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DISPUTED DOCUMENTS 


CONSULT* THE WELL-KNOWN EXPERT OF INDIA 
BOOKS ABE CITED J.Y THE COURTS As A 


WHOSE 

I’TIIOBITIES. 


M. K. MEHTA, Exaitviner, Questioned Oocuments, 

Diploma Holder of International Criminologist Scliool, (D.S A.) 

Bar Shahbulla Nai Sarak, DELHI.6. 


fM K f ^ Author :_-Kerala Law Reporter : '...His 

mtnnrr .fnl treatment of a subject brimful of technicalities in a 

dencvln tb? • 1 "■ithout effort ,s fmlicative of his mature study, mastery and proli. 

cjency m the pnncjplea of this little kiaown seif nco ” 


analv^si^s*ot‘LnTd “ ‘"'gh authority on the scientific 

analysis of disputed documents and of finger and typed printi- ” 


D* D. R. Nagpur : "The author is 
of handwriting and who has already to 
identification of handwriting is a Science.. 


unquestionably a very high authority on the subject 
his credit such excellent works as "\Vhether the 


^8 1 n ty y i , - ^1 * • • ■ » ^ ^ ( 0 author deserves to be congratulated ou 

rousing public opinion on the need of the lawyer developing skill an<l patience in the dillicult 
arc ot erosa-examining these experts ” 

Wo Courts say about Mr. MEHTA, the Expert : _ Uon’ble Siiri E. N. 

wanchoo. Judge, Allahabad High Court (now Supremo Court) in C. A. Nos. G77/I9 & 678/49 : 
...1 am impressed by the reasons given by Mr. Mehta to the effect that the appellant did not 

sign as Pengergast^ " 


Munsif, North Faizabad in Suit No. 150, 47 : "...M. K. MEHTA has been cross-examined 
peat length and he has nob been at all shaken in his cross-examination. ..He seems to ho a 
widely read person as regards the subject of handwriting " 

f f fiub-Jndge Hazaribagh in M. S. 16/3 of 51/5S : "...Mr. Mehta is an expert 

0 es ablished reputation. ..The reasonings given by him are so convincing that I have no 

alternative but to accept his opinion given in this suit ’’ 

. Sub.Judge Anantapnr in 0. S. 23/49 "...From the evidence of U. K. MEHTA. D. W. 9, 

1 Will be seen that he has given very cogent reasons for arriving at his conclusion...! am 

inc ined to place reliance on the opinion of M. K. Mehta ^ich is based on elaborate reasonings 
given by him than the opinion of ’’ 

Ao ■ Bulandflhahr in Suit No. 387/62 : " The defendant had categorically 

aemed the fact of his putting his thumb mark on the paper... The matter was referred to the 
^ovb. Lxpert...wbo reported that the thumb impression in question was blurred. ..The plaintiff 
s nofc satietied with the reports of tho Govt, Expert, He got the disputed thumb impressions 
mpated by Shti M. K. Mehta. ..who reported vide Ex. HI that the disputed thumb impres. 

I D8 were of the defendant. The report Ex. Ill was very clear and there were coavincinr 
reasons which led Shri M. K. Mehta to the conclusion 


The Two Most Useful Books Which yinu Must Have I 

“THE identification OF THUMB IMPRESSIONS AND THE CROSS- 
EXAMINATION OF FINGER PRINT EXPERTS.” Price Rs. 12/- plus postage, e 

The book is on the "APPROVED LIST OF THE SUPREME COURT & SOME 
the HIGH COURTS OP INDIA." 

"HOW TO CROSS-EXAMINE HANDWRITING EXPERTS." / 
j • Price Rs. 8.50, plus postage, / 

\The books con be had either from the Author or the Law Booksellers 

^ A ■' 'L 
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TWO OUTSTANDING WORKS 

BY 

OM PRAKASH AGGARAWALA, 
/ormer/fj of the Punjab Civil Service. 


SUPREME COURT DIGEST 

{ Annotated ) 


Vol. I (1950-1957) 
Vol. II (1958) 

Vol. Ill (1959) 


Third Revised Edition 
First Edition 
First Edition 
'Complete set 


Rs. 35.09 
R.S. 12.50 
Rs. 12.50 
Rs. 50.(10 


- ivs. ou.uu 

A classical book of reference with record sales. Indispensable for all dealingKlth law. 

-■ - - \ 

Fifth (Revised & Enlarged) Edition of 

THE INDIAN SALE OF GOODS ACT, 1930 

„n,lerBono^a“‘io:s during’^ 

Case laiu — Indian as well as foreign complete upto Azigusl, 1050 , 

ana assess^nforra.^^U^^■Tder.!!‘rL"-I"f 

Pages 900 - royal 8vo size. Price: Rs, 25 .00 per c^py. 

METROPOLITAN BOOK CO. PRIVATE LIMITED 

LAW PUBLISHERS BOOKSE LLERS, I-Faiz Bazar, I^LHI 

BLURRED THUMB IMPRESSIONS? 

If you have any disputed Finger Prints or Handwritings for 

please send the original documents for opinion at the laborat^JTo 

Pt. BRIJ BHUSHAN KASHYAP 

B.A. (Hons.), LL.B. (Delhi). M.I.A.I. (U.S.A.), P.R.M.S. (London)^^ 
Consulting Expert to the Govt, of U.P., CID Ppr 
GOVERNMENT EXAMINER QUESTIONED DOCUMENTS (RAJASTHA 

Various courts from all over India are sending docii?«cj[/s for ■ 

KASHYAP IS A SPECIALIST IN THE IDENTlFlCA'PTTr'^'' 
BLURRED THUMB IMPRESSIONS. HE HAS 

FULLY COMPARED FINGER PRINTS IN SEWra?®' 

which were declared unmc? 

PHERABLE BY THE FINGER PRINT BUREAUS 

APPRECIATION 

IN THE COURT OF SHRI S. G. SHAHID TFinr.P smawt 

^ case 766/S4, Premslngh v. Janakl, Plff examined Shrl B MEERUT in 

holds the opinion that the two disputed finger prints afe identical ’ • • • ^^is 

The reasons assigned by him seem to be sound Shri Kashvan i, court specim^®^^ 

on any of the material points and 1 see ev'eTy jusmiVaHof “Sfc 

CROSS-EXAMINATION OF FINGER PRINT EXPERTS UNnTnTA”^ 

TRIAL CASES FROM COURTS REQUESTED 

Address ; HAND BHAYAN, SUBHASH MARG, (C-SCHEME^ lam 
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THE CORPUS JURIS Of* INDIA 

The Contract Act 

(IX of 1872) 

I 

2n Five Volunmes 

BY 

V. V. CHITALEY & S. APPU JiAO 

(Entire set ready for despatch) 

Book your orders immediately with our Representatives, 

MANAGER, 

LAWYERS CO-OPERATIVE PUBLICATIONS, LTD. 

( WORKS.OFFICE ) CONGRESS NAGAR, 

NAGPUR 1 


Tele. Address : “EXPERT-NAOrUR" 

C. T. BHANAGAY 


FvlcpIioDC Nti. 


Trained Id England. 


B.A.. LL.B., F. K. M. S. (London) 


GOVERNMENT CRIMINOLOGIST & ADDL. GOVERNMENT EXAMINER 

OF QUESTIONED DOCUMENT). 

(Handwriting, Fire-Arms Lvpcrt C't iininulogi^t) 

NEW MADHYA PRADCSlI. VIDABBIIA & MARATIIU'AO.V (BO.MBAY STATE. 

Office & llesidcncc;— RAMDASPETII, \'A(iPLIl-l. 

Being consulted throughout India, Government & various Courts aie sending oriHlml 
documents and Crime-Articles, Guns, Cartridges etc,, lor Examination. 

Private parties can consult directly or through Courts. 

REASONABLE PEES. ENQUIRIES SOLICITED 


Telephone at DELHI N'>. 28105. 
For disputed writings handwritten or typewritten, signature*', thiiml) imprint.*, inks <i: fircarjns 

CONSULT : P- R* MAHANT B.A. (Pb.) M.I.A., E.Q.D. (Delhi), C.S.F.f. (Sw itzerland). 

GOVERNMENT EXAHINEB OF QUESTIONED DOCUMENTS, 

V* P. ■ 


The only one in India who has received practical training in 
examination of documents at a Govt. Institute in Europe. 

137 Years' E^perisrsce Charges EeasonalU. 

Head Office i 7, HALKAGANJi DK1-.H1. 

BranehOdf ices'. - Loharl Naka, KIIANDWA and 21, BaJ Mahal. Churchgate Street. BO.Vimt. 
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MADRAS HIGH COURT. 

Sbcohd OiYiL App£\l No. 2025 of 1918. 

July 30, 1919. 

PretenU — Mr. Jastioe Seshagiri Aiyar 
and Mr. Jastioe Boro. 

Tab Ho2i’b[.b M. R. EY. B. RAJA 
BAJBSWARA SETHUPATHI alus 
MUTHU BAMALINGA SETHUPATHI 
AYEBQAL, RAJAH of RAMNAD — 
Dsfbndamt — Appellant 

vertus 

YBNKATARAMA AIYAR minor, bt 2Mn 
Respondent 6UNDARAMMAL— 
Plaintiff— ^Respondent. 

Madras EitaUi Land Act (I Mad. o/ 165, 
102 (e) ^Landlord and tenant— Rent, 8ui< for— Set-off 
— Tenant, whether can eet off mauibham a$ againtt 
rent. 

Where, admittedly, arrears of rent are due on a 
holding; and, admittedly also, a certain sum of money 
is doe from the landlord to the tenant for manibham, 
the tenant is not entitled to set off what is due to 
hiih against the rent. Section 192 (e of the Madras 
Bstiltel Land Act distinctly negatives the right of the 
tenant to plestd any set.off as a defence to a claim for 
rent. 

Seoond appeal againat the deoree of the 
Qoart of the Temporary eabordiaate Judge, 
Ramnad at Madura, in Appeal Suit No. 17 
of 1918, preferred againat the deoree of the 
Oourt of the Dietriet Muneif, Sattur, in 
Original 8nil No. 334 of J914. 

FAOTS appear from the judgment. 

Meuve, B. Kriehnamachariar and 8. 
8oundcraraia Aspangar, for the Appellant. — 
The lower Oourt erred in reoognieiog the 
aet'Off. li must eome under aome prorieion 
or other of the Madras Estates Land Act. 
The only provisiona relating to set*off are 
those contained io seetions 155 and 192 (el. 
Beetipn 155 relates to aet^off in oases of 
pflotioD. Under aeetion 192 (e) no aet*off 
if allowed in elaims of rent. The tenant'e 
glaini for ean only be separately 

fnforeed. The landlord oan elaim for the 

1 


arrears and the distraint prooeedings are 
not illegal. 

Mr. K, Jagannadha Aiyar, for the Re* 
spondent. — The set-off was made outside 
Court aod the prohibition in seotion 192 (e) 
does not apply. The landlord is only en- 
titled to claim the balance of the rent due 
to him. 

JUDGMENT.— We are constrained to differ 
from the Subordinate Judge on the question 
of set-off: admittedly arrears were due on 
the bolding, admittedly also a certain sum 
of money was due from the landlord to 
the tenant for manibham. The tenant 
deducted the manibham from the rent and 
paid the balance. The landlord appropriated 
the payment towards tbe rent and distrained 
for tbe arrears. Tbe property was sold. 
This suit is to eet aside the sale on the 
ground, among various others, that tbe sale 
wae illegal. 

Tbe Subordinate Judge has held that 
the tenants were by ouatom entitled to set 
off tbe manibham due to them against tbe 
rent and that therefore there were no arrears: 
We are unable to agree with him. There 
are two sections in tbe Madras Estates 
Land Act which relate to eet off, sections 
155 and 192 (s). In the Bret section 
a right of eet off outside Court is given 
when there is eviction. That has no ap- 
plication to the present case. In tbe second 
seetioD, tbe Legislature distinctly negatives 
tbe right of the tenant to plead any set- 
off as a defence to a claim for rent. It 
is contended for tbe respondents that as 
tbe set off was made outside the Oourt, 
this prohibition does not affect the tenants, 
But it must be remembered that prtma/aeis 
each of tbe two olaims referred to by ns 
tfl mutual aud independent. Unless ona 
party obooBts to recognize the claim oil 
the other and agrees to arrive at ao 
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amioable settlement, it oannot be said that 
the aotioD of one of them in dedaoting 
what is . due to him from what is doe 
from him is binding on the other. Nor 
oau it be said that by the action of the 
tenants, tlia right of the landlord to the 
arrears of rent was pot an end to. We 
mast, therefore, hold that there were arrears 
when the distraint prooeedings oommenoed; 
the farther question is whether the attach- 
ment and sale were regular. This question 
has not been considered by the lower Court, 
as it was noneoessary to decide it and the 
other questions in the view it took. We 
mast reverse the decree of the Subordinate 
Judge and remand the appeal for disposal 
on the other points raised in the issues. 
Costs will abide the result. 

M. C, P. 

Appeal allowed] Gate remanded. 


PATNA HIGH COURT. 

First Civil Appeal No. 177 op 1916. 

July 23, 1919. 

Present: — Mr. Justice Mnlliok and 
Mr. Justice Jwala Prasad. 

SASTHI KEJJKAR BANDOPADHYA and 
OTHABS — Dspe.vdants— Appellants 

tersus 

MAN GOBINDA CHANDRA and another 

— pLAlNTlPFS AND INDRA NARAIN 
BANDOPADHYA minor and othbks — 
Dependants — Respondents. 

Contract Act (IX of 1872^, «. 253 (4) — Partrierskip — 
Partners, liability of, for negligence, extent of— Duty of 
partners. 


Where in a Bait for dissolation of partnership and 
for aocoants, the defendants are charged with negli- 
gence and oontribotion is olaimed in respect of losses 
if the defendants can show that they used such skill’ 
and jadgment as they possessed in the conduct of the 
bnainesa, they will not bo liable to indemnify the 
plaintiffs for the losses, [p, 4, col. 1.] 

The rule of diligence among partners in the 
absence of any specido agreement, is that they are 
not always obUgcd to use that middle kind of dUi 
genoe wWoh prudent men employ in their own 
affairs, they are secure if they act in DartnnreiT^ 
affairs as they would do in their own so th 
partner fall into error in the management ^ ^ 

of a larger share of prudence and^sfall ^than 

truly master of, he is not liable for thf cAni 

Oood faith isrequirodfa a parta„. „ ^auTd’i^S 


and if a partner is guilty of gross negligence, an- 
skilfulness, fraud, or wanton misconduct in the 
course of the partnership business, ho is ordinarily 
responsible to the other partners for all losses and 
damages sustained thereby [p. 4, col. 1.] 

Appeal from a deoisioD of the Subordinate 
Judge, Purulia (Maubhum.) 


Messrs. Harihhusan Mukherji, NareskOhandra 
8inha and Shishir Kumar Mitter, for the 
Appellants. 

Atessre. N. 0. Roy and Panchanan Banerji, 
for the Respondents. 

JUDGMENT. 


Mcllice, J. — This appeal arises oat of 
a suit for dissolution of partnership and 
for accounts in respect of a business 
carried on under the name and style of the 
Fatka Coal Company, It is now admitted that 
the shares of the various partners were as 
follows: — 

Plaintiffs Man Gobinda 
Chandra and Indra 

Narain Chandra ... 4 annas. 

Defendant No. 1 ... 2 annas. 

Defendant No. 2 ... 2 annas. 

Defendant No. 3 ... 2 annas. 

Defendant No. 4 ... 1 anna 8 gandas and 

2 karas. 

Defendant No. 5 ... 1 anna 8 gandas and 

2 karas 

Defendant No. 6 ... IS gandas H karas. 

Defendant Nos. 7 to 


Defendant No. 11 

Defendant No. 13 
Fulkumari 




1 anna 2 
haras. 


gandas 


T, — , • • • 3 gandas 3 kuras. 

It 18 also now admitted that the busines 
began in 1905. 

T instituted on the 19th c 

July 1911 A preliminary decree was mad 
on the ytb of July 191:5 and onthe 20tl 

M Lb ^ - Amaresh Chandn 

Mukherji was appointed Receiver. Tb 

Receiver anbmUted his report on the 29tl 
th ^ A k^^****'^ final decree was madi 

on the 4th of August of that year. Th( 
Court found that defendants Nos. 1. ^ 
nd 5 were jointly liable to pay Ra. 4.025.14-f 

No S to defendanl 

defendant No. 3. 

as. 150 4 3 to defendant No. 6. Ra. 1.050 7 C 
to defendants Nos. 7 to 10. Rs l,3m-4-6 tc 

221.14.3 tc 

defendant No. 13. i 
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The iDdividnal liabilities of defendants 1911 by A. K. Bhar, the manager cf 
Nos. 1, 4and 5 were asoertained to be respeo- defendants Nos. 1 and 4, in answer to Man 

tively as follows: Gobinda’s reqaest for a list of the debts 

Defendant No. 1 ... Rs. 6.381 -l-S. whioh were about to become barred. He 

Defendant No. 4 ... Ra. 2,348 2 9, sent him the list printed at page 110 of 

Defendant No. 5 ... Rs. 2,712- 1 1-9. the paper-book and asked him either to 

Against this decree the present appeal institutes suit jointly with the other partners 
is preferred by defendants Nos. I. 3, 4 or to exeoute the necessary power-of- 
and 5. attorney in favour of some one. Therefore 

The plaintiffs allege that the managing Man Gobinda s present allegation that he 
partners of the business from its inception was entirely ignorant of what was going 

in 1905 to March 1910 were defendants on cannot for a moment be accepted, and 

Nos. 1 and 4, and from April 1910 to it has been established he was taking a 

August 1912 when the Receiver took very keen interest in the management of 
possession the managing partner was the the colliery during the period when defend* 
defendant No. 3. They charge these ants Nos. 1, 3 and 4 were the actual 

defendants with negligence and claim con* managing partners. So much so that on 

tributioD in respect of a large nornbir of the 2nd of November 1906 (see letter 

items. Exhibit 6, page 113, of the paper-book) 

The Srst question is whether defend* defendant No. 4 was obliged to write to 

ants Nos. 1, 3 and 4 were managing Man Gobinda and complain of his general 

partners at all. Now it is said that the interference in the management of the 
managing partners are named in the part- bueiness, and in particular of bis enter- 
nership deed, but that deed is not forth- ing into correspondence with the 6rm of 
coming. The defendants say that, plaintiff M. L. Laik and Banerji regarding the 
Man Gobinda was managing partner from price at whioh coal was to be sold to 

1905 till July J907 and that the defend- them by the Fatka Coal Company. T 
ants Nos. land 4 managed from August think, therefore, that the Subordinate Judge 
1907 to April 1910, after whioh defendant was right in accepting the finding of the 
No. 3 took charge and managed the business Commissioner in regard to this part of the 

till the Receiver was appointed. case. 

it appears, however, from the written It is next necessary to consider to what 
statements printed at pages 4, 5, 7. 9, extent the defendants Nos. 1,3 and 4 are 
and 10 of the paper-book that defendants liable to contribute for losses. 

Nos. 1 and 4 were the managing partners The learned Vakil for the appellants 
from the ooromenoement till March 1910 relies upon clause 2 of section 25^ of the 
and defendant No. 3 from April 1910 Indian Contract Act, whioh enacts that all 
till August 1912. The allegation that the partners are entitled to share equally in 

plaintiff Man Gobinda was the managing the profits of the partnership business and 

partner at any time has not been made mast contribute squally towards losses 

out. But it is clear that be, from December sustained by the partnership business. 

1905 down to about the middle cf lfc06, The learned Vakil for the respondents, on 

took a very active interest in the manage- the other band, relies upon the proposition 

ment of the colliery. He was aotuslly that the managing partners were trustees 

living at the colliery and in constant and aa euoh are liable for every loss that 

oommuniaation with defendant No. 4 about has been incurred during their management, 

various matters connected with its manage- The learned Vakil also relies upon Roice 

mdnt. This is proved by the letters dated v. Wood (1), but that case does not carry 

22nd December 190-5 (page 42 of the him very far, because it merely decides that 
paper-book), 2bth December 1905 (page 43), one partner cannot exclude another from 
14th January ItOd (page 44), 29th Magh an equal management of the concern, that 
1312 (page 41), 3rd March 1906 (page 36), it is the duty of each to keep precise 
11th March 1908 (page 45), 14th March accounts, to have them always ready for 

1906 (page 41). This is also clear from (i) ( 1622 ) 2 J. & W. 6^3 at p. 659| 22 B. R. 206,37 

the letter written on the 25tb of February it. 7 ao. 
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inspeotioD and to keep ffood faith towards 
the other. It ia said, however, that the 
defendaote as trostees departed from the 
Btriot line of their duty and are, therefore, 
liable. If this ooold be shown they would, 
in my opinion, be liable whether as part- 
ners or as trustees, bat. in my opinion, the 
evidenoe falls far short of this. 
it is sought to make them liable on the 
ground cf negligenoe, then the law is 
different for trustees and partners. a 
t” is bound to use the prudence 
.nd skill whioh an ordinary person 
nld take of his own similar affairs, 
srtt hand, the rale of diligenee 

the aheenee of any epeeide agreement 
the point among partners, has^^been 

Sle^kind of dfligenoe whioh prodent 

gkmnlov in their own affairs, they 
men employ in partnership 

do in their own; eo 


ID 

pD 


:hatif“ partner jail injo^error^^ 

“{‘““Xnoe and skill than he was truly 
* nf he is not liable for the oonee- 
for the partners are themselves to 

S^me in not making choice of an associate of 

and can recover only for the 

*'"“^oencea of gross faults’* (Digest 17. 

Good faith is required in a pait- 

^ ^g' ^ell as diligence and if a partner 

?* guilty of gross negligence, unskilfolness, 

fraud, or wantou misconduct in tha course 

of the partnership buainesp, he is ordinarily 

jesponsible to the other partners for all 

losses and damages sustained thereby [Law 

V. Zute (2)]. '1‘he rule is really apart of 

|be law of agency and is, therefore repro- 

duoed under that head in section 212 of 

the Indian Contract Act. 

If, tharefore, it can be shown that the 

defendants used such skill and judgment 

as they possessed, they are not liable 

to indemnify the plaintiffs for the losses; 

and I quote below a passage from Oragg 

V. Ford (3), whioh seems to me to put the 

law very clearly. In that case the question 

was whether the defendant was to be oharg- 

ed with the loss which had arisen from 

delaying the sale of some cotton beloneinff 
(2) (1905) 1 Ch. 140; 74 L. J. Oh. 109, 92 L. T 
k3 W. E. 227; 21 T. L. B, 102. l A. .{ 

E h! 320^^^ ' 


m the 


to the partnership. The defendant was the 
managing partner and was found to have 
been the person principally entrusted with 
the ohargd of management of the business 
and the winding up of its affairs. The 
Vice Chancellor, Sir J. L, l^night Brnoe, 
observed as follows: “The plaintiff was, I 
think, entitled to have the cotton sold 
sooner than it was and sold at a time 
when the loss would have bsen wholly or 
to a great extent obviated. Under the 
oiroomstanoes if it had been established 
aud proved that the defendant bad acted 
fraudulently or had beyond merely refusing 
to sell BO acted as to prevent the plaintiff 
from selling, it is very possible that 1 might 
have acceded to the plaintiff’s demand 
seeking to charge the defendant with the 
loss; but fraud is out of the q lestion. 
The defendant, whether wisely or unwisely, 
yet, as it must, I think, be taken, in the 
honest exercise of his judgment, considered 
that the sale, whioh wae a matter in whioh 
be was interested as well as the plaintiff, 
ought to be delayed; the plaintiff, for any- 
thing that appears, might himself have 
sold the cotton or have taken measures 
for its eale or have himself posieasod of it.” 

Bearing these observations in view, Inov 
proceed to taka up each item in ragird 
to whioh the learned Vakil for the ap- 
pellants has addressed us. 

The finding of tha trial Court in res- 
pact of the other items of the Commissioner’s 
report has not been challenged or if 
challenged at the beginning cf the liarned 
Vakil’s addresi, was eventually accepted on 
the ground that the items wore email and 
that it wai not worth while 
the finding in this Court. 

As regards defendant No. 1,— item No. 2 ). 
This is a sum of R?. 722 11-6 charged 

against defendant No, 1 alone, for coal soli 
by the Fatka Colliery to the Dhadka 
Colliery of whioh defendant No, 1 wai a 
Partner. It ie said that the debt hae 
bsoome barred owing to the negligence of 
defendant No. 1, who being a partner in 
the Daadka Colliery profited by that negli- 
gence. No reason has been given why a 

suit was not brought in time to recover 
this debt. 

to contribute would prime facie 
fall upon defeuianta Noe. 1 audi. The Sab- 
ordinate Judge appears, however, io hiV 0 


reopening 
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fixed tbe whole liability upon defendant 
No. 1 on the ground that he waa a pro* 
prietor in the Dhadba Colliery and, therefore, 
atood to proBfc more than defendant No. i. 
He also seems to have been influenoed by 
the consideration that the defendant No. 1 
was jointly and severally liable for tbe 
whole debt with his 00 partners in the 
Dhadka Colliery. The learned Vakil for 
the respondenis supports this view of the 
case by referring to section 249 of the 
Indian Contract Aot. The answer, however, 
is that there is no reliable evidence that 
defendant Nu. 1 waa in fact a proprietor 
in the Dbadha Colliery at the time that 
the debt was incurred. On the contrary 
the evidence of Debendra Nath Chatterjee at 
page 56 of the paper-book shows definitely 
that defendant No. 1 was not a partner 
then. There is also [no evidence to show 
that^ the debt waa incurred by tbe Dhadka 
Colliery for the purpose of the partnership 
basinefs. Therefore section 249 of the 
Contract Aot will not assist tbe plaintiffs. 
But on the charge of negligence 1 think 
the plaintiffs ought to succeed. It has not 
been shown to us that tbe plaintiffs had 
any notice of this debt. It waa contended 
by the defendants before the Subordinate 
Judge that notice was given to the 
Receiver, but of this there is no evidence be* 
fore us, There being a complete absence of 
evidence that defendants Noe. 1 and 4 exercised 
their usual skill and prudence, we must 
bold that defendants Nos. 1 and 4 are liable 
equally. 

Itemi charged against defendants Nos. 1 
and 5: No. 34, a sum of Ra, 8,345-2-3, and 
No. *13, a sum of Re 588- 10 0. The former sum 
represents money recoverable from the firm 
of J. L. Banerji and Co., which was sub* 
seqoently amalgamated with tbe firm of 
M. L. Lsik and Banerji, and the latter eum 
represents money due from the firm of M. 
L. Laik and Banerji. The firm of M. L. 
Lailc aud Banerji has gone into liquida- 
tion since the amalgamation, and tbe Fatka 
Coal Company being creditors ehould have 
proved their debt in insolvency. This appa- 
rently was not done and defendants Nos. 1 
and 5 have been made liable, firstly, because 
there was negligence on their part in re- 
covering the debts, and secondly, beoauee 
they are two of the partners of tbe in* 
Bolveot firm. 


From a petition dated the -Ith of Sep- 
tember 1913 in the High Court of Calcutta 
printed at page 114 of the paper-book, it 
would seem that tbe insolvents showed a 
part of tbe debt in their schedule. After 
tbe institution of tbe present snit tbe de* 
fendauts pleaded that tbe Official Assignee 
who was representing the in.solvent firm 
should have been made a party and that 
contention was accepted on the 5th 
March 1912. It will be remembered 
that (ho Receiver was appointed in 
July of that year, and it was open to 
the plaintiffs to obtain an order from tbe 
Court directing the Receiver to prove the 
debts before the Official Assignee. It is 
idle for the plaintiffs to say that they had 
no responsibility in the matter. The 
Receiver depo.ses (hat he does not remember 
receiving any notice of the debt, but it is 
quite clear that tiie Official Assignee was 
made a party because be was a debtor 
and the plaintiffs bad full knowledge of bis 
liability. 

bet us next see whether there was gros^ 
negligence on the part of defendants Nos. 1 
and 5. Defendant No. 5 certainly was never 
a managing partner and as for defendant 
No. 1, although be was a managing partner 
at a time when a part of these debts 

was incurred, there is no finding that he 
did not aot in the ordinary course nf 
business and with all the prudence and skill 
which he possessed. 

But it is said that it waa the duty of 
defendant No. I to sue J. L. Banerji and 
Co. and M. L. Laik and Go. 

before the insolvency. That again depends 
on evidence. In tbe present case it bas 
not been shown that defendant No. 1 bad 

notice of the pending insolvency of M. L. 

Laik and Banerji. Tbe evidence ie that 
the parchasers were old customers, and I 
am satisfied that defendant No, 1 exercised 
his usual prudence in giving credit to them. 
That there was bona tides on bis part is clear 
from tbe follovring oiroumstanoe. 

On the 25th of February 1911 bis 
manager submitted a list of debts about to 
become barred to plaintiff Man Gobinda. 
The debt of J. L. BaDnrji and Co. is item 
No. 15 in this list. The last transaction with 
J. L. Banerji and Co. appears from this 
list to have taken place in June 1909. It 
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was Open, therefore, to the plaintiff to bring 

a suit for its realisation. 

I may also notice that on the 10th of 
Ootober 1909 the plaintiff Company held 
a meeting at which the assets and liabilities 
np to the month of June were examined 
and the manager was directed to taki 
steps for the realisation 

to inform the pwtnere of the 6n»l reenlt 

and the plaintiff Man Gob.nda s eon Knnja 

was direoted to eign the Da.ly Cash Book. 

The manager, ae has already ^ 

pressed for the inetitut.on of ends bnt 

action was taken by the 

In these eirenmstanoee neither defendant 

No 1 nor defendant No. 5 can be held liable 
””^^hrorr%tll"hieh it m 

Cotlrlt le“ 

TH: cLn wonld, no dcnbt be applicable 

Tfit ooold be stown that the debts were in- 
' rs ir, the usual course of business by 
behalf of the partnership. There is 
I complete abaeoce of evidence on this 
point and. therefore, section 249 would not 

“^’Therefore the result I arrive at is that 
the judgment of the Subordinate Judge in 
regard to items Nos. 34 and 43 must be set 

Debts charged against defendants Nos. I 

and 4, item No. 28, a sum of Rs. 5,599- 12 0 
remaining due from one Hari Lai Nagar 
on account of the price of coal sold to him, 

and item No. 51, a sum of Rs. 2.005 8-0 
due from R. N. Biswas for the same reason. 

It is alleged that the defendants Nos. 1 
and 4 have by their negligence allowed 
these debts to become barred. It appears 
that the last transaction with Hari Lai 
Nagar was in February 1 909 and tbe lest 
transaction with Biswas in June 1909, so 
that the debts did not become barred 
till after tbe suit was instituted. Tbe 
case of tbe plaintiffs is that there was 
QoUnsiou between defendante Nos. 1 and 4 
and Hari Lai Nagar, that Biswas was a 
fictitious person and that the sums alleged 
to be due from both have been really 
misappropriated by tbe defendants. The 
case of the defendants is that Hari Lai 
Nagar and Biswas were both old customers 
and it would have been folly to bring a suit 
a^aiust them till the last moment, 


OHANPRl. 

With regard to Hari Lai Nagar, it ia 
said that he was a man from Rajputana 
and that he absconded beoanse owicg to 
a sudden drop in the price of coal his 
business failed, and that the defendants after 
due enquiry were totally unable to ascertain 
bis whersabouts between 1909 and 1911. 
With regard to Biswas they deny that he 
is a fictitious person. 

Now the evidence upon which it is argued 
that Biswas was a fictitious person consists of 
the testimony of Debendra Nath Cbatto* 
padhya, witness No. 2 for the defendants, 
but that testimony is of the vaguest 
description. I am not at all satisfied that 
there is any substance whatever in the 
alleeation that Biswas was not an old and 
reliableonstomertowbom tbe defendants were 
justified in giving credit. 

With regard to Hari Lai Nagar it is 
established that be was an old customer, 
but it is said that the defendants should 
have brought a suit against him and made 
substituted service under Order 1, rule 8, Civil 
Procedure Code. 

It is also contended as regards both Hari 
Lai Nagar and Biswas that it was the 
dnty of the defendants to bring a suit 
between 19D9 and 1911. I find no evidence 
of dishonesty or fraud. At most there was 
an error of judgment and tbe defendants 
are, in my opinion, exempted from liability 
upon the principle enunciated in Oragg V. 
Ford (3). It is also to be observed that 
in tbe list of debts about to become barred 
at page 1 lU of tbe paper book both these 
debts appear; also that in the proceidiogs 
of the Company of Ootober 1909 the 
accounts opto June 1909 (presumably inolnd' 
iug these debts) were passed by tbe Company. 
In my opinion the judgment of the learned 
Subordinate Judge as regards both these 
items most be set aside. 

Item No. 52. This was a small sum of 
Rs. 178>7-3 representing the price of coal 
purchased by Saobindra Nath Bose, a clerk 
employed by tbe Company. This clerk 
fell ill, took leave and died durirg his 
leave. Tbe defendants plead that tbe clerk 
had due to him some pay and as be 
an employee, the net balance due from him 
was treated as an advance of salary. The 
managiug partners bad implied authority 
to make an advance of this kind, which, 
in my opinion, was for the benefit of thf 
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bnBiDess. Tbe fiadiog oE tbe Saborditiate 
Judge is, therefore, io my opioioo, erroueous 
and mast be set aside. 

The reeuU, therefore, is that defendant 
No. 1 suooeeds as to half of item No. 20 
(involving a snmofRs, 361), half of items 
Nos. 34 and 43 (involving respeotively 
Be. 4,172 and Rs. 299), half of items Nos. 28 
and 51 (involving respeotively Re. 2,799 and 
Rs. 1,002). Defendant No. 4 snooeeds as 
regards half of items Nos. 28 and 51. Defend- 
ant No. 5 snooeeds as regards half of items 
Nos. 34 and 43- The appeal is aooordingly 
decreed to this extent in favour of defendants 
Nos. 1, 4 and 5 respeotively. 

In regard to the rest of tbe items covered 
by tbe appeal which is valued at a total 
of Bs. 19,171, the appeal fails. The euoces* 
see of defendants Noe. 1, 4 and 5 amount 
to Rs 16,698, and they will jointly get 
costs in proportion to this sum and will 
pay costs in proportion in respect of the 
balance to tbe respondents. Tbe costs award* 
ed to defendants Nos. 1, 4 and 5 will be 
shared by them equally. 

As regards tbe lower Court we decline 
to interfere with the calculation of the costs 
awarded by that Court. 

The necessary corrections should, there- 
fore, be made in column 4 of tbe statement 
submitted by tbe Receiver and printed at 
page 105 of the paper*book and a decree 
prepared aooordingly. 

JwAiA Prasad, J, — I entirely agree. 

Appeal allotced. 


MADRAS HIGH COURT. 
SsooHoOivit Aspiai. No. 1147 op 1918, 

July 21, 1919. 

Prsfcnt:— Mr Justice Sesbagiri Aiyar 
and Mr. Justice Bakewell. 
RAMASWAMI NAICEEN avd othbbs 
— Plaintipps — Appbllants 
oertus 

YENRATASWAMI NAIGKEN and otbirb 
— Dipendarts — Rbspomdsmts. 

OmI Frotedwe Code (Act V of Jt08^ «. 86 — Cotta 
—Dieeretion of Court, et^reite oj, irtterferenee with, 
tehen permiuible. 

Tbe disoretiou of a Coort aa to tbe award of 
ooBti, BO long as it ie jadioially exercised, sbould qot 
5e bound down by any artifioial rules, and, where a 


suit is based on a state of law which has since 
been overruled cither by Statute or by the doctsiou 
of a superior Tribunal, it would be a sound exercise 
of discretion to disallow costa. Much, however, 
depends upon tho facts of each case, and upon its 
presentation by the party and upon the authorities 
existing at the time tho suit was launched, [p. 8, col. 

Sscond appeal against the decree of the 
Court of the District .lodge of Coimbatore, 


in Appeal Suit No. 232 of 1917, preferred 
against the decree of the Court of ths let 
Additional District Mnnsif, Coimbatore, in 
Original Suit No. 14 of 1915. 

FACTS. — Tbe question was whether a 
mortgage could constitute an antecedent 
debt for a subsequent alienation of joint 
family property. Rslying ou the decision 
reported as Badagala Jogi Natduv. Bendalam 
Papiak Nnidu (1) an appeal was filed in 
tbe High Court. While the appeal was 
pending, a Full Banob of five Judges up- 
set tbe decision in Badagala Jogi Naidu v. 
Benddam Papiah Naidu (1) and oonseqaeotly 
the appeal became fruitless and tbe appel* 
lant applied to withdraw it without costs. 


Tbe respondent claimed them on principle. 


The question as to costs alone was argued. 

Tbe Hoo’ble Mr. S. Srinioata Aiyangar, 
Advocate General, for the Appellants. — Tbe 
question is not whether a party is to be de* 
prived of his costs, but whether he is to be 
given hie costs. For tbe award of costs is a 
matter in tbe discretion of the Court to 
which 00 party can put forward an in- 
defeasible right. Tbe English Law is tbe 
same. Bobineon v. Bo8her{2), Sutton Barbour 
Improvement Company v. Mitchens (3) and 
Lancashire and Yorkshire By., Oo, v. Evan 
(4). Where the appeal was filed because 
of tbe uncertainty of the law, the Court 
ruled that the parties should bear their own 
costs. Baluswami Aiyer v. Venkitaewamy 
Naicken (5). Misoondnot is not tbe sole ground 
for not giving costs. Forster v. Farquhar (6). 

Mr. K, Srinivasa Aiyangar, for tbe Re* 
epondentc.— The Code of Civil Procedure is 
imperative that costs “ehair* follow the event: 
section 35, Civil Procedure Code. So that even 


(1) 48 Ind. Cai. 260; 36 M. L. J. 382. 

(2) (1841) 1 T. * CoU. 0. 0. 7; 62 B. B. 787; 57 
E. B. 211. 

(3) (1862) 16 Bear. 161; 61 E. B. 498; 02 B. B. 364 
(4< (1652) 16 Bear. 822; 61 E. B. 662; 02 B. B. 443 
(6) 40 lad. Cas. 631; 40 M. 746 at p. 761; 33 M. L. J 

24. 

(6) (1891) 1 Q. B. P64}62 L. J. Q, B. 296: 4 B. 346; 
68 L. T. 30S; 41 W. B 425. ' 
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though a oertain latitude is allowed to 
the Courts, the Courts are bouud to record 
reasons if costs are to be disallowed. I 
pubmit that the real test is whether it 
would be unfair to the unsuccessful party. 
Where a plaintiff comes to enforce a legal 
right and there has been no misconduct on 
his part, no omission or neglect which 
would induce the Court to deprive him 
of his costs, the Court has no discretion 
and cannot take away the plaintiff’s right 
as to costs. Kuppuswami Ohetty v. Zamindar 
of Ealahasti (7). See also Vembu Iyer v. 
Srinivasa Iyengar (8). The Chancery Courts 
follow the same rule. See Order LXV, role 
1 of the Rules of the Supreme Court. 
See also Daniel’s Chancery Practice (8th 
Edition), Volume II, page 1042 The test is 
given in Forsier v. Farquhar (6). See also 
Sutton Barbour Improvement Company v. 

Hitchens (3). 

JUDGMENT. — Following the Full Bench 

decision in Ohettyv. Muthu Koun~ 

dan (9) we hold that this second appeal fails 
and dismiss it. The learned Advocate-General 
who appeared for the appellant did not 
argue the second appeal, but contended that 
as it was filed after the Privy Council 
decision in Sahu Ram Chandra v. Bhup Singh 
(10) and on the strength of Badagafa Jogi 
Naidu V. Bendalam Paptah Naidu (l) in 
which Spencer and Erisbnan, JJ., interpreted 
the Privy Council ruling to mean that 
a deed of mortgage cannot be relied on as 
an antecedent debt, this Court should not 
direct the appellants to pay the respondents’ 
costs. Mr. K. Srinivasa Aiyangar, on the 
other hand, contended that unless there 
was misconduct on the part of the enocessful 
party or unless it would be manifestly 
unjust on the merits of the case to visit 
the defeated party with costs, costs should 
fpllow the event. There can he no doubt that 
the role enunciated in section 35 of the 
Code of Civil Procedure as to costs ia 
wider than the English rule (Order LXV 
role 1) as to actions tried by a Jurv’ 

(7) 27 M. 341. 


(8) 17 lad. Cas. 609j 23 M 
12 M. L. T. 647. 


L. J. 6f8 at p. 645; 


- (9) 62 Ind. Cas. 626: 9 L. W. 566- tlfllQ) \t nr 
409; 87 M. L. J. 166; 26 M. L. T 96.’ ^ 

(10) 39 Ind, Cas. 280; 39 A. 437-' 21 C W w cno 
P. L. W 667, 16 A. L. J. 437, 1^00^ L^' 

C. L J. 1;33M. L.J. 14; (1917) M W >r 
h. T. 92, 6 L. W. ^13, 44 1. 4. 126^ Q.)!' 


which enjoins on the Judge to withhold 
the costs for the sucoessful party only for 
good cause shown. Even under the English 
rule, Bowen, L. J,, pointed out that in order 
to deprive the successful party of his costs 
it is not necessary to prove that the opposite 
party has been guilty of misconduct. See 
Forster v. Farquhar (6) Mr. Justice North 
in Walter y. Steinkofff (1!) said that the 
discretion of the presiding Judge is not 
taken away because he has to decide a bare 
legal question. The strict rule which was 
enunciated by Jessel, M. R., in Cooper v. 
Whittingham (l2) has been practically 
abandoned in these two oases. Mr. Justice 
Subrahmania Aiyar in Kuppuswami Ohetly 
V Zamindar of KaldhasH (7) has based 
his judgment on the dictum of the Master 
of the Rolls which is no longer law in 
England, Further, for the present case, 
there is direct authority in Robinson v. 
Roske.r (2) and 5tt((on Barbour Improvement 
Company v. Hitchens (3), wherein it has 
been pointed out that it would be a sound 
exercise of discretion to refuse costa where 
a suit was based on a state of law which 
has since been overruled either by an Act 
of Parliament or by a superior Tribunal. 
In our opinion, the above principles are 
deduoible a fortiori from the language pf 
section 35 of the Civil Procedure Code. 

Under the Indian Law it can safely bs 
stated that the discretion of the Court as 
to the award of costs, so long as it is 
jodioially exercised, should not be bound 
down by any artificial rules. A great 
deal must depend upon the facts of each 
case and upon its presentation by the parly 
and upon oiroumstaDoes and authorities 
which were pre-existing before the suit 
was lauDohed. In the present ease the Ist 
defendant has been responsible for the 
whole of the litigation, neither the plaint- 
iffs nor the other defendants have been 
guilty of any act of commission or omis* 
sion which can be charged againet them. 
If the judgment of the Divisional Bench 
had stood, the appellants might have saoceed* 
sd. That is a consideration which cannot 
altogether be ignored in apportioning costs. 
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Takini? all tbeee oiroomstanoes into oon> 
eideration, we tbink the appellant eboald 
not be made to pay the oosts of defendants. 
We farther think that the Ist defendant, who 
is the fon$ et origo of all the troable, sboold 
be directed to pay the ooste of the other 
defendants in this Court, 
u. c. F. 

Appeal dumiseed-, 
Costs disallcued. 


PATNA HIGH COURT. 
Miscellaneous Civil Appeal No. 256 of 1918. 

Angnst 7, 1919. 

Present ’. — Sir Dawson Miller, Kt., 
Chief Jnstioe,arid Mr. Jastice Foster. 
Pandey SATDEO NARAIN— -ApPBLLkKT 

tertus 

Srimali RADHEY KUAR — Re8PO.sdent. 
JAmitation Act (IX of 1908>, 8. 16, Sch. /, Art. 182 
•^EtccuHon of decree — Order permitting execution 
Biihject to furnishing eecuritg^ effect of—^Stay of 
execution — Exclusion of time. 


The appellant obtamecl a decree from the High 
Court on 4th July 1919, and on 13th Dccerahor 
iQitituted execution proceedings and attached 
certain property belonging to the judgmont^debtor* 
The latter, having applied for leave to appeal to Ilia 
Majesty in Council from the decree, petitioned the 
High Court in January 1914 to stay execution of 
the decree pending the decision of the Privy Council* 
On this application the High Court on 27th January 
1914 passed an order directing execution to proceed 
upon the deoreo^holder giving security to tbo satis* 
faction of the executing Court for the due perform* 
ance of any order made by the Privy Council* 
The Court, on 17th February 1914, fixed the amount of 
the security and called upon the docroe-holdor to 
furnish the samo in one month. Owing to the 
inability of the deor&e*holder to provide the secuiity 
the Court, on 29th March 1914, dismissed the 
execution proceeding* On 18th October 1916 the 
jodgment-debtor’s appeal to the Privy Coon oil was 
dismissed for want of prosecution. On 12th April 
191S the decree-holder again applied for oxecution, 
but the judgment-debtorobjeoted that the application 
was barred owing to the expiration of more than 
three years from the date the last step was taken, 
i. e, the 18th December J918« The decree-holder 
contended that nnder section 16 of the Limitation 
Act, the period between tbo 27th January 19i^> 
when the High Court made the order directing 
exeootion to proceed on the fnmishiDg of security, 
and the ISth October 1916, where the judgment- 
debtor’s appeal was dismissed, sboold not be 
Qomputed in the period of limitetioni The Court; 


being of opinion that section 16 of the Liniitatii>a 
Act did not apply ns tbo High Court’s order of 
the 2ith Juuuaiy 15114 was notan oixior staying 
execution, held that execution was hatred by limi- 
tation. Tho dooreo-holder appealed to the High 
Court: 

flcM, that ihe onler of tho High Court of tho 
27th January 1914, wlmtovor the form of it, did in 
fact in tho ci ream stances, stay tlio oxecution of tho 
docreo; that apart from any order, tho docroo- holder 
already had the right to proceed witli the execution, 
and an order in form allowing him to do that which 
}io wn.«^ otherwise entitled to do uiicoinlitionally 
bat imposing a condition wdiicli ^Yas impossible of 
perfornianco and thereby depriving him of his 
right, was an order depriving him of tho right, ho 
otherwise would have liad, to coutinuo tho oxecution 
proceedings, just as much as if tho order had boon 
one in form staying execution until tho condition 
was peiformed and, us tho condition could not bo 
performed, ihocIVoct was to stay execution altogetherj 
and tliat, under section 13 of tlio Limitation Act, 
tlie time wliich had elapsed botwoon the 27th 
January 1914 and tho ISth October 19 10 should 
not be reckoned in computing the period of limitation 
for filing tlio execution potitiou [p, 10, col, 2; p. 11, 
cols. 1 &2.] 

Appeal from a deoiaion of the Subordinate 
Judge, Muzaffarpnr, dated the 14tb Sep* 
tember 1918. 

Messre. S. M. Mullick and N. N. 5en, 
for the Appellant* 

JUDGMENT. 

Mill&r, C. J.— This is an appeal from ao 
order of the Subordinate Judge of MuzaiTar* 
pur, dated the 14th September 1918 passed 
in execution prooeedings, wherein be allowed 
the judgmeot^debtor’s objection that the 
appellant’e application for exeootion of bis 
decree was barred by limitation. 

On the 4tb July 1913 the appellant 
obtained a decree from the High Court 
at Calcutta declaring bis title to possession 
of certain property together with mesne 
profits and costs, the latter item amooDtiug 
to eometbing between four and five thousand 
rupees. On the 13tb December in the same 
year be instiloted exeootion prooeedings and 
attached certain property belonging to the 
judgment debtor in order to realise tb^ 
amount of the costs awarded under the 

decree. The judgment debtor, having app]fe4 

for leave to appeal to His Majesty in 
Oooncil from the decree of the 4tb July 
1913, filed a petition in January 1914 
praying the High Court to stay ezeoptiQp 
of the decree peuding the decision of their 
Lordships, and on the 27tb January 1914 
the High Court on that application msdp 
the following orders-^ 
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We will allow the decree appealed from 
to be ezecQted opon the opposite party 
giving SQoh seonrity as the lower Coort 
may think 6t for the dae performance of 
any order which His Majesty in Connoil 
may make.’* 

On the 17th Febraary the lower Coari 
6zed the seonrity at Rs. 50,000 to be 
famished by the decree holder in one month 
from the date. The decree holder, whose 
Bnanoial resooroes were admittedly ineoffi- 
oieot for the parpoee, was auable to provide 
the eecnn'ty which was a condition precedent 
to bis right to proceed in the ezecation 
and on the 28tb March 1914, as no eeoarity 
bad been famished within the time allowed, 
the Snbordinate Judge dismissed the ezeca- 
tion proceeding, the order on that occasion 
being “No step taken. Dismissed in default,” 
On the 18tb October 1916, the jadgment- 
debtor’s appeal to His Majesty in Connoi). 
which bad been admitted by the High 
Ccait at Calcatta more than two years 
previously, was dismissed for want of pro* 
seoutioD. On the 12th April 1918, the 
decree holder again 61ed an application 
for execution of the decree of the 4tb July 
1913, The judgment-debtor subsequently 
Bled au objection in that ezeontion pro- 
ceeding contending that it was barred by 
the expiration of more than three years 
from the date when the last step was taken 
ct*., on the 13th December 1913. The* 
decree holder on the other hand oontendel 
that under the provisions of section 15 of 
the Limitation Act the period between the 
27th January 1914, when the High Court 
made the order allowing execution to pro- 
ceed subject to the decree holder providing 
security, and the 18tb October 1916 wfa * 
the judgment-debtor’s appeal to the Priyv 
Council was dismissed for want of prosecution 
should not be taken into consideration in 

computing the period of limitation 

The objection was heard on the \ali. 
September 1918 and the Subordinatn 
was of opinion that the order of 
Court of the 27th January 1914 ^ 
an order staying execuUn 'tit™ t“h' 

meaning of section 16 of fk,. r • “ 

Act, and held that the ezennh*A 
w». barred by limi.atioo “ 


It is from this order that 
appeal is brought. N. ran * j P*'®®ent 

to ae 


of section 15 of the Limitation Act to an 
order such as the present, has been con. 
sidered. It is contended on behalf of the 
respondent-judgment-debtor that the order 
IS not one staying execution, but in fact 
an order allowing execution to proceed sub- 
ject to a condition to be performed by the 
decree- holder, and the latter’s inability to 

decree is not doe to any order 
of the Coort staying the execution but to 
his own default in providing security. 

Ibe deoree-holder-appellant on the other 
band contends that whatever be the form 

substance restricts his 
right to proceed with the execution and in 
fact stays the execution by imposing upon 
him an obligation which it was impossible 
'** oiroumatanoes. to comply 
his contention we have 
bv th^ case decided 

in th« ? mentioned 

Votes Vor^vuT 

v iOhtdam Santya 

LferiLl ( 0], in which the 

and wa« a decision m his favour. In mv 

stait/o Th i^the circum- 

deorr It ‘’“f ■ of the 

admUtadlv remembered that. 

pS tn .^/"\e-holder was not in a 
Had he the seonrity demanded, 

had nL^,r, to do so and 

providing th«^ purposely refrained from 

“igbt arisR considerations 

any default 

bated to tha «« ° which contri- 

prooeedings the execution 

real effecrof ths iook at the 

the form The merely at 

was undoubtedly trst’“ 

the decree unless a „ ‘ eMoution of 

performance were com ‘'r T *.“!P°®®*hle of 
decree holder an3 "‘fh by the 

stay of ornnaa/?' ^ think that the 

his default aim”?* attributed to 

imposed was bav the condition 

with. Apar? Z oomply 

had the right he already 

from the decra* e ^‘^hstanding the appeal 
Majssty in p! High Court to His 

W 1/ u. W. N. cn a5i), • 
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him to do that which be was otherwiee 
entitled to do unoonditionally but imposing 
a condition which was impospible of perform- 
ance and thereby depriving him of hie 
right, is an order depriving him of the 
right he otherwise would have had to 
continue the execution proceedings just as 
much as if the order bad been one 
in form staying execution until the condition 
wae performed and as the condition could not 
be performed, the effect was to stay execution 
altogether. This view is to some extent sup- 
ported by the decision inthecase of Ounesh Vutt 
Singh V. Mungree Bam Okovdhry (2) in 1873, 
where an order was made staying execu- 
tion of a decree unless security was given 
pending an appeal from the decree to the 
Privy Council. It was there held that the 
time which elapsed between the date of the 
conditional stay order and the date of the 
decision by the Privy Council should not be 
counted in computing the period of limitation 
for taking execution proceedings. In my 
opinion the effect of the order in question 
clearly brought about the state of oirourn- 
stances contemplated by section 15 of the 
Limitation Act. and I bold accordingly that 
the time which elapsed between the 27th 
January 1914 and the 18th October 1916 
should not be reckoned in computing the 
period of limitation for filing the execution 
petition. If that period of time be deducted, 
the application of the 12th April 1918 is 
not time-barred. A further point was taken 
by the appellant that the second application 
for execution sbonld be regarded as a conti- 
nuation of the previous proceedings, but the 
view already expressed makes it nnneoesaary 
to consider this question. In the reenlfc the 
appeal is allowed with costs here and in the 
lower Court. The order appealed from is 
set aside and the Subordinate Judge is 
directed to proceed with the execution pro- 
ceedings according to law. 

Fosteb, J.— 1 agree with the view taken 
by the learned Chief Justice that section 
15 of the Limitation Act is applicable to thie 
particular case and that the appeal ehould 
be allowed. At first 1 was impressed by the 
argument advanced on the side of the re- 
epondent that the High Court order, pass^ 
undeniably under Order XLV, rule 13 2 
(5) of the Civil Procedure Code, wae in its 

(1) 19 W. R. 186. 


express terms not an order of stay or injure- 
tion in the teobnioal legal sense, but an order 
permitting the execution pending the judg- 
ment debtor’s appeal to His Majesty in 
Council, the permission being qualified only 
by an order that the executing Court should 
fix and If quire security. On the other side 
the appellant argues that (.as is recognised 
in the first part of rule 13) he bad the 
right then existing to proceed with his exe- 
cution, and the judgment debtor moved the 
High Court to restrict that right, giviug as 
his reason the fact that the decree-holder 
had no property. So, be urges, the parties 
and the Court were in agreement that the 
decree-holder, who was directed to furnish 
security, could not do so, and the order for 
security would in effect be a stay of execu- 


tion. 

These being the arguments, the question 
is whether section 15 of the Indian Limita- 
tion Act is confined to cases of direct stay 
or injunction or can be extended to orders 
which indirectly but very proximately and 
effectually cause a stay. I do not think an 
acceptance of the latter proposition will 
unduly strain the interpretation of the seo- 
tiOD. Looking at rule 14 of Order XLV, 
1 see that the High Court is empowered to 
increase the eeeurity to be required from the 
decree bolder-respondent in the Privy Conn- 
oil appeal; the object manifestly being to en- 
Fure a full indemnification of the judgment- 
debtor appealing to His Majesty in Council. 
It is there provided that if the inoressed 
security be not furuisbed, the Court shall 
as far ae may be practicable, stay the fur- 
ther exeonfiou of the decree ” It seems to 

roe reasonable to gather from this that if the 

law reqoues a stay io defanlt of part of tba 
security, a stay must be the inevitable and 
necessary ooDsequence of a defanlt in respect 
of the whole security. In the present case 
the whole security was estimated and requir- 
ed, so the High Court’s order necessarily 
a stay of execution in case of failure 


to furnish it. 

So the rrdcr passed under Order 
role 13 ( 2 ) (6). is in substance a restriction 
on an existing right to execute a decree; it 
is an inhibitory order Bospending that right 
by an order niii. The suspension was made 
bbsolnte by the Subordinate Judge’s order 
dismissing the execution on the 20th March 
1915. In 0*tue$h Dutt Singh v. Mungree flawi 
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Chclcdhry (2) it was held that where a 
jadgment- debtor, who has appealed to the 
Privy CoDDoil, obtains a Rale nisi from the 
High Court BUBpending exeoation until 
security is given, and this Role is subse* 
qoently made absolute, it does not operate 
against the decree-holder in the matter of 
time; limitation not running against him 
until the result of the appeal is known, or 
the Rule otherwise falls to the ground; and 
the Court based its decision on the necessary 
effect of the High Court’s order. No doubt 
that case was governed by Act XIV of 1859 
{vide section 1, Act IX of 1871), but I find 
so highly esteemed a work as Woodroffe and 
Ameer All’s Commentary on the Civil Pro- 
cedure Code quoting it as still an authority 
bearing upon Order XLV, role 13, of the 
Code. It may be argued that the Subor- 
dinate Judge’s order was of no effect, and 

that the decree-holder could, if he bad the 

will and the means, have come into Court 
immediately after the order of dismissal of 
bis execution and offered the security and 
demanded re opening of the execution. I do 
not accede to this proposition. In my 
opinion the High Court’s order of the 27th 
January 1914 left the terms of the order for 
security to the Subordinate Judge, and the 
terms of such an order in usual practice 
include a provision as to the time within 
which security is to be furnished. As 
examples of this practice, I would take the 
provisions for security in Order XLV, rule 1, 
and in Order XLI, rule 10, of the Code; 
in both oases the time 6xed by the Court is 
an essential part of the order. A contrary 
opinion would involve great hardship and 
expense to a judgment-debtor; for he would 
have to remain in uncertainty and on the 
defensive in the execution case for an indefinite 
period. So I take it that the Subordinate 
Judge’s dismissal of the execution was a 
final order passed in due course of law; and 
that that order constituted in itself an 
absolute dismissal of the pending execution 
My ooDolusion is that in the oiroumstanoes 
of this particular case the order of the High 
Court, and what I may call the ancillary 

orders of the Subordinate Judge, did in fact 
stay the execution proceedings within the 
meaning of eeotion 15 of the Limitation Act. 

The learned Vakil for the appellants quoted 
and laid stress npoq the rule in the Privy 
Council ruling Qamar.vd.din Ahmad y 


Jawdkir Lai (3). The rule appears to me to 
be that when in an execution case certain 
proceedings have intervened to interrupt 
the course of the execution and that execu- 
tion has not been finally dismissed and there 
has subsequently been an application to 
renew the execution proceedings so inter- 
rupted, the second application should be 
taken to effect a revival of the first 
application; provided that the interrup- 
tion has not been caused by any act or 
default of the decree-holder. But here there 
was, as I have held, a definite final order 
dismissing the first application, and there 
was no application for revival; in fact the 
second application was a new application for 
execution in the form prescribed in Order 
XXI, rule 11, Civil Procedure Code. 1 am. 
therefore, doubtful as to the applicability oi 
this particular rule. 

On the other band 1 have, as the result of 
a full consideration of the facts of this parti- 
cular case, arrived at the conclusion that 
limitation is, and in fact can only be, saved 
by the terms of section 15 of the Limitation 
Act. 

Appeal allotted. 

(3) 27 A. 334j 2 A. L. J. 397; I C. L. J. 381; 9 0. 
W. N. 601; 16 M. L. J. 2.68; 32 I. A. 102; 7 Bom. L. 
E. 433; 8 Sar. P. 0. J. 810 (P. 0.). 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1394 

OF 1918. 

May 29, 1919. 

Present: — Mr. Justice N. R. Cbatterjea 
and Mr. Justice Duval. 

Seikh GAZIRADDIN MANDA— Dbfbsdast 

— Appellant 
versus 

GANGARAM MANDAL — Plaintiff— 

Respondent. 

Bengal Tenancy Act (VIIl B. G. of 1885J, s. B— 
Landlord and tenant — Lease, construction pf—LesS^f^ 
whether tenure-holder or raiyat— Appeal, second-^ 
Occupancy rights, acquisition oj — Question, whether can 
be raised Jor first time in second appeal. 

Where a lease was g;ranted on condition that if R 
tenant settled on any portion of the land leased out, 
the lessee would surrender to the lessor that portion 
and would get in exchange for the same iMdS bf 
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Bimilar deBoription, and that the Iobbco would not cut 
down any tree, nor would he have any right to soli, 
to make a gift of, or to transfer any portion of tho 
land in wiy way: 

Held, that the land was not settled with tho 
leasee for the purpose of settling tenants thereon, 
and that the interest created by the lease was that 
of a raiyaf. [p. 14, col. 1-1 

Where a question as regards tho acquisition of a 
right of occupancy by an under-raiyaf, or regarding 
tte rights or a tenant holding over, is not raised in 
the lower Courts, the High Court in second appeal 
' will not allow the point to be urged for tho first 
time. [p. 14 , col. 1.] 

Appeal against tbe decree of the Additional 
Subordinate JadgOi Rajebabye, dated tbe 18tb 
April 1918) affirming that of the Offioiating 
Muneif, 2nd Coart at Maldah, dated tbe 
l9th Maroh 1917. 

FACTS appear from tbe jadgment. 

Baba Phanindra Lai Maitra, for tbe Appel- 
lant.— >ln the lease wbioh the plaintiff's father 
ezesuted in favour of tbe superior landlord, 
it is stated that he originally held 74 bigkas 
of land and be took 50 bighat more and con- 
solidated them into one. There is no 
evidence as to what was tbe character of the 
tenancy which he originally held, and the 
terms embodied in tbe kabuliyat are consist- 
ent with tbe right of either a tenure- 
holder or a raiyat. Therefore as tbe area 
held was more than 100 bighat at tbe time 
when the defendant took the lease, tbe pre- 
sumption under section 5, clause (5), of tbe 
Bengal Tenancy Act shall arise. 

Subsequent oonduot also supports tbe view 
that tbe plaintiff was a tenure-holder. He 
let out all the lands to tenants at a money 
rent. He was silent in his plaint as to whe- 
ther ha was an ooonpaooy raiyat or not. 
In the kabuliyat which the defendant executed 
and was accepted by tbe plaintiff, the plaintiff’s 
title was not speoiBcally described. Every- 
where we find tbe term wbioh may mean a 
tenure-holder or % raiyat. Therefore, if it be 
so, the defendant is either a non occupancy 
OY an oooupanoy raiyat. 

n hi la a non-oeenpaoey raiyat for a term, 
as the term expired in Kartik 1320 and as 
the Buit was brought in Magh 1322, ». e., more 
Itian BIX months after the suit is barred by 
limitation ondet the special provisions of tbe 
Bengal Tananoy Aot. 

If he ia an oocupanoy raiyat, no cause has 
bMn ahown for the ejestment. 

Now if fthd plaintiff ia an occupancy raiyat 
bsd Ih# dalaodant an nndar-rat'pat, there is 


evidence on the record showing that he was 
allowed to hold over. 

Id the written statement tbe defendant 
pleaded that even if he was an nnder-rai|/u^ 
by local custom or usage he bad acquired a 
right of occupancy and there was an i.ssue to 
that effect. The first Court held that he was 
an nndep-rat'vai. The Appellate Court did not 
consider the point. 

As the Court proceeded wrongly in not 
deciding tbe point it must have gone into, 
the defendant is entitled to a specific 
finding on that point. 

As to the ooDstruotion of the kabuliyat 
where it is stated that tbe defendant held tbe 
land as ichhadkin uchhed joggya korfa praja 
twarup, tbe meaning is ambiguous. 

If he is a tenant-at-will liable to eviction, 
bow can he be a tenant for a termP 

Tbe defendant was bolding land loug 
since and after the execution of the kabuliyat, 
defendant oonliDued to possess tbe same 
land for tbe same rent. Therefore, there was 
DO necessity for a fresh kabuliyat and there 
was no consideration for that contract. 
Hence the kabuliyat is void for want of con- 
sideration and inadmissible in evidence. 

Baba Mohini Mohan Ohakrahurty (with him 
Baba Ntehit Hath Ghatak), for tbe Hespond- 
ent. — The plaintiff is an oocupaacy ratyat, 
as can be gathered from tbe kabuliyat, 
Manmatha Nath v. Anath Bandhu Pal (1) 
refered to. 

Tbe Court below has come to a fiuding 
of fact as to the oocupanoy right for tbe 
term of the lease. 

Tbe term of nine years is ouly restricted 
to under-raiya^B, 

Holding over does not give him any right 
without the consent of the landlord. 

Other points were not taken in the lower 
Court. 

Baba Phanindra Lai ilae^ra briefly replied. 

JUDGMENT. — This appeal arises out of 
a suit for recovery of possession of the lands 
in dispute, on the allegation that tbe defend- 
ants were under-ratpa^f holding under a 
lease which had expired. The main defence 
was that the defendants were not under- 
raiyat* but raiyat* and that tbe plaintiff him- 
self was a tenure- holder. 

(1) 60 lad. Cas. 222| 23 0. W^. H. 201 at p. 208. 
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Th© lower Appellate Conrt has found that 
the plaintiff was an cooapanoy raiyat and 
that the defendant, therefore, waa an nnder* 


raiyat. 

The principal contention of the appellant 
before ns IB that the b^er Apaellate Court 
ought to have held that the interest of the 
oUintiff was that of a tenure- holder. It la 
iointed out that the area of the land exceeds 
100 bighas and, therefore, the presumption 
arises that he waa a tenure holder, th^ the 
kabuHyat iteelf states that the plaintiff had 
been holding 7d bighas of laud from before 
and that by the kabuUyat another 50 highas 
of land were taken settlement of. the two 
jamas being consolidated into one of 125 

^*^Now in the kabuUyat under which the plaint- 
iff holds the land it is stated;— ' if a tenant 
settles on any portion of the land mentioued 
in this kabuliyat, I shall surrender to the 
Sircar that portion according to the local 
custom. I shall get in exohauge for the 
same lands of similar description from other 

’’This indicates that there were no 

tenants settled on the land at the time the 
kabuliyat was executed: and not only so but 
it also shows that the land waa not settled 
with the plaintiff for the purpose of settling 
tenants on the land- The other terms of 
the lease rather go to support the view 
that the lessee was not a tenure- bolder. For 


instance, the lessee was not allowed the right 
to out down any tree, nor bad be any right 
to sell, to make a gift of, or transfer any 
portion of the land in any way. Of course, 
a tenure-holder also may enter into such a 
contract; but having regard to all the terms, 
we think that the Court below has rightly 
construed the document as showing that 
the interest created was that of a raiyat. 
Then again, the kabuliyat executed by the 
defendant on the 4ith Assin 1311 states that 
be had been bolding the land from 1304 as 
an ichhadhin uckhed joggya korfa praja. These 
words mean that he has been holding the 
land as an under raiyai, liable to be ejected 
• at the will of the landlord, and it is to be 
observed that this kabuliyat was for a term 
of nine years. 

Having regard to all these circumstances 
we are unable to hold that the finding of the 
Court below, namely, that the interest of the 
plaintiff was that of a raiyat, is incorrect 

It is next contended that the Court below 


ought to have considered the question, whe 
ther the defendant, even if be was an under- 
raii-at, bad acquired a right of oocnpanoy 
according to local custom. This question 
was not urged before the lower Appellate 
Court. It is necessary to go into questions 
of fact in order to decide this question, The 
lower Appellate Court waa not asked to con- 
sider this question and we cannot allow such 
a question to be raised here. 

The last contention is that the lower 
Appellate Court has not considered the 
question whether the defendant has been 
holding over, in which case be was entitled 
to a notice to quit. 

The Court of first instance found that the 
defendant had failed to show that the plaint- 
iff realised any rent from him after 
the expiration of the term of the lease, and 
the question does not appear to have been 
urged before the lower Appellate Court. 

In these oiroumstanoes, we think that the 
appeal must be dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

OftioiNAL Side Appeal No. 16 op 1918. 

March 9, 1919. 

Preseui:— Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 

M. GDRUSWAMT PANTULU— 
Plaimtipp— A pPiLLiNT 

versus 

BUDHKARAN IjALL KHAJANOHBB, 
Rbprkspktativb OP RITHCARULALIi 
KHAJANOHBB. and othbbs — Defendants-* 

Respondents. 

Contract Act (IX of IBTV, ««- 11 , 65— Mortgage by 

validity of — Minor, whether lou<nd to refund 

money. 


Where a mortgage tarns out to be invalid becaufle 
the mortgagee, at the date of the mortgagSi tras a 
minor, he cannot be held liable to refund the mort* 

gage*moQej even if he misrepresented his age. CP« 
col« I.J 

Appeal from the judgment of Mr. Justice 
Bake well passed in the exercise of the 
Ordinary Original OitU Juriediotion of 
this Court in Civil Suit No. 457 of 1916. 
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FACTS will appear from the following 
jadgment of 

Bakawell, J. — Defendanis Noa. 3 to S 
represent pnrohasers at a sale nnder a 
mortgage decree obtained by the 6rst 
mortgagee. Plaintiff is the bolder of a 
registered mortgage who shocld have been, 
bat naa not, made a party to the suit. 
Plaintiff now sees on bis mortgage and 
is in the same position as if this were 
a sait against the prior mortgagee and 
the mortgagor, and defendants Nos. 3 to 8 
represent both these parties. 

The defendants have pleaded that the 
plaintiff’s mortgage is invalid as having 
been ezeoated by the 2Dd defendant, the 
mortgagor, daring his minority. The 2nd 
defendant’s mother Chellammal was appointed 
guardian of his person and property by an 
order, dated the 20th of February UOO, 
which also empowered her to raise a loan 
by a mortgage of his property. The 
petition Ezbibit IV, which is verihed by 
the 2nd defendant’s mother, recites the 
members of bis family and states that 
at the date of bis father’s death, 16th 
October 1892, he was of the age of seven 
years or thereaboats and that be was 
born in or about the beginning of the 
year 1885. The first witness for the 
defendants has married a sister of tbe2Qd 
defendant, and be states that the 2ad 
defendant is the last born child of his 
father and was born in Madras about 
1886, and be produces a copy from the 
Register of Births which be says relates 
to the 2Qd defendant and gives the date 
of birth of the child therein mentioned as 
the iStb of January 1886. Perf>ons in the 
position of the 2ad defendant’s mother 
are generally very inaponrate as to dates; 
and the first witness for tbs defendants is 
also somewhat ioaoourate, because be says 
that the 2Dd defendant’s father died 
when he was about five years old, but 1 
see no reason to doubt that that witness 
WAS a truthful witness, and having special 
regard to the fact that be etates that 
the 2Dd defendant was the last born child 
of bis father, 1 accept the Birth Register 
as giving the date of bis birth. The 2od 
defendaot was, therefore, aged about 18 
years and 9 months at the date of the 
Borigage. 


The plaintiff’s case has been that be 
was deceived by the fraudulent representa- 
tion of the 2nd defendant into the belief 
that be nas of full age at the time of 
the mortgage. It is evident from the 
evidence of the plaintiff and his witnesses 
that the plaintiff bad at the date of the 
mortgage suspicions as to the tree age of 
the 2nd defendant; he asked the 2Dd defend- 
ant to produce bis horoscope and he 
produced a copy; one of bis witnesses says 
that the document was pinned on to the 
mortgage deed; he took a letter from him 
referring to this horoscope and stating 
that it shows that be was born in 1883 
and he says that be made enquiries of 
the neighbours. He obtained certificates 
of enoambranoes relating to tbe property 
which disclosed a mortgage executed by 
the 2od defendant’s mother. He says that 
be made enquiries of tbe mortgagee and 
was told that the mortgage bad been 
executed by the 2nd defendant and Cbel- 
lammal, his mother. According to the 
plaintiff be was cn tbe verge of discover- 
ing that the mortgage had been executed 
by tbe guardian of the minor, but be 
never actually made the discovery. 1 
decline to believe him. If the plaintiff 
took all these precautions to investigate 
tbe title of the 2od defendant, it is 
impossible to believe that be did not take 
the further step of either inspecting the 
mortgage deed which would probably have 
shown that it was executed nnder a title 
conferred by the Court, or of obtaining 
further information as to tbe 2Dd defendant’s 
age. The mortgage was ezeoated for various 
sums advanced in tbe year 1904. The 
2Dd defendant was a dissolute young man. 
Tbe plaintiff seems to have slept upon 
bis rights, professes iguoranue even of the 
sale of tbe property and made no attempt 
to obtain any interest on bis money, and I 
think that the oiroamstaDoes in tbe ease show 
that he was aware that the 2ad defendant 
was a minor and took the dooumects which 
accompanied the mortgage for the purpose 
of throwing a favourable colour on tbe trans- 
action. 

The plaintiff’s mortgage will, therefore, 
be declared to be invalid and his suit must 
be dismissed with costs of two sets of defend- 
ants, Nos. 2, 3 and 6 to 8, and of tbe 5th 
defendant. 
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NATHUNI PRASAD t?. ANWAR KARIM. 

Mr. V. \iiwanatha Sastri, for the Appel- 
lant. 

Mr. Mahomed Ibrahim Sahib, for the Re- 
spondents. 

JUDGMENT. — We agree with the learned 
Judge that the 2nd defendant was a minor 
at the date of the mortgage. It was, there- 
fore, invalid and even if he misrepresented 
his age, he oannot be held liable on prinoi- 
ples of equity to refund the money, R. Letlie 
Limited v. SheiU (l) approved in Mahomed 
Syedol AriiJin v. Yoh Jot Qark (2), both of 
whioh have been referred to by this Court 
in Raghavayya v. Subbayya (3). The appeal 
is diemiesed with ooata, one set. 

M.C.P. 

Appeal dismissed. 

(1) (1914) 3 K. B. 607; 83 L J. K. B. 1145; 111 L' 
T. lC6i 68 S. J. 463; 30 T. h. It 460. 

(2) 89 Ind. Cas, 401; (1916) 2 A. C. 575; 66 L.J. 
P.O. 16; 43 I. A. 266; lieL. T. 664; 32 T. L. R. 673; 
21 0. W. N. 257; (I9l7) M. W. N. 162; 19 Bom. L. R. 
167 (P. C.). 

(3) 43 Ind. Cas. 908; 7 L. W. 124. 


PATNA HIGH COURT. 

Second Civil Appeal No. 373 op 1918. 

July 31, 1919. 

Present'. — Mr. Justioe Contta and Mr. 

Jaetioe Das. 

lala NATHUNI PRASAD and others— 
Plaintiffs — Appellants 
versus 

Ryed ANWAR KARIM and orHERS — Defend- 

AMTS — Respondents. 

Transjer oj Property Act (IV of )882^, s. Ill (d)— 
Xrease — Aferg«r, when arises— Uokarari lease, whether 
incumbrance — Bengal Land Revenue Sales Act (XI of 
16b9)— Bengal Tenancy Act (Vlll B. C. of Lb^bJ. 

Tho entire interest of the lessee and the entire 
interest of the lessor most vest in the same person 
in the same right before it can be said that a 
lease of immoveable property has determined by 
merger within the meaning of clause id) of section 
111 of the Transfer of Property Act, [p. 17, col. 1.] 

A mofcarari is not an inonmbrance at all except 
for the purposes of the Bengal Land Revenue Sales 
Act and the Bengal Tenancy Act. [p. 17, col. 2.] 

Appeal from a deoision of the District 
Judge, Gaya. 

MeBBia. Rajertdra Prasad and Hurnarain 
Prasadt for the Appellants. 


Messrs. Khurshed flusnain, Bai Guru Saran 
Prasad and Nawal Kishore, for the Respond- 
ents. 

JUDGMENT. 

DaS, J. — This appeal arises out of a suit 
brought by the plaintiffs to enforoe a mort- 
gage* boud exeouted by one Tabarak Husiaio 
on the 2ud November 1904). Tabarak 
Hussain is DOW represented in this litigation 
by defendants Nos. 1 to 5. Defendants Nos. 
6 to 9 are the subsequent purohasers of two 
annas of the proprietary interest of Tabarak 
Hussain in the eight annas of Mouzah Par- 
dbana; defendant No. 11 is the mortgagee 
in respeot of a two-annas mokarari interest in 
the same property. 

The lower Appellate Court has gtveo a 
modified deoree to the plaintiffs, that is to 
say, it has given them a deoree for sale, 
declaring that the property mentioned in the 
raortgage-boLd is to be sold in case of failure 
to pay, but that the two-annas share of 
defendants Nos. 6 to 9 is not to be deemed 
to be sold in ezeoation of the deoree. 

The appellants oonteod that they are 
entitled, in eseoation of their mortgage 
deoree, to sell two annas out of theeigbt- 
annas share belonging to the mortgagor in 
village Pardbana free from inoambranoe, and 
that to this extent the deoree of the lower 
Appellate Court should be reversed. 

The mortgage bend is perfectly clear on 
this point. The mortgagor mortgaged bis 
two-anuas share out of bis eight-annas pro- 
prietary interest free from mortgage. The 
defendants Nos. 6 to 9 have pnrobased two 
annas out of the eight annas share sabse- 
qaently to the exeoution of the mortgage, 
but Mr. Khurshed Hussain, on behalf of 
the subsequent purohasers, argues before this 
Court that the mortgagees ought not to 
throw any portion of the harden on them, 
and that the equities between the parties can 
be properly adjusted by allowing the plaint- 
iffs (o sell two annas out of the six annas 
of the proprietary interest of the mortgagor, 
leaving him two annas free from any inonm- 
branoe at all. In this oonneotion, we aW 
unable to agree. It seems to ns that the 
right of the mortgagee is to prooaed against 
any two annas he likes out of the eight-annas 
proprietary share whioh was of the mort- 
gagor. That is bis right nnder the mortgags 
and that right has not been taken away by 
anything that has happened snbssqaently. 
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Defendaots Nos. 6 to 9 have purohased tbe 
property sab^eQaeotly to the ez*‘OQ^>ion of the 
mortgage, and they oannot compel the mort 
gagees to oonfioe tbem^elve^^ to any particular 
portion of the property. We think, therefore, 
that this portion of the decree ought to be 
revereed. 

Another question that has been arguei 
before ns by Mr. Rajendra Prasad on behalf 
of the appellants is, that, on a proper oou* 
atrnotioD of the mortgage bond, he has got a 
mortgage seoanty not only on the two annas 
share of the proprietary io^ere'tof the mort- 
gagor but al^o on the two annas of the 
mokarari share which the mortgagor in- 
herited jast before the mortgage. Tne point 
arises in this way. The mortgagor, as the 
proprietor of the eight annas ehare of the 
village, granted a mo'iur-tri in IBtI of the 
entire eight annae in favour of bis wife 
Afoeammiit Kabirao. Now )lH$ammtU &ibi- 
ran died in and after ber death the 

mortgagor ae the husband of Kabiran in 
berited two annas oat of the eight ann^s 
mokarari interest which was carvsd oat of 
the proprietary interest in favoor of Kabiran, 
The mortgage in favonr of Mr. Rajendra 
Prasad’s clients was executed subHequundy 
to the date when the mortgagor inherited his 
twomnnas share of the mokarari interest. 

The Brst argument advanced by Mr. 
Rajendra Prai-ad is that there >vas a merger 
of the mokarari interest in the proprietary 
interest and, therefore, there is no mokarari 
DOW enbsistiiig and that by bis pnrohare he 
is entitled to get direct poefe^eion of the 
property. It seems to ns that there cannot 
be a merger^ becanse the mortgagor was the 
proprietor in respect of the eight anoas share 
in the village, whereas be inherited merely 
a two annas share in the mokarari Section 
lll,elaQ8B (d), of the Tramifer of Propt-rty 
Act provides that a lease of imm iveable pro* 
perty determines, in oaee the intereete of the 
lessee and the lessor in the whole of the 
property become vested at the same tims in 
one person in the same right. It is obvio le 
that the entire interest of the lessee and the 
entire ioterebt of the lessor must vest in the 
•ame person in the earae right before it can 
be eaid that a lease of immoveable property 
hae determined. 

Now, it is not denied by Mr. Rajendra 
Pnsad that the ■u-annas interest in the 


mokarari still vesta in peranns other than 
the proprietor. Thetefore, it seems to os, 
there osnnnt be a merger in thia case. The 
case of Amatoo v. iheik Muksud Ali (1) 
is an autbori'y for this proposition. 

In the next place, it is argued by Mr. 
Rajendra PraFiad that, whether there has 
been a merger or not, the mortgagor an- 
doobted'y, iotended to give a mortgage in 
respect not only of his proprietary interest 
but also in respect of his mokarari interest, 
ani he relies upon the passage in the mort* 
g\g 0 bind, where the mirtg-igor covenants 
that his in erest is free from incumbrance. 
Mr Rijendra Pr sad says that amokirari 
is an inoiiTibrance and, therefore, be has 
got a imr'gage free from the mokarari 
interest which was in the mortgagor. It 
seems to us tha'. a mokara'i is n )t an inoum* 
hranoe at all except for the purposes of Act 
Xl of 1659 (B. :.) and the Bengal Tenancy 
Act. In oor opinion, therefore, this conten- 
tion on behalf of the apiehaots must bs 
overruled. T oe result, therefore, is that thia 
appeal sacoeefs in so far as the pi iintiSs will 
he entitled to a mortgage decree for the 
amount olaitue 1 by them and will be entitled 
in exemtioQ of toat morcgage decree to sell 
two annas out of the eigbt-aonas proprietary 
share of the mirtgegor in village Pardbana 
free from inoambraoce. 

We make no order as to costa in this 
0 >art. 

CocTT', J. — I agree. 

Aopeal portly accepted. 

(1) 28 Ind. Caa. 814; 19 C. W^. N. 4:j6. 


OALCUr't' HI3a COURT. 

Apps«l VaOM Aypiuxi' . O«o .bb No. 745 

or y 4 7 
July il, 1917. 

Present;— 'Mr. Justice Walmsley and Justice 
Sir Sye i Siamaal Hada, Kt. 
ABDJL M AJlD— *PL«iNfiPK — ArPBLLaNT 

verhua 

HAR( GHARN QAbDBR xirp OTasss^ 

Op 'D *T8 RCKvOtrtlllTS. 

Trantfer of ProperTf/ Act r'lV o/i8i«J,$ HI («) — 
Landlord an*l tenant -Surrender of tenancy for 
contuleratioa, vulidtty .of—Rejielration, whether 
neceteary. 
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AUJITL M .:(D V. HARI L',iARN IlAhDER, 

ill cvoc-iiiinn of 11 .ivcrci.' tli<- tciiuiif 

jii>!;r<ii(‘iir...l,!lMor aunetulfred tlio tenancy fo tlto 
lan.U..r.l d-'cree. bolder, the Jatfor agiooin" to forego 
his claim for rents duo; ® 

Heli, that tlie stirrcii.ler, thongh for consideration, 
was o[iorative. and that the provisions ..f the 
iransfer of Property Act did not require a registered 
instruineut to evidence the surrender. 

Appeal against the decree of the District, 
Judge, 24-PargaDas, dated the 10th January 
19l7, aaSrmingthe decree of the Munsif, 2nd 
Court. Alipur, dated the lOih July 1915. 

FACTS of the case will appear from the 
following extracts from the lower Appellate 
Court’s judgment: — 

'The appeal arises out cf a suit for 
khas possession after declaration of title 
thereto. Ketabdi Mondal held the 
disputed land under defendant No. I. 
After him, his widow defendant No. 2 
also held it. Deieudant No. 3 in execu- 
tion of a money decree against defendant 
No. 2 purported to have purchased the 
disputed land in March 1911. In January 
lyU defendant No. 3 sold the land to plaintiff 
by a registered l£obala. The defence of 
defendant No. 1 who has appeared was that 
Ketabdi as well as defendant No 2 held 
tha land as tenaota at-will. In ^xeoation 
of a rent decree against defendant No. 2 
defendant No 1 pnt up the tenancy to sale 
on which defendant No. 2 6Ied a petition of 
oomprona.se m which she agreed to snrrender 
the land in consideration of the defendant 
No. 1 s foregoing the rente doe. Defendant 
No. 1 agreeing to snoh compromise, the eieon. 
tion case was d.em.eeed. The petition of 
compromise was dated 2fith \ 

ria‘”d .• :r“pr‘eee'rin%he^X 

session of defendant No 1 ” Tho 
dismissed by both the Court’s below 

BabnSamafuZ Chandra Dutt (witK k- 
Baba Satxsh Ohandra^ . ft 

Appellant.-My aubmiasion is that the ^eed of 
surrender, as they call it on^hr k ^ 
regietered, became it WL pL . 

It r<T,“ 

tenancy if not permanent » i***® 

Refers to.-B«,omoA«„ SanleTailn 

W ^ M. 36,1 7.M. h, 3. 39. 7 lua. Dec. 
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Mu7i€e (2), Banee Madhul Banerjeev. Joy Kishen 
Mookeriee (3), Doorga Pershad Mitssr v. 
Brindabun Sookul (4), Nil Madhab Sikdar 7 . 
li'.rtlam Sikdar (.5), The Appellate Court is 
wrong in holding that the tenancy is not 
transferable. 

Babu Qobinda Ohandra De Roy (with him 
Babu Alon Mohan Banerjt), for the Respond- 
ents, was not called upon to reply. 

JUDGMENT. 

Walmslet, J. — In this case the first ques* 
tion that arises is whether the surrender 
made by the widow in September 1910 
was operative, because, if it was, there 
was nothing for the plaintiff’s vendor to 
sell when the sale took place in the follow- 
ing March. 

It is contended on behalf of the plaint- 
iff appellant that the surrender was not 
really a surrender, hot a sale, because 
there was consideration, the consideration 
being the rent for which a decree had been 
obtained and accrued since the date of the 
suit. It appears to me that there is no 
reason for saying that it was not a 
surrender to the landlord; no authority 
has been shown to us for holding that the 
surrender must be by an instrument re- 
gistered. For these reasons this appeal 
must be dismissed with costs. 

Shamsol Hdda, J,— 1 agree. Under seotiou 
111 of the Transfer of Property Act, a 
lease of immoveable property determines, 
by express surrender, that is to say, by 
the lessee yielding up his intereet under 
the lease to the lessor, by mutual agree- 
ment between them. It is found that in 
thie case the lessee did surrender her in* 
terest by mutual agreement, and it seems to 
me that it makes no difference that the 
mutual agreement was by reason of ® 
consideration that was received from the 
tenant by the landlord. The Transfer of 
roperty Act does not require a registered 
ooument in such oases and no antbority 
has been shown to us in support of thie 

contention. 

00 ^ 8 ^* therefore, dismissed with 

(2) 1 W R 5 Appeal diemiesed 

(6 1 ? (' a- 

) 7 • 8 Ind. D«o. (N. 8.) J096. 
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JOTINDSANATH ROY ». ISOK GOLDBR. 

CALCUTTA HIGH COURr. 

Appsals proja Appsllatk D&crebs Noi. 1321 

AMD 1360 OF l9l7. 

April 30, 1919. 

Present’. — Mr. Jastioa Newbould. 
JOTINURA NATH ROY — Pdaintipp — 

Appellant 

\ersus 

ISOF GOLDBR— Depsndant — Respondent 

IM No. 1324 OP 1917. 

TBAILOKYANATH GHOSE -Defendant 
— Respondent in No. 1350 op 1917. 

Bengal Tenancy Aci (VIII B. C. of 188^^, s. 183, 
applicability oj Suit for rent toith alternative prayer 
for oeBesemenl of fair and equitable rent — Appeal, 
eecond, whether lien — Bengal Estates Partition Act (V 
B. 0. of .1897^, 8. 44 — Partition —Collector, whether 
can 088888 rent — Batwara paj>er», evidentiary value of. 

Bootion 163 of the Bengal Tenancy Act does not 
apply to a suit for recovery of rent, with an alterna- 
tive prayer for aaaessment of fair and equitable 
rent. ^p. 19, col, 2.3 

Lola Dhanukdhari Lai v. Baburam Ahir, 4 Ind- Cas. 
745t 10 U. L. J. 629, relied on. 

Under section 44 of the Bengal Estates Partition 
Act the Partition Deputy Collector has authority to 
aaseas rent. [p. 20, col. l.J 

In a suit for rent the eutrios in batwara papers 
prepared under the Bengal Estates Partition Act 
are some evidence of the existence of the relationship 
of landlord and tenant between the parties and also 
some evidence as to the rents payable by the defend- 
ant. [p. 20, col. 1.] 

Appeals against the dsorees of the Sab- 
ordinate Jodge, 1st Ooart, Jessore, dated 
tbe 10th May 1917, affirming that of the 
Maneif, 3rd Goart at that plaoe, dated tbe 
i7tb May 1916. 

FACTS appear from the jadgment. 

Dr. Jadu Nath Kanjilal, for tbe Respond - 
ent in No. 1360 of 1917, raised a 
prelimtoary objeotioo that as the appeal 
arose oat of a sait for rent in wbiob 
the amoant olaimed was less than Rs. 50, 
the eeoond appeal was barred by tbe provi* 
eions of Bsotion 153 of the Bengal Ten- 
anoy Aot. 

Babn Debendra Nath Uandal for Dr. Dwar- 
kanaih Hitter (with him Baba Karan Ohandra 
^ Kar)i for tbe Appellant. — The preliminary ob- 
jeetioD to tbe oompetenoy of this appeal has got 
Dp satMtanoe in it. Tbe sait oat of wbiob this 
^ appeal baa arisen is not for reooyery of rent 
ooly^ Id the sait, as will appear from the 
prayer portion of tbe plaint, there is also a 
I prayer for aseeasmeot of fair and eiiaitable 
-nnti and ao asotion 153 is not bar to tbe 

I 


oompetenoy of this seoond appeal. I rely on 
Lala Dhanukdhari Lai v, Baburam Ahir (»). 

On tbe merits, my sabmission is that 
the Coart below did not aeoept as evidenoe 
certain entries in the batwara papers prepared 
ander tbe Estates Partition Aot showing tbe 
amoant of renfs payable by tbe tenants, 
beeanse it oonsidered that tbe Partition 
Deputy Golleotor ooald not assess rent. I 
submit that ander seotion 44 of Aot V. B. G. 
of 1897 tbe Partition Deputy Collector bad 
autborily to assess rent, and the entries in tbe 
batwara papers are admissible in evidenoe. 
Refers to Janki Dohey v. Kinarath Roy (2). 
Unless and nntil the defendants rebnt tbe 
presumption arising in favour of the plaiutiff, 
a fair and equitable rent should be assessed 
and no looal enquiry for that purpose is 
neoessary. 

Dr. Jadu Nath Kanjilal, for the Reapond- 
QQt,— The learned Subordinate Judge has 
held in effeofc that tbe entries in the batwara 
papers should not be relied upon in assessing 
the fair aud equitable rent and, therefore, be 
is right in holding that the rent cannot be 
assessed withont a looal enquiry for tbe 
purpose. The lower Courts did take into 
ooDsideratioD tbe entries in tbe batwara 
papers and have rightly held that they oan- 
not be regarded as very valuable evideooe. 
If your Lordship thinks that the lower Court 
did not oonsider whether the presumption 
arising from the entries has been rebutted 
or not, tbe oases may be sent back for a 
finding on that point. 

Baba Debendra Nath Mandal briefly 
replied. 

JUDGMENT. — These two appeals arise 
out of two suits for recovery of rent, with 
a prayer in the alternative for assessment 
of fair and equitable rents and for recovery 
of rents thus assessed for tbe period in 
suit. 

A preliminary objeotion has been taken 
that under seotion 153 of tbe Bengal Tenanoy 
Aot no appeal lies. It appears to me that 
that seotion is not applioable, as Ibis is not 
merely a suit inbtitnted for recovery of 
rent, as tbe plaintiff seeks in the alternative 
other relief, that is, for assessment of fair 
and equitable rent. An authority for tbis 
view will be found in the case of Lala Dkar.uh^ 
dhari Lai v. Baburam Ahir (1), 

(1) 4 Ind. Oai. 748t 10 0. L. 3. 629. 

(2) 4 Ind. Cat. 816t 13 0. W. N. 98, 
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As regards the merits of the case it 
ie contended, and the contention appears 
to me to be sound, that the lower Courts 
hav« erred in law as regards the eviden- 
tiary value of certain partition papers under 

the Eetates Partition Act t V of 
In the case of Janki Dobey v. Kirtarath 
Bfiv (2) it was held that entries m 
hafwaro papers prepared under this Act 
as to the amounts of rents payable by 
Tenants are evidence in the same way as 
entries in tbeB-oorrt of Bight, prepared ander 
frAM Y ftf thfi Bdogftl PsDftDcy Aot ar6 

See 

Tenanoy Aet. thoagh they may not be very 

A8‘’reglrt“rhe entriee. the learned Sob. 
ordiLte Jodgeoaye: "The Part.non Depoty 
Colirotor hae no author.ty to a,8-.a any rent. 
TMs is incorrect, as section 44 gives him 
nower of an officer empowered to 
meowe the Record of Rights under Chapter 
V of the Bengal Tenancy Aot. The entries 
in these battoara papers are some evidence 
of the existence of the relationship of 
landlord and tenant between the parties and 
alHO some evidence as to the rents payable 
by the defendants if that relati )nsbip exists. 
■Whether the presumption arising from these 
entries has been rebutted or not is a question 
which a Court of fact must decide. But the 
Subordinate Judge was not jnstifii^d in saying 
that the rents oould not be assessed without a 
local enquiry if the presumption in the plaint- 
ifi’s favoni bad not been rebutted by other 
' evidence. 

For the respondent in Appeal No. 13C0, it 
is contended that the plaintifi’s own evidence, 
Exhibit No. 1, shows that there nas a tenure 
between the defendants and the plaintiffs. 


Whether this is so or not I express no opinion, 
as that is a question which will have to be 
decided by the lower Appellate Court. 

These two appeals are decreed, the judgments 
and decrees of the lower Appellate Court are 
set ai-ide acd the oases remanded to that 
Court for a re hearing and disposal in accord- 
anoe with the observations 1 have made. 

Costs of these appeals abide the result of the 
re bearing. 


Appeals allowed-, 
Oates remanded. 


PATNA HIGH COURT. 

FiBST Civil Appeal No. 32 or 1918. 

August 21, 1919. 

Present : — Sir Dawson Miller, Kt., Chief 

Justice, and Mr. Justice Jwala Prasad. 

HERAMBA NATH BaNDOPADHYA 
— Dafendant — ApPBLLaNT 
versus 

SURBNDHA NATH MITTRA and another 

— Po-INTIFK-I — Re PO^OSNTI. 

PUader an/I client — Pleader, ickcther can effect com. 
promise in respect of maltere outside scope of srat 
— Compromise, validity of— Civil Prjcedure Code (Act 
V of ^,s.47, 0 XXXVlll, rr. 5, ll- Decree passed 
in suit — Suit, subsequent, in respect of same property, 
maintainability of — Attachment before judgment— 
Attachment after decree, whether necessary — Question 
of law. whether can be raised a? any stage — Procedure 
— Evidence Act (I of s. cb— Report made by 

peon in execution proceedings, admissibility of. 

The authority of a Pleader to compromise a suit 
on bckalf of his client, does not extend to his 
effecting a compromise in respect of matters out* 
side the scope of the suit [p. zl, cols 1 & i.] 

Where property is attached before judgment, the 
fact that a decree is made in the plaintiff's favour 
does not determine the attachment, which continues 
in full force [p. .<i', col. 1,] 

A question of law raised upon facts which ore 
on the record, can be itiised at any stage of 
the suit, [p 31, col 2.] 

Where a dcoico is obtained in respect of certain 
property, and a suit in respect of the same property 
is brought by a person, who is not the representative 
of the judgment debtor affected by the decree, before 
the decree is put in execution and there are no 
proceedings pending in which an application under 
section 47 of the "^ivil Procedure Code could be 
made, that section is no bar to the suit, [p 3 • , col. 2.] 

Ihc peon s return in execution proceedings, being 
an official record made by a public servant iu the 
discharge of his official duty, is admissible iu, 
evidence, [p. :i9, col. i.] 

First appeal from a deoj’sion of the Sub* 
ordinate Judge, Dhanbad, dated the 5th 
Daoamber 1917, 

Messrs. S. M. MuUick and S. N. Boss, for 
the Appellant. 

Messrs. P. 0. Manuk and A. B. Mukerjee, 
for the Respondent. 

JUDGMENT, — This ia an appeal by 
Heramba Nath Bandopadhya, the defendant 
No. 1 in the suit, from a deoision of the 
bubordinate Judge of Dhanbad, dated the 
5tb Ddcember 1917, in whioh he passed a 
decree in favour of the plaintiffs. 

The suit was instituted before the Sub* 
ordinate Judge on the 12th September 1916 
by the plaintiffs as heirs and representatives 
pf Charu Obandra Mittra, olaiming oertaiQ 
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dBslftrfttioQs . the effect of which was, put 
shortly, to oonfirm their title to a colliery, 
koowD as the Ranidih Oollieiy. free from 
all eDOumbraDoes and to prevent the defend 
ant No. 1 from selling the property under 
an attachment which he had obtained in 
the Calcutta High Court before judgment 
in a previous suit (No. 300 of 1911) 
brought by him against the then owners 
of the colliery, who are the remaining 
defendants in the present suit. 

The site of the colliery was originally 
auQuired by one Sashi Bhnsan Chattopadhya, 
the father of the defendants Nos. 4 to 6 
and husband of the defendant No. 7, under 
a lease for a term of 999 years granted 


by Gopi Nath Chattopadhya on the 8th 
October 1907. By a registered deed, dated 
the 6th October 1908, the leasee transfer, 
red a 4 annas share in the lease to Naha 
Obandra Chattopadhya, the defendant No. 2,^ 
and a 2 aunaB share to Knoja Behari 
Dotta, the defendant No. 3, retaining the 
remaining 10-annas share himself. On the 
24th August 19C8 Sashi Bhusan and his 
transferses, the defendants Nos. 2 and 3, 
executed a mortgage of the entire 16 annas 
share in the lease of the colliery to 
Heramba Nath Bandopadbya, the appellant, 
to secure a cash advance of Rs. 30,000 at 
15 per cent, interest per annum and a 
oommission of 5 annas per ton on the 
amount of coal raised. On the 5th Sep. 
tember IfcOS Saehi Bhuian died and bis 10. 
annae share in the colliery passed to bis four 
sons. One of the sous has since died. His 
three surviving sons and his widow who, bet* 
wesB them, now hold his 10 annas share 
are respectively the defendants Nos. 4 to 7, 
On the 171h April 1909 Heramba Nath 
Bandopadbya, the mortgagee, under a deed 
of management executed by the defendants 
Noe. 2 to 7, wae placed in charge of the 
eolliery ee managing egent under the name 
of Aebard & Company of which firm he 
was the sole partner, and on the same 
day the defendants Nos. 4 to 7 as heirs 
of Saehi Bhnsan agreed to sell him their 
lO-annas share in the colliery in the 
henami name of his wife Anilabala 
reoeiviog from him the sum of Bs. 5,000 
as earnsit money. Oo the lOth September 
1910 the defendant Heramba ceased to be 
tbs minagiog agent of the eolliery and 
Chg'H OhBHdra the predeeessor in. 


interest of the plaintiffs, was put m 
possession by the heirs of Sashi Bhuean 
who were then the lO-annas share-holders. 

It is the plaintiffs' cat-e that on the same 
day an agreement in writing was entered 
into between the heirs of Sashi Bhnsan 
(the defendants Nos. 4 to 7) and Cham 
Chandra Mittra for the sale of the 10-annas 
share to the latter. This document was 
not produced in evidence, but sometime 
later, tn«., on the 27th August 1913, these 
defendants in fact transferred their interest 
to Cbaru Chandra by a registered deed of 
that date, which recites that the aseignmenb 
of the colliery to Cbaru Chandra was in 
accordance with a letter dated the 10th 
September 1910 and acknowledges payment 
of part of the consideration money at 
various dates between the lOtb Ooiobsr 
19 to and the date of the assignment. 

On the 23rd March 19LI the defendant 
Heramba instituted the suit numbered 300 
of 1911 in the High Court of Calcutta 

against all the 16-annas ahare-holder? of the 
colliery (the present defendants Nos. 2 to 7) 
to recover a sum of Rs. 32,000 old for 
advances made and expenses incurred in 
connection with the management of the 
colliery during the time of hi^ agency, and, 
t«o days later, oo the 25 h March, apolied 
to the Court in that suit under Order 
XXXVtU, rule 5, for an attachment before 
judgment of the colliery, on the allegation 
that the defendants were about to diepose 
of it by eale to Cbaru Chandra Mittra and 
had no other means out of which the claim 
could be eatUfied. Oo the 27th March Itfll 
the High Court granted an order nisi 
under Order XAXVill, rule 5, calling 
upon the defendants in that suit to show 
cause why they should not furnisb security 
to satisfy any decree that might be 
passed against them and in default thereof, 
why the colliery sboald not be attached 
and, at the same time, the Court ordered au 
interim attachment to issue until such cause 
bad been sbo^n. On the 19tb May the 
defendants in that suit appeared to show 
cause. The defendants Naba Obandra 
Chattopadhya and Kunja Bshari Dutta, the 
owners respectively of 4-aDna8 and 2 annas 
ehares in the oollierr, gave an undertaking 
on that occasion not to alienate or tu any 
way deal with their respective shares in 
the colliery during the peqdenoy of tbf 
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aathority in favoor of their respeotive 
Pleaders to eonpent to the^e tf-rms. 

(e). In case the said defendants fail 
to proceed and file such authority as in sub- 
olaoee (d) of clause (2) hereof T^ithin 
three weeks from the date hereof, the 

terms oontained in sob clauses (a) to (e) of 

clause (2) hereof will not come into 

operation”. 

On the Pith September 1913 the sum of 
Rs. 1,22, COO, the decretal amount with 
interest and coats then doe under the 

compromise mortfrage decree, was deposited in 
Court by Charu Chandra Mitra in favour of 
the appellant Heramha, the plaintiff 
in that suit, and on the 26fh September 
19>3 this Pom was withdrawn on behalf 
of the appellant. 

It will be oboe ved on referring to 
olauce 2 of the compromipe agreement 
above set out that in arriving at a settle- 
ment of that suit the parties endeav'^ured 
to settle also the several other actions 
wbiob were then pending between them. 
The appellant, however, contends that the 
terms contained in clause 2 of the com- 
promise agreement never heoaroe operative 
because sob olaupe id) of olaoee 2 w-e 
not complied with, and bv puh clauee (e) 
it was provided that ai less the exprees 
authority mentioned in eub clause d) 
should be died in Court within three 
weeks the terms of clause 2 of the agree* 
ment should not come into operation. Jn 
these oironmstanees, the appellant contends 
that be is entitled to proceed to execute 
bis decree in Suit No. 300 of 19 i I and 
to sell the attached pi operty in eatisfaction 
of his decree. Hence, the respor-dents 
have brought, the present suit oUiming the 
declaration already referred to. The re- 
spondents further contend that (be writ of 
attachment issued on behalf of the appellant 
in that suit was not properly served and 
if process was served, it was not in fact a 
writ of attachment at all binding on the 
property but merely an order of the Court 
upon tbe owners of the property enjoining 
them from parting with their interest, and 
the appellant’s right, if any, lies in damages 
against the persons enjoined and gives him 
no lien upon the property. 

It appears that an apr.lication was made 
on behalf of the judgment debtors in Suit 

No. 300 of 1911 to have satisfaction 


entered in that suit on the ground of the 
agreement oontained in clause 2 of the 
oompromipe in the mir^gage suit. This 
application was made in August 1914 
before tlis High Court at Calcutta and 
was refused, tbe Court being of opinion 
that the terms contained in sub-clauses 
(d) and (?) of clause 2 had not been 
complied with and further that the 
application was time-barred. In our 
opinion, that decision does not bar Ihe 
present suit. 

The main issues raised before the Sub- 
ordinate Judge in the present suit were 
whether the arpellant was bound to enter 
sati-faotion in the High Court Suit No 30J 
of j 911 in pursuance of the terms of the 
oomnromise in Suit No. I'looflSlii and 
wherber tie t^^ms of the oompromise lind 
been co'jipliHd with hy the ilefendants in 
that suit HO as to b:nl the parties by the 
feiras of olan>e 2 and secoridly, whether 
(lie attachment of the property in suit 
was properly effected in Suit No. 300 of 
1911. 

The learned Subordinate Judge, as far 
as we are able 10 follow his reasoning, came 
to (he oonolusioD that the oompromise agree* 
ment was not expressed in clear and an* 
arabigunns terms and that, therefore, it was 
permissible unHer the second proviso of 
Beoti'm 92 of the Evidence Act to admit 
oral evidence as to the real meaning and 
intention of the parties expressed in the 
written agreement. He accordingly relied 
upon a statement of Ohara Chandra’s 
Manager, Ram Prasad Mittra, who was at 
Purulia when the oompromise was oome to. 
This witness said that he did not know 
tne details of the compromise but he knew 
that, on payment being made if the decretal 
amount all disputes between the parties 
would be settled. The Judge accordingly 
f' und that all that was necessary to 
bring into operation the terms of clause 2 
of tbe agreement was that the decretal 
amount should bs paid and that the con* 
ditione in clause 2 (e) ceased to be binding 
on payment of the decretal amoant. It 
sesiLs clear that the learned Sobordinate 
Judge ent rely misapprehended the soope 
a(td effect, of ssciion 92 of the Evidence 
Act, Oral evidence for t e purpose of 
ccntiadioting written djoamenta or asoeitain*. 
ing the intention of the parties is not 
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admissible. TSee Balkishen Datv. W F" Legge 
(l). i It is tree that by the sixth proviso 
of the seotion evidenae is admissible of 
faots whiob show in wbat manuer the 
language of a dooament is related to 
existing faots, bat the evidenoe relied on 
by the learned Sabordinate Jadge was not 
given with the objeot oontemplated in the 
sixth proviso. Its objeot clearly was to 
vary the terms of the written contract by 
showing ah intention, not expressed therein, 
to treat the condition contained in sab* 
olanses (dl and (e) of danse 2 as inope* 
rative as soon as the decretal amoant 
mentioned in danse 1 should have been 
paid. AUboogh it is true that an ambigoons 
agreement affords no protection to the 
person seeking to rely upon it in order 
to avoid an obligation, he woald otherwise 
be ond^r, it would appear that the learned 
Sabordinate Judge did not consider the 
element of ambiguity from this point of 
view. Had be done so it is not easy to 
eee, when one considers the nature of the 
ambiguity which he conceived to exist, 
bow this would have assisted tbe present 
plaintiffs. It is nnneoessary, however, in 
our opinion, to pursue this matter ae tbe 
dooament does not appear to ue npon a 
true oonstruotion to contain any ambiguity 
at all. It consists of two dauees, the Bret 
uf which provides that there shall be a 
consent decree upon oeitain terms enumerated 
in sub clauses (a) to (e). These sub* 
clauses dearly provide that there ehall be 
a mortgage*deoree for a named sum indud* 
ing interest, oommiasion and costa, for 
which all tbe defendants except tbe minor 
were to be personally liable. Interest from 
tbe date of the decree is to ran at 1 5 
per oent. per annam, tbe decree is not to 
be exeooted for six weeks. During that 
period Obarn Chandra Mittra bad tbe 
option, if tbe diim was not in the 
meantime eatisBed (presnoiably by tbe other 
defendanta in the auitl, of paying off the 
decretal amoant and receiving an aeBign* 
ment of the decree from the decree bolder. 
The second danse related to matters outside 
tbe scnpe of tbe suit and eould not 
properly form a part of tbe decree in 
that suit, but might be regarded ae part 

(1) 27 I. A M, 22 A. W9j 4 0. W. M. IBS, 2 Bom. 
L. B. fi28, 7 Bar. P. 0. J, 601i 9 Ind. Deo. i,if. a) 
;i80 (P. 0.}. 


of the terms of compromise and as such 
would be binding npon tbe parties when 
recorded. It related to claims in tbe 
various other suits pending at that time 
bstween the parties or some of them and 
provided that each should forego their res* 
peotivs claims against the others, and as 
presumably the Pleaders representing tbe 
parties in the mortgage suit would not 
necessarily be authorised in that suit to 
compromise claims between tbe respective 
parties in other euits, it provided that the 
defendants should Sle in Court express 
authority in favour of their respective 
Pleaders to consent to these terms. This 
was DO doubt stipulated in order to put 
an end once and for all to the obanoe of 
any dispute arising thereafter as to the 
authority of tbe respective Pleaders to 
bind their clients, and by sub-clause (e) 
it was exoreesly provided that uuless tbe 
authority should be Sled within 3 weeks 
from the date of tbe compromise, the terms 
of clause 2 should not come into operation, 
It is difBoult to see in what respect tbe 
agreement can be said to be ambiguous. 
Tbe mortgage suit was to be compromised 
on the terms mentioned in clause 1, whether 
or not those mentioned in clause 2 should 
come into operation, and those mentioned 
in clause 2 were only intended to come 
into operation, if and when tbe defendants 
ehnuld expressly authorise them in the 
manner therein indicated. If tbe oondi* 
tions imposed by sub olanses (d) and (s) 
of clause 2 were not performed, then the 
mutnal obligations imposed by tbe earlier 
part of tbe clause ceased to be operative. In 
our opinion it is difficult to read this 
dooament in any other manner. Tbe learned 
•lodge was impressed by tbe fact that tbe 
decretal amonnt of Rs. 1,20,000 was more 
than the total amonnt claimed in tbe mort* 
gage snib which was Rs. 8 3,588 and that, 
therefore, tbe decretal amount was probably 
arrived at by inoluding a portion of tbe 
appellant’s claim in Sait No. 300 of 1911. 
We have great donbte whether be was entitled 
to consider this question at all but, in any 
event, it leaves ont of consideration the 
fact that tbe snm due at the date of tbe 
decree for principal, interest and commie* 
eion under tbe mortgage of tbe 2 1th 
August 1908 amounted to about Rs. 1,24,0 j 0. 
This oaloulation, it is trae^ is based upoq 
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an increased rate of iritorest affer the first 
year as provided by the mortj?age bond, 
and it is contended that the inoreased 
rate was not lega'ly recoverable. It does 
not appear, however, that any objection 
npon this eoore was raised in the mort- 
gage poit and it in oar opinion, not 
legitimate to speoalate as to how the 
decretal amoant was arrived at. It is 
fur'her contended that as the Oonrt recorded 
the compromise on the 30th Aogast 1913, 
that is, more than 3 weeks after the date 
of the compromise itself, it was not com- 
petent to the appellant to contend that 
the provisions of sab clauses (d) and (c) of 
clause 2 bad not been complied with. It 
was argued that before recording snob a 
compromise the Coart was boaod to ascertain 
for itself that it was valid and btoding and 
if in fact the condition bad not been at that 
time falfilled, olaase 2 of the compromise 
woold not have been recorded and, there- 
fore, any failure to comply with that condi- 
tion mast be taken to have been waived 
by tbe parlies. Tbe learned Judge coo- 
eidered that as tbe oompromise had been 
recorded by tbe Coart under tbe provi- 
sions of Order XXIlI, role 3, of the 
Civil Prooednre Code, it mast be regarded 
as a lawful agreement and that if tbe 
appellant’s contention were accepted as to 
the effect of clause 2, there was no agree- 
ment at all eo far as that olaase was 
concerned and that the Court would not 
record mero negotiitions not binding upon tbe 
parties. We are unable to accede to this 
argument. Tbe agreement was in fact filed 
on the 29th July and when the decree was 
pa^sed on tbe 30th August, there was nothing 
to show that tbe Court made any enquiry 
as to whether tbe oondilions bad been 
falfilled or that this matter was even 
mentioned. Tbe Court might well have 
asfumed in the absence of any mention of tbe 
matter that the condition had been fulfilled 
and, in any event, it was no part of the Court’s 
duty to ascertain whether tbe parties had 
complied with the condition. It might 
involve a long and intricate enquiry which 
the Court was, in our opinion, not bound 
to enter into. The agreement, on tbe face 
of it, was lawful and what tbe ultimate 
effect of it might be not a matter 

which it was the duty of tbe Court at that 
time to enquire into.. 


It further remains to consider whether 
the orndition imposed by clause 2 (d) 
was in fact complied with. This question 
depends mainly upon the effect of certain 
vakalatnamae which have been produced in 
evidence and on the oral testimony of 
Ansnga Mohan Bbaitaoharji, a Pleader engag- 
ed on behalf of Kalitara Debi and her 
minor son Bidbu Bbusan in tbe mortgage suit 
at Purulia in which the oompromise was 
come to. He was called as a witness on 
behalf of tbe plaintiffs in tbe present suit. 
From bis evidence it appears that the 
draft coznproinise was written out in tbe 
Bar Library at Pnrolia on the afternoon 
of the 29tb July after disoussion between 
tbe Pleaders and others representing tbe 
parties. They then looked into the record 
to ascertain from the va<aJatnnma filed 
bow far each of the parties had given 
authority to their Pleaders to oompromise 
the suit. It appeared that no takalntnama 
had been filed by Srimati Ealitara Debi the 
defendant No. 4 in that suit, on ber own 
behalf, although she did sign one on behalf of 
her minor 8^n Bidhu Bhasan who was also a 
defendant. 'I’he petition asking for tbe com- 
promise decree (Exhibit 6), therefore, 
prayed that she might be allowed 7 days 
to file a vaknlalnama. This was, in fact, 
not filed until tbe 30th August, tbe 
time for doing so having been extended 
by order of tbe Judge. It was urged on 
behalf of the respondents that as this 
petition only asks for 7 days for filing tbe 
vnkalatnama ard as the compromise in clause 
2 allowed 3 w eeks for filing express authority, 
it ought to be sssuroed that all the parties 
were agreed that the express authority 
required had in fact been filed by all the 
partiea except by Ealitara Debi and as 
they were all anxious to get tbe matter 
through, tbe time was reduced to 7 days. 
We are quite unable to draw any such 
inference from the terns of this petition. 
As Kalitara Debi had filed no vakolatnama 
at all, it was qoite obvious that there 
was nobody wbo could oompromise the 
suit on ber behalf much less agree to 
terms relating to matters outside tbe salt 
and, therefore, it was necessary in any event 
that some authority on her bebalf should 
be provided, and this was undoubtedly the 
object of asking that the decree stouW 
only be peseed after her autborit^ baffll^op. 
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obtained. The 7 days would expire on 
the 5th AagQSt bat tbe time was eab- 
seqaently extended by order, an appears 
from tbe order sheet (Exhibit lOt to the 
30th Angast. On that day Kalitara Devi’s 
vakalatnama was in faot filed. It also purports 
to be exeonted on behalf of Abani Bhasac, 
Indn Bbnsan and Bidhn Bhnean, the defend* 
ants Nos. 1 to 3 in the mortgage suit. It is 
marked Exhibit 5 in this oase. It aathorii^eB 
tbe Pleaders named therein to file any 
petition whatever or solenama or deed of 
settlement, and it is probably wide enough 
to cover the epeoial terms mentioned 
in olanee 2 of tbe oompromise. It farther 
appears that on the 29th July a vakalatn im'i 
(Exhibit 4) had been exeonted on behalf 
of the same defendants Nos. 1 to 3 and 
Naba Chandra, the defendant No. 5, and 
was filed the same day. The latter bad 
also previoasly filed a vakalatnama jointly 
with Knnja Behari on tbe 20tb April 1912 
(Exhibit 1). If, in faot, the existing takolat- 
nama executed by tbe partiee in favour of 
tbeir Pleaders were regarded as a soffioient 
compliance with clause 2 (d) of the com* 
promise, it remains to be explained why any 
of them should sobsequently have filed 
others. Exhibit 4 authorises the Pleaders to 
file a oompromise'deed in connection with the 
suit and "to do any other act in oonneo* 
tion with this suit on our behalf”. As- 
suming that Exhibits 4 and 5 may be inter* 
preted as giving the authority required by 
clause 2 (d), there was, nevertheless, no such 
express authority exeouted as required on 
behalf of either Ennja Behari or Charu 
Chandra, the other two defendants in 
the suit, after tbe oompromise was entered 
into, nor was Exhibit 5 filed within tbe 
3 weeks etipnlated. It is trne that a 
vakaLainama on behalf of Eunja Behari 
bad been filed in tbe anit on tbe 20tb 
April 1912, and aeimilar document was filed 
on bebalf of Obaro Obandra on tbe 26th 
Jone 1913. These are in tbe usual form 
authdrisiog tbeir Pleaders to aot for them 
and to compromise the snit aod can in no 
sense be regarded as express authority to 
consent to the terms of clause 2 of the 
oompromise agreement, which are matters 
outside tbe soope of the mortgage suit alto- 
gether. Ooansel no donbt has a general 
aptbority to eompromise a enit on behalf 
olipn^ him, bat this doss 


not extend to collateral matters outside 
tbe scope of tbe action, see Nundo Lai Bose 
V Ntstarini Dassi (2). The authority of a 
Pleader is certainly no greater, and it has 
been held that he has not even authority to 
compromise the matters in dispute in the suit 
itself unless specially empowered to do so. 
[See Musammat Sirdar Begum v. Izzut ool nitsa 
(3)]. This appears to ns obviously t<> have 
been the reason why clause 2 of the 
oompromise contained the stipulations as 
to filing tbe espress authority therein 
mentioned and as there was an express 
condition that if snoh authority were 
not filed within 3 weeks tbe terms of 
clause 2 should nob come into operation, there 
was in our opinion no compliance with this 
provision. Even if tbe time be t-xtended 
no to tbe date of tbe decree, vis, the 
30tb August there is not even then any 
express antbority filed by Charu Chandra 
or Kunja Behari nor have they since 
complied with the stipulation. It was urged 
by tbe appellant as significant that the 
assignment executed by Abani Bbnsan and 
others, tbe 10 anuas share. holders, to 
Charu Chandra on the 27th Auguet 1913 
transferred to the purchaser tbe vendors’ 
claim which they had put forward by way 
of set off or counter claim against Heiamba 
in Suit No. I'OO of 191.1, which is one of 
those mentioned in tbe oompromise. This, 
thfy orntended, poirte to the conclusion 
that the parties to that instrument re- 
garded tbe suit as still subsisting at that date. 
We do t^ot think much importance can be 
attached to this. It is, however, much more 
eignificant that none of tbe parties made any 
attempt to enter satisfaction in Suit No. 300 
ol 1911 until long after the time stipulated, 
and no attempt wan made by Naba Obandra 
and Ennja Behari to withdraw tbeir suit 
for malioioos attachment until the 10th July 
1917, which was 10 months after tbe present 
aoit was instituted. In our opinion there 
was DO oomplianoe with tbe provisions of 
sub olanee (d) of olease 2 and under clause 
the earlier terms of that clause never 
became operative. 

Tbe learned Subordinate Jodge considered 
tbat the decree having once been passed in 

(2 ) 27 0. 428. 4 0. W. N. 169; 14 Ind. Deo. (m. e.) 
282. 

8; 2 N. W. P. H. 0. B. 149. • 
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aooordanoe with the terms of the oompro* 
mise so far as it related to the suit and 
the aompromide having been reoorded there 
was an end of the matter, and a failure 
to comply with the special stipulations was 
of no oonsequenoe. It is nut easy to follow 
him through this part of his argument. 
Assuming that the terms of olause 2 had 
the same binding force as a deoree, it is 
clear that they were subject to a condition 
and if the condition was not complied with, 
those terms cannot become operative. The 
learned Judge also found that the parties 
varied the terms of the agreement by 
excluding sab olanses (d) and (e) of clause 
2. We are unable to 6nd any evidence 
of each an agreement to vary the terms. 
Had such an agreement been come to 
before the deoree was passed, it mav safely 
be assumed that those olanses would have 
been deleted from the compromise and would 
not have been recorded. 

It was next urged that Heramba by 
taking the mnney out of Court waived bis 
right to object that the conditions imposed 
by clause 2 bad not been ful611ed. This 
argument has, in our opinion, no force. 
Clause 2 was in its operation independent 
of clause 1. The 6ret clause was to 
operate in any event, the second only in 
the event of the express antbority being 
died. By the drat olause Cham Chandra 
Mittra bad the option of paying the de* 
oretal amount into Court, in which event 
he would be entitled to an assignment of 
the decree in bis favour. There wbs no 
compulsion upon him to do so but by so 
doing be gained certain advantages. He 
avoided a sale of the property in which 
be was interested and stepped into the 
shoes of the mortgagee. In our opinion, 
the drst clause operated in any event, and 
was in no way dependent upon the second 
clause becoming operative. Heramba, there* 
fore, by taking out the money cannot be 
taken to have waived his right to the 
performance of the conditions attached to the 
second clause. 

It remains to consider whether the at* 
taebment was properly effected and if so, 
what the effect of snoh attachment was 
as against the claims of the plaintiffs. The 
Snbordinate .Judge found that it bad not 
been proved that the writ of attachment 
had been seryed op tby oolUery. He 


arrived at this conclusion by refusing to 
accept the evidence of Aahutosh Munshi, 
a servant of the appellant who accompanied 
the serving peon when the service was 
alleged to have taken place. The peon 
himself at the date of the trial was away 
on leave and although a summons was 
issued for bis attendanoe as a witness, 
he could not be found and hence he was 
not called at the trial The peon’s return 
of the service of process of attachment 
with his aflBdavit attached testifying to 
the service and signed by him was pat 
in evidence snbjeot to objection. His 
signature was proved by the Naib Nazir 
of the Court of the District Judge of 
Purulia. A oertiBed copy of the writ of 
attachment, with an endorsement by the 
Nazir that ifc appeared from the peon’s 
return that it had been duly eerved, was 
also put in and proved. A copy of the 
plaint in Suit No. 6^6 of 1911 brought by 
Naha Chandra and Kunja Behari against 
the appellant claiming damages for wrongful 
attachment was also put in evidence and 
not objected to. Paragraph 9 of that 
document states in terms that an agent 
of the appellant appeared at the colliery 
on the l4th .June 1911 with peons of the 
Porulia Civil Court and others and 
caused the attachment to be made, and 
that it was conducted by the peons by 
beat of drum and that notices were passed 
at the colliery and also delivered to the 
agent there. The writ of attachment was 
one of the notices therein referred to. It 
seems to us that, evidence of the service 
of the writ of attachment is overwhelming. 
The reasons given by the learned Judge 
for not accepting the evidence of the 
witness Asbutoeb Munshi, whose name 
appears as one of the identiBera in the 
peon 8 report, do not commend themselves 
to us and we accept his evidence ae that 
of a witness of truth. Apart from his 
evidence there ie also the admission in the 
plaint in Suit No 638 of 1911 just refer* 
red to. This is an admission by two of 
the pJaiotiffe' predeoeaaorsaD^tiUe to the 
property, the snbjeot* matter of the aniti 
made at a time when they bad an interest 
ID that property. Under section 18 of 
the Evidence Act such statements are 
admissions from which an inference adverse 
to tbo plaintiffs in the sait ma^ be drawor 
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This dooDment corroborates absolutely the 
other evideoee in the case. Id our opinion, 
it makes no differeooe that the attach* 
ment was withdrawn by the order of the 
High Court of Calontta, so far as the 
shares of the plaintiffs in that suit are 
oonoeroed. It is an admission that their 
share was attached. That share as well as 
the rest is the subject-matter of the present 
suit and there was only one attachment 
of the whole property. We further thiok that 
the peon's return, being an oflBoial record 
made by a public servant in the discharge 
of his official duty, was clearly admissible 
in evidence, the peon’s eiguature having 
been duly proved and the document pro- 
dnoed from the proper custody. The form 
of return is that prescribed by the General 
Rules and Circular Orders, Vol. U, Civil, 
Appendix B, No. 5, and the affidavit is 
made under the provisions of Order V, rule 
read with Order XLVIII, rule 2, of the 
Civil Procedure Code. There can be no 
reasonable doubt, in our opinion, that the 
attachment was duly served. The evidence 
of Bam Prasad Mittra, who was in Calou ta 
at the time and swears that he beard 
nothing about it, may or may not be true. 
We rather suspect the latter but in any 
oaae it is not of such a nature as to have 
any weight against the positive evidence 
of Ashntosh Munsbi, corroborated as it is 
by the documentary evidence prodnoed. 

It was next urged on behalf of the 
respondents that the process served was 
not an attachment at all, but merely a 
personal order directing the defendants in 
that suit not to part with their shares in 
the property. The terms of that doonment 
have already been quoted in an earlier 
park of this judgment. The reepoodents 
in support of this oontention relied upon 
the ease of Uahendra Narain Saha v. Cfuru- 
dot Bairagi C4). That was a oaae where an 
order was made by the Subordinate Judge 
upon the defendants to show cause why 
an attachment of their property should not 
issue before judgment, and pending the 
hearing of the Rule they were directed not 
to part with their property. The form of 
order was not that prescribed by Order 
XXZVIII, rule 5, of the Civil Procedure 
Code and no order Attaching the property 


was in fact made. When the defendants 
appeared to show oanse, the Court was 
eatit-Bed thit no reason for attaching the 
property bad been made out and dismissed 
the application. From this there was an 
appeal to the High Court. A preliminary 
point was taken that no appeal lay from 
such an order. The qaestion was whether 
the last order dismissing the application 
was one made under Order XXX N^ill, rale 
6. If 80 , an appeal lay but not otherwise. 
The High Court decided that it was not 
an order made under rule 6. In fact no 
a'ttaohmenl bad been ordered under rule 
5 and the procedure laid down in rule 6 
had not come into operation. What was 
done was in effect a dismissal of an application 
onder rule 5 from which there was no 
appeal, and the Court dismissed the appeal 
on the preliminar; objection. In the case 
DOW under ooneideration an order under 
rule 5 was clearly passed on the 27th 
March 1911 (Exhibit H.) calling upon the 
defeodants to show cause why security 
should not be given and ordering attachment 
to issue until snob cause should be shown. 
The writ, which was eventually served 
(Exhibit E), recites that an order of attach* 
meat bad been made and prohibits the 
defendants from parting with the property 
until farther order of the Court. The 
further order of the Court oo the 19th 
May 1911 ordered the attachment to be 
removed, so far as the interest of- the three 
defendants who gave an uudertaking was 
concerned, and to continue so far as the 
interest of the other defendants was con* 
oeined until the final dispoeal of the suit. 
The latter order would appear to have 
been properly made under rule 6 or Order 
XXXVill and kept the attaohment in 
BO far as it wae not withdrawn. In the 
case relied upon no order of attaohment 
was ever made and it affords so authority 
for the respondents* present contention. 

It was farther contended, however, that 
the attaohment ceased when the decree 
was passed, the euit being then finally 
disposed of within the terms of the Order. 
It would be a strange result if the benefit 
of this procedure should cease to operate at 
the moment when the plaintiff obtained a 
decree in his favour so ae to deprive him 
of the fruits of victory, and it seams cleat 
from the terms of rnlee 9 and 11 o( 


(i) 88 lad. Ou. esOi 98 0. L. J. 199. 
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intention of 
relates to the 
the Coart 
be withdrawn, i'i 2 ., 
vided or the enit dismissed. The latter 
provides that where the properly is under 
attaobmeut by virtue of the provisions of 
that Order and decree is fcubseqnently 
passed in favoor of the plaintiff, it shall 
not be necessary npon an application for 
ezecotion to apply for re attachment of the 
property, In onr opinion the attachment 
continaed in full force after the deoi'ee 
was passed iu favour of the plaintiff in buit 
No. 300 1911. See iStnffft v Ja-ngi Lai 

( 6 ). 

It was next contended that the writ 
of attachment was had because it was not 
in the form prefcribed in Appendix F, 
No. 5, of the Civil Procedure Code. The 
form there set cut is a composite form 
addressed to the bailiff oommaading him 
to call upon the defendants to give security 
or show cause and to attach and keep in 
safe custody the property until further 
order. These forms are subject to varia- 
tion (See Order XLVIfI, rule 3). Form 
No. 5 of Appendix P would appear to be 
adapted to the case of moveable property 
as the bailiff is directed to keep the 
property under safe and seonre custody. 
There is no special form adapted to the 
case of immoveable property, but in Appen- 
dix E which is applicable to attachments 
in execution, a special form No. 24 is pro- 
vided to meet the case of immoveable pro- 
perty and is more like the form employed 
in the present case. It appears from the 
affidavit of Nilmony Boy and from the 
evidence of that witness given at the trial 
that the older of the 27th March 1911 
calling npon the defendants in Sait No. 
300 o£1911 to show cause was duly served 
and the defendants in fact appeared to 
show oaase before the writ of attach- 
ment was served. There was, therefore, 
no necessity to serve again a similar notice 
with the writ of attachment, and the form 
prescribed in Appendix F was not in the 
circumstances applicable. Moreover, it must 
be remembered that that suit was brought 
in the Calcutta High Court in the exercise 

(5) 26 0. 681( 13 Ind. Deo. (n. 8.) 941. 


of its original jurisdiction and the forms 
prescribed under its own rules of proce- 
dure under the powers saved by section 
129 of the Civil Procedure Code differ in 
many respects from those in the appen- 
dices to the Code. We think that until 
the contrary is shown, we must presume 
that the writ which bears the seal of the 
Calcutta High Court was a valid writ 
authorised by its own procedure. 

A farther point was taken on behalf of 
the respondents that, as by the compro- 
mise the appellant agreed to transfer his 
rights under the mortgage decree to Ohara 
Chandra on payment of the decretal amount, 
he surrendered his right of sale under the 
attachment to the latter. Toe attachment 
was nc doubt subject to existing liens in 
eluding Heramba’s own rights us mortga- 
gee, but subject to this the equity of re- 
demptioD could be attached and the trans- 
fer of the mortgage, decree, although it 
may have given the transferee a prior 
claim on the prooeeJs to the eztient of 
the amount of the mortgages deores, oan- 
not affect the right of sale under the at- 
tachment. What the re.speo'dve rights of 
the parties may be once the property is 
sold we are not concerned with in the 
present suit, which merely prays for . a 
declaration that the property belongs to the 
plaintiffs free of all inoambrancss and that 
the appellant is not entitled to sell it in 
execution of his decree in Suit No. 300 of 
1911. 

The next point urged by the respondents 
was ibat by a letter of the lOtb September 
1910, that is, before the attachment was 
effected, the defendants Nos. 4to7had already 
entered into a contract with Charn Chandra 
for the sale to him of their share in the 
colliery and that of the consideration money 
Rs. 5l was paid on the 10th October 19i0 
and (is 200 on the 18th May 1^11, aitboa^fh 
the assignment was not actually executed nntil 
tbe27tb August li^l3, the att-iobment having 
taken place on the 14th June 1911. It is 
contended that the respondents had on the 
latter date an interest in the property 
which could bs enforced against the owners 
and that they were entitled to priority 
over the rights of tbs attaching creditor. 
It is clear by the terms of seotiop 54 of 
the Transfer of Property Act that a oon* 
tract for the sale of immoveablB propsrty 


UKRAMPA HATH HANPOPADUVA t . RCREHDRA MATH MITTSA. 
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the Legislature. The former 
oiroamstanoes under which 
shall order the attachment to 
when feourity is pro- 
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creates do interest in or 
the property in this 
It was pointed out, however, that no in* 
terest in or charge on the property is 
created even by an attachment and that 
Chsro Chandra oocld have enforced a suit 
for speoiBo performaDoe of the contract 
contained in the letter of the lOtb Sep* 
tember 1910. He, therefore, had a right 
existing prior to the attachment within the 
meaning of Order XXXVllI, rule 10. 
The case of idadan Mohan v. Rehati Mohan 
(6) was relied upon in snpport of this 
contention, There is no doubt much force 
in this argument, but there is no evidence 
to show what the terms of the letter of 
the loth September 1910 were or how 
far it gave any right to Oharu Chandra 
which could have been enforced by 
a puit for speciBc performaroe. Tte 
point was not taken beff re the trial Judge 
and had it been taken strict proof of the 
contract, if any, contained in the letter of 
the lOib September would have bsen required. 
This letter was not produced and it is 
imposBible to eay bow far it gave any 
right to Cbarn Chandra to insist upon 
an assignment of tho property. A mere 
reference to such a letter in the deed of 
assignment of the 27tb August 1913 
is no evidence against the appellant, nor 
does the deed of assignment itself show 
what its terms were. No reason is given 
for ite non- production and its contents 
must remain a matter of pure surmise. 
We oaunot assume from evidence of this 
nature, especially as the questiou was not 
raised or disonesed in the trial Court, that 
Charn Chandra acquired any enforceable 
rights under this latter at all. In these 
oironmstaneee we are bound to hold that the 
attachment was not affected in aoy way by this 
matter. 

A farther qaestion was raised on behalf 
of the appellant, namely that section 47 
of the Civil Proeedare Code was a bar 
to the present aait. This point was not taken 
in the written statement. The learned 
Jadge considered that as Order VllI, rule 
2, bad not been complied with, the appel* 
laot was not entitled to raise the point. 
He farther considered that as there bad 

; (6) 84 lad. Om. 058i 28 0. J. Il6t 81 0. W. N. 
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been no valid attachment of the property 
at all in Suit No. 300 of 1911, the pliintiffs 
in the present suit were not the reprasenta* 
tives in interest of the iudgment debtors in 
that suit and that the section did not apply. 
This part of his judgment would appear 
to be open to several objections. The 
question is purely one of law and the 
facts upon which it has been raised are 
on the record. It is, therefore, open to the 
plaintiff to raipo it at any stage of the 
suit. We do not think, however, that section 
47 is a bar to the present suit. The 
suit was brought before the decree was 
put in execution and there were no pro- 
ceedings then pending in which au appli- 
cation under section 47 could be made. 
The facts relied upon by the plaintiffs in 
their suit affect not the execution of the 
decree so much as the decree itself, which 
was passed on the 22Qd November 1915 
and which it is claimed should not have 
been pasTed at all in the face of the 
compromise of the 2^tb July -913. Moreover, 
as the attachment of the shares of the 
defendants Nos. 2, 3 and 4 was set aside 
by the order of the l96h March 19.1, that 
property is not now the subject of any 
attachment and the plaintiffs are not the 
representatives of those judgraent-debfors 
by reason of having acquired their share 
in the colliery which no longer forms a 
part of the attached property. Had the 
appellant admitted this possibly, there 
would have been no necessity to claim a 
declaration so far as this portion of the 
property is oonoernei, but no such admission 
was made and it was contended that the 
whole property had bean attached. In the 
result we thiuk that the decree of the 
Subordinate Judge should be varied and 
that a deores should be entered iu lieu 
thereof deoUring that the plaintiffs are 
entitled to the di-annas share iu the 
Uanidih Colliery, which they purchased from 
the defendants Nos. 2 to 4, free from the 
attachment. The appellant has succeeded 
iu part and is entitled to proportionate 
costo of this appeal. 

The respoodeuts will recover their pro* 
portiouate part of costs of the lower Court. 

Decree varied. 
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Oq both these points, there have in the 
past been a namber of salts between some 
of the same parties,— one batoh of suits in 
tbe Adanamadara Monsif’s Court, a seoond 
batoh before the Special Deputy Colleotor 
of Ramnad and tbe third before tbe Deputy 
Colleotor of Devakottah It is oontended 
for tbe appellants that tbe decisions in all 
these suits constitute res jttdtcata so far 
as tbe parties and property oonoerned are 
tbe pame. In tbe Manamadura suits, there 
was no appeal beyond tbe District Court 
except in two oases which came to tbe 
High Court and in those two oases, tbe 
High Court reversed tbe decision of tbe 
lower Courts, Mr. Moore aooordingly holds 
that tbe questicn is not res sudicata as 
regards tbe defendants in tbe Manamadura 
suits who did not appeal, becauee to hold 
otherwise would Ired to certain staitling 
results, and Mr. Venkataramayya also 
appears not to o osider the decisions as 
res judicata and regards them as of small 
evidentiary value in view of tbe contrary 
opinion of Ibe H gh Court. It is difficult to 
see why Questions ihat have once been settled 
between the parties should not be deemed 
to be res ju'iicata merely on the ground 
that similar questions between tbe same 
parties have been decided otherwise in other 
litigation, and the learned Vakil for the 
respondent does not support the finding of 
tbe District Judges on tbe grounds given 
by them, but so far as tbe oa^e decided 
by the Manamadura Munsif is eoDoerned, 
he relies on tbe language of section 1 1 
of the Civil Procedure Code for bolding 
that they are not res judicata. His ooDteo' 
tioD is that under section 11, tbe Court 
which decided the first suit must have 
become competent at the time of such 
decision to try tbe eubsequent suit and 
relies on a ruling in Kunji Amma v. 
Baman Menon (U. We do not think that this 
case really supports hie plea. No doubt 
tbe Judges said that they were of opinion 
that tbe only reasonable oonstractioo to be 
put upon the words “Court of jurisdiction 
competent to try euoh subsequent suit” 
mast be held to refer to tbe jurisdiction 
of the Court at the time when the eait 
was beard and determined, bat that tbe 
Judges did not really mean to decide that 

(1) 16 M 494; 2 M. L. J. 262; 6 I«d. Doc. (k. b.) 
696. 


tbe Court must be competent on tbe date 
of judgment and not on the date of the 
institution of the snifs appears to be 
clear frbm tbe fact that they approved 
the view of tbe Calcutta High Court in 
Qopt Nath Chobej/ v. Bkugwat Pershad (2) 
and Rughunath Pan)ah v- Issur Ohunder 
Ohowdhry (3). In the former of these 
oases it was clearly held at page 707 ae 
follows: Tbe reasonable oonstrnolion of tbe 
words in a Court of jurisdiction competent to 
try such subsequent suit’ seems to ns to be 
that it mu&t refer to the jurisdiction of the 
Court at the time when tbe first suit was 
brought, that is to ssy, if tbe Court which 
tried the first suit was competent to try 
the enbsequert suit if then brought, the 
decision of such Court would be oonolusive 
under section 13, although on a subsequent 
date, by a rise in the value of such 
property or from aoy other cause, tbe said 
Court ceased to be the proper Court, so 
far as pecuniary jurisdiction is ooDoerned, 
to take cognizance of a suit relating to 
that property.’* This view is followed in 
Sugkunath Ptinjah v. Issur Ohunder Ohowdhry 
(d) and also Rai Charan Qkose v. Kumud 
Mohun Dutt Ohowdhry (4). At tbe date of 
institution of tbe first suit in the Mana* 
madnra Court, that Court bad jurisdiction 
to try the eabsequent suit and the fact 
that that jurisdiction was taken away by 
tbe passing of the Estates Land Act 
shortly before the judgment was pronounced, 
would not make it a Court not competent 
to try the sobsequent suit within tbe 
meaning of section 11. We, therefore, think 
that tbe decision of tbe Manamadura 
Munsif which was not appealed against 
constituted res judicata as well as tbe two 
decisions of this Court. So far as the oases 
decided by the Special Deputy Oolleolior 
are oonoerned, there was no appeal and bis 
decision is undoubtedly res judicata. In tbe 
third class of oases before tbe Deputy 
Colleotor of Devakottah, no appeal was 
preferred in some of the suits snd his 
decision would, therefore, be final in those 
oases. So far, therefore, as the previous 
litigations related to the same land or 
between the same parties, we think that 

(2) 10 0. 697; 6 Ind. Deo. (m. e.) 468. . 

(8) II C. 163; 9 Ind. Jur. 28ft 6 Ind. Deo. (H* 
801 

(4) 2 C. W. N. 297; 26 C. 671; 13 Ind. Deo. (». ■•) 
377. 
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the qnestioDB thereia raised aod deoided 
must be held to be res judicata. There 
are, howeveri other oases before ne to 
which the pricoipie of resjudtcata will oot 
apply and these will have to be deoided 
oothe merits. The oouteolioD of the respond* 
ent on the 6rft of the two qaestione 
before us which was opheld by the Distriol 
Judge is that the charge of Sarasari is illegal 
because it is an enbanoemeDt of rent. 
Rtnt was originallj obarged for dry crops 
on the suit dry lands, and the right to 
levy Sarasari now claimed is claimed oc the 
ground that these lands have been irrigated 
by water taken from the landlord’s tack 
and for this water, be is entitled to a 
reasonable oompensation. It has been held 
in Thayammal v. Afuttia (5). Venkata Boov. 
Vaithilinga Udayan (6) and Baltina Appanna 
V. Tailagadda Venkatoramalinganna 0) that a 
charge for water taken by the tenant is 
not enhancemeiit of rent. No doubt, under 
section 3 (11) of the Estates Land Act, 
such charge, even if not consolidated with the 
rent, will come within the dehnition of rent. 
But for that reason alone, it is not necessary 
to hold that the charge for water in excess 
of the prior dry rent is an enhancement of 
rent. 

It is suggested that the landlord’s remedy 
would be to sue for compensation for the 
use of water taken, but that, within the 
meaning of the Estates Land Act, would 
be in effect a suit for rent and would be 
governed by the provisions of that Act. 
Nor can be sue for damages for loss of 
water when, as a matter of fact, he has 
consented to the tenant ttkicg that water. 
It is not disputed that any water taken 
was taken with the permission of the land* 
lord, and we think it is only reasonable 
to infer from such taking by consent a 
contract between the parties that the 
landlord shall be entitled to a reasonable 
compensation for the water. The question, 
therefore, would be whether the charge of 
Sv'asari, which is the average Varam col* 
leoted on paddy lands in the village, is 
a reasonable charge. It is very difficult 
to fix exactly the proper charge for the 
water, for the quantity of water, taken 
must vary according to the season of the 

(S) 10 U. 282; B Ind. Deo. (N. a.) 960. 

;•) U M. L. J. 22. 

7) 42 lad. Oas. 4e4| 88 U. L. J. 866; 6 L. W. 448. 
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year and also the nature of the orop 
raised on the land. So far as the landlord 
is ooDoerned, the most profitable use of the 
water would be to facilitate tbe cultivation 
of a paddy orop ae it would result in his 
obtaining his share of the produce in paddy, 
and tbe landlord might well say that all 
the water taken from his tank should be 
utilised for such purpose. If the tenant 
ntilised it for less remnnerative crops, such 
as chillies and cotton, as in tbe present 
case, can be be heard to say that he should 
pay leeeP It is a somewhat difficult ques- 
tion, but we find that Sarasari has been 
levied in the past. Sarasari being a curious 
method of levying compensation, which 
would hardly suggest itself to a landlord 
in modern days, it is evident that it must 
be levied according to old existing custom, 
and this would also appear from the 
technical meaning which is attached to the 
word itself. By i»B levy tbe landlord gets 
no more for his water than he would get 
by supplying water to wet lands, and there 
seems to be no ground for depriving him 
of what be can ordinarily expect to get 
for his water. The tenant is not bound 
to take water to dry lands, and conse- 
quently he suffers no hardship by being 
asked to pay tbe full price for water 
taken by him. He has his remedy in his 
own hands, ho can cease to take 

water. The landlord on the other band 
has not a similar remedy, for tbe appli- 
cation of the water to paddy crops or to 
Vanpayier crops lies in tbe tenant’s hands, 
In these oiroumstances it seems to us that 
the levy of Sarasari by the landlord is only 
a reasonable and equitable oompensation 
for water supplied by him, and must be 
allowed. As there is no finding as to 
whether water was taken for tbe suit 
years, appellanl’s Vakil says be will be 
satisfied with a mere declaration. The 
decree will, therefore, be modified ascord- 

ioglj, 

Ab regards tbe eeeses claimed^ Mr. M oore 
allowed all tbe cesses of Varapattn atd 
Varisaipattu lands. Mr. Venkatarmiah 
disallowed tbe ceeses in the cate of Vari- 
saipattu lands an®* as regards Varapattn 
lands disallowed Amanji, Pakkilai and 
Tayermntti. The appellanl’e Vakil stated 
that be does not press Pakkilai and layer* 
motti 
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Yarapatta lands are the ordinary wet 
lands in respeot of which the landlord and 
tenant divide (he aotaal prodnoot while 
Varisaipatta lands are lands paying a fixed 
paddy rent. 

The Special Depaiy Collector disallowed 
Pakkilai, Tayermatti and Amanji and 
allowed the other cesses claimed, on the 
ground that “these cesses have been cos 
tomarily paid by the ryoti and oolleoled 
by the landlords in kind as part of their 
rent.” There can be little doubt that 
the ces.'es have been paid for a long 
series of years by the tenants without objeo- 
tion 

The Karnam (P. W, No. 1) deposes that 
on Varapattu lands Kanganam, Bswaran Koil 
Mahamai, Kulavsttu, Kadiraruppu (oooly), 
Kainam Swatantrar', Kudivaram, Eaipiohai 
are deducted as.oonmon charges and the 
balance divided between ihe landlord aud 
tenant. Out of these oommoo charges some 
go to the landlord and some to the ryot. 
He states that oof; of the Kadiraruppu 3 
measures are (akeo out of every 14 Marak 
kals aud added (o the landlord’s share 
as Amanji. As regards Varisaipattn lauds 
be states that Kanganam, Kulaveto, Tayer* 
matti, Amanji, Eswaran K«jil Mahimai, 
Pakkilai Swatantram, Yamadat, Yaikalkattu 
are the cesses levied. 

The plaintiff appeals against the decision 
of Mr. Yenkataramiah disallowing the cesses 
claimed and the defendauts have filed a 
memorandum of objections against the 
decision of Mr. Moore as regards the cesses 
allowed. 

Id our judgment in Vadamoli Thiruvanatka 
Sfivuya Pandia Thevar Avergalv. dankara Moor 
thi Naidu (8) we have given what in our 
opinion are the tests to be applied and the 
considerations which should weigh with the 
Court in allowing or disallowing cesses which 
have been paid for a long time without 
dispute and to the differeoos between cesses 

which are deducted out of the gross produce 

and those deducted out of the tenant’s 
share. We observed as follows; “in con- 
sidering whether any particular cess claimed 
and which has been paid for a series of 
years is euforoeable or not, the first thing 
to be considered is whether the cess 
claimed has any direct or proximate bear- 


ing on the purpose for which the land is 
let,' If the cess is payable in respect of 
such purpose, it will prim-i facie be one 
which is binding on the parties and the 
onus will be on the tenant to show that 
owing to some special circa mstanoes it la 
not binding on him. When tl.e cesses are 
in their nature unconnected with the object 
for which the laud is let, they can only 
be claimed by the landlord under contract 
between him and the ryot, suppoited by 
consideration or usage for wlnoh a legal 
origin is either proved or pre-urned from 
the nature of the o:s^ and long ooursa of 
payment.” While on the one hand mere 
length of payment will iiol, as pointed 
ont in .:?URaara?;i Iyer Theelhurappa (y), 
give to a cess, which is purely voluntary 
or which is on its face illegal, a binding 
character, payment during along coarse of 
years will be presumptive evidence that 
the payment of a cess had a legal origin, 
if the cess is of such a nature that a 
contract to pay it may be reasonably in* 
ferred. 

As regards cesses deducted out of the 
gross produce before division of the Yaram, 
there is nothing to prevent the parties 
from agreeing that certain expenses, which 
they consider to be beneficial to both of 
them, should be met by them in common, 
and in such cases so long as the levying 
of the cess is not a device by the landlord 
to give himself a purely personal benefit, 
the purpose for which the cess is levied 
is immaterial. It will, of course, be open to 
the tenant to show that the purpose for 
which the cess is levied has failed or that the 
landlord has not been appropriating the cess 
to the purpose for which it is claimed and 
levied. 

So far as cesses in connection with 
temples are oonoerned, they have been held to 
be purely volaatary in Siriprapu Banjana V. 
Mallikdriuni Prasida Njyuia (lOj. Sunali/^'' 
gam Ohettiar v. Ramasami Aiyar (H) and 
Deoinai v. Raghunatka Row (12). Bswaran 
Koil Mahamai will, therefore, bs disallowed. 

As regards Yariaaipatta land, there 
18 obviously no necessity for Kanganam 

(9J 40 [nd. Cas. 159. 

(10) 17 M. 43; 3 M. L. J. 2U7; 0 Ind, Deo. (N. ■.) 39* 

1DI3M.L.J.3/9. 

T (1913) M. W. N. 88«j 13 

ht X, ool, . 
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whish is a oess for saperintendiD? harvest, 
as the landlord gets a 6xed paddy rent 
irrespeetive oftheprodooe and do sapervisioD 
is oeoessary. Tayermntti acd Pakkilai have 
been given up. Eswaran Koil Mabamai 
is for the reasons above given not en* 
foroeable. The Deputy Oolleotor has dis- 
allowed Amanji, and it has not been shown 
that the oess is one that oan be enforoed. 

We do not Fee (uffioient grounds to 
disallow the other oesses. They have been 
paid for several years without objeotion 
and have been found by the Deputy Collector 
to have been paid for a long series of years as 
part of the rent. The deorees of the lower 
Courts as regards oesses will be nlodiBed 
aooordingly. 

Appellants will get oosts in Seoond 
Appeal8No8.1327—l353and 1356—1361, will 
pay oosts in 1956 — 1973, and on the memo- 
randa of objeotions, each party will bear his 
own oosts asalso ioSeoond Appeals Nos. 1351- 
1355. 

These second appeals and the memoranda 
of objeotions having been set down to be 
spoken to this day, the Court delivered tbe 
following 

JDDGMENT. — The statement submitted 
by the parties will be forwarded to the 
Distriot Judge for report as to the oorrect 
amount to be awarded in eaob deoree after 
hearing the parties. Tbe report will be 
submitted within two months from tbe 
date of reoeipt of reoords in bis Court and 
seven days will be allowed for Bling objeotions. 

These seoond appeals and the memoranda 
of objeotions ooming on for bearing after 
the return of tbe report submitted by the 
Distriot Judge, Bamnad at Madura, in 
oomplianoe with the order of this Court, dated 
18tb Deoember 1918, tbe Court delivered the 
following 

JUDGMENT. — We have already held that 
the deoieion in oertain previoue suite oon- 
stitutes re$ between tbe parties, 

but tbe Distriot Judge thinks that the 
question of oesses must be treated on a 
different footing. Tbe right to levy oesses 
eould and should have been raised in tbe 
prior litigation and tbe question most now 
be deemed to be ret jWrcafa In other 
respeota tbe Distriot Judge's report is 
ftooepted, but it must be noted that 
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Vamadai Vaikalkattn is not olaimed for 
Yarapatbu lands and it is admitted that 
Vaai was given up at tbe last bearing. 
No argument was addressed to us as 
regards Ssbing rent, and in this respeot 
we express no opinion but oonSrm the 
6oding3 of the Distriot Judge. Deoree 
will be drawn up in aooordanoe with the 
above. 

M. c. P. 

Order accordingly. 


PATNA HIGH COURT, 

Civil Rrvisiom No. 149 op 1919. 

August 20, 1919. 

Pretent: — Mr, Justice Atkinson 
and Mr. Justice Adami. 

BHAJAN AHIR — Petitionbb 

vfrsu$ 

Musammat GANGESHWAR KUAR— 

Opposite Pasty. 

Bengal Tenancy Act (Vlll D. C. of sa. 40, 69 

(l)lb) — Civil Pncedure Code (ActVof \9iO%),s.^i 
(o', (e) — Juriadiction of Revenue Court to determine 
aharea of produce to which landlord and tenant are 
entitled — Proceeding under s, 40, Bengal Tenancy 
Act Injunction reatraining party from proceeding 
with application, legality of. 

A Revenue Court is competent, under section 69 
(1) (b) of the Bengal Tenancy Act, to decide a 
dispute between a landlord and a tenant as to tho 
proper shares of the produce to which each is 
entitled, [p. 38, col. 2.] 

A Civil Court has no jurisdiction to issae an 
iniuDctiou to a party to a proceeding under section 
40 of the Bengal Tenancy Act restraining him from 
further prooeediog with an application made by him 
under that section to a Revenue Court, [p. 36, ool. 2.] 

Appeal from a deoision of tbe Muuaif, 
Arrafa. 

Mr. Parmeahtear Dyal, for the Petitioner- 

Mr. iToZ Oobind >'raaad Singh (with him 
Mr. PumendaNarain Sinho), for the Opposite 
Party. 

JUDGMENT. 

Adami, J. — Tbe petitiooer moves this Court 
to set aside au order passed by tbe third 
Mousif at Arrab, in Title Suit No. 33 of 
1 19, restraining the petitioner from further 
prooeediog with an applioation made by 
him under seotinn 40 of tbe Bengal Teninoy 
Aot before the Deputy Oolleotor at Arrab. 
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The petitioDer is ao ooonpanoy raij/at and 
holds land on a hhaoU rent under the opposite 
party, his landlord. It appears that on the 
16th November 1916 be applied to the Snb- 
Divisional OfBoer for the appraisement rf the 
produce of that laod under leetion 69 of the 
Bengal Tenanoy Act, claiming that be should 
receive 60 per cent, of the produce while his 
landlord’s share was 40 per cent, thereof. 
The landlord, opposite party, objected that 
she was eniitled to get 50 percent of the 
entire produce lees 5 seers in each mannd. 
The Sub Divisional Officer held that a 
Revenue Court in proceedings under eeotion 
69 was not competent to decide what were 
the reepeotive shares of the parties, and that 
the question could only be determined by a 

On the 23rd December 1918 he ordered 
appraisement to be made on the share basis 
alleged by the petitioner, since the Amin 
reported it to be correct On the 27th 
Fobruary 1919, the petitioner and other 
tenants made an applioaiion, under section 40 
of the Bengal Tenancy Act to the Deputy 
Collector, for the commutation of the produce 
rent payable by them into a cash rent. Then 
on the 4th April 1919 ibe landlord, opposite 
party, on the strength of the decision of tte 
Snb'Divisional Officer in the proceedings 
under section 69 of the Bengal Tenancy Act, 
inetituted a suit in the Court of the Munsif 
for a declaration that he was entitled to 
receive a rent in kind from the petitioner at 
the rate of 50 per cent, of the produce, leas 5 
seers per maund, and for the recovery of 
arrears due. On the ssme date the opposite 
party prayed for the is^ue of an injaDotion 
staying the proceedings under section 40 in 
the Revenue Court on the ground that the 
question in issue there would be the same as 
that to be decided by the Civil Court. 

The Munsif rightly refused to issue an 
order on the Revenue Court to stay the 
proceedings under section 40, but be did ' 
issue an order against the petitioner, restrain, 
ing him from proceeding with the section 40, 
Bengal Tenanoy Act, case until the disposal 
of the civil suit and sent a copy of the order 
to the Revenue Court. He held that such 
an order was justified under olaa«es (e) and 
(e) of section 94 of the Civil Procedure Code 
in the ends of justice, in that the Revenue 
Officer might again consider that he was 
ino?Qopetenc to dceide the question of shares 


and might be guided by the decision in the 
case under section 69 to the detriment of the 
opposite party, plaintiff in the suit. 

It is clear to us that, in the first place, 
the Revenue Court in the proceedings under 
section 69 was wrong in holding that the 
dispute as to the proper shares of the produce 
could not be decided in that Court, and in 
the second place, that the acted 

improperly in the oironmstanoes o( this case 
in ordering the petitioner to refrain from 
prosecuting hie application under section 40, 

Section 69 (1) (M allots the Collector, if 
there is a dispute as to the division of the 
produce, to appoint an officer to divide it. A 
dispute as to the division of the produce 
apparently includes a dispute as to the shares 
into which it is to be divided. It would 
seem that the Sub Divisional Officer in the 
proceedings under section 69 and the Munsif 
as also the learned Vakil for the opposite 
party have relied on the decisions in the oases 
of Iftr Tapurah Hossein v. Qopi Narayan 
(1) and yukheda Singh v. Ripu Mardan 
Singh (2) in support of the contention that 
a Revenue Court cannot decide a dispute as 
to the shares in the produce, but neither of 
those rulings is in any way applicable. They 
merely determine that in proceedings 
under section 69 a Revenue Court has not 
jurisdiction to decide a bona ^de dispute as 
to the character of the bolding or as to the 
nature of the rent No such dispute existed 
in this case. 

If the Snb Divisional Officer was not 
prepared to decide the issue as to the proper 
shares, he should have referred the dispute 
to the Civil Court under section 70 (5), but 
he was competent to decide it under section 
69 (1) (6). 

To come next to the order of injunction 
complained of in this application. Tt is clear 
to me that it was made in an improper 
exercise of the Court’s discretion. The 
petitioner bad under the law a right to apply 
for a commutation of the rent in kind into a 
cash rent, the relief sought for had nothing 
to do with the relief sought for by the opposite 
party in her suit, the commutation case was 
filed before the suit and in no sense was it a 
fraudulent or mala fide exercise of the peti* 
tioner’s statutory .rights ; and the fact that 
the Munsif sent to the Revenue Court ft 

(1) 7C. L. J. 251. 

(2) 4 0 T. y, 
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copy of hia order restrainiD? the petitioner 
from proEeontios hia applioatioo was virtoally 
an intimation to tbe Revenue Court that an 
injunction had iaaaed against farther pro- 
eeedinga. It ia true that tbe letter addressed 
to the Deputy Collector was called a letter of 
request and the Deputy Collector was asked to 
adjourn the commutation application, but it 
virtually amounted to an injunction and the 
effect of tbe actual order issued against the 
petitioner was to forbid him further to take 
part in commutation oases, and tbe natural 
reeult of compliance with the order would 
have been tbe dismissal of his application for 

default of prosecution. 

We find that the order restraining the 
petitioner from proceeding in the matter cf 
hie application under section 40 of the Bengal 
Tenancy Act was improper and we must, 
therefore, set it aside with costs in favour of 
tbe petitioner measured at three gold mohurs. 

AiKiMkOB, J. — I agree. 

Order set aside. 


CALCUTTA HIGH COURT. 

Appeal fhom Appsllate Dackek No. 23b7 

OP 1909. 

July 5, 1911. 

Justice Bir Aiutosb Mookerjee, 
KT.,and Mr. Justice Carndoff. 

RAM PRASAD NAR& YAN— Plaiutiff 

— >ApPBLL4fcT 
versus 

DAUD DUEZl— Difenoamt— 
Resfomdebt. 

Oivtt Procedure Code (Act V of 190S), 0. XLVII, 
r. Review— Bengal TtnaTicy Act (Till B. C. of 
1686^, e. 104 eub-e. (S'), order under, whether renew- 
able on ground of error. 

Prooeedingi before the Hevenne Aathoritiea coder 
tob-eeotion ta) of •eotion 104 of the Bengal Tenancy 
Act, 1898, as it stood before its amendment, were in 
the nature of a suit and an order made therein was 
in the natcre of a decree. Conseqaently, such order is 
renewable on the ground of error by the Settlement 
Authorities, [p. 4v», ool. 2.] 


Babu Sailendra Nath Palit, for the Re- 
spondent. 

JUDGMENT.— This is an appeal on 
behalf of tbe plaintiff in a suit for renl. 
The plaintiff claimed to realise rent at 
the annual rate of Bs 26-8-9. The defend- 
ant resisted the claim on tbe ground 
that rent was payable by him only at 
the rate of Rs 22 13 3. Each side pro- 
duced a settlement Khatian in support of 
his claim which bore the same date, name- 
ly, the 9th June 1897. The Court was, 
therefore, called upon to inquire under what 
circumstances the two Kbatians, apparent- 
ly contradictory, had been made. It trans- 
pired that under sub section (2) of section 
104, as it stood before its amendment in 
189^ tbe Record of Rights was finally 
published on the 9th January 1897, 
aod that so far as the present 
tenant was concerned, the rent was stated 
to have been settled at Rs. 22-13 3. Im- 
mediately after the final publication, an 
application appears to have been made on 
behalf of the landlord to the Assistant 
Settlement Officer to correct the entry. 
The Assietant Settlement Officer suggested 
a reference to the Settlement Officer and 
consequently on tbe 23rd July 1897 an 
application was made fcr alteration of tbe 
record <o tbe latter officer. The Settle- 
ment Officer called for a report, as a result 
of which tbe record was amended, so that 
the rent payable by tbe defendant was 
entered as lU. 26 . 0 inetead of Ra 22 13-3. 
The proceedings before the Revenue Au- 
thorities further make it clear that tbe 
tenant appeared end agreed to thie altera- 
tion The plaintiff now seeks to recover 
rent at the altered rate. The defendant 
eontends that tbe alteration in tbe Record 
of Bights was ultra vires because the Set- 
tlement Authorities had no jurisdiction to 
revise the order previously made. The 
Court of first instance gave effect to the 
ooDtention of the landlord and made a 
decree in this favonr. Upon appeal the 
Subordinate Judge has reversed that deei- 


Appeal against the decree of the Subordi- 
nate Judge, Mocufferpur, dated tbe lltb 
June 1909, modifying that of tbe Muneif, 
Motihari, dated tbe 22Dd February 1909. 
Babna TTmakali Muktrjee and Kumar 

for tbe Appellanl. 


On behalf of tbe landlord, rppellant, it 
has been argued 'that tbe Beveone Authori- 
ties had inherent jariediotion to recall tbe 
erroneous order previously made and to 
modify tbe entry in the Record of Eights 
as published. On behslf of the reeponden^, 
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this contention has been soa^ht to be 
negatived by a reference to the case of 
Shambhn Chandra v. Purna Chandra (/). It 
has farther been argaed that the deoidions 
of this Oonrt in the oases of Brahmanunda 
Makapatra v. Arjun haut (2) and Durga 
Churn Late v. Haleen Mandal (3) indicate that 
the decision of the Settlement Officer ivas 
in the nature of a decree and oonseqoeDtly 
ooall be revised only by way of appeal. 

In oar opinion the contention of the 
appellant ie well fonnded and most 
prtvail. The two oases upon nbioh re- 
liance is placed by the respondent, i amely, 
Brahmanunia Mahapalra y. Arjun Baut ‘2) 
and Durga Churn Law v. Dateen Vandal (3), 
show oonolnsively that a decision nnder 
sab-eeotion (2) of section 104 operates as 
a decree. It follows conseqaently that the 
Settlement Anthorities have jarisdiotioM to 
review the decree on the ground that it 
is erroneous. This view is supported by 
tl.d decision of (bis Court in the case of 
Achha Mian Ohotodhry v. Durga Churn. Law 
(4). It becomes unnecessary, therjgfore, to 
consider the wider question whether every 
Court has inherent power to review r.n 
erroneous decision. It may be pointed, 
however, that this view does receive sup- 
port from (he observations of tj.eir Lord- 
ships of the Judicial Committee io opud 
Tuiuzzool Bossein Ekan y, Bughoonath 
Pershad (5) as also from the decision 
of this Court in Baradhun Mookfrjee y. 
Ohunder Mohun Roy (»)X We are not un- 
mindful, however, that the contrary view has 
sometimes been maiotained; Baba)iy. Babuji 
(7) and Bamsing y. habu Kiaansing (H), 
The decision of tbe Court of appeal in Drrw 
V. hewia or (9) may also possibly sup- 

port the view that it is competent to a 
Court to review its decision only where there 
is statutory authority in that behalf. As we 


(1) 1 c°l! j%'a- ^ 

is; 29 C. 262} b C. W. N. 238. 

^^(4J26C.li6,2C.VV. N. 137; 13 Ind. Dec. (.v. s. 

(5) 14 M. I. A. 40 at p. 48: 7 L B R. iSR •> o *i 

p. 0. ^ 

[8) 19 B, 1 16 (r. B.)} 10 lid. Deo. (N s ) 78 
(9; (1891) 1 Q. B. 460: 60 L. .7 O B 2rti t r ^ 
7C0j 39 W. R. 8|0j 65 J. P. 373. ^ - ^ 


have stated, however, it is not necessary 
for ns to found our decision on that 
ground. We bold here that the proceeding 
before tbe Bsvenne Authorities was in the 
nature of a suit, that tbe order made by 
tbe Settlsment Officer was in tbe nature 
of a decree and thit the decree was 
consequently reviewable on the ground of 
error by the Settlement Authorities. In 
this view, it becomes unnecessary for us 
to consider in dstail whether oven, if we 
had bssn obliged to h .Id thi^ the Settle- 
ment Authorities had inn-^dicrion to 
review their order, it w ul i Ivive been 
open to the tenant, who had consented to 
the order, to challenge it on the ground 
that it was ultra rires. Hut wo may observe 
that the observations of thfir Lordships 
of the Jadioial Committee in Ledgard y. 
Bull (101 might possibly present an 
insuperable bir in tbe way of the re- 
spondent. In that case their Lordships 
held that when the Judge baa no inherent 
jurisdiction over the subject matter of a 
suit, the parties cannot, by tbeir mutual 
consent, convert it into a proper judicial 
pro^oese, although they may oonstitute tbe 
Judge their arbiter and be bound by his 
decision on the merits when those are 
aubmitted to him. In the case before ns 
it has been found that the alteration in 
the record was made by tbe Settlement 
Anthorities upon the joint application of 
the landlord and tbe tenant, and it is 
olearly not open to tbe tenant to turn 
round and contend that the order was 

made without jurisdiction and is not bind- 
ing upon him. 

The result, therefore, is that tbe decree 
made by the Court of appeal below must 
be set aside and that of the Court of Erst 
instance restored with costs throughout. 

Appeal allowed. 


Ini'n A. 134} 9 A 191} 4 Bar. 
Ind. Deo. (n.b) 561 (P.O.). 


P. 0, J. 741} 6 
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PATNA HIGH COURT. 

CiviL ReviS'On No. 216 op 1919. 
Aagni^t 21, 1919. 

Pretent : — Mr Jnstioe Jawala Pra'^ad and 
Mr. Jostioe Foster. 

Mwammat G0LA6 KUER anl another — 

Petitioners 

versut 

Musammat BIBI SAIRA and another— 
Opposite P*r»7. 

Civil Procedure Code (Act V of 1908^, s. 115, 0 IX, 
>r. 2, 8 — Plaintiff, failure of, to pay process-fee — 
Defendant, application by, for time (o file mrillen 
statement, whether amounts to appcarnuce — Sui', 
dismissal of, for default— Conditions of order, non- 
compliance with — Revision - High ( ourt, power of 
interference of. 

Whero a plaiotiff hns made default in paying the 
fee for aerFice of aauminonson tbc defendant, hut 
notwithstanding this defendant applies to tlic 
Court for time to &1e written statements, tbc filing 
of such application amounts to an appearance by the 
defendant under rule 8 of Order IX of the Civil 
Procedure Code, and the Court would not bo justified 
in dismissing tbe suit under rule 2 of that Order. 

As rules 2 and 8 of Order IX of the Code 
require certain conditions to be satisfied in order to 
vest jurisdiction in a Court to pass an order there- 
under, an order made by a Court, where these con- 
ditioiiR are not fnifillcd, is open to revision by the 
High Court under section 116 of the Civil Procedure 
Code. 

Oivil revision from a deoision of the 
Sabordinste Jadge, Mrzsfferpore. 

Mr. Rnjtndra Prasod for Mr. Rat Ouru 
Saritn Prasad, for the Petitionera, 

Mr. Fakhuruddin for Mr. Tahir, for the 
Opposite Pnrt^. 

JUDGMENT. — This appHoatinn is direct- 
ed against the order of the Sahordinafe 
Jadge, dated the 9th May 1919, sp being 
without jorisdiotion. The order porports 
to distDiBB Sait No. >Sl of 1H19 under 
Order IX, rule 2, of the Oivil Prooedare 
Code, on aoooant of the failnre of the plaint- 
iff to pay talbana for eervioe of sommons 
on the defendants and to 61e copies of the 
plaint. The applicant contends that they, 
being defendants, bad already entered 
appearance on tbe said date and tbe proviso 
to the said role 2 bars the passing 
of tbe order under rnie 2 and that th*e 
only order that tbe Court annld pase was 
one onder rule 8 of Order IX. The- plaint 
wae registered on (he 12th March 1919 
fixing the 9th May for settlement of issues. 
Od 9kb &(ay, aUhougbi tbe talbana was not 


paid for service of snromons upon the defend- 
ants, and although no summon.s was issued, 
yet two of the defendants, the petitioners 
in thie case, filed an application asking for 
time to file written statement*'. Tbe plaintiff 
did not at all appear rr take any steps to 
proeeonte (be suit. 

It IS contended on behalf of the oppoeite 
party (hat the mere filing of the application 
for time does not amount to an appearanoe 
by the defendant under rule 8. This orn 
tentioij cannot find favour with up, irasmnoh 
as the appearance for tbe defendant is 
snffiTient whether it be by tbe (Ring of 
writ'en statemente or by a retition to take 
time (o file written statements. The Court 
ooold, therefore, pass an order only nnder 
rulf* 8 and had no jurisdiction to pass 
an order or-der rule 2 as agaiost the appli- 
cant?. No dcubt tbe defendant No. X, lie 
husband of tbe plaintiff, did not enter any 
appeal aroe on tbe 9th of May and it was 
open to the Cnnrt to make an order under 
role 2 if any relief was claimed against 
that defendant. 

it is next contended that this Court 
cannot interfere with tbe aforesaid order, 
hows* ever illegal or irregular, under section 
I 5 of the Civil Prooedare Code, as no 
question of jorisdiotion is involved. Both 
rales 2 and 8 require certain conditions 
to be satisfied in order to vest jnrisdiotion 
in a Conrt to pass an order nnder (hose 
roles and if those conditions are not fnlfilled, 
the Court has no jurisdiction to make en order 
under rule 2 or rule 8, as tbe oa^e may be. 

The first condition in order to give jnris- 
diction to make an order nnder rnle 2 is that 
ooDtained in the proviso that tbe defendant 
should never have appeared at all. Thus if the 
defendant does appear in spite cf non- 
service of summoDB, the Court’s jurisdiction 
to pass so order under rnle 2 ceases. If, 
on tbe other band, tbe defendant does appear 
and I be Court does not make an order 
under rule 8, the Court then refuses to 
ezercire the jorisdiotion vested in it by 
Oi'der IX, rule 8 It was held in some of tbe 
oases cited in Mollab'e Civil Prooedare Code 
that to paps a decree ex parte against a 
defendant, treating the delivery of enmmons 
by post to a person who was not shown 
to have been a defendant as a good 
service, is a material irregularity which 
affects the exercise of the juriediction of 
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the Court and as snob is fit to be revised 
under peotion 115 of the Civil Procedure 
Code. Tbe oontention cf the opposite party 
is, therefore, overruled and the order of the 
9th of May of the Court below is eet aside, 
and tbe suit will be diemisaed as againat 
tbe defendants Nos, I and 2 under Order IX, 

rule 8. , , 

The order of this Court dated the ofcb 

Angoet 1919 staying Tirle Suit No. 7y of 

I9i9 in tbe Court of the Subordinate Judge, 

first Court, Patna, ie hereby withdrawn. 

Appltcatton accepfed. 


CALCUTTA HIGH COURT. 

Appbal laoM ApPtniiiTB Daokii No 869 

OF 1918. 

May 12. 19 9. 

Present: Justice Sir Asntosh Chaudbaii, Kt.| 

and Mr. Justice Cuming. 

BHOLA NATH CHOWDHURl and oiueRS 
—Pl#iniiff8— Appellants 




HARIMANI DASl k'iD N.TaBR— 
DEFKND*»Td— RbSPO.'IDE'wT 
Execution oj decree^hindu law — Widow, estate of, 
sold in execution of decree Purchaser, estate taken by 
^Claim to absolute estate - Burden of proof— Sale of 
willow’s estate andrevereioner’sinterest jointly, effect of. 


Where an auction-purcbaser of tlie right, title 
aod interest of a Hindu widow sets up an absolute 
estate, it is for him to prove that pomething more 
than is evidenced by the sale certificate passed to 
him, and, in tbe absence of otlier materials, it is 
not for a reversioner in a suit brought by him for 
possession to prove that an absolute estate had not 
pasted, [p. 4^, col 2; p. 43, col. 1.] 

Where a reversioner joins a widow in a conveyance 
by which the widow Sflls her widow s estate and the 
reversioner his reversionary interest in favour of 
a reversionary daughter, the sale is good and opera- 
tive and cannot be assailed. [ p. 4t, col. 1 ] 

Appeal agaiost tbe decree of the District 
Judge, Bnrdwao, dated tbe 2Ut February 
1918, affirmiqg that of the Ist Muueif, 
Burdwan, dated tbe Ist September 1916. 

Babns Dwarfta Nath Ohuc erbuttv and Hira 
Lai Sanyal, for tbe Appellants. 

Babue Mahendra Nath Roy and Peary 
Mohan Qhatterjee, for the Respondents. 

JUDGMENT, — This ia a suit by rever- 
eionere. It relates to two sets of propertie .3 
which originally belonged to one Srisbnahari 
Roy. He died leaving u widow named 


Jadumoni. The plaintiffs are the repreeen* 
tatives of the reversioners. Jadnmoni died 
in 1319 B. S. Schedule (kha) related to five 
plots of land. Tbe plaintiffs’ claim as 
regards plots Nos. 3 and 4 was given up 
by them and plots Nos. 1, 2 and 5 are to be 
dealt with. 

These plots Nos. 1, 2 and 5 were sold at Coart 
sale. It appears from the written statement 
that plots Nos. 1 and 2 were purchased by 
Bameewar in tbe name of his broiher in law 
Nityananda and plot No. 5 was purchased by 
tbe Burdwan Raj at an ouctiou sale on tbe 
2l8t Sawafcl264. The Maharaja sold that 
plot to Hameswar on the I8th Ghait 1282. 
Rameswar made a gift nf it to his daughter 
defendant No. 1 on lObh Kattick 1284 and 
she is in prejent possession thereof. Both 
tbe Coorta below have treated the plaintiffs’ 
claim in respect of the§e plots as barred 
by limitation. They held that the present 
law of limitation is not applicable, bat 
the sale having taken place before 1871, the 
plaintiffs are barred as 12 years had elapsed 
from tbe date of sale. 

The appellants contend that tbeir cause 
of action was not npon the sale, but upon 
tbe death of the widow and they refer 
to Exhibit D, wh'oh relates to plot No. 5 as 
showing that what was sold was tbe right, 
title and interest of the judgment-debtor, 
namely of Jadnmooi. Tbe learned District 
Judge bas held that there is nothing 
to show that it was tbe widow’s 
estate that was sold, and inasmnob as tbe 
sale took place 60 years ago, tbe plaintiffs 
are barred. The only doonment of title 
which bas been produced is Exhibit T), 
which ^howa that the widow’s right, title 
and interest »cly was told and rothieg 
more No doubt it was held in Jugol Kiehore 
V. Joiendro Mohun Tagore (ll that it was 
necessary to look into the decree and the 
nature of the snit to ascertain what was 
really sold in execution of the decree. 
These doonmeute are not forlbooming now, 
Bat it is clearly upon tbe person asserting 
an absolnte estate having purchased tbe 
right, title and interest of a Hindu widow 
as* ebown by tbe sale certificate to show that 
something more bas passed to him. 

In tbe absence of other materials, there- 
fore, we do uot think that the learned Jodge 

<1)10 0.9-5 U[ A.. 5-S: S [ri I Juf t>> * Sar, 
P. J. iiJ. 5 o-ic. (n. 8.) 667 (P. 0,),^ 
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was right in throwing upon the plaintiffs 
the Borden of proving that an absolute 
estate had not passed. It was laid down as 
early as the case of NoWn Chunder Chucker. 
huHy V. Usur Ohunder OKuckerbutty (2) that 
only when the estate of the hnsbaod was 
sold or where poesession wae taken from 
the widow adversely that a suit not in* 

stitated within 12 years would be oonsidered 
as barred even as against tHe reversioners. 
Bnt this partieolar ovse i-s exaeptel. Wd 
have also referred to the sale proolamatiun 
Exhibit P2, whieh oontaine nothing more 
than the name of the Maharaja as dearee- 
holder and the name Jadnmoni as the jadg* 
ment debtor. 

We think, therefore, that the plaintiffe 
were in time in institating the salt eo far as 
plot No. 5 is oonoerned. It is admitted that 
the same sale upon the eame dearee governs 
the other two plots, namely, Nos. 1 and 
2, although no doaaments are fortbooming 
which relate to them. The faot of the 
pnrohase at that tims from the Hindu widow 
who held the estate as snoh, shows that 
nothing more than a widow’s estate passed. 

We are asked, having regard to the way 
in whiob the learned Jodge treated this 
matter in the Appellate Coart, to remand 
this case for forther evidenoe. There is no 
indioation whatever that any farther evidence 
ie or can be forthcoming. The whole of 
the case of defendant No. 1 is set oat in 
paragraph 15 of her written statement. We 
do not think that this is a 6t case for remand 
on this point. 

The appeal, therefore, so far as plots Nos. 1, 
2 and 5 of Schedole {khai are oonoerned is 
allowed. 

After the sale of these properties what 
remained to the widow were the properties 
mentioned in Schedule (ka). Sbeparpirted 
to deal wich them in 1891. Ic was an 
alienation in which the then reversioner 
Bameswar joined, the . alienation being in 
favonr of Rameswar’s daughter. It parports 
to bs a conveyance by which the widow 
was selling her widow's estate and the 
reversioner hie revereionary interest, that U 
to say, both of them joined in the convey- 
anoe in favonr of the reversioner’s daughter. 
It has been held in iJoh6kitl*oT€ Sarwia v. Hart 
Nath Sartna (3) that such a sale is good 

(8) 9 W. B. 600; B. L. B. Sop. Vol. 1C03 (F. B.). 

(R) 10 Q. U02| 6 Ind- Dec- (R. ■.) 737. 


and operative. This case has been dealt 
with in Debt Frosad Ohowdhry v. Qolap 
Bhagat (4). Sir Lawrence Jenkins, C. J., 
held that the decision of that case was not 
assailable and the validity cf the sale de- 
pended apon the whole of the estate having 
been alienated with the consent of the 
reversioner. The learned District Judge 
has found that Jadumoni parted with all 
her properties by that doooment and that 
the next reversioner joined with her at 
that time. We think be was quite right 
in applying the principle laid down in the 
case of Debt Frosad Choiodhry v. Qolap Bhogat 
(4), and we uphold bis decision so far as 
the properties in Schedole (Aj) are concern- 
ed. 

Each party will bear his own costs through- 
out. 

Appeal alloieed in part. 

( 4 ) J9 Ind. Cas. 273; 17 0. W. N. 70t; 17 0. L. J. 
499; 40 C. 721. 


PATNA HIGH COURT. 

Appeal prom appaIi-aTbi Dbcses No. 1034 

OP 1918 

August 7, 1919. 

Freunt: — Mr. Justice Coutts and 
Mr. Jostioe Das. 

LOKORAM, Minor, thkodou Grahdmothcr 
MANl KUARl— A ppbllart 
versut 

BIDTA RAM MAHTO ahu anotuar— 

RkS.'ONDBMTS. 

Ei,idence Act I of 1S72), s. ll6-Undlord and 
tenant- Estoppel, extent oj— Tenant, whether can 
question status of landlord. 

Under Bection 116 of the Eridenoe Act a tenant 
is pr-^cluded from denying the title of his landlord, 
but it is open to him to question the status of his 
landlord, [p. 44, col. 2.] , - i 

Appeal from a decision of toe Jadioial 
Commissioner, Ohota Nagpur. 

Mr. tiushil idadhab Mulltck, for the Appel- 
lants, 

Mr. Atul Krishna Bop, for the Respond- 
ente. 

JUDGMENT. 

CooTTS, J.-oTbie wae a eait for a declara- 
tion that certain lands, which were specified 
in Bcbedules ka and kha of the plaint, were 
the plaintiS’s raxyati lands and that they 
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were held by the defendant No. 1 as an 
nnder-ratVat. The plaintiff's case was that 
the Maharaja of Cbota Nagpur gave bis 
grandfather Churan Ram a ticca of Moozab 
Jamira in which the lands given in sohedoles 
ka and kha are situated and that he also gave 
the plaintiff’s father Ma Jho Ram the lands 
Bpeoified in these schedules as his raivatibold- 
ing and that Madho settled these lands with 
the defendant No. 1 as an under raivat. The 
defendants, on the other band, contend that no 
raivati interest was created in Madho Ram 
and that the fettlemer.t with them was a 
raiuati fetllement from the tenure holdtr. 
The Court of first instance has found that 
there was no raipati interest created and that 

the status of the plaintiff is that of a tenure- 

holder and that the defendants are ratpaU 
Theeuit was accordingly dismissed and this 
decision has been upheld on appeal by the 
Judicial Commissioner. The plaintiff has 
DOW appealed to thia Oou.t. 

The first point which is urged before as is 
that the learned Judicial Commissioner has 
approached the case from a wrong point of 
view, inasmuch as he has statid that the 
plaintiff asserts that previously the lands 
bad been held by Chinn Ka i as a raipatt 
bcldiug, whereas in fact the pliiotiff's case 
was not that the lands had been held by 
Churan Rvm as bis raipjti holding, bat that 
they had baen held by Madho Ram. There 
is no doubt that the plaintiff’s case originally 
was, that the land was held by Madho Ham as 
a ruipati holding and that the Court of first 
instance found that this was not ^o, tut 
apparently the oaee whioh wa** placed before 
the learnird Judicial Commissioner Wis tliat it 
waa <.)borau Ram who be 1 i these lands as a 
raipati holding, in any o^^se, however, there 
is a distinct finding of fact by both the Courts 
that there was no rai{/aU’ bolding at all and 
that the whole interest that the plaintiff or 
his predecessor had was that of a tenure- 
holder. It is, however, urged that even if this 
be BO, the defendants are estopped from deny- 
log the plaintiff’s raipaii interest inasmuch 
as they ozeouted kabulipats in the year 1895, 
1900 and 1906, in whioht be lands in suit are 
described as the raipati lands of plaintiff. 
The section of the Evidence Act which refers 
to estoppel of a re:ient is seovion lid, which 
runs as follows: — 

* No tenant of immoveable property, or 
person olaimipg through such tenant, shall, 


during the continuance of the tenancy, be 
permitted to deny that the landlord of such 
tenant bad, at the beginning of such tenancy, 
A title io such immoveable property; and do 
persoD who came upon any immoveable 
property by the license of the person in 
possession thereof shall be permitted to 
deny that snob person bad a title to each 
possession at the time when such license was 
given.” 

Now the defendants have never denied the 
plaintiff’s title, but it has been strenuously 
urged by Mr. Susbil Madhah Mulliok on 
behalf of the appellant that not only does the 
section include denial of (illo but denial of 
status. He admits, however, that be can 
find no authority in support of his contention 
and, io my opinion, it is untenable. All that 
the section refers to is the title of the land- 
lord and not hie status, nnd it is impossible 
in my opinion to read more into the section. 
If then there is no estoppel, the whole case is 
concluded by the finding of fact which has 
been arrived at by both the Courts below, 
that teither the plaintiff nor his predecessor 
had any raipati interest. Under there 
oircumstanoes 1 would dismiss this appeal 
with costs. 

Das, J. - I agree. 

Appeal drsmisied. 


MADRAS HIGH COURT. 

Civ.L Rtviiiow PfeTiTio.N No. 835 if 1917. 

Oolr her 1 1 , 1918. 
frerent:— Mr. Justice Oldfield. 
VALLIAMMAI NADATHI — Piaihiifp — 

Petitiokek 

versus 

ASEBRVADA NADAR— Dkpbnoast — 

Riepondent. 

Civil Procedure Code ('Act V of 1908J, 0. XLVIl, 
rr 1, 7— Provincial Small Cause Courts Act (IXof 
«. 26— Pen'eu*, grant of— Sufficient cause-- 
tresh evidence, discoi enj of, effect of— Appeal or revision, 
tnurference in — Revision in small cause matters — 
Dtscreium of Cowt^ exercise of» 

Where a review is granted for sufSoient cause, the 
control to ho e.xercised by aa Appellate or Revisional 

Court need not be strict and when the Court has 
applied its mind to the oiroumstances, such control 
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may be exercised with reference to every pre- 
sumption in favour of its having done so correctly, 
[p 45, ool 2.] 

The simple fact that fresh evidence will alter or 
is expected to alter a decision already arrived at is 
ordinarily not a sufficient cause for granting a 
review, [p 46, col. 1.] 

Although Order XLVtf, rule 7, Civil Procedure 
Code, is not applicable to Small Cause Courts, its 
provisions do not limit the discretion which the 
High Court possesses under section 25 of the 
Provincial Small Hause Courts Act and should not 
be used except for substantial reasons Cp- col. 2; 
p. 46, col i ] 

Medaru Brahmayya v. Vedttla Tellamma, 36 Ind. 
Cas. 43?! 31 M. L J,609; (1916) 2 M. W. N. 278; 4 L. 
W. 408 and Bhagela Kiter v. Aidul Rahman, 40 Ind. 
Cas. 79, explained and distinguished. 

PetitioD Dnder BeotioD 25 oF Aot IX of 
18h7, praying the High Goarfc to revise the 
order and revised deoree of the Coort of 
the Sobordioate Judge, Ta io'‘'rin, in 
MisoelltDeone Petition No 69 of I9l7 and 
Soiall Gaiiee Sait No. 96l of 1916. 

FaCTcJ appear from the jadgTeot. 

Mr. Af. D. Dejad'jss, for the retitioner — 
Tliere were no good grooeds for graotiog 
the review. The lower Coart Rods by 
implioation that the defendant was not 
diligent in Eeoaring new evidence and his 
ooste ba^e not been alHwt d. The (aot that 
the origiual deoiaion was in fact altered by 
the new evidence will not joatify the grant ing 
of the reyiew. 

The order oan be revised by the High 
Coart, ae it is evident that the Goart did not 
apply ite mind to the facts stated in the 
defendant's affidavit 

Mr. T. V. Venkalrcma Ayyar, for the Re- 
spondent - It )B ni t neoeEsary that the Coart 
ahoald have acted on the otroamstacoes 
disoloeed in the defendant’s affidavit. It 
must be presumed that it bad independent 
reasons for granting the review, irooh a 
presomptioD ie obligatory. See iieduru 
Brahmayya v. Vedulu Yellamma (1). 

The lower Coart has stated that the 
grenting of the review did in fact alter its 
deoieioD. That ie ‘eaffioient oaee.' See 
Bhagela Kuer v. Abdul Rahman (2). 

JUDGMENT, — The facts in this case 
were of an ordinary character. Defendant's 
defence wee not eatabliefaed, beoanse bis 
evidenee on eertain points was deficient. 
Oo this acenant the lower Coart at the first 
trial foaoJ against him. He afterwards 

(I) 86 Ind. Cat. 487| 81 H. L. J. 609| 0916) 2 H. 
W. H. 278( 4 L. W. 405. 

(8) 40 Imd. One. 70. 


applied for a review on the ground oF dio- 
oovery of fresh doauaientary evidence. The 
present, patition ii against the order granting 
it and the deoiaion passed on th.at evidence 
in his favour. 

The only g.*oand on which the review was 
asked for, was that the fresh evidence ooald 
not be di.soaveted earlier in tpite of the o^e 
of du3 diligence. The lower Ooart did not 
fial directly whether this was .so. Bat, as in 
dealing with osts it sa'd that defendant 
had not osed due dd'g-jn"e, it prestifnably 
intended to find against bii:; and, as be 
adduced nothing on the point except a 
general assertion in hisaffilavit, there ie no 
reason for rejEOling this finding. It has 
mentioned no other reieon for allowing the 
review. 

I am aeksd, however, with reference to 
Meiuru Brahmayya v. Peiulu Yellumma ( I ), 
to ae.saooe that the l^wer Court bid soffisieot 
reason indeprudenlly of anything on which 
defendant relied before il; and it ie argued 
that, as saob aeeamptinn ie obligatory with 
reference to the authoiiiy cited, there oan bs 
DO queslioo of rt^vision in connection with 
this cr aoy other 04«e, in wb oh the review 
lias not been granted in oonsiquenoe of a 
dteoovery of fiesh evidence or oontraveDtion 
of rule 2. It may be conceded that with 
leierence to a review granted for soffirient 
cause, the control to be exercised by an 
Appellate or Revisional Court need not be 
strict and, when the lower Court has evi- 
dently applied it.<) mir.d to tbe oiroumtthQoer, 
may be exercised with reference to every 
presumption in favour of its having done 
so correctly. But I do not think that tbe 
learned Judges meant more in tbe oaEe cited 
for, if their decision is to juetify defendant’s 
oontentioD here, it must mean that any Court 
is at liberty arbitrarily to bold a new trial 
of a case, which it has deeded, or that its 
aoiiuD cannot be sorntinized by lupeiior 
antbority, whether it has or has not con- 
sidered whether snob saffioieot cause is 
available^ since it is a pie^omption cf law 
that it bas done so. 1 cannot think that tbe 
learned Jadgee contemplated any such 
result. It may be observed that in any 
cate their decision was given on Order 
^LVII, rale 7, Civil Procedure Code, which 
ie not eppliosble to Small Cause (Jonrts 
and, though 1 should be inclined to follow 
' the principlee of that rale generally in deal. 
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\Dg with Small Cause Court revisiop work. 

I do not thiok that they oan be reli^ on as 
limiting the disaretion, whiah the High Court 
poaeeeaes under section 25, Act IX of loc/. 
and which should not. io my opinion, be used 
except for substantial reason. " 

is urged that the lo*er Court did in fact 
allege sufiBaient cause, when it 
that its decision was altered by the evidence 

newly admitted; and Bhagela Kuer v. Abdul 

Ztan (2) is belied on, . I am no prepared 
to dissent from that decision. 
eiple involved must, in my opinion, be applied 
with reference to the circa mstaooee of the 
ease the gravUy of the consequeooe of not 
applying it and the oharaoter of the party 0 
default For otberwne it would mea 

"view could be "’will auT; 

since hvpothesi the new evidence 

oris expected to alter the result; and there 

would b 3 no sort of 6oality in litigation. 
The present case presents, as I have ^ 

special features; and. in their absence the 

lower Court, in my opinion, committed a 
material irregularity in allowing a review m 
the present case, eimply because the fresh 
evidence would result lu altering its decision, 
if that in feet was its reason. 

The lower Court rejected the reason, for 
which the defendant asked for a review, and 
• granted one either without any sufficient 

reason or, if it 

any judicial diieretion in respect of it. Its 
order, in these oironmstances, oanuot bs 
sustained and must be set aside, its decree, 
dated 15th December 19 6, being restored 
with coats througbout, inoludiog those in 
the revision petition. 

U.O.P. 

Petition allowed. 


CALCUTTA HIGH COURT. 

Civil Suit No. 183 op 1916. 
November 26, 1918. 

Preienti — Sir Lancelot Sanderson, Kt., Chief 
Justice, aud Justice Bir John Woodroffe, Kt. 
SOVAOHAND BHUTORIA— 

DkPBNDANT — APPELL tMT 

tereus 

HURRT BUX DEORA anu oiaEBS— 

PLtlMTlFfS— R bsPOKOBNTS. 

LimitaH9n Act {IZ of 1908;, 12, 8ck. I Art. 168 


Award mne of, what amoante to^^Court," meaning of-- 
Applic^Hon to set aside award—Umitation—Time spent 
in obtaining copy of award, exclusion of. 

The word "Coort” in Article 158 of Schedule I lo 
the Limitation Act means the Court, and not the 

chief ministerial offioer of the Court, sneh nMu the 

case of a High Court, the Begistrar. And ^ubm^sslon 
in that article means submission to iho t-oui c and 

not to such officer, [p 47, col ‘0 

In computing the period prescribed r,.r :in upplica. 
tiontoset aside an award the tunc iv.j.nsite for 
obtaining a copy of the a%v..rd should he excluded, 
[p. A7, col. 2.] , . , . . 

Appeal preferred from the uiclgment of 

Greaves, J., dated the 5th April 191?. 

Mr. N, -Mrlar (with him Mr. S G. Boae). 
for the Appellant. 

Mr. S. B Dae (with him Mr. H. D. Bose), 
for the Respondents. 

JUDGMKNT. 

WoooROPPB, J. -The facts are fully sefc 
forth in the judgmeot of Greaves, J., which 
I need not repeat. It is euffisient to say that 
there was an award in an arbitration made 
iu a suit and that this award was set aside 
by the Court. When it was set aside, Counsel 
for the party now appellant stated at the 
Bar that having considered the materials 
before him, be could not resist the order 
which the plaintiff sought aud which was 
in fact made. A review of this order was 
then asked for by tee appellant on the 
ground that the application to set aside the 
award was barred by limitation - under 
Article 158 of the Indian Limitation Act 
(1908), more than 10 days having elapsed 
since the date when the award was submitted 
to the Court. This involves a oonsideratiou 
of the question of the meaning of the words 

submission *’ and ** Court**. 

% 

In tbe appeal it is contended on the 
authority of the decision of Harington, J., in 
tbe case reported as Nobin Kally Babee v. 
Ambica Chum Banerjee (1) that tbe time from 
wbiob limitation runsis tbe dateon which the 
award is received by the Registrar (in this 
case the 10th October l9l7), and not tbe 
date on which the award is filed (in this case 
the 22nd November). Assuming that this 
decision is correct, it is not established that 
tbe application to set aside the award was 


(1) B C. W. N. 818. 
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barred, for tbe respondeot is entitled to 
exolade the time reqaisite for obtaining a 
eopy of the award. An applioation for oopy 
was made on Srd September. This applioa* 
tion was prematare in that no award had 
then been reeeived. When, however, it was 
received on tbe lObh of October, the applioa* 
tion still Eabsisting took effeot and in faot it 
is found that it was on the strength of this 
applioation that a oopy was sabseqaently 
given. Tbe qnestion then is what was the 
time 'Veqnisite.*’ From tbe 10th Ootober to 
the 17tb November the Conrt was closed 
and on tbe 22ad November the award was 
filed. 

A oopy eonld not nnder tbe roles be given 
of the award until it nas filed and from 22od 
to k7tb November was taken op in supplying 
a oopy of tbe award previonely filed. There 
is no diflBonlty here, unless it is shown that 
it was the duty of the re-poodent to file the 
award and that he ooold and should have 
done so between the 17th and 22Qd November. 
Bat tbe duty of the respondent in this respect 
is not, 1 think, made out. No provision to 
that effeol has been shown ns and on tbe 
oontrary rale 10, Sohedale U, of the Civil 
Procedure Code provides (bat tbe arbitrator 
should oanee tbe award to be filed and notice 
of the filing shall be given to tbe parties. It 
cannot bs said, therefore, there was any laches 
and tbe time daring the period 10th October 
and 27th November sbculd be ezolnded. It 
is not, as tbe learned Judge. bolds, that time 
'commenced to ran from the 27tb November, 
but it commenced to run (on this hypothesis) 
from tbe 10th Ootober but the time requisite 
for obtaining a oopy most be excluded. 

1 am not, however, at present satisfied that 
tbe decision of Harington, J , is oorreot. 

Having regard to the aforegoing facts it 
ia not neeeisary finally to decide the matter, 
but it seems to me that tbe word *' Court 
in Ariiele 168 of tbe Limitation Aet means 
'* Court” and not iu B«gistrar, and “ sob- 
miseion” means eabmission to tbe Court, 
which again according to Schedule II, sec- 
tion 10, of tbe Civil Procedure Code is to be 
dons by filing tbe award in Court. I feci a 
difficulty in bolding with Harington, J., in 
Nbbtn Rally Dabee v. Ambiea Chum Banerjee 
(I) that time runs not from the time tbe 
award is filed in Conrt but from tbe time it 
arrivas at the Begietrar’e Office. If time ran 
from tbe 32nd November, five days must be 


excluded for the obtaining nf a copy. Copy 
was not obtainable tn tbe application of tbe 
3rd September till tbe 27th November eo 
that these five days most be excluded and, 
therefore, tbe applioation of the 6tb December 
was in time. Though tbe result at which I 
have arrived is tbe same, I do not agree with 
the opinion expressed in tbe judgment order 
appeal that time commenced to ran from the 
27tb November when a copy of ihe award 
was first obtainable. Time on this hypothesis 
commenced to ran on rhe 22nd November 
when tbe award was filed, but under section 
12 of the Limitation Act in oomputing the 
period of limitation prescribed for an applioa* 
tion to aet aside an award tbe time requisite 
for obtaining a oopy of tbe award shall be 
excluded. 

Rule 1, Chapter XXIII, appears to have 
been passed after Harington, J.’s judgment 
and from its wording seems to have been 
based on that decision. Rule 10 of Schedule 
II of the Code was seotiou 516 of the 
earlier Code in force prior to the judgment 
of Harington, .1. This rule 1 does not appear 
to be in conformity with tbe provisions of 
rule 10, Schedule 11 of the Code, which 
provides for the arbitrator causing the award 
to be filed and for notice being given to tbe 
parties. It dees not say anything about 
submission to tbe Registrar for the purpof^e 
of being filed, notice by tbe Begis(rar and so 
forth. If then time commenced to run 
either cn the lOtb October or 22Dd November, 
it does not appear that the application was 
barred. As regards tbe contention that if 
tbe argument as to limitation fails the Court 
should have allowed tbe evidence of the 
arbitrator to be given when the applioation 
to set aside tbe award was made, Counsel for 
tbe defendant said that having considered 
the materials before him be could not resist 
the order which tbe plaintiff scught. This 
ease, therefore, is not one upon which the 
appellant should be allowed at this stage 
further enquiry on the facte as to tbe merits 
of tbe case. The allegations as to tbe alleged 
misooDduot on tbe part of tbe arbitrator are 
not satisfactorily answered in the affidavits 
filed on behalf of (be appellant and in my 
opinion the appeal fails and should be dis- 
missed with costs. 

Bamdbhson, C. J. — I agree. 

Appeal dimtued, 

i 
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COURT OF THE BOARD OF REVENUE, 
UNITED FROVINOES. 

Second Appeal Peution No. 33 o? 

June 11, 1919. 

Frdsent'. — Mr. Ferard, S. M., and 
Mr. Hopkins, J. M. 

Kuar ABDUL JALIL KHiN— 
Appellant 
veisHS 

MAN SlNGH — Rbbponoemt. 

Agra Tenancy Act (Ilofi^OV, s. 11 ‘Lease for 

u term of not .less than seven years, ' meaning of— 
Lease reserving right of re-entry, whether covered by 
section - Occupancy rights, accrual of. 


Tiie intcDtion and meaniDg of “loase for a term of 

not lues than 7 yeara" in section li(a)of the Agm 

Tenancy Act U that from the commencement of tlie 

period the tenant Bhallhave a certainty of freedom 

of disturbance for 7 years with a quid pro quo to the 
landlord iullm provision that the tenant shall not 
count the period towards accrual of occupancy rights. 
A condition in the lease giving a power of re-entry to 
the landlord within the 7 yeara cuts at the very root 
of tho principle which the law is intended to cover. 

fp 43, col. .• X u < 

Whore under a lease pui porting to be for seven 

years the landlord rotain-s the powor of re-entry on 

tlie whole or any unspecified part of a holding within 

the seven years, the lea-se caunot be reguiiled 

as one “for a term of not less than seven years" 

under proviso to section ll of the Agra Tenuiuy 

Act so as to preclude the tenant fioin counting the 

seven years towards accrual of occupancy rights. |,p. 

48, col. 2.1 

Second appeal from the order of the Com- 
miseioner, Meerut Division, dated the bth 
January 1919, in the ease of ejeotmenfc'. 

JUDGMENT. 


Fbkabd, S. M. — There ie only ore point 
in dispute in this appeal. Sbib Singii, re* 
Epondent.beld for the years 1315 to 1321 under 
a lease, it, or rather the counterpart, 
is on record. It purports at the cutset to 
be a 7 years’ lease, but it contains a oondi* 
tioD, among others, which have not been and 
need not be disouseed, that if the landlord 
specially requires part of the land qadr 
jui) lev ‘ planting a grove or building a 
bonse or well, etc the tenant shall give it 
up OD a proportionate reduction from the 
rent. He is also under clause 7 of the lease 
to he liable for ejectment for breach of 
any of its conditions, which covers this con* 
ditioD, The Commissioner bolds that the 
e^bot of this condition is that the lease is not 
one ‘for a term of not lees than 7 years” 
V itbin the meaning of section 11 (a), Tenancy 
Act, and the tenant can, therefore, count the 
7 years towards accrual of ooonpanoy right. 


ri9i9 


This view is, I consider, correct. It is 
quite immaterial that the lanolord did not 
try to exercise his right of re entry on any 
part of the bolding doriogtbe seven years. 
The intention ard meaning of ' lease for a 
term of not less than 7 years” in secliou 
11 (a) is that from the oommencetnent of 
the period the tenant shall have a ctriainty 
of freedom of disturbance for tl>e 7 years, 
with & quid pro quo to the lamik rd ui the 
provision that the ter.au. aiiail uoi o- un-- 
the periud towards acoiual ul uuuupancy 
rights. The condition in tt.e lease giving a 
power of re-entry to the landlord within the 
seven years outs at ti e very root of the 

I 

principle which the law is iiitended to cover, 
for the tenant cannot koew wnelber in one 
year tie landlord may not itquire him to 
vacate some part of the holding — it may 
be worst or it may be tlie best — be boS 
not Complete stubihty of tenure foi 7 years 
over any part of his holding, and is propor- 
tionately discouraged irom puiing money into 
improving his land. I must agree, therefore, 
with the Commissioner that vvUen the land- 
lord retains under a lease the power of re* 
entry on the whole or any unspeoihed part 
cf a bolding within the seven years, the 
lease cannot be regarded as one “for a teim 
of not lets than seven years” under section 
11 (a). The appellant urges that in peti- 
tion No. 45 of iy*7-iS my predecessor took 
a different view. I have read this decision, 
it was not a considered decision on this 
point— the appellant not having based his case 
npoD it originally. The Board’s decision in 
Petition No. 37 of I9l7-1£, Nanpat v. Asghar 
Alt, deals with the same point and adopts 
the view which 1 bold in the present case. 
The appellant further suggests in his third 
ground of appeal that the re-entry condi- 
tion should be disregaroed altogether, because 
it is inconsistent with the piovisionu of the 
Act and the landlord oontd not have enforced 
it it be bad tried ; that be could not have 
brought a suit to eject under section 5/ \c) 
suooeestuily it the tenant had refused to 
vacate any required portion. He cannot, 
however, indicate precisely with what provi- 
sion of the Act the condition is inconsistent. 
He allndes vaguely to section 3. Now section 
3 {cj certainly says a land-boider shaii not 
eject otherwise than in aoouruanoe with 
the provisions oi tne Act, but he does not 
point out nor do I see myself any provision 
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of the Aot whioh bars a oondition in 
a lease that the landlord shall have power 
of partial re-entry within the seven years’ 
term, and when the tenant ha^ aooepted the 
eonditioD there seems no reason why a suit 
under seotioo 57 U) should not lie for breaoh 
of the condition by the tenant. Bat the 
condition takes the whole lease out of the 
category of leases "for a term of not less 
than seven years’^ in the complete sen^e in 
which that term is intended in SKoCion 1 1 
(a), and I would dismiss the appeal with 
costs. This governs cognate Appeals Nos. 
34, 35. 3d, 37 and 38. 

As the point involved is of some import- 
ance, the lodgment will go to my oolleagoe 
for ooDOorrence. 

Hopkims, J. M.— I concur. A land holier 
is entitled under section 11 (a) of the Ten* 
ancy Act to prevent the acquisition of a 
right of occupancy in any land by grant* 
ing the tenant of it a registered lease for 
a term of not less than seven years The 
object of the lease is that the tenant should 
have security of tenure. If the tenant is 
liable to be called upon to surrender some 
nnspeoified portion ot the land at the plea- 
sure of the land holder, he has no security 
as regards any part of it. If he is liable to 
surrender the whole, he is clearly in no 
better position tban^ a tenant at-will. 

Appeal dumi$$ed. 


OALOUTTA HIGH COURT. 

Civil Bd. b No. t v 1910. 

Febioary 10, 1913. 

Fraunt : — Justice Sir Asntrsb Mookerjee, 
Kt.| atd Hr. Jtstiee B> eel cicit. 
CKaJABAI) ALf — PlT>T10MBR 

tMrstts 

BIBI KADIRAN^ Oppositb P<riy. 

Civil Pfoctfdiire Code ( Act V of >P0S^, «. I Ifi- Object 
ftofi abandojied ty tUader Subtequent objecHon by 
$ucee»eor oj pleader, whether can be entei lained — 
/rreyutani|r~iievm'*»— Penyul Land Regitlratton 
Act (VII B- 0 of IblOJ, ». 7S, eeope of— Tenant, uhe. 
thar can waive provieume of eeetion — Suit }or arreare of 
rent aeeigned to plaintiff— Regietration, whether ntcce* 

lory* 

Wkwe an objeotion, taken by the Pleader for the 

4 


defendant, is abandoned, tlio Court acts witlj 
material irregularity in the exorcise oi its jurisdiction 
in encertaining such objection raised at a suosequent 
stage of I be .>rac.iediugs by tiio succos-sor of the 
Pleader who oritrinally abandoned it. 

The pruvisi'.ns of section of the Bengal banc 
Registration Act were framed for the protection of 
the loiiant, and he is free to waive that benefit. If 
he does waive it, be cannot be permitted at his 
choice to resile from the position deliberately 
adopted by him. [p, 50, col l.J 

Where the nurebaaer of the interest of a landlord 
as well as the back rents, sues to recover the^e rents 
as well hs the rent due since his purchase, it is 
sutticient for him to prove during the trial that hia 
name was registered subsequent to the institution of 
the suit, [p 60, col- Z.} 

Olvii K-ile agauiSii the decision of the Dis* 
triot Judge, Bbagalpur, dated the 28th 
F-btuary 1910, aifiruiiug that of the Muosif, 
B mgalpur, dated the 20th November 
I hO '. 

Miulvi Muhammad iluslafa Khan, for the 
Petitioner. 

JUDGMENT. — We are invited in this Rule 
to set aside a decree of dismissal in a suit 
for rent, in which the value of the claim 
was under Rs. lOu. On the 2od July 190i 
the plaintiff purchased the interest of the 
landlord as well as the back rent due. 
On the 5tb February I90i^ be instituted this 
euit for recovery of arrears (or IWOn, 1907, 
IbOiaod two instalments of 1909. The 
claim in respect of the years 190o, 1907, 
19 8 was for back rent to wnioh be bad 
acquired title by purohane. The remainder 
ot the claim has aooiced due since his pur* 
chase. The deteedant resisted the claim 
on the ground, among others, that the plaint- 
iff bhd not registered bis name under the 
Land R-'gistraiiou Act of lc7.', and was con* 
seqoeotly not competent to sue in view of the 
provisicne of seotioD 78. It is stated on 
behalf of the plaintilT in this Court, and 
not denied on the part of the defendant, that 
this objection wa.-* abandoned by the Pleader 
for the defeiidant, in the Court of first 
ioetance. The plam-iff, however, appned to 
tbe hevepue Aulhonties for a copy of the 
land registration deoiee. When tbe ease 
oame on for trial, a new Pleader appeared 
for the defendant and was allowed to press 
tr ie point, althoogb it ■ ad been abandoned 
by the Pleaoer who onginaliy appeared lor 
tbe defendant. Tbe piaiuiiff was taken by 
surprise, and as be was not ready with tbe 
copy of tbe land regietration decree, the 
edit was dismissed. He subsequently appli* 
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cd for review of judgment. Notice was 
tbereupCD issued to the defendant and 
although the copy of the land registration 
decree was produced, the application for 
review of judgment wae ultimately dis- 
missed. An appeal against the original decree 
was then lodged before the District Judge, 
and was sought to be supported on the 
ground that it was not obligatory upon the 
plaintiff to have his name registered under 
seoticn 7$ of the Land Registration Act 
in rerpeot of the back rent. It does not 
appear, however, whether the copy of the 
land registration decree, which had been 
6ied in the Court of hrst instance along with 
the application for review of judgment, was 
produced before tbe District Judge. With 
regard to tbe back rent, tbe District Judge 
held that tbe plaint'ff was bound to have his 
name registered precisely in tbe same way 
as for rent which had accrued due in his 
time. We are now invited to eet aside 
the order of the Court of first instance which 
has thus been affirmed by tbe District 
Judge. In onr opinion tbe Court of first 
instance acted with material irregularity 
in tbe exercise of its juriediotion. 

After the objection, which was of an 
entirely technical and, as is plain on the 
facts of the present case, an unsubstantial 
obaraoter, bad been abandoned, it should 
not have been allowed to be revived at 
the hearing to tbe detriment of the plaintiff. 
The provisions of section 78 of the Land 
Registration Act were framed for the pro- 
teotion of tbe tenant, and the tenant is 
free to waive that benefit. It is also indis- 
pensable that if he does waive them, he can. 
not be permitted at his choice to resile from 
the position deliberately adopted by him Jf 
this view were not taken, tbe gravest injury 
might be done to the plaintiff, as is illustrat- 
ed by the very case now before us. The copy 
of the land registration decree has been pro. 
duced before this Court, and there is no room 
for d.spnte that tbe pJaiotiff has oomplied 
With the requirements of the law. But with 
regard to the back rent the District Judge 
has taken an obviously erroneous view 
Iheoaseof Serapat Hossein v. Tartni 
i'Tosad Dobey (1) aho^B that the provisions 
of section 7o of the Land Registration Act 
have no application to the ease of a person 


to whom rent has been assigned by a pro- 
prietor whete naire has I ot teen rcgislered 
under the Sfatnie. In tbe oaee before up, 
the name of tbe vendor of tbe plaintiff was 
registered under the Land Registration Act. 
The plaintiff could not very well have been 
invited to do what was impossible, namely, 
to have his name registered in reepect of tbe 
period during which he had no title and for 
which the name of his predecessor in-interest 
was registered in accordance with law. We 
must consequently hold that the i-uit should 
not have been Jismis.^ed for tlie reasons 
stated by tbe Court below. We may further . 
point out, as has been repeatedly laid down 
lAlimudiiin Khan v. Ilira LJl 'en (2), 
Belchambers v. Nauab Mr Hussain All 
Mirza Bahadur (3) and Abul tihair v. Meher 
Ah (4)j that it would have been sufficient for 
tbe plaintiff to prove during the trial that bis 
name was registered subsequent to the ineti* 
tutioD of the suit. In the present case, bis 

name was registered before the institution of 
tbe suit. 

The result is that this Rule is made 
absolute, the decree of the Court below set 

aside and tbe case remanded to the Court of 

first instance for re trial in the presence of 
both the parties. As the Role has not been 
opposed, we make no order as to costs. 

Rule made absolute) Case remanded, 

III ® ’• 

14) 26 C. 712: 13 Ind. Doc. (n. s.) 1066. 


ODDH JUDICIAL COMMISSIONER’S 

COURT. 

CiViL Rgyisios No. 39 OF 1919 
May 16. 1919. 

Pandit Kanhaiya Lai, J. 0. 
Mrs. H. albert — Defendant 
Applicant 


(1) 11 C.W.N. HI. 


teraus 

SEWlNC MACHINE 

COMPANY^PlunTIFF and ANOrHEK— 

peFsNp*NT — OppoeiTB Pabtf, 
Contract Mt (IXof I872j,s. 108, BweepUl) - 

mre.purchaae ayaUrn^Poueeaian ef A.W, naiurt 
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ALBBBT l\ 3IM0BR SEWING MACHINE COMPANY. 
Bonafides 0 / tranaferee^Ovmer, whether can recover 
arlicU from trans/ere^. 

Tbe posse Bsiou referred to in Exception (1) to 
section 108 of the Contract Act is distinguishable 
from mere custody or possession held for a specific 
or limited purpose. It must be juridical possession 
or held under some right analogous to that of the 
owner or involving, expressly or impliedly,^ a power 
to sell, though the owner may have restricted the 
exercise of that right iu a particular manner, [p. 51, 

col. 2 ] . j AL 1 • 

A person who obtains an article under the 

purchase system does not-become the owner thereof 
tillapaymentis made in full in pursuance of the agree- 
ment. Till such payment is made, bo is only entitled 
to the use of the article in terms of the agreement 
and subject to the control of tbe owner, ^p 52,^ col. 1 .J 
Where a person holds a certain article on biro with 
an option to purchase, the nature of the possession 
and the powers of the person having it aro deter* 
mined by the contract of hire When in such a case 
the hirer sell" the article hired to another person, the 
owner is ontitlod to recover the same from the 
purchaser though the latter may have acted in good 
faith, [p. 51, col. 2.] 

ApplioatioD agaicettbe decree of the Judge, 
SmBll Cause Court, Lucknow, dated the llth 
March, 1911). 

Mr. Jeban Krishna Banerji, for tbe Appli* 
oant. 

Mr. Qanga Dayal, for Opposite Party 
No. 1. 

Mr. B. B. Okandra, for Opposite Party 
No. 2. 

JUDGMENT.— On the Ist August 1916 
Mrs. Hill took a sewing machine on hire 
from the Singer Sewing Machine Company. 
The agreement was that she was to pay 
Rs. 5 per mensem as hire and to keep the 
machine in her custody but not to sell or 
dispose of it, and that if the rent was not 
regularly paid the Company would have 
the right to take back the maohine. There 
was a further ooyenaut that the hirer might 
at any time during the hire become the 
purabaser of the maohine on payment of 
R$. 95 in eash, provided the payments of 
hire were regularly made. Mrs. Hill 
did not pay tbe hire regularly. She 
owed some money to Mrs. Albert for 
board and messing oharges. In lien of the 
money so due she delivered the sewing 
maohine to Mrs. Albert. The Singer 
Sewing Maohine Company sued Mrs. 
Hill • and Mrs. Albert for the recovery of 
tbe maohine or the value thereof and for 
the balanoe of tbe hire. The Court below 
deoreed tbe claim for the recovery of the 
iman of hire against Mrs. Hill and 


return the 
within a week 


directed Mrs. Albert to 
machine with its accessories 
or to pay Rs. 95, its value. 

On behalf of Mrs. Albert it is urged 
that she had purchased tbe machine in 
good faith and was protected by section 10 i, 
Exception 1, of tbe Indian Contract Act 
(IX of 187:i), from being required to return 
the maohine or pay its value. Tbe Court 
below Bnds that Mrs. Albert acted in 
good faith in purchasing the machine in 
lieu of money due to her. Tbe possession 
referred to in that exception is, however, 
distinguishable from mere onetody or pos* 
session held for a speoiGo or limited purpose. 
It must be juridical or held under some 
right analogous to that of tbe owner or 
involving, expressly or impliedly, a power to 
sell, though the owner may have restricted tbe 
exercise of that right in a particular manner. 
A hirer of goods holds the goods hired in bis 
custody 80 long as he pays the hire. Tbe 
person who gives the goods on hire remains 
in juridical possessioD thereof through tbe 
hirer. His consent is limited to their use. 
A person who gives bis rifle to another 
for cleaning it does not consent to his 
keeping it in bis possession. He only 
consents to his cleaning it. Similarly a 
person who gives bis horse to another for 
the purpose of training it does not consent 
to the latter keeping the horse in bis 
possession. He msrsiy consents to bis 
training it. The possession of* a hirer is 
ia DO sense batter. In Qreenvood y. 
Holiuette (1) it was held that where 
a person bolds a certain article on 
hire with an option to purobass, the nature 
of tbe possession and tbe pjwers of tbe 
person having it are determined by the 
contract of hire. Wnen in such a case 
the hirer sells the article hired to another 
person, tbe owner ia entitled to recover tbe 
same from tbe pnrohaser though tbe latter 
may have acted in good faitb. In dhankar 
Murlidhar v Hohanlal Jaiuram ^2), where 
tbe plaintiff left a bcffaln and a calf with 
a third person to betaken care of bylim 
during his absence from home and tbe 
latter sold tbe animals to the defendants, 
it was held that the plaintiff could recover 
them from the defendant. There West, J , 


(1) 20 vy.fi. 467; 12 B. L. fi. 42. 

( 2 ) 1 1 B 704| 0 Ind. Oeo. (.n. ■•) 463. 



52 


INDIAN CASfiS. 


lidid 


ABH0TE8WARI DSBI V. 6AN08H1BAM BAJBANSUI. 

poioted oat that Ezoeptioa 1 to seotion lOS 
bad a partionlar relation (o oases of persons 
allowed by owners to have tbe indicia of 
the property or possessioD coder snob 
oiroamstaooes as misbt naturally indaoe 
others to regard* them as owners and oon> 
stitate some degree of negligenoe or defect 
of precaution imputable to tbe true owners. 
Where, however, the detention of the 
obattel was allowed for a particular limited 
purpose, there was not saoh poseessioo as 
was contemplated by that ezoeption. In 
J. W. Seager v. Sukma Kessa (3) a 
distinction was drawn between juridical 
possession and mere custody, and a wife 
who held charge of a jewel case containing 
the ornaments belonging to her husband 
subject to bis directions and control was 
held to have acquired no such possession as 
would validate a pledge thereof made by 
her without bis knowledge or consent. In 
Biddomoye Dabee v. iitlaram (4) the 
custody of a servant was similarly held to 
be insuffiotent to validate a pledge made 
by him of articles left in his charge as snob 
eervaot. As pointed out in Balatundat am 
V. Rrishna Aiyar (5), a person wbo 
obteius BD article under tbs hire purchase 
system does not become the owner thereof 
till a payment is made in full in pursuauoe 
of tbe agreement. Till snob payment is 
made, be is only entitUd to the ure cf 
the artiole in terms of the agreement and 
Bubiect to the ooncroi of the owner, in 
handlal v. Bauk of hombay (6j the 

view taken by Beaman, J., was that where 
poeseeeion was held by tbs oon.sent of ihe 
owner, whether the oonsent was conditional 
or otherwise, the person who was allowed 
tbe possession mii^bt giv>) a good title 
but on appeal [.Nanilal v B^.k of 
Bombay (7)] it was held that tbe possession 
referred to in section 178 was lawful 
juridical possession one nneoted with and 
independent of any interest in the property 
possessed or such possession as a factor 
had, in (tther words, such possession as 
was had by an agent entrusted as such 


andordiuarily having as such agent tbe power 
of sale or pledge. lu Seehappier v Subramania 
Oheitiar (8) a similar view was taken. 
In Baganada Davay v. Buppu Ohettiar (9> 
the pledge of a jewel by the hirer was 
held to be- noenforosable against tbe owner. 
The possession of Mrs. Hill was, therefore, 
not such possession as is contemplated by 
section 106, Ezoeptiou 1, of the Indian Con- 
tract Act. She bad no power of sale. The 
application is, therefore, dismissed with oostv. 

Application disrnissei. 

f8) ft4 lad. Cas. 751i 30 M. L. J. 587; 19 M. L T 
386: 40 U. 678. 

(9) 27 M. 424; 14 M. L. J. 6P. 


CALCUTTA HIGH COUax. 

Appeal pkou AppgLL»T8 Decbre No. 294 

• p 19<8. 

Mey 28, 1^19. 

Present Mr. Justice Newbould. 

Rani ABHOYKSWARI DEBI - PtUftT^FF— 

AppELLAhT 

Vfrsus 

BANGS HI RAM RAJB ANSHI — Defcnoant 

— Bbspondbnt, 

Bengal Landloxl and Tenant Procedure Act ' VlJl 
B. C. 0 / 1^69), N.«. U, zH-yfoHce of enhancement of 
rent, per, od oj o,H>ration ol-Suit to recover rent at en- 
tutneed rate when mnintainnhlc. 


^ ^3;J2riid. Dec. 

(4J 4U 497; 3 C. L. R. 398; 2 Ind. Dec, (k. s.) 

olo ' 

(61 28 lad. Gas 633; 2 L. W. 339. 

i 8 - 928 at p. 975 

(7; 5 Ind. Oas. 467; 12 Bom. L. R. 316, 


WLiit section Uoftho Bengal Landlord and Tenant 
Piocciliirc Acc of ‘Hd'.t reejuiree is that not less than 
three mootbs notice should be given if the landlord 
intoods to enhance the rent of an under-tenant or a 
ra,yut. It cannot be held that a notice whiefi gives 
over lune months is a notice which fails to comply 
with the provisions of that section, [p. 63. col 2 J 

The object of section U of the Bengal Landlord and 
Tenant eroccdure ActofiBtlUa thit a suit for 
enhaujcment should not bi brought without previous 

that whBi, a notipe 
under that section h onco givoo, the suit for onhanoo- 

ment of rent cannot bibrought two or throe years 
afterwards, [p. 63, col. 2 .] ^ 

Appeal against the decree of the Special 
bnbord.uate .Judge, Assam 7alley Districts, 
dated the 2oth Novembar 1917, modify 

Goalpara, dated the 

22Qd September, 19 i6. 

FAC rSappsar from the judgment. 

Biba Okaran mtter (wica aim Babas 
rurno Ohanira Roy and Brojolal OhttaruirtyU 
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for the Appellant ^The Gocrt of Appeal 
below bae erred in law id diemiesine; the snit 
for resovery of rent at an enhanoed rate on 
the groand that the notiee under eeotion 14 
of Aot VIII (B. C.) of 1869 was not duly 
served. The notice served in Chaitra 1320 
was rightly treated by the plaiotilf as a 
Dotiee for enhanoement of rent from the 
year 1322 B S., and, therefore, the present 
■ait for recovery of rent at an enhanoed rate 
was maintainahle. Refers to seoMons 14 
and 29 of Aot VIII (B C.) of 1P69. See al^o 
Skahtada Mahomed Bokimmooddeen v. Radha 
Mohun Mondul (1). 

Baba Prohodh Ohandra Roy, for the Re* 
■pondent, contended that under Aot VIII (B. 
0.) of 1869 a suit for enhanoement of rent 
was not eompstent without a due uotioe under 
seotion 14 of the Aot. In this oaee the 
Dotioeoontemplated enhanoement of rent from 
1321, but as the notiae had not been eerved 
until 6th Ohaitra 1320. the plaintiff treated 
the Dotioe ae one for enhanoement of rent 
from the year 132^, Bat he oould not do 
BO beoan«etbe notioe had no legal effeot after 
1321. The oase in Shahtada Mahomed 
^himmooddeen v. Radha Mohun Mondul (1) 
is distinguishable from tbie oaee. 

Baba Ram Oharnn Mitter br<f 6y replied. 

JUDGMENT. — The plaintiff in this suit 
sought to reoovsr arrears of rent for the year 
1321 B. S. at the rate on whiob the defend* 
ant had been paying for the previone years 
and for the year 1322 B. S. at an enhanoed 
rate. There was also a prayer for ejeotment, 
but it is not now pressed. The claim for 
enhanoed rent was based on seotion 14 of 
Aot VllI (B. O.j of 1869, which ia the rent 
law in foroe in the district of Goalpara. 
The learned Snbordinate Judge on appeal 
dismissed the claim for enhanoement of rent 
on the ground that the notioe had not been 
doly eei vad under that aeotion. It appears from 
the notioe that the plaintiff originally intend* 
•d to give notioe of eohanoement wbioh would 
take effeot from 1321 B. 8. The notioe was 
filed in the Oolleotor’s Offioe on the 27th 
Pons 1320. If it eonld have been served 
before the end of that month, it eonld have 
been effective to enable the plaintiff to sue 
for enhanaement of rent for the year 1321. 
Bnti M a matter of fast, the notice wah not 
•ervid Pniil 0th Obaitra 1320, that is, more 

(i>sw.b.aAxbiUb|i, ee, 


than two months later. Aooordingly the 
plaintiff trsatei it as a notios for enhano^* 
msat oommsaaiug with the year 1322 aud 
has brougnt this sait within three months 
of the termination of that year in oompli* 
aooe with the provisions of seotion 29 of 
the Aot. The louver Appellate Court held 
that this notiae »as not in aooordanoe with 
seotion 14 of the Aot. It held that when 
the notice for enbauoement of rent was 
for the year 1321 only and not being served 
S') as to give effeot daring that year, the 
notios was spent and bad no legal eff'^ot 
thereafter. I am unable to agree with this 
decision. Wbat seotion 14 requires is that 
not less than three months’ notioe should 
be given if the landlord intends to enhance 
the rent of the under tenant or the I 

cannot say that the notioe whiob gives over 
nine monrbs is a notioe which fails to comply 
with the provisions of that seotion. The 
view I take is also oonfirmed by the deci- 
sion of this Court in the oase of Shahtada 
Mahamed Rohimmooddeen v. Radha Mohun 
Mondul (1). That was a deoision under seo- 
tioD 13 of Aol X of 1859, oorrespondlog to 
seotion 14 of Aot VIII of 1869, and 
ibeir Lordships remarked that the objeot 
of seotion 13 was that a suit for enhanoe* 
moot should not be brought without pre- 
vioae Hue notioe. “But it does not follow 
that whec a notice under that seotion is 
onoe given, the suit for enhanoement of 
rent tor the next year should be brought 
within the same year and that the suit for 
enhanoement of rent cannot be brought 2 
or 3 years afterwards.” In that oase the 
notioe was served at the end of the year 
1^67 and the enhanoement of rent was 
claimed for the year 1270. In the lower 
Appellate Court, the appeal was deoreed on 
this preliminary ground only. Ae I differ 
from the learned Subordinate Judge, hia 
judgment and decree are reversed and the 
oase is remanded for re hearing of the appeal 
on the other points that arose in the appeal 
before him. 

Costs will abide the result. 

Oaie remanded. 
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PRIVY COUNCIL. 

.Appeal fkom tub ALLiaiBiO Hioa Court. 

July 26, 1918. 

Present '. — Lord Shaw, Lord Pbillimore and 

Sir John Edge. 

Hakim Mauivi MUHAMMAD MAHBUB 
ALI KBAN — Appblia'^t 
versue 

BHARAT INDU *^D othbks — RESPON uEiiTa. 

Benami trantaction— Burden of p'-oof — Court, duty 
of. 


Tn matters of benami transactions, it is essential 
for Courts of law to take care that their decisions 
rest not upon sospicion, but upon legal grounds 
established by legal testimony. At the same 
time, the Courts ought nob to approach such 
transactions with that scmpulous rigour which 
in other systems of jurisprudence may 
demand the existence of the clearest possible 
evidence that the ex facie o>vner of property is e 
trustee for or bolds the same for the interest of 
another. Even a silght quantity of evidence 
will suflBce for the purpose of showing that the 
transaction was a sham. The person who impugns 
the apparent character of a transfer must, however, 
bliuw something or other to establish that it is a 
benami or sham, transaction, [p. 66, col. I.j 

W. hypothecated among other properties, a share 
in a certain mouxa. The mortgagee obtained a 
decree on the bond against W. end some of the mort. 
gaged properties were sold, including the share in the 
mauza, which was purchased by B.. the wife of 
TT. who obtained possession and continued to leccive 
the rents and the profits up to the time of her deatli. 
Shortly before her death she bequeathed tins pro- 
perty to if., the appellant, and he obtained posses- 
sion of it. After the deaths of B. and tho mort- 
gagee, the present suit was brought for a declara- 
tion that the share in the mauza never belonged to 

B., but remained TT.’s, B.’a purchase being a simulate 

transaction, and that the property was held in her 
name benami tot TF. The High Court decreed the 
claim and if , the devisee of B., appealed to the Privy 
Council: ^ 

Held, that plaintiff had entirely failed to prove 
that B’s. ownership was lenami for U’ and that the 
fact of the action having been brought after years 
of possession and when tho principal parties to the 
transaction challenged and also the mortgagee were 
Head was a circumstance not without weight in 
• fcuoh cases and involved a certain addition to that 

cases 

Mindoubtedly rested upon the assertor. [p. 66, cols. I 

Appeal from a judgment and decree of the 
Allahabad High Court (Sir Henry Richards. 
0. J., and Ra6que, J.), dated the lUh 
November 1915, reversing that of the 
Subordinate Judge, Bareily. 


Messrs^ DsGruyther, K, 0., 4* Dube, for 
tbe Appellant. 


Meesrs. Dunne, K, 0., 
fteapoodente. 

4 


and ‘^'San'lere, for the 


JUDGMENT. 

Lord Shaw. — This is an appeal from a 
judgment and decree of the High Conrt of 
Judicature for the North' Weetern Pro- 
vinces, Allahabad, which reversed a judg- 
ment and decree of tbe Subordinate Judge 
of Bareilly. 

The principal object of tbe suit is to 
obtain a declaration that the defendant 
No. 1 bas no right or share in a l^-htstru 
and S btswansi Zemindari share in Mouza 
Tigra Kbarpur, and that that share is 
saleable in satisfaction of a balance of debt, 
still unpaid, by Wilayat Ali Khan. 

WiJayat vaa the husband of 3/M«a7nmof 
Bigga Began). He was indebted to Dorga 
Parsbad in a considerable sum of money, 
which be bad borrowed under a bond, 
dated the 5th February 18/8, bypotbeoating, 
among other properties, tbe share in Mouza 
Tigra Khanpur ju'-t mentioned. The 
mortgagee obtained a decree on tbe bond 
againet the mortgagor on the 26th March 
18i 6 and that decree was made absolute 
in the following December. Some of tbe 
mortgaged properties were then sold. 
Among others tbe share in Manza Ti^ra 
Kbanpur was sold m execution of the 
mortgage decree, and, on the 20th July 
1898, was purchased by Musammat Bigga 
Begam, WilayatV wife, and Hakim Ahsan 
Ali Kben for 10,000 rupees. There is ccthing 
surprising in the transaction. Wilajat and 
his wife seem to have been persons in 
good position, and tbe pnrobase by her 
and the co purchaser named Hakim Ahsan 
appears to have been considered by the 
family and all concerned as quite natural. 
This wa.s in the year 1898. On the 20th 
December 1899 Hakim Ahsan Ali Khan 
executed a deed relinquishing all bis 
rights to tho property. Bigga Begam 
obtained possession. Her name was duly 
recorded in the revenue papers, and a 
great quantity of receipts and documents 
of that kind has been produced showing 
that she duly received the rents and 
produce of the property up to the time of 
her death. Thie event' occurred on tbe 
2Jst October 1906. 

About a fortnight before, namely, on the 
yfch October, she executed a Will in favour 
of the appellant. Her husband, Willayat, 
and her nephews Iqbal Husain alias 
Kalan, Aulad Husain and Hamid ^nsain, 
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oinsente'l to the testameat^ry disposition 
o{ her entire estate. It cannot be denied 
that they did so both dnrin? her life and 
after her death. The Will bears the hnsband’s 
attestation, and it is proved that hasband 
and nephevrs were informed by her of her 
testamentary intentions and ooneanted there- 
to. On the 4th Deoember 1908 the hne- 
bond and the nepheirs eseonted deeds of 
relinquishment of the shares, ratifying 
their oooseot, and on the 20th Janaary 1909 
two applioations were made by the husband 
and the nephews respectively for mntatioo 
of names in favour of the appellant. 

The appellant, having thus inherited the 
property in dispnte, obtained possession 
thereof, hie name was duly recorded in the 
revenue papere, and he has been in actual 
poBseaeionever einoe. 

It will be observed accordingly that for 
about ten years the share in this mauza 
had passed ont of the poasession of Wilayat 
and into the poaaeasion of hia wife and 
thereafter of her devisee. This anqueation* 
ably must have been to the knowledge of 
Dnrga Fraahad. 

When, however, in October 1908, Bigga 
Begam died, it appears then to have oosnrred 
to Durga P^ah^^that he might attach 
and realiaeuno^ his judgment decree the 
interest which Wilayat would have under 
the Muhammadan Law in the property of 
Bigga Begam, hie' wife, notwithstanding 
her Will. By the Muhammadan Law, ex- 
plained in the Hedaya, Hamilton’s Edi- 
tion, IT, 469, and founded upon a declaration 
of the Prophet, the power of a testator to 
leave bis property by Will ia limited to a 
one*third share. By the same law the hue- 
band would have been entitled to another 
third and the nephews to the remaining 
third. Dnrga Parebad wae advised at this 
period by one Baraji Mai, who was bis 
general attorney and is now the general 
attorney of hie sons, and who ia the 
principal witoeas in the present case for 
them as plaintiffs. His evidence is not 
believed by either of the Conrta below, 
bat this much ia corroborated by the recorded 
proceedings, namely: * On the death of 
Bigga Begam I informed my master and 
told him that half of her estate in the 
Tigra Kbanpnr property devolved on Wilayat 
Ali Khan and 1 made an application to the 
9oprt for tbf attMbmfnt pf tbp same.” 


The onseeling? vare grounds! on the ac- 
knowledgment by Durga Parahad, advised by 
Ramii Mtl. of the funiameot^l fact that 
Biggi Begim when she died was the owner 
of the shares in this mi'iz'i, and that by 
reason of her death Wilayat succeeded by 
force of law to a certain portion thereof. 

These proceedings ended in failure Pos- 
sibly it was then demonstrated that Wilayat 
and the nephewe had ooneanted, and did con- 
sent, to the Willand that accordingly nothing 
passed to them but that the Will shouH have 
effect in its entirety. This ie in complete accord 
with the Muhammadan Law [see. for ifistanoe, 
Oherachom ViUil Ayisha Kutti Umah v. Valia 
Puiiakd Biathu Utnih (1) and Diulni Ram, 
V. Ah'lul Kayum (2) and section 270 of Sir 
R, K. Wilson’s “Digest of Muhammadan 
Law.*'] 

So matters stood unMl the 28th Septem- 
ber 1910, when the present suit wae in- 
stituted. Its foundation in law is section 
90 of Act IT of 1882, which provides fop 
the event of the proceeds of anterior sales 
or realisations having failed to satisfy the 
full decretal amount due by the judgment- 
debtor. Its foundation in fact is that the 
share in the mauza never belonged to Bigga 
Begam at all but remained Wilayat’s and 
that, in short, the purchase by Bigga Begam 
was a eimulate transaction, and that the 
property was held in her name henami for 
Wilayat. This allegation is made, and this 
totally new attitude is assumed, after the 
lady ia dead, and after Durga Parshad is 
dead. It is of conrse inconsistent with 
Durga Parsbad’s prior allegation, in which 
the property was admitted to be that of 
Bigga Begam and Wilayat was alleged to 
have enoceeded to her as one of her heirs. 
Their Lordships do not enter into a con- 
sideration of the evidence. Having perused 
it, they are of opinion that the Subordinate 
Jndge has eome to a correct oonolueion as 
set forth in his careful judgment. He does 
not credit the story. 

The learned Judges of the High Oourt do 
not differ from the Sohordinate Judge in 
disbelieving the pUintiff’s witnesses. In 
the opinion of the Board they have not 
attached dne eigniOcanoe to, indeed they 
have ignored, an important and orncial ele- 

(1) a U. H. 0. R. 360. 

(2) 26 9. 497: 4 Bom. L. R. 182. ‘ - 
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ment ia the oa'^e, viz^ the po<)itioQ taken 
np daring the life of Dar^a Parshad, the 
mortgagee in the litigation already alladed 
to. They have thoa failed to reaoh a 
oorrcot oonolosion upon any balanoiog of 
evidence that might be required. They 
proceed apparently on the view of the 
improbability of Bigga Begam having 10.000 
rapees to epafa for the parahaea of the 
sharo in thia village. In their L jrJahipj’ 
opinion, whether the oonjeotufes whtoh they 
make upon that topic be or be not correct, 
they are mere oonjeoturee. Lord Westbury 
observed in the benami ease of S^eePinn- 
chunier Dey v. Qrpaulchunder Ohuckerhutty <3), 
“Dndoubtedly there are, in the evideroe, 
oiroum-taroea wh'oh may create Buspioion, 
and doubt may be entertained with regard 
to the truth of the oaee made by the appel- 
lant; but in matters of this description, it 
is essential to take care that the decision 
of the Court reets not upon suspicion, but 
upon legal grounds established by legal 
testimony.” Their Lordships are far from 
agreeing tbataoy oiroumstanoes of Buspicion 
have been established in the present oise; 
and the observations of Lord Westbury are 
accordingly a fottiori. 

Oa the other band, in regard to benami 
transactions. Courts of law should not ap- 
proach them with that sorupulous rigour 
which in other systems of jurisprudence may 
demand the existerioe of the clearest positive 


evidence that the fx facie owner of a pro- 
perty is a trustee for or holds the same for 
the interest of another. Benami transac- 
tions are very familiar in Indian praotii'e, 
and as Lod HobhouBe said in Uman f^arnhid 
V. Gandharp Singh “E/hu a eiigot 

quantity of evidence to show that it was a yram 
transaction will suffice for the purpose.” 
The learned Judge, however, added, "still, 
such a transfer cannot be considered as 
nothing; the person who imougnsits apparent 
character must show eometbing or either to 
e?ablish that it is a bemmi or sham transac- 
tion ” This brings the legal situation into 
line with the general doctrine already cited 
from Lord Westbury. 

it is, however, in the present case their 
Lordships’ opinion that proof that Bivga 
(3» n M. I, A. 2^ at p. 4t; 7 W. fl. n ^p O n 
2 Sar. P. C. J, 215; 1 Suth P. O.J. 6>l-20 B R U 
t* > I A. I '■ P O.ij 15 C. 2 I- A S.ir. P 0 r 
7l{ Rafiqiie A Jacksou’s P. C..No. yi ii ImU. jur. ^,-‘1 
7 Ind. Deo. s.^ 6g9. '* 


Begam’e ownership was btnami for Wilayat 
bae entirely failed. The sotion is brought 
after years of pofsefsion, and when the 
prirrifel rsriiff to <1 e treriepiicr olellfrg* 
ed ard elro Ike irortgegfe 1 itoBelf rre 
dead. This is a oiroumstance not without 
weight in such cases, and it involves a certain 
addition to that duty or onus of proof which, 
in henamt cases, dees undoubtedly rest upon 
the aBsertor. 

Tbeic Lordships will linmbly advise Hie 
Maje-ty that the appeal should be allowed, 
that the judgment and decree of the Sub- 
ordinate Judge should be reverted to, and 
that the apnellantbe frmnd entitled to costa 
from the date thereof, namely, the 16th Sep- 
tember 1912, and to the costs of thiflanpeal. 

Appeal ailnw^d. 

Solicitors for the Appellant: Mr. Douglai 
Grant. 

S'l’citnrs for the Re-pondents: Messrs. 
Barrow, R(g‘rs .J- ^•evill. 


MADRAS HIGH COURP. 

Civil Rkvis.O'( PitnTXo.v No. X102 op 1918. 

March 14, 1919. 

Present Mr. Justice Oldfield and 
Mp. Ju'^tioe Seshagiri Aiyar. 
ANANTHARAJC SHETTy— 
Petitiobeb 
vers's 

APPU HEG A DPI— Rr«ponpb*it. 

Religious ffHti -irmciits Act (XX of s. 10, order 

under Review, whether permissible-inherent power qf 

Court ~ Cl' il Piocedure Code (Act F of .aOS), ss. 141, 

] 5 1 » 

Tnasmucli ns tlioro ts no explicit provision in the 
Koligioug Lndowments Act for a review, a District 
Judge has no power, under that Act, to review an 
order passed by him under section :il of the Act, 
nor Ims ho any such power under section 141 of the 
Civil Procedure Code, [p 57, col 2 - p F,y, cols. A V.l 
The power to review is not inherent in a Court, 
and can only bo exercised if it is permitted by 
Statute, [p, .id, cols I A 2.] 

Petition under section 116 of Act V of 
1908, praying the High Court to reviBe 
the order of the District Court. Sooth 
Canara, dated the 29th .July 9t8, in I. 

A. No. A2 of 1918, in Original Peti- 
tion No. 8 of 918. 

F AC I'i Aoo-iv from in Ig n-ant 

il A l-u ir ■■)' yir H ;V. 

Aiya Aiyur^ tor toe PeuCiuner.— An order 
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Duder eeotion lO of the RAliifioas Endow- 
ments Aot is a jodioial order nassHd by 
a Civil Oonrt. Kala^risKna Uiiy^r v. 
Vatttieoa Aiynr (1). Henoe the Cjart that 
passed snob an order oan review it under 
seelion 114. Civil Proaedare 0 »de, or under 
seatidn 151, Civil Proaedare Code (inherent 
power). See alao Ko^tion 141. The provisions 
of the Code should be applied to all proceed- 
logs in Civil Gonrts. 

Mr. B. viitara no for the. Rejpond- 
eot. — The right of review mast be apeoislly 
oonferred by Statute and seation 114. Civil 
Prooednre Code, does not apply to this 
ease. Seotion I4l applies only to proaedare 
bat review is a enbstaotive right. Dam id >ra 
Msrton v. Kittappi Menon (21. Rightof review 
is not inherent. Biii Nuth Ham Qoerika v- 
Kumar Sirigfk (C- Stata>:e alone oan aonfer 
it. Uuthiah Ohettiar v. Bawa Sakih (4*, 
JDamodara Nadar 7 Idan'cka Vuchaka Djsika 
Pandara Sannadhi (5), D-6t Bak' sK Singh 
V. Hahib Shah (6), Vulcan Iron Worki Go. 
Ltd. V. Btsiu tib-iur t irtud (7), Brew v. 
Willii (8), Lala Pryag Lai v. Jut Narayan 
Singh (9). 

The provisions of the Code do not apply 
to Rsvenas Coacts. See also BnimathRim 
Oof-nka V. Nand Kumar Singh (lO); The 
Bolivar (11). 

Farther, seotion 9 of the Religions Endow- 
ments Aot makes a npeoial provision for 
similar eases and so the Civil Proaedare Code 
oannot apply. 

JUDGMENT. 

OLDViitD, J. — The only qaestion we have 

(1) 40 Ind. Caa. OfiOi 40 U. 793: 15 A. h. J. 645; 

2 F. L. W. l.»lj 38 M. L. J 69; 26 0 U J. IAS; 19 

Bom. T.. R. 715j ( 917) M. W. N 64S, 6 L. W. 501; 

22 0 W. N. 60, ll Bur L T. 44 I. A. v!6l (P. C ). 

(2) IDInd Cm. 879; 86 M. 16i 21 U. L. J. 613; 

(1911) i U. W. N. 18. 

(8) 18 Ind. Caa 95Sj 40 C. 66?; 17 C. W. N. 465; 

1? 0. L. J. 483, 18 H L T. 4H7t 15 Rom. L. B 600; 

(1918) H. W. N. 66 40 I , A. 54 (P. 0.) 

(4) 26 Ind. Oaa. 40, '7 tl. L. J • t»5, I L. W 969. 

(ht Ind Cai. 4)''; H8 U. 65; 19 U. L. J. 725; 6 

H. L. T. 177. 

(A) 19 Ind. Oaa. 5S6; 86 A. 881t 17 0. W. N. 629; 

11 A L. J. 621^1 18 0. L. J. 9; 16 Bom. L. B. 040; 26 

U. L J. 148; 14 M L. T. 88; (1913) M. W. K. 

666; 16 0. 0. 194; <0 I. A KO P. 0.). 

(7) 1 Ind. Taa 9z7i 36 0. 283, 8 0. W. V. 846. 

•8<ilH91) Q. B. 450idOL J. Q. B. 264; 64 L. T. 

769; 80 W B.810, 65J P 378. 

lOt v8 0. 410 11 Ind. Doo. N t.l 280. 

(10) 34 0 677; 1 0 W. N 808; 6 0 L J. 84 

(11 COl'l) a A 0. 203;b5L. J. P. i93; 2 P. Caa. 

17illl4L.T.l(X>6. 


OASES. 

to deaide is whether a DUtriet Jr.o’ge can, 
at the inPtacoe of a perty, review an 
order parsed hy him under Bcolion 10 of 

Aot XA of 863. 

The Aot contains no expHoit provision 
for a review atid petitioner has aeoorditiply 
eapported bis claim to one with reference 
to (0 the Code of Civil Procedure, (2) the 
inherent power of the Court. 

As regards the Code there is notliing 
in the Aot to apply its provisions and they 
can be applicable, if at all. only with refer- 
enoe to seoticn 141 of the Code itself. 
That eeotioD, however, dees no more than 
provide for the prroedure to be adopted by 
Coarts of civil joriediotion in dealing with 
ma ters befere them. It does not authorize 
an appeal, since that would not be a mere 
matier of priTredore, but the reongnition of a 
substantive right, which must be conferred 
in explicit terms. Damodara Menon v. 
Eitioppa Menon (2). And similarly it 
oenferM no right to a review. For we have 
not been shown how the one riaht stands 
00 a different, footing from the other. 

To turn to the alternative ground for 
petitioner’s claim, that the power or duty 
to review an erroneons decision is inherent 
in the Court, he has supported it mainly with 
reference to Syud Tufueeool Hossein Khan 
V Rughoonath Fershad (14). I referred to the 
material dicta in that case in my judgment 
in Mulhiah Chtttar v. Batca Sautb (4) and f 
am etiU of opinion thst the Coart’s action, 
which the Jodioial Committee then approved, 
consisted merely in the recognition that 
previoDS proceedings anthoriaed by it were 
void. 1 may now add that the case can 
be regarded on the widest onnstraction 
only ae aatborising the Court to repadiate 
its previous proceedings on the ground that 
they were withoat jari.-diotion, Debt Bakhth 
Singh V. Habib Shah (6) being similarly 
decided in very similar oircamstanoes, or 
alternatively on the groand referred to in 
the judgment that a mistake had been made 
tbroogh inadvertence. Again inMakomad Kala 
Idea y. Harperink (13) the right to review 
was recognised, beoaase the proceedings 

( 12 ) !4 U. 1. A 40 7 B L B 186 P. 0.)} 2 Bath. 
P C J. 434: 2 Bar P. C. J. 666: 20 B. B. 701. 

(I3< 1 lud. Caa. 122; 36 0 ' 28 , 6 A. L. J 
84; 18 C. W. N. 249; 6 U. L. T. 126; 9 0 h. 3. 
165; 1 Bom. L. B. 22/; 19 M. U 3. 116; 5 L. B. B. 26; 
86L A.88(P.O.;. 
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were vitiated by the fraad or mierepreBen* 
tation of ao offiaer of the Coort. 

These oases, however, merely constitate 
exceptions to a role whioh is otherwise 
well estahliebsd, and the faots io none of 
them in any degree resemble those alleged 
before os. For the role that a Coart 
oannot review its own deoision except so 
far as it is permitted to do so by Statute, 
is of general aothorily, since it is reoognised 
alike in England, for instance in Dreto v. 
Wilis f8) and in India in Damodara Nadar 
V. Manicka Vachaka Dasika Pandara Sannadhi 
(5), Lola Fryog Lai v. Jai Narayan Singh (9) 
and Baii Naik Ram Ooenia v. Nand Kumar 
Singh (3). And here the petitioner has 
alleged only that, if be bad had a better 
opportunity of layinghis oaee before the lower 
Oonrt, he would have been able to adduce evi- 
denoe, which would have resulted in a 
di^erent deoision. 

In these oircamstanoes there was no 
ground on whioh the lower Court could 
he aeked to review its order. The civil 
revision petition most, therefore, be dismiss- 
ed with costs. 

Seshagiri AiTaR, J. — I am of the same 
opinion. 

The question raised in the order of the 
learned District Judge is a very important 
one and I shall, therefore, say a few 
words. The ground has been cleared 
considerably after bearing the very able 
arguments of Mr. Sitarama Rao who appeared 
for the coanter>p6liiioner, 

Jt was argued by the learned Vakil for 
the petitioner that, as under the rolirg of 
the •’udioial Committee in Balakrishna TJdayar 
V Vatudfva .dtpar (1) the D.'atiiot Judge 
in eiling up a vacancy under section 10 of 
Act AX of l£6d is acting judicially, bis 
orders are clothed with all the rights and 
are subject to all the disabilities which 

attach to bis ju'^gments in an ordinary civil 

action. I do not th n'i this result follows 
from the judgment of the Privy Council 
District Judges in this Presidency have 
jansdiotion to hear and determine oa«es 
under special acts. In some of them, the 
procedure to be followed is prescribed. In 

others, the Civil Procedure Code is referred 

to as regulating piooedure. Where neither 
of these provisions b»i,»t. the Disu iot Judge 
if be H asked to deal with the ^ubj^nt 
judrir.l.yi 6- o.d act on principle cf 


audi alteram partem, take such evidence as 
may be tendered and decide the matter 
according to well-recognised principle's of 
jurispradenoe. Such a disposal does not 
necessitate the application of all the pro- 
visions of the Code of Civil Procedure to 
faia procedure and conolusions 

It was next argued that section 141 of 
the Code of Civil Prcoedure is indicative of 
a general enunciation of principle by the 
Legislature that to all the judicial proceedings, 
the Civil Procedure Code is applicable. 
The section only empowers the Judge to 
regulate judicial trials by rules as to 
summoning of witnesses, etc., whioh are 
to be found in the Code and not that the 
Code is to he applied in its entirety to 
such proceedings, including power of appeal 
and of review. 

The last argument related to the inherent 
powtr of a judioiil officer to review his 
own judgment. It is settled law that a 
case is not open to appeal unless the Statute 
gives such a right. The power to 
revie''-' must also be given by the Statute. 
Prtma jacie a party who has obtained a 
deoision is entitled to keep it unassailed, 
unless the Leg>‘ lature has indicated the 
mode by which it can be .set aside. A 
review is pra loally the hearing of an 
appeal by the same officer who decided the 
case. There is it least as good reason for 
saving that soon power should not be exer- 
cise! uoless the Statute gives it, as for 
saying that another tribunal should not 
hear an appeal from the trial Court uoless 
such a power is given to it by Statute. 
This was the view taken by Lord Esher 
in Drew v. Willifi (d) In Charles Bright 
^ Go. Lid. V. Sellar (14) and in Htssion 
V. Jones (16) the same principle was 
enunciated. The decision in The Bolioar {ll) 
as poicted out by Mr. B. Siiarama Rao, 
proceeds on the ground that no party 
should be condemned onheard and when 
such a procedure has been adopted, the 
Court has inherent power to re consider 
its deoision. 

The course of decisions in this coontry 
has followed the same line. In Damodara 
Nadar v. ilanicka Vachnha Vesika 
'Mj (1904, 1 K- B. 6; 72 L.J K B. 921} 89 L. T. 
431; 6 > W. U. H8. iO T. L. it. 12. 

il5 (MIU 2 K B. 4215 S3 L. J. K. B. 810} I lO hi 
T. 773; SO T, L. H. Sao. 
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Pandora Sar.nadhi (ft") in which the 
qacBtion was whether a Collector oao review 
his order under the Revenue Recoveiy 
Act, this Court following. Drew v. Willis 
(8), held that the right to review is not 
an inherent power Lola Fryog Lol v. /ui 
tlarayon Singh {Q) is to the same effect. In 
Baiinath Bam Ooenlta v. Nand Kumar Singh 
(lO) a similar view was taken. When that 
case was taken before the Privy Council, 
Lord Atkinson, in the oouree of the 
argument and in the short judgment that 
- he delivered on behalf of the Board, 
declared in explicit terms that the power 
to review is not inherent in a Court. Mr. 
Sitarama Rao with characteristic frankness 
drew our attention to Spuci Tuffuzzool 
Bostein Khan v. Bughoanath Pershad (12) 
as sonndiug the other way. After reading 
that judgment I am convinced the Judicial 
Committee did not intend to lay down that a 
Court has power to review its own judgment 
even tboogh there is no law empowering it 
to do so. It was pointed out in that case 
that the order was an invalid onej that 
is to say, it was an order which the 
Court had no jurisdiction to pass. That 
decision is of the same class to which The 
. BoUv'.r (11) belongs. Another Privy OooDoil 
case in D. bt Bakhsh Singh v. JIabib Shah 
(6) proceeds on the ground that a Conri has 
power to correct mistakes into which it has 
been led by inadvertence. In Mahomed Kola 
Mea V. Harperink (13) the auction purchaser 
was misled by the mierepresentalioD of the 
Court officers. The Judicial Committee held 
that a Court abould be earefol to see 
that it does not contribute to the itfiicting 
of injuriee on parBone who come before it, 
believing that the Ccurt ar.d its ofEcere 
would act honestly. Tbeee cases do not affect 
the present question. 

Id a review, in short, a party generally 
olaime a re^eonsideration of the deeisu n on 
the ground either there ie some fresh 
evideoee or a new prononneement of law 
or some new matter which, if taken into 
aaeount) would have e0eeted the attitude of 
the Court regerdiog the matter in dispute. 
Such a eonsideratioD is analogous to what 
happens on the bearing of an appeal and 
ie not analogous to prooeediogs in wbioh for 
fraod or inadvertence, the Court is permitted 

to eat aiide ite order. 1 am. therefore, of 
opinbn that a Diatriet Jodga baa no power 


to review bis own decision passed unde** 
section 10 of the Religi one Endowments 
Act. It is onneoessaryii.io, consider the 
further argument of Mr. Sitarama Rao 
whether seotion 9 of Act XX of 1863 is 
applicable to orders passed by the District 
Judge under section 10 of the. same Act. 

I agree that the petition ehculd^be dismiss* 
ed with costs, 
u. C. P. 

Petition dismissed. 


CALCUTTA HIGH COURT. 

Appeals from Appellate D£C.;eBH 

Nos. 258 AND 303 or 1915, 

March 25, 1919. 

Present-. — Justice Sir Asntosb Mookerjee, 
Kt., and Mr. Justice Beaoboroft. 

IN No. 258 OP 1915 

SURENDRO NATH MITRA— Defendant 

No. 3---APPELLANT 

versus 

KSHITINDRA MOHUN MITRA— 

PlaJNTIFP ANDOTbBKB— *DKPSNDA^TS 

Nos. i aad 2— Respondents. 

In No. 303 of 1915 

t ATISH CHANDRA SINHA and anotheb 

Dafsndants Nos. 1 and 2— Appellants 

vt rsu$ 

KSHITINDRA MOHUN MITRA— 

Plaimiiff and anotl eb— Defendant No. 3 

— Respondents. 

Mort^nge^ Mortgagee, xoh^ther can question title of 
mortgagor — Benamidar^ whether can sue on mortgage--^ 
VsuJ^uciuatg mortgagee, liability of, to render accounts 
- Estoppel^Evtdcnce Act (I of 1872^ s 116. 

A morlgagco who accepts a mortgage from a 
pareoD caanot queation his title to redeem the pro- 
perty upon payment of such aum as may be found 
due by the Court, [p* 61^ ool 1.] 

A suit for forocloaure, sale or redemption can be 
maintained by the person named in tho mortgage- 
deed as mortgagee or mortgagor^ as the case may be* 
[p. 60, ool. 2.J 

A uiufruetuary mortgagee was placed in posseasion 
of a property of which the area and the income were 
liable to Tariation. It waa stated in the, deed that 
the net protit of the property would be Bs. 1 10, 
out of wbioh Bs 80 would be set off against interest 
and the balance against the prinoipah 

Heidi that the parties did not intend to hare 
their righte and UabOitiee adjusted oa the baeis el 
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the actnal fi^nres tnentionocl in^ the mortjrage-deed 
and that tberofore, the mort^iree wus not exonerated 
from his ordinary liability to render an account, [p. 
6l col. 2; p b2, col. 13 

Appeals atrainPt the deoiei^n of the Distriet 
Jndee. Bnrdwan, dated the 25tb Jamary 
1915, mndifyiDi? Additional 

Sobordlnate Jndge, Bardwan, dated tbe 

25th March 1914. 17 i-l- 

Sir Baih Behory Qhose and Baba Eahhinkar 

fortne Appellante. 

Bahna Vwarha NathOhuckerbutty and Jyotitk 

Chandra H‘trn, for the , .... 

JUDGMENT.- On tbe 24th March 1901 

the plaintiff executed a asufrootuary mort. 
gage of land in favour of the Brat defendant 

for theb^neBtof the latter and hie father 
the second defendant. The defendants we-t 
into possession bat defaulted to pay rent 
to the eopsrior landlord, who had the 
property sold tinder Relation VIII of 
1S19 Tbe third defendant became the 
purobaper at this sale. The Courts below 
have oonoorrently found, contrary to the 
allegation of the defendants, that the sale 
was brought about by tbe fraud of tlie 
Brat two defendants, that the purchase was 
made by them in tbe name of their relation, 
the third defendant, and, that their posf^es- 
eion of the property has been in no way 
affected by the proceedings in Court. On 
the lOth September 1912 the plaintiff 
commenced this suit for redemption of the 
mortgage and obtained a decree in the trial 
Court. Three appeals were ttertuoon p»e* 
ferred, one by the first two defendants, a 
second by the third defend not, and tbe 
third by the plaintiff The District Judge 
.dismissed the appeal of the third defendant, 
and modified the. decree of the Court of 
first instance on tbe appeals of tbe plaint' 
iff and the first t^o defendants. This 
decree has been assailed before ns in two 
separate appeals, one by tbe first two 
dsfendnnts, tbe other by tbe third defend* 
ant. On ti e elaborate arguments advanced 
by both sides in this Court, two substantial 
points emerge for consideration, namely, 
arst, should the trial Court have framed 
an issue to determine whether tbe plaintiff 
was tbe real owner nf the property as 
alleged by him or a henamidar for bis 
father and other members of tbe joi'ut 
family, as asserted by the defendants; 
and, gecondly, whether tbe mortgage accounts 
taye been taken on an erroneous principle. 


As regards the first point, the Courts 
below have found that at (be date of the 
mortgage tbe plaintiff was in possession 
and that the deed was executed in his name. 
Tbe District Judge, in concurrence with 
tbe Subordinate Judge, has held that as 
the mortgagees took the mortgage from 
the plaintiff and obtaired possession from 
him, they could not be permitted to ques- 
tion bis title, in view of the rule of 
estoppel eiiunoiated in section 116 of tbe 
Indian EFidenoe Act. This view is clearly 
weil'fonnded. As explained in the case of 
Bkaiganti Bewa v, TUmmal Bidyikar (1) 
enjoyment by permission is tbe foundation 
of this doctrine. Two conditions are essential 
to the existence of the estoppel, namely, 
fir.'t, posoe.ssion, secondly, permission; when 
the-^e conditions are preseut, tbe e.stoppel 
arises, and the e<^toppel prevails so long 
as such possession continues. Anart from 
this, the contention of toe appellant that 
a redemption suit cannot be maintained 
except by the real owner, is too broadly 
formulated and is against the balance of 
judicial authority. Tbe better opinion seems 
to be that a suit for foreclosure, sale or 
redemption can bs maintained by the person 
named in the deed as mortgagee or mort* 
ga«or, as the ca«e may be: Sachitananda 
b'Siihop'ilTn V. B'd^rnm Oofiiin (2', Dagdu v. 
Bnivn’ Ramchmdra Natu (3), Ravji Appa}i 
Kulkarni v Mahadeo fiapuft Kulkami (4), 
Yat Ram v. Umrao aingh (5), £ainan«/a* 
chariai v. Srinivagcchatiar (6), AUkian 
Bibi V. Rambaran '-‘hah (7), Sreenath Nag v, 
Chundernalh Chose (e), Bhoobunestur Soy v. 
Jugg'ssuree Oho(odhrain{h), Hara Qobinda Saha 
V. Puma Chandra iiaha (10), Rirtibash 
Das V. Oopal Jeo ( I). A similar prinoipls 
bas been applied to leases: Bipeen 
Beharee Ohowdhry v. Ram Ohunder Roy (121,- 

(1) 35Ind Caa. 7; 24 C. L. J. 103; 20 0. W. N. 
13:«. 

(2) -4 0. 644: 12 Ind Dec (N. 8 .) 1099. 

(H; 2i H. 8 0; II Ind. Dec. (n. s.) 1130. 

(4) 22 B. 672; 1 1 Ind Deo. :N. a.) 1030. 

( 6 ) 21 A. 3Sl; a. \y. N. (1899J 180: 9 Ini. Die. 
(H.i )951. ' ' . ’ 

(61 9 M. L J. 103. 

(7 7tnd. •'•as I 66 ; 12 0. L. J. 367. 

( 8 > 17 R. 192. 

(9) 22 W. R. 413. 

(lOj 1 Ind Cae.5J2{ 11 0. L. J. 47. 

(11) 20 Ind. Caa. 499; 19 C. L, J. i93i 18 O.W.Nf 

814. *• 

(12) 14W. H. 12 . 
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DontelUv- Keiarn'iih (13). Kedarnnth Chucker- 
butty y, Ben amin Vnnzelle (i4), Indtrbultee 
Kooery. Shai h Muhboob Ali (15), Jainnrnyan 
Bo$e y. Kadimbini Dasi (l6), Furuia v. 
Tora& (17), which are meritioned in the oa^e 
of Atrabannesfa y. Safatulljk (Id). We are 
of opinion that the firet qaestion mast be 
answered against the defendants; they 
aooepted the mortgage from the plaintiff 
and oannot now qaestion his title to 
redeem tho property apon payment of snob 
Bam as may be found doe by the Court 
This view is to harmony with the 
observations of the Jadioial Committee 
in Sduhammad Mahhub Ali Rhan y. 
Bbarat Indu (19) on the uatare of benami 
transaotioDS. 

As regards the second point, the Courts 
below have held that the Brsttwo defend* 
ants are bound to render an aooount as 
mortgagees in possession. They do not 
repudiate their liability to aacoont, but 
contend that the accounts should be talc^n 
on the basis of the sums mentioned in 
the mortgage bond irrespective of the 
aotual proBts of the property. The oon* 
troversy has thus centered round the quesMon, 
whether the rights and obligations of the 
psrties in this respect are governed by 


section 76, clauses (p) and ih), or by 
section 77, of the Transfer of Property Act. 
Under the former section, the mortgagee in 
possession is liable to keep and give accounts. 
This is the general rule, subject to the 
eioeptioo formulated in section 77, which 
provides that nothing in section 7 oUa'^es 
(b), (d), (p) and (A; applies to oasts, 

where there is a contract between the more- 
ffBgae and the mortgagor that the receipts 
from the mortgaged property shall, so long as 
the mortgagee is in possession of the property, 
be taken in lien of saobtntbre^ ai d dedned 
portions of the principal. Nciv, noder 
Mctbn 58, olanse (d), a mortgage is a<<afraeta 
where the mortgagee receives the rents 
and pro6ts either (O in lien of interest 
or in payment of the mortgage 
BOqey, or (if>) partly in lien of interest 

(19) 10 w. R. IROt 7 B. L. B. 780. 

W W. B. 9U. 

(If) M W. B. 44. 

I1§>7B. UB lU(not0\ 

,I9« (iWI Wyman 4. 

^ ^ Ali- ifPl u Q. L. J. tS9i 43 0 SOi. 

« UA 8J| tiO. n. H. 88l| (1910; M. V, 


and partly in payment of the mortgage 
mnney. Sention 77 cons qneT-tly proitois 
nsofruotuary mortgages of the fir.t category 
as aDo Rooh usQfro-’taary raoitgrge‘» of thb 
third category as are entitled to take the 
proGts in lieu of interest and deGned por> 
tioDS of the principal, The Courts below 
have oonoorrently held that the mortgage 
before us falls within the general rule; 
in other words, that it is not of e’toer 
of the two types jant mentioned. .The bond 
states that tne mortgagor took a loan of 
Rs. 1,600, which carried interest at 5 pero'-nt, 
per annum, and then proceeds to desorihH the 
sobeme for repayment of the debt. It sets 
out tbe annual proBt according >o the rent* 
roll, allows a remission for e-tablishment 
charges and makes a deduction for tbe rent 
and cesses. This, it is stated, shall leave 
a net proBt of Rs. 110, out of which Rs. bO 
would bs set off againet interest and the 
bilanoe against the principal. It is plain 
that if the actual income from the property 
were assumed to be that mentioned m tbe 
rent roll, tbe amounts stated as payable 
on account of interest and in redaction of 
tbe principal could hold good only during 
tbe first year. Daring the second yeari tbe 
interest would run on a reduced priooip«l, 
BQ’i, at the end Of that y:ar, a larger sum 
than that availab.e in tbe Grst year would ba 
eet iff agaiiiet the principal. Ihia p^oce^8 
would ooiitinue from year, to yeax — each 
Buccessive yeir a decreasing amount would 
be due for interest and an increasing 
amount set off against the principal. This 
militates against tbe theory that tbe par* 
ties intended to have tbeir rights and 
liabilities adjaated on the basis of the 
actual figures mentioned in ibe docament. 
This view is supported by a sigDifioaut oir* 
oumstinoe. The hastabud or rent roil would 
preeumably show only tbe rent payable by 
tbe teoaots, but there were, as tbe Courts 
below have eoDourreotly found, other sources 
of iucome, for instance that derived tr^m 
tbs Mana of the river Uamodar and tbe 
Jolkar. Finally, tbe mortgagees were placed 
in possession of tbe alluviated and diluviat* 
ed land#, whereof tbe arta and insoma 
wonld vary from time to time; it is im* 
probable that tbe mortgagor should bava 
inteuded to make a present to the mort* 
gagaes of tbe inooma wbiob might aoerna 
from aaaratad lauds, or that the mortgagaa^ 



62 


INDIAN CASES. 


[1919 


KAUCUAMDRi RiNIRAM V . LAZHAN. 

6honld have nodertakeo, io the eveijt of 
dilavion, to give the mortgagor credit at 
all hazards foi a dehnite sum. On an 
examination of all tbe provisions of the 
deed, we are of opinion that the Coarts 
below have correctly held that it does not 
exonerate the mortgagees from their ordinary 

liability to render an acor>Dnt. 

The resnlt ie that the decree of the Dis 
trict Judge is affirmed end these appeals 
dismissed with costs. 

Appeals dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. dl3-B op 1917. 

July 31. 1919. 

Present:— JAr. Mitra, A J. C. 
BAMCHANDRA KANIRAM M ARWAUI — 
Dependant No. 1 — Appellant 

versus 

LAXMAN and another — Plaintipp and 
Defendant — Respondents. 

JSerar Land Revenue Code, s. 79-~Landlord and 

tenant Notice to quit — Mode of service— Refusal of 

post card, uihether suSicient service — Evidence Act (I 
of 1672^, A. 114, III- (f ; — Eresumption of fact— Appeal, 
gectynd— Interference, whether permissible. 

SeotioQ 79 of the Bcrar Land Revonuo Code doos 
not lay down any specific mode for the ecrvico upon 
a tenant of a notice to quit. A notice, thoreforu, 
sent to a tenant by means of a registered postcard 
the acceptance of which, upon being tendered by 
the Postal authorities, is refused by him, constitutes 
a proper service, [p. 62, col. 2; p. 63, col. 1] 

Where, opon the evidence, a presumption of fact 
under section 1 14, illustration tO, of the Evidence 
Act is drawn by an Appellate Court, such presump* 
tion is binding upon a Court of Second Appeal- 
[p. 63, col. 1.] 

Appeal against the deoree of the Additional 
Distriot Judge, Akola, in Civil Appeal No. 
38 of 1916, decided on the oOth April 1917, 
arising oat of Civil Suit No. 217 of 1915, in 
the Court of the Mansif, Bassim, decided on 
24tb July 1916, 

Mr, M. V. Jeihi, for the Appellant. 

The Hon’ble Sir B. K. Bose and Mr. V, 
Bose, for the Eespondente. 


.lUDGMBNT. — The defendant appellant 
olaiois to be a permanent tenant on the 
basis of a contract. The Coarta below have 
found the contract not proved. The 6nding 
is attacked oo the ground that after the 
learned Additional District Jadare recorded 
it, he pmo'-eded to disou-is la-v a« to 

whe<-ber an isaradar bolding a lea'e from 
the Government for thirty years o 'uid graoo 
a permanent sab-lease. In this he may be 
right or he may be wrong, bat this does 
not affect his appreciation of the oral and 
documentary evidence regarding the all»-ged 
contract. I mast, therefore, aooi-pt the 
dnding that the appellant has failed to 
prove that be is not a tenant from year to 
year. 

The next question that arises is whether 
the tenancy has been determined by a notice 
to quit as reqoired by section 79 of the 
Berar Land Revenue Code. This section, 
unlike section 106 of the Transfer of Property 
Act, does not lay down the mode in which 
the notice to quit has to be served upon the 
tenant. 

In the plaint the plaintiff alleged that 
he sent a registered post card to the 
defendant, that the defendant refused to. 
accept it and that the registered post card 
came back to the plaintiff through the 
Post Office with an endorsement that the 
addressee refused to accept it, and hence 
it was returned to the sender. The de- 
fendant denied that he refused io accept 
the post card or that it was tendered to 
him. There was a further allegation in 
the plaint to the effect that after the post 
card was retarced to the plaintiff, he 
affixed similar notices, one on the bouse 
and another oo the 6eld of the defendant. 
The latter allegation was not denied in the 
pleadings. It is naneoessary to say if this 
was good service of tbe notice under the 
Berar Land Rsvenue Code. There is a 
witness oo bsbalf of tbe plaintiff who 
proves that the post card was posted and 
registered and tbe post card has now been 
produced in Ooart by tbe plaintiff. It 
clearly is a proper notice to qmt. The 
only question is whether it was tendered 
to tbe defendant or not. Tbe defendant 
has not gone into the witness-box to deny 
that it was tendered to him. The lower 
Appellate Court points out that it is not 
possible in a small Tillage where. tbs, 
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defendant resides that a person in his 
position ooold not be foond. I may note 
that the address given in the post card 
was a oorreot. Having regard to the nsoal 
course of bnsiness in the Post Office, there 
are two reasonable presamptions to be 
drawn when a registered post card is 
refarned to the sender; one is that the 
addressee ooold not be foond and the other 
is that the -addressee has retosed to accept 
it. The hrst of the presamptions has been 
held inapplicable in the present case, and 
the lower Appellate Conrt was, therefore, 
jostided in resorting to the second pre- 
somption. This obviates the necessity of 
relying upon the endorsement on the post 
card pnrporting to be made by some officer 
of the Post Office. The lower Conrts were 
also jastiOed in rejecting the further possi- 
bility that the postman did not go at 
all to deliver the registered postcard and 
in asEoming that the usual ocur.ee of 
boBiness was followed. There isthos legal- 
ly soffioient evidenoa to warrant tl.o finding 
that the postcard was fendered to the 
defendant and refused by him. The pre- 
sumptions referred to above arepro^ump- 
tioDS of fact under section 114, illuitration 
(f), of tbe Evidence Act and it was for 
tbe Conrts below to say whether the pre- 
sumption ie to be drawn in this case or not. 

On behalf of the appellant reliance is 
placed on Qobinda Ohandra Saha v. Dwarka 
Nath Patita (1). That wae a Brst appeal 
in which the learned Judges declined, in 
view of tbe sworn testimony of the defend- 
ant, to draw tbe presumption that tbe 
registered notice was tendered and refused 
by him on a particular date, wbiob bap 
pened to be the last day when tbe notice 
could be legally served. The date of tbe 
tender wee sought to be proved by the 
endoreement purporting to be made by tbe 
postman. The postman was not called 
as witness and it was held that saffioient 
foundation had not been laid for letting 
in the statement as relevant under section 
82 (2) of tbo KvidoDoo Aot* Tbo leftmod 
Judges, at page 497* cite illustration (6) 
to seotion 16, which ie to tbe folloning 
effect: 'The question is, whether a parti- 
oular letter reaohed A. Tbe facts that it 

(1> aa led. Cm. 962: 19 C. W. N. 4S9j 20 C. L. J. 

•Fs(^ ofT9 oT w. sir 


was posted in doe course and wa^ not 
retnrned through the Dead Letter Office are 
relevant.” They then proceed; “This is 
very different from the afsertion that if 
the letter is returned with a note thereon 
by the peon that it bad been tendered 
to and refused by the addressee, the infer 
ence follows that it was so aotu.*lly ten 
dered and refased." Ab I have Uready 
said, unless the endorsiement is proved two 
reasonable inferences are possible from th« 
return of the registered article. At page 
49g the judgment saye; "Pmof cf the 
fact that a letter correctly addressed has 
been Poa'ed and has not been received 
back though the Dead Letter Office may 
e presumption that it had been 
delivered in due oourre of mail to the 
addressee, but proof of tie fact that a 
letter has been duly posted and has been 
retnrned by the Postal authorities does 
not justify the presumption that it has 
been so returned because it has been 
refused by tbe addressee, for it may well 
be that it has been retnrned because the 
addressee has not been found; much less ia 
there a prtsuraption that the cover has 
been tendered to the addrsssee on a parti- 
cular date.” I do not find anything in 
the judgment opposed to the view taken by 
ise. 

The recent Privy Council case relied on by 
the respondent Harihnr Banerji v. Romsathi 
Roy (2l is not diieotly in point. 

1 am bound to accept the finding of the 
lower Courts in second appeal, I, therefore 
dismiss tbe appeal with costs. ’ 


Appeal dumitted. 

(2) 4S Ind. Tas. 277| 46 C. 468; 23 0. W N 77, ir 

A. L. J. 959; 35 M. L. J. 707; I'd 0. L. J. li? 9 7 W 
148; 26 M. L. T. 169; 2i B©m. L. K. 62 (1919 1 M w' 
N. 171, 1 n. P. L. a (II. 0.) .7B, 45 I A. 22 2 (“ cj! 

•Page of ]9 C. W. ~ 
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KRI9TO DAS DAW e. BTOUEBSH OHUCSERBDTTT. 


OALourrA HIGH oocraT, 

Ap<‘Bai. Ktijiii APPe^L.Tii Na. 1530 

OP i9i7. 

May 1^19. 

Present: — Mr, Jastioe^Newboald. 

Raja KaiSlO DaS LAW *nd (rrdBRS 
— Plaintiffs — Appb'.lants 
versus 

BYOMK.ESH CHaOKERBUrTY 

AND OTHiR^ — ReSPoNDBNTS. 

Bengal Tenancy Act 0 III B. C. oj 18SV. f ^53- 

Rent suit valued at less than Rs lOJ^ Appeal, second, 
whether ties. 


No secOQd appeal lies agaioet a decree passed lu 
a Bait for rent in which the amount claoiied does 
not exceed a hundred rupees, and in which no ques- 

tioD of title has been decided ^ 

Dhanukdltari Lai v flaoararo A/ur, 4 Ind. Cas. 74&, 
JO 0. L. J. distinguished. 

Appeal agttioao the decree of the Addi- 
tiooal District Judge, Jesaore, dnted the 9cb 
of May 1917, afifirming that oftheMunsjf, 
3rd Court at that place, dated the l«th of 


May 1916. 

PACTS appear from the judgment. 

Babu Amatenira Nath tSose, for the 
Eespoudeni.— 1 take a preliminary objection 
to Che bearing of tbia appeal, which arieea 
out of a euit for rent which has been 
diemiesed by the Court of Appeal below. 
Tne appeal ie valued at Rs. 3* 0 0. My 
submiasion ie that eection 153, Bengal 
Tenancy Act, operates as a bar. My 
second point is that the appeal has abated 
as one of the respondents is dead. The 
substitution petition did not mention the 
date of his death. Hence the order was 
made snbjeot to objection. 

Babu Narendra Ohandra Bose (with him 
Babu Naltn Ohandra Paul), fur Che Appel* 
lants. — Ae regards the maintainability of the 
appeal, 1 would submit that the appeal is 
competent. Refers to Dhanukihari Lai 
V. Baburam Ahir (1). As regards the 
BubstitatioD proceedings, the application 
was in order. We came to know of the 
respondent’s death when the notice was 
returned unserved. Under Order ZXIl, rules 
3 and 4, l am entitled to have six months 
from the date of my knowledge. There is 
nothing on the record to show that be died 
more than six months before the date of 
my knowledge. 

Babu AmarendraNaih Bose, for the Respond* 


ent.— I would draw your Ltordship’s atten- 
tion to section 153. This is a case for 
rent pure and simple. There was no prayer 
for aesesement or sectlemenC of rent The 
Appellate Court did not oon-iider the qa°.s 
tioD of title. It diJ not enter into the 
merits at all. Under Order XXII, rale 6, 
an application for substitation must be 
made within ths parioi allowel b/ Article 
177 of the Limitation Aot. The appeal 
will abate ipso f icto on the expiration of 
six months. Lime oonid not be extended 
under O d^-r XX, I, rule 9 

JUDG.VIEM r. — This is an appeal aKainst 
a decree dismissin/ a suit for rent in 
which the amount claimed is only 
Rs. S 10 0. 

A preliminary objection has been taken 
that no appeal lies. 

P.jrtha appellant reliance ie placed on 
the case of Dhonttkikori Lai v. Baburam 
Ahirii), in which it was held that a euit 
for arrears of rent or, in the alternative, for 
asses-iment of fair rent on the basis of a 
partition proceeding was out-ide the pro- 
visions of section 163 of the Bengal Tenancy 
Aot. But it appears that that decision does 
not apply to this case, as there is no prayer 
except one for recovery of arrears of rent. 

It appears to me doubtful whether the 
case is not to be tsken out of the provisions 
of section 153 of the Bengal Tenancy Aot 
owing to there having been a decision and 
a decree on a question relating to title to 
land. But, as the respondeot in whose 
favour the decree v»as passed has now 
pleaded that no question has been decided, 
it must be held, if there is any future 
litigation, that the question of the plaintiffs* 
title is not effected by the decision in this 
suit. I, therefore, hold that no question of 
title bas been decided between the partisa 
and the suit being one instituted by the 
landlord for recovery of rent lor a suoi not 

exceeding Rs. 100, no appeal lies to this 
Court. 

The appeal is accordingly dismissed with 
costa. 

Appeal dismissed. 


(1) 4 Xnd. Cas. 746; 10 C. L. J. 629. 
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UlTLIABil «. aARUD. 

NAOPtlB JUDICIAL OOMMISSIONBa’S 

COURT. 

SfC JND Civil Appeal No, 392 of 191 3. 

Jone l7, 1919. 

Present'. — Mr. Findlay, A. J. C. 
Musummat MULIABAI — Defekdant — 

Appellant 

versus 

GARUD AND OTdEKS— P laintiffs — 
Respondents. 

Contract Act (IK of 187 i) s. il -Specific Relief Act 
fl of milts, sk— Contract with minor, validity of— 
Minor, whether can be required to make compensation. 

A contract entered into with a minor is not a 
Toidablo contract, but is simply a nudum pactum 
ab im'h'o void, and cotnplotcly outaido tlie scope of 
Chapter IV and section 3Sof the Specific Relief Act. 
[p. 87, col. 1.] 

Appeal against the deorea of the District 
Jndge, Raipar, in Civil Appeal No. 9 of 
191S, dated the lOth May 19 8. arising: ont 
of Civil Sait No. lo-f of 19i7, in the Coart 
of the First Mansif, Raipor, decided on the 
30th Janaary 1918. 

Dr. Qour (with him Mr. Rattshankar 
Shukla), for the Appellant, 

Meesrs. Mohiuddin and J. 0. Ohosh, for 
the Respondents. 

JUDGMENT. — The plaint iffe^reapondents 
Garad, Anandram, Dalar Sinijh and Bal- 
ehand eaed the present appellant defendant 
Maliyabai in the Coort of the let Mansif. 
Raipar, for a decree for Rs, 1,800 onder the 
follofring oiroamstaaoes : — 

They alleged that the deceased son 
Bhagwat Praahad of Maliyabai had obtained 
two decrees against the pUiotiffs on the 
27th Joly I9l4i in the Coart of the Sab- 
ordinate Jadge, Raipar. At that time all 
tlie plaintiff A were joint and one Mangaai, 
nephew of the first plaintiff, the elder bro 
ther of the second and third plaintiffs and 
the father of the foorth plaintiff, was the 
manager of the family. The deceased Bbagwat 
Pnehad was the absolate owner of his vil* 
lage and need to manage it himself ; and it 
was alleged that, having represented him* 
Bstf as manager to Nangsai, he received 
Bs. 1,800, being the amount of the said 
decrees, less Re. 2oO remitted, and parsed a 
receipt therefor on the 2tftb b'ehraary 1}15. 
Shortly after Che said payment both Boagwat 
Prashad and Nangsai died. Thereafter the 
defendant Maliyabai took oat eseoation of 
the two deerees bat the objsotions filed in 

6 


the ezeoution proceedings by the plaintiff.s 
were dismi-^sed, tbs Sabordinate Judge oon> 
cerned boldiog that, Boagwat Frashad hav- 
ing been a minor, the payment of Ri. 1,800 
made to him ooald not be appropriated 
towards the said decrees. It was further 
alleged that Bhagwat Prashad had fraadn- 
lently represented himself to be a major and 
in the oiroamstanoes repayment of the 
amoant of Rs. 1,80) was claimed from his 
estate which is now in possession of the 
defendant Maliyabai. 

The first Coart held that Nangeai did 
not make the payment of Rs. 1,800 in qaes> 
tion and that the receipt (Fzhibit P-1) bad 
not been proved. On these and connected 
findings plaintiffs* eait was dismissed. On 
appeal to the Coart of the District Judge, 
Raipor, the lower Court’s decree was revers* 
ed and instead a decree was passed ordering 
the present appellant to pay Rs. I,:500 from 
the assets of Bhagwat Prashad in her hand 
in satisfaction of the claim referred to. In 
this connection the learned District Judge 
held that the receipt (Bxnibit P>1), as well 
as the payment specified in it, had been 
proved. Bhagwat Prashad, however, having 
been a minor at the time, had no power 
to compromise the two decrees referred to 
and the adjastment effected by him was, 
therefore, void. The learned District Judge 
farther f< and that there was no proof that 
Bhagwat Prashad had falsely represented 
himself to be of age when he took the pay- 
ment from Nangsai. Tne allegation of 
fraud, therefore, even on the finding of the 
District Jadge, failed. The lower Appellate 
Court, however, held that section 38 of the 
Specific Uelief Act applied to the case and 
that the present respondents were entitled 
to its benefit. The District Jadge accordingly 
parsed a decree as already mentioned. 

The defendant Maliyabai has appealed 
to this Court and reliance has been maialy 
placed on an important question of law 
which arises in oonneoticn with the case. It 
has ap to the present been held by the 
Indian Ooarre that on the authority of sec- 
tion I 5 of the Indiaa Bvideooe Act no one 
oanbealbwed to profit by his own fraad. 
It wmld aooear, h)waver, that the position 
in this oonoeceion ia the law of India would 
reqaire some reonsideration in view of 
the . decision of the Privy Ooaooil ig 
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Mahomed Syedol Ariffin v. Yeoh Ooi Oark 
(1). It is true that tbe deoisioc in qaes* 
tioo related to a oaae from the Straits Settle- 
ments, bat the law in force there corresponds 
closely to that with which we are concern* 
ed in tbe present case, the Straits Settle* 
ments Evidence Ordinance beingr closely 
modelled on tbe terms of tbe Indian 
Evidence Act. In tbe case in qaestion 
their Lordships wrote as follows : — 

**A case of fraud by tbe appellant on tbe 
sobjeot of bis age was set np, bat it cannot 
be doubted that tbe principle recently given 
effect to in tbe case of Leslie Limited v. Shiell 
(2i would apply, and each a case woald fail.” 

Now, tbe decision in the King's Bench 
case jast quoted concerned an infant who 
bad fraudulently represented that be was of 
full age and bad indnced the plaintiffs to 
lend him two sucus of £200 each. To an 
action by tbe plaicliffs to recover the amount 
of tbe advances on tbe ground that they 
bad been obtained by fraudulent misrepre* 
sentation, or in the alternative for money 
bad and rtcsived by the defendant to tbe 
use of tbe plaintiffs, the defendant pleaded 
infancy. The Court of Appeal held that tbe 
cause of action was in substance excontractuf 
that tbe plea of infancy was a good answer 
to the action and that tbe defendant was 
under no equitable liability to the plaintiffs. 
In the case quoted tbe learned Justice re- 
marked as follows : — 


“In the present case there is clearly no 
accounting. There is no dduoiary relation : 
the money was paid over in order to be used 
as the defendant’s own and he has so used 
it and, I suppose, spent it. There is no 
question of tracing it, no possibility of re- 
storing tbe very thing got by the fraud, 
nothing but compulsion through a personal 
judgment to pay an equivalent sum out of 
bis present or future resources, in a woid 
nothing but a judgment in debt to repay 
the loan. 1 think this would be nothing 
but enforcing a void contract. So far as 
1 can find, tbe Conrt of Uhanoeiy never 
woald have enforced any liability under oir- 
oumsianoes like the present, any more than 

a Court of law would have done so. and 1 
fcCl, ay Xnd. Cae. 401; 21 C. W. N. 267s (1917) M. W 
N. i62j 19 Uom. J.. B. 167 (P. C.)j tiyi6) 2A. C. 676- 

^ ^ 266; li& L. T. 664; 32 T. L 

A« 07o« ' 

(iJ) (1914) 3 K. B. 607, 83 L. J. K. B. 1146 11 L 
T. 106; 68 a. J. 463; 80 T. L. E. 460. ’ “ 


Um 

think that no ground can be found for the 
present judgment, which would be an answer 
to the Infants’ Relief Act.” 

It is true that there is no Infants' 
Relief Act as such in force in India, but tbe 
principles underlying this judgment appear 
to me to also apply to tbe present case. In 
the present case, moreover, there is on tbe 
finding of tbe learned District Judge no 
case of fraud, for the lower Appellate Court 
has in paragraph 7 of its judgment held 
that Bbagwat Prashad made no representa- 
tion at all about his age. 

A distinction must be drawn, of course, 
between a case like tbe present where cash 
passed and a case in which particular pro- 
perty, e.p., a horse or a motor oar passes 
to a minor. In the latter class of oases, 
where restitution is possible, it can, of 
course, be decreed by the Court. But tbe 
position is entirely different when mere 
money passes. In tbe 2 King's Bench case 
[Leslie Limited v. Shidl (2)] just referred 
to Kennedy, L. J., remarked as follows 

In tbe first place, it appears to me that 
whilst Courts of Equity have interfered to 
make an infant restore property found in 
his posssssion which he had obtained by 
fraudulent misrepresentation, as, e. g., tbe 
promissory-note in tbe old case of Olarke v. 
Oobley (d); to compel tbe recognition, 
in regard to property in bis possession, of 
rights and interests of persons whom he has 
misled into entering into transactions in 
regard to it [c}. Watts v. Oresswell (4}J; and to 
prevent tbe payment over again to tbe 
infant of moneys of which be has procured 
the payment already by a representation of 
full age, as in Oory v. Oertcken (5)) 
there is no case in which I can find that a 
Court of Equity has given judgment against 
an infant in circumstances like tbe present, 
that IS to say, in which it has interfered on 
the ground of the frand of the infant, where- 
y be induced the making of tbe contract of 
loan, to order the infant to pay the plaintiff 
a sum equal to tbe snm borrowed under tbe 
void oomraot, and so, in effect, to the amount 
o the principal lent, to give validity as 
against tbe infant to a void contract.” 

It is obvious, therefore, that, a oonsiderable 
8uJt has to be bridged before relief oan be 

(3) (1789) 2 Cox 173; 2 E. E. 25; 30 B. B. 80. 

(4) 9 Via. Abr. 416; 2 Bci. Abr. 616. 

(o) (1816) 2 Madd. 40} 17 B..E.,I8C; 66 B. B. 250, 
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KAUIMI KU^AS SAHA V. ABDUL RAHIM. 

given in a ease like the present as oompared 
with the ease where restitation of the aetcal 
property received by the minor ie possible. 

The learned District Judge in the 
view be has taken of the case, vide paragraph 
9 of his judgment, has relied on Hokori Bibee 
v. Bharmodae Qkose (6>, Datta Ram v. Vina- 
yak (7), aoi Kamta Prasad v. Sheo Oopal Lai 
(8). As was pointed out in Datta Ram v. 
Vinaya^ (7), the decision in Cohort Bibi v. 
Dharmoias Ohose (6) was to the effect that a 
contract by a minor, each as a mortgage, is 
void and that a money-lender who has 
advanced money to the minor on the 
seourity of the mortgage is not entitled to 
the payment of the money on decree being 
made declaring the mortgage invalid. The 
decision, however, is also an authority for 
the proposition that the oiroumstanoes of a 
particuUr case may be each that, having 
regard to section 41 of the Specific Relief Act, 
the Court may, iu adjudging of the cancellation 
of an instrument, require the party to whom 
such relief is granted to make any compensa- 
tion to the other which justice may require. 
We are, however, here not concerned with sec- 
tion 41 of the Specific Relief Act but with 
section 38 under which the learned District 
Judge has held that the plaintiffs are entitled 
to the decree he has given them. Now, in my 
opinion, Obapter 4 of the Specific Relief Act 
has no application whatever in the present 
instance. That chapter relates to the re- 
scission of contracts and the circumstances 
under which rescission may be adjudged are 
elear from section 35 of the same Act. The 
present contract having been made with a 
minor was not a voidable one but simply 
a nudum pactum ab initio void ; while Chap- 
ter 4 of the Specific Relief Act really deals 
with the case of siersons who are competent 
to oontraet. It, therefore, seems to me that 
•eetion 38 of the Specific Relief Act has no 
appliea tioQ to the present case and that 
the lower Appellate Court has erred in 
ffiviog the relief it did on the strength of 
this provisioo. 

As 1 have already shown, the re- 
•pondents can derive no benefit from the 
provisions of section 115 of the Indian 
Svidenoe Aet in view of the decisions in 

^ 80 0. (P. 0.) 6M| 80 1. A. 114] 7 0. W. N. 441; 

ft Bom. L. A. 4tl| 8 Bar. P. 0. J. 874. 

(7) 88 B. t8l| 6 Bom. L. A. 810. 

W MAU 


Mahomed Syedol Ariffin v. Yeoh Ooi Qark 
(1) and in Leslie Limited v. Shiell (2) and it 
follows, therefore, on the above findings that 
the present appeal must sncceed. The 
judgment and deoree appealed against are 
aooordingly reversed and instead a deoree 
will issne dismieeing the plaintiffs’ snit. 
As regards costs 1 think a fair order will 
be that the respondents should bear appel- 
lant’s costs in this Court as well as their own 
and the costs in the two lower Courts should 
be borne by tbe parties inonrring them. 

Appeal decreed. 


CALCUTTA HIGH COURT. 

AppsalIfrou Ordbb No. 100 or 1917, 

June 13, 1919. 

Present : — Mr. Justice Cbatterjea and 
Mr. Jnstice Duval. 

KAMINI KUMAR SAHA CHAUDHURY 

AND ANOTHER — DbOREBB-HoLDBBS — ^APPELLANTS 

versus 

ABDUL RAHIM and OTHiRS^JuDaMsiiT- 

Dcbtobs — Bbbpondbnts. 

Civii Procedure Gede ( Act V of 1908^ «. 47, O. XSI 
r. 2 —Baecution of decree — Satisfactian of decree, 
allegaiion of, lehether can be investigated^Certification, 
absence of, effect of. 

Where iu exooatioa of a deoree the judgment, 
debtor alleges that the deoree has been satisfied and 
that tbe deoree-holder baa failed fraudulently to 
certify the satisfaotion to the Gonit, the Court has 
power under eeotion 47 of the CiTil Procedure Code 
to iovastigate the allegation, ^p. 68, coL 

Appeal against tbe order of tbe District 
Judge, Chittagong, dated the 2l8t Decem- 
ber 1916, affirming that of tbe Muosif, 
Fatiokoberi, dated tbe 9th September 1916. 

FACTS appear from the judgment. 

Babu Sib Ohandra Palit (with him Babu 
Bhagirath Ohandra Das), tor the Appellant,— 
This appeal arises out of an application for 
execution of a mortgage-decree. The decree- 
holders are the appellants. In another 
execution case a petition was put in by the 
judgment-debtor for satisfaction of the mort- 
ffage deoree. Tbe present application was 
made on 5th March 1916. The ease of the 
judgment-debtor was, not that he paid tbe 
money to my agent, hot that he paid only 
& 9 . 250 out of Rs. 500 due in reepeet of tw« 
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decrees. The qaestioD, therefore, is whether 
an ezeeating Court can take any notice of 
any nnoertiSed payment in satisfaction of a 
decree. My submission is that it oaonot. 
Refers to Bireswjr Mooker^ee v. Amhika 
Okaran Bhattacharjee (l). Jogendra Nath 
Sarcar Y. Probhat NathOhatterjee (2). Certi« 
hoatioD was prayed for only in respect of the 
later decree and not in respect of the mort* 
gage decree. 

Baba Bt'raj Mohan Mazumiar, for the 
minor -Respondent (with him Baba Chandra 
Sekhar Sen, for other Rsspondents).— The 
oases cited are clearly distingaishable, as in 
fact there was no fraud on the part of the 
decree holder as in the present case. Refers 
to Qadadkar Panda v. Shyam Churn Nath 

(3). 

Baba Sib Chandra Palit, in reply — There 
is absolntely no evidence with regard to 
fraud. Under the antborities cited the Court 
cannot take oognisanee of each payment. 

JUDGMENT.— This appeal arises oat of 
an application for ezecntion of a decree. 
The jadgment'debtor objected to the exeoa* 
tion on the ground that the decree bad been 
satisfied, and the Courts below have given 
effect to that objection. 

The decree holder has appealed to this 
Court and it has been contended on bis behalf 
that the satisfaction or adjustment of the 
decree had not been certified to the Coart as 
aid down by law. 


Court.” The learned District Judge, how* 
ever, has not gone into this qaestion, which 
can be investigated ander section 47 of the 
Code [sea Qadadkar Panda v. Shyim Churn 

Naik (3)3. 

We think, therefore, that the should 
go back to the lower Appellate Coart in order 
that the qaestion may be inquired into and 
the case disposed of according to law. Both 
parties will be entitled to addnoe evidence. 
The lower Appellate Coart may direst tbe 
Court of first instance to take the evidence 
reqnired and send it ap to that C)art. 

Costs one gold mohur to abide tbe resalt. 

Caie remanasd. 


LAHORE HIGH COURT. 
Miscellsnbods Second Civil Appeal 
No. 230 OP 1919. 

Jane 6, 1919. 

Pretent : — Mr. Jnstics Abdul Raoof 
and Mr. Justice Martineau. 
Mmammat RAJ KARNl, aliaa Muaammat 
PREM CAUR, WIDOW and lcoal reprbsbn* 
TATIVB OF THANDl SHAH, Dbceasid— 
Dbcrbe Holder — Apprllamt 


It appears that a petition was put in on 
behalf of tbe agent of the decree holder in 
another execution case certifying satiefaction 
of the decree in that case, and it was recited 
in that petirion that nothing further remained 
due to the decree holder on account of any 
other decree. 

No application was put in in the execution 
case in which tbe deoras now in qaestion 
was being executed at that time. It appears 
that the agent of the decree holder promised 
to certify the satisfaction of this decree also 

Some evidence vas taken in this case and 
the learned Mansif cauie to tbe finding that 
the judgment-debtor has proved the payment 
in satisfaction of the decree and judgment 
debtor has been fraud nleotly kept out of all 
means of exercising his right to apply in 


(l) 42 Ind. Gas 472; 45 0. 630 

« «« 126 at p 

Oc W* N. 860. ^ 

(3) 1^0. yr. N. 485. 


128; 19 


ver$u8 

KARA.M ELAHI— JuDOUENT Debtor*-* 

.SPOMDBMT. 

Civil Procedure Code (Act V o/1908\ 47, 104 

^ 0. XU, r, iO^Bxeeution of decree •^Ord^ die* 
miesing application for jud^menUdehtor's arrest, 
nature of— Appeal, whether lies. 

An order under Order XXr, rale 40 , of the Olril 
Prooedure Code difimisein^ the applioation of a 
decree* holder for the arrest and imprisonment of 
the judgment.dcbtor relates to the execution of s 
decree and as such comes under section 47 of the 
Code and is appealable [j) 69, ool 2.] 

The oouoluding words of section 104^ clause (h)$ 
Ciril Procedure Code iudioate that where an 

order directing the arrest or deteutioo of the judg* 
mont-dobtor is made in execution of a decree, It is 
to bo treated as an order coming under section 47* 
[p. coh 2.] 

Misoellaneoas second appeal from the 
order of the District JadgOi Jbelami dated 
the dth October affirming that of the 
Senior Subordinate Jadge« Jhelamp dated the 
14th July 19l7p dismissing the detree* 
holder's applioation for the arrest and 
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BALiUiTQLLAH V. 5ABTT MiEHiMLAL. 

pri 80 om 6 Dt of the judgment-debtor for 
default of payment of instalment in eseou* 
tioQ of a deoree. 

Bakhsbi Tek Ohand, for the Appellant. 
JUDGMENT. — The faota ont of which 
tbiB miseellaneoue appeal has arisen are 
eimple and the point for deoision is a short 
one. 

One Tbandi Shah held two money deorees 
against Earam llahi. Ezeontion prooeedings 
were taken as to one of the deorees. A 
house was sold upon whioh the parties 
entered into a oompromise. One of the terms 
of the oompromise was that the amonnt of 
the deoree would be payable by instalments 
and in ease of default of any instalment the 
deeree^bolder would have the power to 
reoover the whole amount by exeouting the 
deoree against the person and property of 
the judgment-debtor. A default having 
taken place, the deoree holder applied for 
the arrest and imprisonment of Earam llahi. 
Therefore the judgment-debtor was oalled 
upon to show oauee why he should not be 
arrested and imprisoned. Several objeotions 
.were urged by him, whioh are given in detail 
in the judgment of the ezeouting Couit. 
That Court aooepted the objeotions and die- 
missed the applioation of the deoree-holder 
for the arrest end imprisonment of the 
judgment debtor. This order was made 
under rule 40, Order XXI, Civil Prooedure 
Code. The deoree-holder preferred an appeal 
to the Distriot Judge of Jhelum. This 
appeal was dismissed by the learned District 
Judge, on the ground that an order made 
under the above mentioned rule was not 
appealable. He was of opinion that the order 
was neither appealable as an order under 
Order XLIIX, nor as a decree under section 
47, Civil Procedure Code. The deoree-holder 
has oome up in appeal to this Court, and it 
is argued on hie behalf that the order appeal- 
ed against related to the ezeontion of a 
Aforee, and as snob oame under section 47 
fli the Coda. 

Belianoe is placed on the provisions of 
elauee ih) of seotion 104 in support of this 
OQQ^otipD. Under the said olanse an appeal 
ia aiiovad from "an order under any of the 
provieions of tbia Coda impoeiog a fine or 
' j|!rgpt|pg ^hf arrest or detention in oWil 
prl^n of any person ezoept where snob 
ac|Mk 01 datention ia in eseention of a 
dtatat/* 


It is oontended that the oonoluding words 
of the clause indicate that where an order 
directing the arrest or detention is made 
in ezeontion of a deoree, it ia to be treated 
as an order coming under seotion 47. 

In our opinion there is force in this con- 
tention which is supported by authorises. In 
a decision of the Punjab Chief Court reported 
as Bishna v. Banta (l) it was decided that an . 
order made under seotion .337 (a) was appeal- 
able as a deoree as it oame within the purview 
of section 214 (o) of the old Code. A sirnilar 
view was taken by the Madras High Court 
in a case reported as Abdul Rohiman v. 
Mahomed Kassim (2). The oases reported 
as Nayana Naickan v. Gulam Qhotose (3) and 
8u66araTO.a Ayyar v. Arunachellant Ohettiar 
(4) also go to sopport the conten- 

tion. In the face of these authorities the 
deoision of the lower Appellate Court cannot 

be supported. 

We, therefore, set aside the judgment and 
decree of the lower Appellate Court on this 
preliminary point and remand the case to 
that Court under Order XLI, rule 23, to be 
re-admitted under its original nnmberin the 
register of pending appeals and to be dis- 
posed of aooording to law. Costs will abide 
the resnlt. 

Case remanded. 

(1) 69 P. R. 1905; 1«8 P. h. R. 190>. 

12) 2\ M. 29; 7 Ind. Dec (N. b.) 377. 

(S; b Ind. Gas. 9U9; 20 M. L. J. 136; 6 M. L. T. 122. 

(4) 82 ind. Gas. 731; 3 L. W. 35. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Refzbisci No. 66 of 1918.19. 

June 4, 1919. 

Present Mr. Perard, S. M. 

8ALAMATULLAH— PuinTiFF 

versus 

SAHU MAKUANLAL— Dsfimdaiit. 

A^ra Tenancy Act (U of mV.ee. 177. m^OMl 
Proctiure Cods (Act V of 1008) 0. /X r. 8— -Order 
appealable to Dietrict Juige^Revition by Board of 
Revenue, whether e^mpetent^Buit ditmieeed Jor 
defauU^Reetoralion, order of, interference wUh. 
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Where, under section 177 of the Agra Tenancy Act, 
an order in certain snits is appealable to the District 
Judge, such suits are, by the terms of section ISS 
of the Act, outside the rerisional jurisdiction of 
the Board of Bevenue, and it is not within the com- 
petence of the Board to interfere with an order 
under rule 9, Order IX, Civil Procedure Code, 
restoring each a suit dismissed for defanlt. 

Beferenoe made by the Commissioner, 
Bohilkhand Division, 

ORDER. — This is a reference by the 
Collector of Moradabad through the Commia- 
eioner recommendicg that the order of Mr. 
Bealty, Aseietant Collector, Ist class, dated 
9th January 1919, by which be restored the 
profit enit of Sahu Makhanlal, plaintiff v. 
Salamaiallah Khan, defendant, for Re. 971, ba 
set aside under section 135, Tenancy Act. 

The order in point was: “Case may be 
restored and will be taken up on 4th Feb- 
ruary 1919.” Tbe suit had been originally 
on/*e before Mr. Bealty’s predecessor, who 
had dismissed it under role 3, Order IX. 
Civil Procedure Code, for defanlt of plaintiff 
at first hearing on 16th January 1918, and 
for tbe same reason bad refused the appliaa* 
tioDS for reetoration on 26th February 
1918 and 30th May 1918. Mr. Bealty’s 
order of 4th February 1919 was on an 
application by plaintiff that be bad not been 
able to appear because his Pleader bad missed 
tbe train and he himself was ill. Now altfaongh 
Order IX, rule 9, Civil Procedure Code, does 
not expressly say that Courts restoring oases 
must record their reasons for doing so, tbe 
omission cannot be taken to override tbe 
common principle of law that orders must 
be baeed on safiSoient reason, and 1 consider 
that Mr. Bealty’s restoration of the case after 
tbe plaintiff bad absented himself on three 
oooaeioDS (the original hearing and when 
his two applications for restoration came on 
for hearing) was, in the absence of recorded 
reasons for this extreme indulgence, material 
irregularity. Judging from telegrams of 
26th February 1918 and 3Cth May 1918 
which I see on the record, the absence on two 
oooaeiona was because plaintiff’s mukhtar 
missed the train. Plaintiffs cannot expect 
indulgence if they do not come to Conrt 
themselves and employ mukktars who re 
peatedly miss trains. Even if this be passed 
over, the non-appearance at the first hearing 
on 16th Jinnnry 1918 remains nnasoonnted 
or, aqq th9 most favourable order to the 


plaintiff that the Board could pass on this 
record would, I think, be to accept the 
Collector’s recommendation and set aside 
the Assistant Collector’s order of 4th January 
1919, and direct him to call on tbe plaintiff 
to justify his absence on all three occasions 
and restore the case only if be adequately 
justifies them all recording his reasons for 
doing so fully. 

But a legal difficulty presents itself against 
this course. A profit suit for Rs. 971 is a 
suit appealable to the District Judge under 
section 177 and such suits are placed outside 
the Board’s revisional jurisdiction by the 
terms of section lo5, Tenancy Act, and it is 
in my opinion not within the Board’s com- 
petence to interfere with an order under 
rule 9, Order IX, Civil Procedure Code, 
restoring a suit dismissed for defanlt under 
rule 8 of that Order. 

I notice that tbe Commissioner has 
passed the Collector’s report on to tbe 
Beard without comment, but rule 7 (2), 
Circular 9.11, does not impose any legal 
obligation on the Commissioner other than 
that of a post office. 

The order, therefore, is that the record 
be returned. 

Becord returned. 


MADRAS HIGH COURT. 

SseoND Civil Appeal No. 976 of 1917 

May 2, 1919. 

Present I — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 
KASIREDDI CHENNA RBDDI— 
DEPEBNDANf — A ppellant 

versus 

PATCHIPULUSU VENKATASWAMI 
— Plaintiffs — Respondents. 

^ Maltcious proBecution, damages Jot, suit for— 'Holies* 
reasonable and probable cause' proof of, requmtes of^ 

F\naing as to want of reasonable and probable cause, 
nature of. 

So far as the Coarts iu lodia are oonoemed, 
a finding as to want of reasonable and probable oause 
in an action for malioioQs proseoution i* a finding of 
fact and not of law. 7A, ool. 1.] 

Pettonii Muncherji Mody v. Queen Ineuranse 
Oom^ny, 2 > B. S32; 2 Bom. b. R. 938; 4 0. W. N. 781 
(r. u I, explained- 

Wtoma Bibi y. Chairman of Baranagore Uunicipati- 
y, 6 Ind, Caa. 875; 12 0. L. J, 4I0p nob a|)pro7o4« 
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maDDer. He begins by saying *bat the Dis* 
triot Manaif “oompHoated” the case by 
eD<eriDg into the qoeation as to who was 
the owner of the whole house whioh the 
defendant plairoed by porohaae and that in 
his (Snbordinale Jndge’s) opinion, it was 
“a needless qoeation to go into.” Then he 
Bays, “For the purposes of the present enquiry 
we LQQst a'^snme that the defendant is ihe 
owufrtf the northern house marked Y in 
the plan given in the judgment.” Then be 
says that the oomplaint of oriminal trespass 
brought by the defendant against tbe plaint- 
iff was not eostainable, beoause though it 
was found in another civil suit between tbe 
parties, whioh was instituted during tbe pen- 
dercy of tbe oriminal oomplaint by the 
defendant against the plaintiff, that the 
plaintiff did commit a civil trespass by build- 
ing on a joint wall without the defendant’s 
ooneent and though the plaintiff was directed 
to pay damages to tbe defendant, tbe 
defendant ought to have treated the matter 
as a pure civil trespass and ought not to 
have rushed to the criminal Court Then the 
Subordinate Judge says (paragraph 4 of his 
judgment) that the truth or falsehood of tbe 
defendant’s oriminal complaint should not 
be mixed up with the want of reasonable 
and probable cause and that the defend- 
ant’s belief in the truth of his oomplaint 
should not have led him to suppose that 
there was a eriminal trespase. Then in the 
course of another confused paragraph (5), 
occur the following sentences ; I do not 
believe, therefore, that tbe defendant had a 
reasonable and probable cause to go to the 
Magistrate under these oiroumstansee. But 
it is the plaintiffs’ duty nevertheless to show 
want of reasonable and probable cause. 
Their acts as described by the District 
Monsif would have given to the defendant 
only the probable cause but not at all tbe 
real onable cause. Reasonable and probable 
„„,e me.c. ordinarily what a prnd.nt and 
•arefnl n»*o ought to do under 

nartienlar oiroomstanoes. The fact that be 
hid immediately 6Ied a civil amt on the 
beels of the eriminal ease shows that he 
only e probable caoae but not a reaeon- 
go to a Magistrate ” I most 

•onfeae that I find myself unable to under- 

stand this finding. ... j 

Then in the fitb paragraph 
fcubordinate Jodge aays ; I ehould lbio¥ 


The expressioni * reasonable cause ’ and ‘ probabl® 
cante ’ are synonymooa. Any distinction that is 
eongbt to be made, that in any particular case 
there might be probable canse bntnot reasonable cause 
and that there shonld be an absence both of probable 
and reasonable cause to sustain an action for 
malicious prosecution as if the two conld be dis- 
tingaished, is opposed to the rules laid down on this 
branch of the I aw of Torts, [p. 7?, col. 1 ] 

Whether it is called ‘reasonable and probable 
canse' or ‘reasonable or probable’ canse, tbe moaning 
is reasonably probable cause, i e , a canse which an 
ordinarily reasonable man, haring knowledge of 
facts and tlie belief farrived at in a reasonable 
mannerl as to facts which the defendant then bad, 
would bo justified in considering as affording a 
fair basis for the opinion that a criminal offence 
has been committed by tbe plaintiff and hence as 
being a probable cause for the institution of criminal 
proceedings against the plaintiff, fp 72, col. 2.3 
The fact that aciril suit for damages was a better 
or more appropriate remedy has little relevancy on 
the question of want of reasonable and probable 
cause. A man is entitled to pursue any of the legal 
remedies in any order ho likes fp 72, col- 2- 1 
There is no real distinction between legal inabco 
and malice in fact If a man has boon reckless, 
whether the charge bo true or fiilso, that might 
amount to malice, but not recklosness in coming to 
the oonolosion that there is reasonable and probable 
cause. Lp. col. 1.] 

Seoond appeal againat the decree of the 
Oonrt of the Temporary Subordinate Judge, 
Ouddapah, in Appeal Suit No. 350 of 1916, 
(Appeal Suit No. 63 of 1915. on the file 
of the Diatriet Court, Ouddapah), preferred 
agaioet the decree of the Court of the 
Dielriet Muneif, Nandalur, in Original 
SnitNo. 35of 19U. 

ThU second appeal came on for hearing 
OD the 16th and 20th August 1918. 

Mr. N. Ohandratekhara Aiyarjor the Ap- 
pellants. 

Mr. B. Somayya, for the Respondents. 

JDD(JMBNT. 

Sadasita Ait&e, J. — The defendant is the 
appelUnt. The euit was brought for 
damagee for malioions proseeotioo claiming 
Be. iOO as damages. The District Mnnsif 
dismieeed the suit on the grounds (a) that 
the defendant hona believed himself to 
bathe owner of tbe hones in reference to 
whieh he launehed the proeeootion and had a 
probable and reaeonable sense for 
lug Ibe pUintiffs ; and ib) that even if the 
defeodant had no reaeooaWe and probable 
■aoee, the defendant had no personal spite 
agoioat the plaintiffs end no meliee wes. 

tbarefovoi made oat. . , 

Tbe Babofdinate Judge on appeal 
•t ewtulp flsdiofa in a rather aonfuefd 
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legal malice is made not from the want of 
reasonable oaaae. The wrong motive with 
tbe defendant was to oneroe the plaintiffs 
to recognise bis title. That is legal malice.” 
Finally the Subordinate Jadge awarded 
Bs. 30 as damages. 

In Quartz Bill Gold Mining Oompanyv. Syrz 
(1) Brett, M. R., says at page 667; "When. 

ever the Jadge holds that there is a want 

of reasonable and probable oaase, there is evi- 
dence to go to the jury of malice. When there 
is no other evidence of malice except what 
the Judge has stated to be in his opinion a 
want of reasonable or probable cause, I in- 
cline to agree with Huddlesfon, B., and Haw- 
kins, J.. in Eicke v. Faulkner (2), that upon 
tbe question of malice the jnry are not bound 
by tbe holding of the Judge as to the absence 
of reasonable cause, but they may consider 
whether in their own view there was a want 
of reasonable or probable cause ” (The italics 
are mine.) Thus it is clear that tbe want 
of reasonable or probable cause is not con- 
clusive on tbe question of milice, though it 
is one of tbe elements to be considered in 
arriving at a conclusion on the question of 
malice. In the same page 687 from which 
1 have made the above quotation from Brett, 
M. R-t the learned Judge first uses the expres- 
sion ‘want of reasonable and probable cause,* 
tbenbe uses the expression want of reasonable 
or probable cause*, then be uses the expression 
‘absence of reasonable cause* alone and lastly 
tbe expression 'want of reasonable or probable 
cause.* So also Bowen, L. J;, at page 69J 
uses the expression want of reasoonble or 
probable cause’ and says that both ‘want of 
reasonable or probable cause* and ‘malice* 
must bs proved by the plaintiff. At page 
t94, he uses the expression absence of rea 
Bonable and probable cause* in two places. 
Tbe distinction made by tbe Subordinate 
Judge, therefore, that iu any particular case, 
there might be probable cause but there 
may nob be reasonable cause and that 
there should be both probable and reasouabls 
cause as if the two could be dietiugnished 
is, in my opinion, opposed to the rnle< laid 
down by eminent Judges on this branch of 
the Law of Torts. Whether it is called 'pm. 
bable and reasonable oau^e* or ‘reasoosbls or 


(t) (ISS3I 11 Q B. D. 674j &i L J. Q. B. aV- 49 
L, T. 24!Jj51| w k 6'8. »■* • •*» 


probable cause.* I think the meaning is 
"reaaonably proT)ab]e” cause, that is, a cause 
which an ordinarily reasonable man, having 
knowledge of facta and the belief (arrived at 
in a reasonable manner) as to facte which the 
defendant then bad, would bn jasfified in 
oonsideiing as affording a fair b for the 
opinion that a criminal offence h^d been com- 
mitted by tbe plaintiff and hence as being a 
probable cause for tbe institutinn of criminal 
proceedings against the pUint'ff. The fact 
that a civil suit for di'QigM vi- a batter 
or more appropriate remely hae very little 
relevancy on this queslinn ot want of 
reasonable and probable cause. A man is 
entitled to pursue any of the legal remedies 
which be oonsidor.H to be iu his own interest 
to adopt in any order be likes. 


In Corel v, Peiris (.]) the following 
passages are fuuni iu the judgment of 
their Lardships of the Privy Council: — 
‘U is clear upon the above evidence that 
tbe real charge which the prosecutor wished 
to have preferred against tbe appellant was 
that of criminal trespass, since he looked 
upon the trespass as an act directed against bis 
title to and ownership of these and possibly 
other lands in tbe district” (I may add that 
the prosecution in that case was for theft of 
goods also along with criminal trespass). 

lo tbe result, therefore, the respondent 
proved that he bsliev^d the story his old and 
trusted servants had told him; that he consult- 
ed his legal advisers at every step; and that he 
took action in defence of his title to his 
property, in tbe bon t fide belief that tbe 
appellant bad trespassed on his land and 
forcibly removed his goods. The case 
made against him is that be could uot have 
believed, or shoucd not have believed, without 
much strouger proof, that Mr Corea was 
capable of oommitting a theft, and that he 
acted recklessly in aooasing him of having 
committed theft.” At page 552, their 
Lordship) use the expression 'reasonably 
and probable cause’ and at paga 555, merely 
absence of reasonable cause’ (without add» 
ing Che wird probable’ to ' reasouabla ” 
separated by either ‘and* or ‘or’). Then 
they say : Tbe oi'aolal questions for couu- 

d-.iration are-— .Did the oro^aou^or bsHeva the 
stiry uoon wnioh he to el P Was nisooaiust 
in b<SiHV ng {i-, ar;d ao'ing it. Chat of a 

^ J- f*. 0. 25} iOJ X»4 T. 

7k^0j 2c T. L. H. 631. * 
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reasonable man of ordiDary piadenoe ? Had 
be any indirect motive in making the charge ?” 
Thne their Lordships nse the words 
‘reasonable cause’ as synonymous with 
“reasonable and probable cause” and reason* 
able or probable cause.” I am, therefore, 
clear that the Subordinate Judge misdirected 
himself on the anestion of lawl io respect 
of what facts should bs proved to justify 
a Court in hnding want of reasonable and 
probable oauee. His statement that there 
was probable cause but not reasonable cause 
is almost unmeaning. 

As regards the question of malice also the 
use of the expression “legal mailce” as die* 
tinguiahed from “mailce in fact” is misleading 
in actions for malicious prosecution. In 
YaidinaAier v. Krithnasami Iyer (4) (decided 
by Suodara Aiyar, J., and Spencer, J.), the 
lower Appellate Court in its judgment said 
that “the decree of caution expected of a man 

who wants to set the criminal law in motion 
is that he should reflect like a man of ordi- 
nary prudence as to what chances there 
were of conviction againet the person whom 
he AocuBee and how far his conduct would 
amount to an offence. Every man is sup- 
posed to know the Uw.” Upon this the 
learned Judgee of this Court remark; This 
cannot be accepted ae correct. All that the 
defendant had to be satisfied about was that 
there was reasonable and probable cause for 
the charge, ihat is reasonable grounda for 
believing that the plaintiff was guilty of 
abetment and not reasonable grounds for 
coming to the conclusion that the Court 
would convict him of it.” Then the learned 
Judges say at the end: “ Carelessness on the 
part of the defendant in deciding whether 
there was reasonable and probable cause 
would not amoaut to malice and both malice 
and absence of reasonable and probable oaufe 
bad to be proved. It has no doubt been 
decided that if a man has been reckless, 
whether the charge be true or false, that 
might amount to malice, but no recklessness 
in coming to the conclusion that there was 
raaaonable and probable cause.” Oo the 
question of malice, therefore, also, the Sobor- 
dinate Judge has misdirected himself in the 
ease before o«. 

Tbeappellant’e learned Vakil(^. Obandra- 
lakara 4iyav) argned that if we come to 
the eooeloeioD that the Subordinato Judge's 

(4) 19 Xad. Car. 665| 89 II. 876| 24 U. L. J. 616. 


finding on the question of reasonable and 
probable cause could not be accepted, we 
should ouraslves consider the evidence and 
the facts and come to our own finding on 
the question of reasonable and probable 
cause, or, at any rate, taking the preliminary 
facts as found by the lower Appellate Court, 
give a finding ourselves on the question of 
reasonable and probable cause. He argued 
that a finding on the question of reasonable 
and probable cause is a finding on a question 
of law and not of fact. He relied on the 
decision of the Calcutta High Cnart in Shama 
Bibi V. Chairman of Baranagore Municipaliiy 
(5). Mookerjee, J., says at page 4 IS’*': “In so 
far os the facts have been found by the 
Court of appeal below, they are binding upon 
this Court, but whether from the facts so 
found, absence of reasonable and probable 
oauee or presence of malice can be inferred 
is a question of law for determination by the 
Court alone. Hades v. Marks (6), Broughton v. 
Jacks jn (7), and Lister v. Perryman (S).” The 
learned Judge admits, however, that there are 
passages in tbe decision of their Lordships 
of tbe Privy Council in f^estonji Muncherji 
Mody V. Queen Insurance Company (9) 
which lay down that in Indian Courts 
a finding as to reasonable and probable 
cause in an action for malicious prosecu- 
tion is a qaeB-tioD of fact, though according 
to English law, it is a question left for 
the Judge to determine. But Mr. Justice 
Mookerjee thinks that tbe centenoe in the 
judgment of their Lordships of the Privy 
Council, “There is really nothing but a 
question of fact and a question of fact to be 
determined by one and tbe same person,” 
ia a mistake for “there is really nothing 


bat a question of and a question of 


fact 


fact 


to be determioed by ooe aod the 

same pereoD." Having read tbe jadg. 
ment (f their Lordships of tbe Privy 

Council carefully. I am with the greatest 
0 Ind. Cas. 676; 12 O. L. J. 410, 

6 11861 7 H. * N. 86: 80 L. J. Ex. 889; 7 Jur. 
(N^ a.) 85': 4 L. T. 805, 9 W. E. 808, J68 E. H. 881, 

B.378, 2IL.J.Q.B.il65; 16 Jur. 

®^?8/(?b7oA’*H. L. 621,1 39 L. J. Ex, 177: 28 
I T 269: 19 W. B 9* 

(9)26 B. 3325 2 Bom. L. R,9385 4 0. W. N. 781 

/ R C ). 

of 12 C. h* W. 
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respeot nnable tn agree with Mr. Jastiee 
Mokerjoe that there ia any aaoh olerioal 
mistake io the report of the jadgment of 
their Lordships of the Privy Coanoil. 
Their Lordships have, on the other hand, 
olearly laid dowo that a Soding as to 
want of reasonable and probable oaase is a 
Ending of faot and not a Ending of law 
so far as the Indian Courts are oonoerned. 
(I may add that Mr. Jastioe Mookerjee’s 
statement that the finding as to eaistenoa 
of malioe is also for the Court opposed to 
even the English deoisions). 

In my above view that the Subordinate 
Judge in arriving at his findings of fast 
has materially misdireoted himself. I would 
remand the oase for fresh findings from 
the lower Appellate Cmrt on the two 
aonneoted questions of want of ra^sonihle 
and probable cause and nf the exlsbenos of 
malioe. Time four weeks from theraosipt 
of records and ten days for objeations. 
No fresh evidence. 

Napibr, J.— I entirely agree. 

Id compliance with the order contained 
in the above judgnsnt, the District Judge 
of Cnddapib sabmitted tbs foil) ving 

PINDiNC. — I am to submit 6 jdinge on the 
two following iaenesj — 

1, Whether defendant had no reassnable 
and probable cause for miking the 
complaint? 

2, Whether there was malice on the part 
of the defendant? 

2. The ownership of the sait house still seems 
to be not settled finally. Meda Narsiyya has 
been in possession and has been claiming to 
be the owner. Bat the defendant has got 
title-deeds and, moreover, has got a decree for 
rent against Meda Narsayya, and there is no 
proper evidence in this suit that the sale deeds 
on which defendant relies are nominal 
transactions as alleged by Meda Narsayya. I 
think, therefore, it is qnite clear that defend, 
ant has a bona Ude claim to the house which 
jnstified him in taking steps to prevent 
encroachment on the property. 

3. With regard to the alleged aofca of 
misobief and trespass complained of by the 
defendant before the Magistrate, the encroach, 
meat on the backyard seems to be doubtfnl 
(tide Exhibit T); bat it is easy for the defend- 
ant to be under a misapprehension in regard 
to that raattor, for the space is small and he 


might havs really oonsiderei that the wall 
bad been shifted. 

4. With regard, however, to the raising of 
the joint wall, this is admitted b/ P.W. No. 1 
who is the first plaintiff; and it seem? to me 
that this act would naturally oauss annoyance 
to the defendant. The distinction between 
criminal trespass and civil trespass is some- 
times rather fine and it is quite possible 
the defendant bona file thought the 
best and quickest course would bs to 
go to the Magistrate’s Oourt. He does not 
seem to have acted in an unreasonable 
hurry, for the evidence of D. Ws. No®. 4 and 5 
shows that the defendant took respectable 
per.sons to the site, showed them the work 
that wis g)iog on and they advised 3rd 
plaintiff to stoo the w)rk till the dispute 
was settled, The defeodiot tbonght the 
best plan of stopping the annoyance was to 
go to a Magistrate’s Court. 

5. Then it is argued that the evidence 
of defendant only shows that 3rd plaintiff 
was engaged ic constructing the wall. Bub 
the Ist plaintiff himself admits that he 
was also conatraoting the wall and the 
three plaintiffs are brothers and defendant 
might have thought they were acting jointly. 

6. My finding on the Ist issue sent to 
me is that ii is not prove! th ib defendant 
bad no rjas)oable and probable cause for 
making the complaint. 

7. - With regard to the second issue sent 
to me, the matter is quite clear. There 
was no enmity between plaintiffs and 
defendant; the only thing that sent defendant 
into Court was the trespass on the joint' 
wall. The idea of plaintiffs that the defend- 
ant wanted to coerce Meda Narsayya and 
plaintiffs by filing the criminal oase is pore 
speculation. 

8. I fiod on the second issue that there 
was no malioe on the part of the defendant. 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the iseuefl 
referred by this Court for trial, the Court 
delivered the following 
JUDGMENT, — We accept the finding, 
and reversing the lower Appellate Court’s 
deoision restore the Munsif’s decree with 
costs here and in the lower Appellate Court. 

Appeal allo\pe^i 


M. c. p, 
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OCTDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appbal No. 113 of 1916. 
November 1, 1918. 

Present: — Pandit Kanbaiya Lai, A. J. C., 
and Mr. Daniels, A. J. C. 

Kunwar PARTAB SINGH— Dbfbnd- 
Iant— Appellant 
t ersus 

Kuwwor KHURRAM SINGH— Plaint- 

ipp — R espondent. 

Guardian and ward— Agreement by guardian to pay 

tlipulated sumafi pjofitt oj eftale, effect of—AcrnunK<, 
liability of guardian to render—ilinor, nhcther can 
qu£llion aceounta pasned by Court -Ouitrdiunit and 
Wards Act [VIII of 1890', s. 34. 

Where the guardian of a w.-inl, to save hiinsi'lf 
the cost of appraising rents, agrees to jHiy a 
stipulated sum annually as tlie prolits of the estate, 
ho is bound to take good years with bad, and if, in 
any year, the collections are lees, the loss is his, and 

not the ward’s. [p. 75, col. 2.] 

An agreement entered into by a guardi.an with 
the mother and uncle of his ward that, in consiilera- 
tion of the ward being allowed to manage the estate 
himself, the guanlian woulil L; indemnified against 
any suit for rendition of accounts which might Im 
brought against him by the ward on attaining 
majoritj ia not bindini; on the ward, [p col V! ^ 
The filing of accounts by a guardian does not 
relievo him of responsibility for their mirroctness. 
nor does the passing of such accounts hy the District 
Judge relieve him of tho liability of accounting to his 
ward.[p. 76, col. 1.] 

Appeal from the deoree of the Sobordi- 
nate Jadge, Sitapnr, dated the 24th July 1916. 

The Hon’ble Syed TVan’r Hasan, for the 
Appellant. 

Me^srn. A. P. Sen, Ohand Narain Harknuli 
and Tm''ort Okosh, for the Respondent. 

JUDGMENT. — This appeal arises out of 
a suit by Kunwar Khorram Singh, who has 
DOW attained majority, against bis late 
guardian Kunwar Partah Singh for three 
items alleged to be due by the latter on 
asflonnt of profits of the estate daring the 
period o! his guardianship. The defendant 
was appointed guardian in July 1903 and 
the plaintiff same of age in 1916. The suit 
has been desreed in regard to two of the 
items and in respeet of these the defendant 
appeals. The plaintiff files a eross-objeotion 
respeeting the third item whioh has been 
disallowed. 

Prior to the defendant being appointed 
guardian by the Court one Dalipat Singh 
waa guardian, and daring the last three 
^tan of ^ho Utter^s g aardiansbip the plaint* 


iff’s property was leased to tbs defendant at 
an annual rental of Rs. 6,000 per annum. 

On the defendant being appointed guardian 
be applied to the Distriot Judge in order 
as he said, to save the plaintiff the costs of 
appraisement of rents, to fix a round figure 
of Re. &.725 as the annual profits of the 
estate without regard to the actual figures of 
oolleotions and inoome for each year. The 
Distriot Judge raised the amount payable to 
Rs. 6 000 and with this modification aano* 
tinred the proposal and the defendant 
thereafter filed his aocoonts on this basis. 

In his accounts for fadi 131° the defend- 
ant for the first time claimed a dednotion 

of Rs 2,916-)2 0 on account of alleged short 

oolleotions in fasli 1315, whioh was a dry 
year, and (his is the first of the items in 
dispute in the appeal. Having ugreed to pay 
a rt und turn of Rs. 6.000 every year, the 
defendant waa oUarly bound to take the 
good years with the bad and if he colleoted 
less in any parlioular year, the loss was his 
and not that of his ward. If the good years 
and the bad are reckoned together, there is, 
as the learned Judge has shown, every reason 
to believe ibat he has made a oonsiderable 
profit by the arrangement. The other item 
in dispute is a sum of Rs. 2,348- 7-0 said to 
have been given as advanoss to tenants. As 
the learned Judge has shown, the defendant 
himself in a previous suit admitted that these 
advaT:oes were made on his own behalf and 
not on lhat of his ward. It was sought to 
charge the ward with these items on the 
strength of an agreement dated the 26th of 
April lbl2 (Exhibit A97) made between the 
defendant and the mother and uncle of the 
plaintiff, in which they agreed, in considera- 
tion of the ward being allowed to manage the 
estate for himeelf (this was two years only 
before he attained majority), to indemnify 
the defendant against any suit for rendition 
of aooenuts which might be brought against - 
him by the ward after attaining majority. It 
was admitted, and could not but be admitted, 
in this Conrt that this agreement could not 

in any way bind the ward. 

On the merits, therefore, the appellant baa 
ahsolutfly no case. He falls hack on a 
legal plea based on section 48 of the Guar- 
dians and Wards Act and suggests that 
because the annual accounts in which these 
items were claimed, were passed by the 
Judge, therefore, the oorreotnesa of hw 



7o 


INDIAN CASES. 


[1919 


NIADAB 8TNaH V. OHAdl. 


aasoaots oannot now be qaestioned. Bat an 
order to whioh seotton 48 applies mast be an 
order passed under some proTision of the Aot. 
Zll that the Aot provides is tbatthe guardian 
shall, when so reqaired, exhibit aooonnts 
fseotion 34 (o)]. The Aot nowhere makes 
the Jadge responsible for the oorreotness of 
those aooonnts. It is obvioa^ that be is not 
in a position effeotively to audit them. He 
may refuse to aooept them if they contain 
manifest errors, but if they are on the face of 
them in order he simply directs them to ha 
Bled, leaving the ward to pursue his remedy 
against the guardian. That remedy is ex* 
pressly reserved by seotions 35 to 37 of the 
Aot, the last of whioh in the broadest terms 
reoogniees the right of a ward or his represen* 
tative to any remedy whioh is available to a 


seotion 48 applies to the older of the Distriot 
Judge aanotioning the remission so as to 
prevent that order being questioned in the 
present euit. 

If we regard the Distriot Judge’s order as 
one authorizing the guardian to withhold a 
part of the proBts whioh he had oolleotsd and 
whioh properly belonged to the minor, it is 
difficult to see bow it oan ba justified; and 
indeed the whole arrangement by which the 
income was settled at a fixed sum has the 
appearance of being somewhat irregular. 
But in substanoe the arrangement was 
probably equivalent to a oontinuanoe of the 
theka whioh the defendant bad held during 
the guardianship of D^Iipat Singh, and pro- 
bably the Distriot Judge thought that it 
would iu the long run be in the minor*8 


becefioiary or his representative against his 
trustee. The relation of goardian and ward 
has been expressly deolared in seotion uO of 
the Aot to be fiduoiary relation. If there is 
one right whioh more than any other is inhe' 
rent in the relation of trustee and beneficiary, 
it is the right of the beneficiary to sue his 
trustee for sums wrongfully appropriated or 
withheld by the latter. If the Court bad 
passed an order under seotion 41 (4) disoharg- 
ing the guardian from all liability except in 
respeot of fraud, there might have been foroe 
In the appellant’e plea, but this the Distriot 
Judge refrained from passing expressly in 
order that the plaintiff might have an oppor« 
tunity of auing the defendant in respeot of 
this item (Exhibit 17). 


The item of Rs. 2,500, whioh the learne. 
Judge has disallowed and in respeot of whiol 
a cross objeotion is filed, stands on a differen 
footing from the others in that the defendan 
obtained an express order of the Dietrio 
Judge eanotioning the remission of thii 

amount. The item related to the Pasli yeai 
1312 corresponding to 19C5. That was i 
year in whioh a severe frost ooourred anc 
remissions of rent and revenue were grantee 
under the orders of Government, Th« 
remission of rent amounted to 25 per oent 
and it would seem that in obtaining a oonoes" 
Sion of Rs. 2,500 the appellant obtained more 
than the ciroumstanoesof the village justified 
His actual oolleotions in that year, according 
to the ;ama6andi, were Rs. 4,l4l I1.3 qq 
aooount of current demand and Rs. 1 406 15 3 

or Rs. 5,548.10-6, The question is whether 


interest to give the guardian an interest in 
the prosperity of ths estate by entrusting the 
management to him on these terms. The 
arrangement at any rate was and is aooepted 
by both the parties. But if the Distriot 
Judge bad power to make an arrangement of 
this sort, he had equally the power to modify 
it in a partioular year in whioh the oiroum- 
etanoes were abnormal. Regarding the order 
from this point of view there is no adequate 
ground why this Court should attempt to go 
behind it after the lapse of some thirteen 
years. 

The result is that the appeal and oross* 
objeotion are both dismissed with oosts. 

Appeal dismiaed. 


COQRT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revision Petition No. 114 op 1917.18. 
March 22, 1919. 

Pmenf:— Mr. Perard, S. M. 
NIADAR SINGH — Applicant 

versus 

GHASl — Respondent. 

Agra Tenancy Act (U of 1901), m. 131, lOt (D. 
PurttdoTt—Co^sharerf whether cun to eject 
tenante before conjirmation oj fartUion. 

^ Where a boldiog 13 allotted to a co«fiharer iu h 
joiQt OQ parti tion, he canuot, as sole prcpriet<M’, 

sue to ejeot the tenaute of the holdiug until (be 
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partition is coufirmed by the Commissioner under 
eectioD 131 of the Agra Tenancy Act, and bis 
status as sole proprietor is thereby established. 

ApplioatioD for reviBion of the order 
of the Commissioner, Rohilkbaod Division, 
dated the 27ih April 1918. in the ease of 
ejectment. 

JUDGMENT. — The respondent, Ghasi, 
was in bis eleventh year of tenancy when 
his holding was allotted by the amin in 
partition to the plaintiff applicant’s kura 
on 29th January 1917 — 1324 Fasli. He 
had begnn his twelfth year when plaintiff 
applicant filed a enit to eject him on llth 
September 1917, which was before the Col* 
lector confirmed the partition on I8th Octo- 
ber 1917. 

Plaintiff*applicant’8 case is that if be 
had not filed the salt in advance of the Col- 
lector’s order of confirmation, be would 
not, under section 63, Tenancy Act, have 
been able to file it before 1st July 1918, 
by which time the tenant-respondent would 
have completed his twelfth year and would 
have acquired occupancy rights. He also 
urges, reasonably, that the other oo-sbarers 
in the joint mahal would not join him in 
filing the suit in 1917 beoanse they had 
no interest in a holding, which they ex* 
pcioted as a result of the omin’f allotment 
would be going shortly into applicant’s 
mahal. Respondent’s Counsel suggests that 
applicant might have joined them as parties 
under Order I, rule 3, Civil Procedure Code, 
but this has no force in view of section 
194 (1) and (3), Tenancy Act. It is only 
in money suits, and not in ejeotment euirs, 
that a 00 sharer can j)in other oo eharere 
as parties against their wish. 

The Oommissioner in his jn Igment refers 
to the principle of ^tram* Hukand Lai v. Ram 
Barup (1). That refers to khudka$ht land 
under section 127, Land Revenue Act, and 
has no bearing on (enaot land, In Qopi Nath 
V. Abdul Afii (2) it has been held that a oo- 
ebarer oao file enite in bis new capacity of 
proprietor of his lot in partition directly the 
Oolleotor oooHrmi the partition under the first 
part of seotion 131, Land Revenue Act, even 
though nuler the esonl part of that sec* 
tioo the partition does not take effect till 
the aubieqaaot July lat. There, ie, how* 

(1) 9Sel. Dec. 1909. 

12) 10 Sel. Deo. 1910. 


ever, no legel werranty for putting the 
date further back and holding ,ha*t b, 

made ont"he“ lots. 'The eugge'etir’’* 

be^brought within the wording of 

I. therefore, hold with the lower Court 
that a co-sharer in a joint mahal cannot 
as sole proprietor sne to eject the tenanti. 
of bis new lot until his status as sole 
proprietor of the latter is established by 
Collector’s confirmation of the partition under 
section 131. If other co-sharers will not 
join him, he cannot sue at all. Applioant^’g 
suit to eject respondent was premature. It 
is a hard case, though probably exceptional. 
The effect is likely to be that respondent 
will get occupancy rights by a bit of 
good luck. I, tberefoie, reject the appHoa. 
tioD, but witbont coets. 


Application rejected. 


MADRAS HIGH COURT. 

Civil Rsviei )n PaTiTio.b No. 370 (f 

191^. 

March 10, 1919, 

J'teient: — Mr. Justioa EumsrAswami Sastri, 
KOPPANA CHELAMfAH— PsTiTiO-iBa— 

Plaikhfk 

t’ersu* 

Sres Raja DATLA SURYANARlYAxYA 
JAGAPATHl RiJDBiH.DUR 
GARU ASD OTaBKi — D eKZNDAMTS — 
Respondsnts. 

Contribution, suit for — Judgment on which suit {$ 
halted, admit*gibUity of -TrcBpasa by plaintiff and dct 
fetulant ^Joinf tort^feanorA -^jaykt of plaintiff to con* 
iribution. 

Where the baeiH of a Buit for conUiUutign is a judg« 
meat in a suit between the Game parties, that jiidg« 
mont is admissible in e vide nee in the suit for con* 
tribution not for the purpose of impugning its pro- 
prietj, but for the purpose of showing the joint 
liability of the defendant, oven though it may not be 
a judgmODt in rem or operate as res judicata, fp. 78. 
col.2jp.79, col. l.j *■' ' 
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a Dreliminary issue as to whether the 


Tepu Khan v. Rajaai Mohun Dus, 2o 0. 522 (F. B.); 
2 0. W. if. 001; la l»<i. t) 60 . e,; 3A7 aad Laksknuin 

Qovind v. Amrit Oopal, 24 B. 501; 2 Bom. L. R. 386; 
12 Ind. Deo. ^N. i.) »24, followed. 

Qobind (JhunderiJandy V. Srigohind Chowdhry, 24 
0. 330; I C. W. a. nO; 1^ ind. Deo. (n. b.) 887, nob 
followed. 

Tho plaintiff, in a auit for contribution must show 
some equity in bis favour, if bo was a joint tort- 
feasor with the defendant, as where both trespassed 
on a third party’s land, no right to contribution is 

created. tv < 

Petition, under eeotion 25 of Aot IX of 

lbtf7, praying the High Court to revise 

the deoree of the Court of the Subordinate 

Judge, Cooanada, dated the i9th Septem- 

ber lyl7, in Small Cause buifc No. 116 of 

milt • t A.I. 

Mr. K. P* tihanmoogam F%lla%y for tne 

Petitioner. — The lower Court based its 

Ending on Exhibit I. the judgment m the 

ease in which plamtifi and defendant were 

sued in ejectment as trespassers by a third 

party. That judgment is not admissibU in 

evidence. See Oobind Ohunder Nundy v. 

STtgobind Chowdhry UA 

Xr. C. Hama liow, for the Respondents. 

jSxDibit i IS admisBiDle. That is the basis 

of the present suit. No other evidence has 
been adduced m this case. That Judgment 
cannot be impugned by the parties thereto. 
It shows that plamtifi and defendant were 
joint tort-leasors and there is is no ouo- 
tribution as between them. See ff-pu Ahan 
V. Majani Mohun Das Lakskman Covind v. 
Amrtt uopal and Oiva tanda v. Jujudi 
tanda C4>. 

JUDUMENT. — The suit out oi which 
this petition arises was for contribution lu 
respect of costs awarded by the decree in 
Original Suit No. 41 of ib09 paid by the 
plamtifi. The sum paid by plaintiff was, 
according to the deoree lu Original Suit 
JNo. 41 of I9uy, payable by plaintiff and 
defendants jointly. The suit was to recover 
possession of property which was trespassed 
upon by the defendants and a deoree was 
passed in favour of plaintiff with costs. 
If the defendants were joint tort feasors, 
there would primajacie be no liability for 
contribution. The £>ubordinate Judge framed 

o ; 24 C. 330; 1 0. W. N. 179; 12 Ind. Dec. (n. a.) 
887. 

26 C. 622 (F. B.) 2 0. W. N. 601; 13 Ind. Doc, 
(n. B.; 347. 

\3j 24 B. 691| 2 Bom. L. R, 388; 12 Ind. Deo. (n.s.) 
924. 

(4j 26 M. 699; 12 M. L. J. 13, 


plaintiff was in law entitled to recover any 
contribution . for sosts from the defendants. 
The judgment in Original Suit No. 41 
of 1909 was filed as Exhibit I without 
any objection by the plaintiff. The Sub- 
ordinate '^udge states, and it is not disputed 
before me, that neither party let in any 
evidence though time was given to them 
to do so. Each party Gled a document 
(plaintiff filing Exhibit A and defendants 
Exhibit [). The Subordinate Judge referred 
to the findings in the judgment Exhibit 
I, which show that the defendants in that 
suit not only trespassed but fabricated false 
documents to defeat the claim of the plaint* 
iff in that suit and held that no snit for 
contribution would lie under the oiroum* 
stances. 

Objection is taken that the judgment in 
Original Sait No. 41 of 1909 is not ad- 
missible in evidence and reliance has been 
placed on Oobind Ohunder Nundy v. Srigobini 
Ohoipdhry {i), which follow.? a decision in 
Surender H^ath fal Ohowihry v. Brojo Nath 
Fal Ohowdhry (5). 

I am of opinion that the judgment in a 
suit which is the basis of a suit for con* 
tribution is admissible in evidence in a 
suit for oontributioo. As psinted out in 
iSi'.a Panda JujusH Panda (4), it 
is not open to the parties to impugn the 
propriety of the judgment, though it will 
be open to the party from whom contribu* 
tion is sought to show that “as between tbe 
joint debtors tbe plaintiff is solely liable to 
the debt or that be is not equally liable 
with the plaintiff or that both being joint 
tort feasors in a sense in which on public 
grounds tbe right of oontribation is nega* 
tived, tbe suit is not maincainable.*’ If it 
is not open (o tbe parties to impugn the 
judgment, I do not see how it can be said that 
the judgment in a suit to which all tbe parties 
to the suit for contribution were parties is 
not admissible in evidence. 

Tbe deoioion in Burender Nath Pal Ohow- 
dhry V. Brojo Nath Pal Ohowdhry (5) has, as 
pointed out in Tepu Khan v. Bajawt Idohun Dai 
(2), been considerably shaken by the decisions 
of tbe Privy Council in Bam Banjan Ohaker- 
bati V. Bam Narain Singh (6) and Bitta 

(6) 13 C, 862 (F. B ); 6 Ind. Deo. (n. a.) 736. 

lej 22 0. 633 IP. o.n 22 I. A. 60; 6 M. L. J. 7; 9 
Sat. P. 0. J. 630} 11 Ind. Deo. (n. a.) 866, 
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K'JtniO’ir V, Kesho Piasad Misser ^.7). The 
preponderance of aaihoriry iq in favour of the 
view that in sases like tbe presenc the judg- 
ment to which the plaintiff and defendants 
were parties would be admissible even though 
it may not be a judgment in rem or operate 
a« Tea judicata i need only refer to Tepu 
Khan v. Rajani Mohun Das (.2) and Lakshman 
Qovind V. Amrit Gopjl 

As neither party adduced any evidence 
and as the judgment in the previous suit 
is admissible in evidence, I think the 
Subordinate Judge was right in basing bis 
decision on the 6ndinge in the previous 
judgment, which show that the present 
plaintiff was a joint tort-feasor. In a suit 
for contribuiion the plaintiff must ebon soma 
equity in bis favour, 'i'bere is none when 
two persons join together and trespass on 
the property of a third person 

Tue petition fails and ie dismi.-ised with 
ccsts. 

Appeal dismisaed. 

ja. 0. P. 

Uj 1. A. 10; 19 A. 277 {p. c.)j 1 C. W. N. 205; 
7 Sar. P. C. J. Ibl; 9 lud. Dec. (s. a.) ISl . 


PATNA HIGH COURl. 

Appeal raoM Okioihal Decree No. 30 

OF 1917. 

January 30, 1919. 

Present : — Mr. Justice Rce and Mr Justice 

Atkinson. 

NAGBSHWAR PRASAD — Appellant 

ViTSUS 

BAOHU SINGH — Rbsponpent. 

Svidence Act (I of 1672^, mi. iHi,10 — iIorhj<i‘jc 
tation, proof of — Bcriiic, whether wUneioi —burden of 
proof -^Admiaaion ty inort^wjor, whether iinda fhi'U 
partita— Lien, prool of. 

It is settled law for tliu |»'o\*iuce of lliliar uiid 
Orissa that a porsun who eigiis u ducuiiiunt us a 
scribe must prove spociiivuily that in Higiiing us a 
scribe he iutundud to sign us a wititous. [.p. BU, col. 

I'j 

in order to provu the duu execution of a document, 
proof of altoslatiou is nccossury. SVheru the only 
witness to a document is the scribe, who deliberately 
elects U> atUx the word ‘scribe’ to his name iu pro- 
feroDoe to the word ‘wituess’, in tho absonco of 
evidoDoo that hn signed as an attesting witness, the 
document is nut admissible in evidutiee. fp. BO, col. i-J 

Where debts are incurred for family uecossiiy by 
the execution of mortgivge deeds, tbo signature of 
the managing member of the family, as the guardian 
of any member who might have been a miuor at the 
time of execution, would be sutfiuiont to bind that 
tainor and oraata a lien ap«a the minor's property. 



stroment, and in order to orn ^ in- 

instrument is a mortgage document ‘Ji iginul 

observe the provisions of section fis’ f “^^^-^sary to 

Act.[p. 80 ,?ol. 2 ;p. 8 l, oori ] 

An extra-judicial admission bv the. 
member of the family may or mL w 
necessary to prove the original diicumoit 
himself, but this would not relieve the ® ® 
the necessity t« prove them as 
[p. Bl, col. i.J ao&inst the minor. 


Appeal from a decision of the 
Subordinate Judge, Mongbyr 
7th July 1916. ' 


Additional 
dated the 


Messrs. Kulwant Sahay, R-ijenlru Prasad 
and Sieesar Dayal, for the Appellant. 

Messrs. Susil Uadhab Mullick, Sailendra 
Nath Palit and Juggannath Prasad, for the 
Respondent. 


JUDGMENT. 

Roe, J — This appeal arises from a 
decree of the Additional Snbordinate Judge 
of Monghyr upon twelve mortgage-bonds 
details of which are given in the judgment* 
as Against three members of a Mitaksbara 
joint family — Adit Narain, Daroga and 
Nageshwar Prasad. Included among the 
defendants is tbe mother of Nageshwar, 
she being tbe widow and he the sou of 
orie Kuldip Sahai. Kuldip iSahai was, 
prior to bis death in 1909, the managing 
liiernber of the family, and at bis decease 
Adit Narain became tbe managing 
member. 

Up to 1907 Daroga Prasad was added 
as a party to tbe several deeds as a minor 
under the guardianship ot Kuldip Sahai, 
From 1907 onwards tbe bonds were execut- 
ed by Daroga Prasad himself as a major. 
The Ust two bonds are dated .910 and 
were executed by Adit Narain for himself 
and for Nageshwar Prasad, a minor, and 
by Daroga Prasad for himself. Of tbe 
twelve buhds, seven, being Nos. 9, 11, 16 17, 
Id, 1 ^ 0 , and 2d of tbe schedule attached to 
tbe judgment, were proved by Mohammad 
Wall, who had signed as scribe of these 
documents and no other attesting witness 
was called. 

It was contended in the Court below 
that these documents could not be adduced 
in evidence without tbe calling of an 
attesting witness. This point was found 
ajaiust the defendants by the learned Suh- 
ordiuaca Judge. It was also contended by 
Daroga Prasad that he was a minor at the 
time when these dooumanta were executed, 
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and, farther, that ho did no' ereoate thorn 
of bis own free will bat under ooeroion 
from bis brother These points wore also 
fonnd against Daroga Prasad by the learned 
Sabordinate Judge. It was farther nrged 
that there had been no proof of the passing 
of consideration ; and that if consideration 
did pass, then it was not proved that that 
consideration was for a family necessity. 
These points were also found against the 
defendants. In appeal to this Conrt Mr. 
Kalwant Sahai argaes the case again on the 
same basis. 

With regard to the attestation of these 
dosamentSf it is speoiBcally admitted in the 
pleadings by Adit Narain and by Daroga 
Prasad that these dooaments were exeonted 
by them. Therefore, as against them, no 
proof of attestation was necessary. The 
plaintiffs have been pot to proof as against 
Nagesbwar Prasad of ezecation of these 
doonments ; and it is now settled law for 
this province that one who signs as a 
seribe mast prove speoiGcally that in signing 
as a scribe he intended to sign as a wit* 
ness. The aathority for this proposition is to 
be foand in Ram Bahadur Sinyh v. Ajcdkya 
Singh (l). It has been suggested that 


that was not a judgment of a Divisional 
Bench, inasmach as Mr. Justice Jv^ala 
Prasad did not oonoar in the ruling of 
Chief Justice Gbaraier, but that matter has 
been set at rest by the decision of Miller, 
0. J., and Mallick, J,, in Letters Patent 
Appeal No. 13 of 1917. A scribe who 
deliberately elects to affix the word scribe’ 
to his name in preference to the word 
witness ’ places upon himself an almost 
insupportable burden of proof that be signed 
as a scribe and not as an attesting witness. 
In this case, moreover, it is not shown in 
a single line of the scribe’s evidence that 
be signed as an attesting witness. I hold 
that be signed as a scribe only and that 
on hia^ evidence alone the dooaments are not 
admissible in evidence. 

The next point for consideration is the 
majority or minority of Daroga Prasad at 
the time when these dooaments were exeoat* 
ed. Now as the learned Sabordinate Judge 
has pointed out, there could be no motive 
whatever for any fraud on the part of the 
mortgagee in obtaining the signature of 


D%roga Prasad. The debts, as I shall 
presently ehow, were all incurred for family 
necessity and the signature of tbemanaging 
member of the family, as the guardian of 
any member who might have been a 
minor at the time of execution, would ba 
sufficient to bind that minor and create a 
lien upon the minor’s property. The fact 
that mortgagors and mortgagees agreed that 
these documents should be executed by 
Daroga Prasad himself suggeste strongly 
that at the time of the execution Daroga 
Prasad was a major. The evidence to the 
contrary is of the filrn^iest character. A 
horoscope has been prodooed which has 
not impressed me in the least. A doou* 
ment which parports be a copy of an 
extract from a school attendance register 
ha'j also been produced, and in addition a 
oertiGoate by the present headmaster of the 
school to the effect that when Daroga 
Prasad was admittsd into the school, his 
age was such that he could not have bssn 
a major at the time of the ezecation of 
these doonments. 

Now with regard to the register itself it 
does not seem to me to be admissible in 
evidence at all, for the reason that it is 
an entry made by one Raj Kumar Lai. 
who isaliveand within remh of the process 
of the Court. The certificate given by the 
headmaster is also a mere statement made 
upon hearsay and is peculiarly valueless as 
evidence, seeing that it is dated the 25tb 
Jnly 1914, and was obviously procured 
solely for the purpose of this case. 

The learned Subordinate Judge accepted 
the oral evidence of the plaintiff’s witness 
Nanak Prasad to the effect that Daroga 
was at the time, when the suit was brought, 
between 25 and 26 years of age; and it 
follows that if this evidence be belisved. 
he was at the time of the execution of 
the documents of age. Upon this point I 
agree with the learned Subordinate Judge. 
The dooaments are, therefore, binding upon 

Daroga. Prasad, unless be can show that 

e executed them in oiroumstanoes which 
would render his signature void. Such 
oiroumstanoes have not been shown, and 
indeed Mr. Kulwant Sahai has not made 
any attempt to support Daroga Prasad’s 
&llGgfttiOQ of OOGtoiOD* 

The third point for oonsideration is the 
passing of consideration. As the learned Sab» 
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ordinate Jadsd'pointe oat, the whole history of 
the ease iodioates olearly that consideration 
passed. Adit Naraio, who is now, aud has been 
sinoe the death of Kaldip Sahai, the managin? 
member, admite that oonsideration did pass. 
Hie efforts to obtain a settlement with the 
mortgagee throagh Mr. Finoh indieate that 
be reoogoised that the debts were binding 
upon the family, I see no reason to differ 
from the learned Sabordinate Jadge's finding 
of fast that consideration did pass. I see 
also no reason to differ from bis finding that 
the oonsiderAtion was taken for parposes nf 
the family. In each dooament this specific 
purpose was set ont. The mortgagee giyee 
evidence that on each occasion on which 
money was taken be made enquiries as to 
whether the necessity stated in the bond was 
an existing necessity. He was not cross* 
examined upon this point, and we must 
accept bis evidence upon it as unrebutted. 

The last question is one as against Nagesb* 
war Prasad, raised throagh the respondents’ 
Vakil, Mr. Susbil Madbab Mullick. The 
result of the failure of the plaintiff in tbe 
Court below to call an attesting witnass to 
the documents is that a decree can be made 
only against tbe interests of Adit Narain and 
Daro^ Prasad. But Mr. Mullick oonteude 
that inasmuch as the debts were for family 
necessity and were admitted by Kuldip Sahai 
in a subsequent mortgage docnmeot which 
has been legally proved, tbe nature of the 
debt Telieves the mortgagee of tbe necessity 
for palling attesting witnesses to the original 
documents. This proposition I am uoable to 
accept. I concede that the nature of the 
debt would render tbe minor liable to dis* 
charge it, but 1 oannot admit that the nature 
of the debt would create any lien npon the 
property. A lien can only be created by a 
MgUtered inatrument, and in order to prove 
that the original instrument is a mortgage 
document it ia necessary that the provisions 
bt section 68 of tbc-Bvidcnoo Act bs observed. 
The extra'jadicialadmiaaioD of Kuldip Sahai 
may or may not render it unnecessary to 
prove the original documents as against him- 
self. It does not relieve tbe plaintiff of tbe 
necessity to prove them as against bis sou. 

Nageshwar Prasad has net admitted the 
original doonmants. We have, therefore, no 
bo^niMnse of any iastrumsot ereating alien 
upon the property of the j)(nt family as 
ftgginit Nageehwtt Prasad. In my viewi 

0 


therefore. Nageshwar Praiid should be reliev- 
ed from liability under the decree made. 
Upon tbe seven documents not legally proved, 
a decree should be made against Adit Narain 
and Daroga Prasad for the whole of the 
sums covered by these seven mortgages, and 
the right, title and interest of Adit Narain 
aud Daroga Prasad brought to sale in exeoa> 
tion of the decree so made. 

Nageshwar Prasad has made no appeal with 
regard to the five documents not eoumerated 
at an earlier stage of tbe judgment. He 
will, therefore, be bound by the decree made 
on these five Hoonments. The amount due 
thereupon will bo realised by the sale of tbe 
right, title and interest of the whole joint 
family in the property covered by these five 
documents. Tbe period of grace in all oases 
will be six months from the date of this 
decree, and interest will run at the pres- 
cribed rate on the debt only up to the expiry 
of the period of grace, and thereafter at the 
Court rate on the whole deoroe, iooIudlDg 
costs. 

1 would make no order as to costs in this 
appeal. Tbe plaintiff will have his costs ia 
the lower Court in proportion to tbe amount 
decreed. The defendauts will bear their ova 
costs. 

Atiii(I 30 .<, J. — I frankly oonour iu ’the 
judgment of the Court which has been 
delivered by my learned brother. But having 
regard to tbe argument which haa baeu 
addressed to us I desire to add a few brief 
ob.servatioQB on my ow^ behalf 

I consider that tbs construction of section 
70 of the Evidence Act of 1672 is accurately 
and olearly laid down in the oousidere^ 
judgment of Mr. Justice Wooiroffe in 
Salith Chandra Ultra v. Jogen Ua Nath 
(2), and to the law laid down by the autho- 
rity oitsd I beg most respectfully to 9nb- 
scribe. 

Farther, I am of opinion that AbJul Karim 
V. Salimun (3) and Bajmangal Misir y. 
Mathura Dubain (4', which decide that ao 
admission, under BBotton 70 of the Evidence 
Act of 1872, to be admissible in evidence cab 
only tfpply to an admission iu fact made in 
tbe ooursa of a legal proceeding then pending 
before a Oonrt of Juatioe, cannot be supported 

(2) 3i iQd. Gag. 862, 20 0. W. N. lOltj 24 0 L J 
176,44 0. 8«. i..j, 

(S> 27 a 190, 14 lod. Deo. (m. g.) 126. 

(4; 80 lad. Oaa, 676} 88 A, 1,18 A. L.J. 881. 7 
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on prinoiplB or aothorily. If authority W6M 
needed to refute suoh a proposition, I thiok 
authority may and oin be found in the desi* 
eion of their Lordships of the Privy Connoil 
in Konwar Doorgmath Rty v. Bam Ch'tnder 
Se 7 * (5) and also in Hamplen v. Wallis {oj 
and also in Gobardhan Das v. Hon Lil (7). 

In my opinion an admission under section 
70 is admissible in evidence, even though 
it be an admission not made in the course of 
legal proceedings then pending before a 
Court of Justice, but which may be an 
admission made antecedent to the institution 
of legal proceedings. This construction of 
section 70 of the Evidence Act as to what con- 
stitntes an admission to be admiseible in 
evidence is in harmony with the deBnition 
of an admission contained in sections 17 to 
20 inclusive of the Evidence Act itself, and 
is in accordance with the geceral legal 

Deere, modined. 


( 5 ) 4 T. A. 62; 2C. 34l; 8 Sar. P. C. J. 681; I Iiid. 
TIpc (s 8.) 60H |P. 0 ). 

(6- (1884) 27 Ch U 251; 54 L J. Ch 1175; 61 L. 
T 367i 32 \y. R- 9<7* 

(7) 19 Ind. Caa. 121; 35 A 364; 11 A. L. J. 379. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

RsvidiON Petition No. 108 ov 1917.18. 

March 22, 1919. 

Present : — Mr. Ferard, S. M. 
RAJAMISRA KALICHARANSAHEB- 

Applicant 

versus 

SITAL AND OTHERS — REBPOHDENTa. 

Affrc Tenancy Act {II of 1901) a«. 95 (a), *b), 202— 
Cifil procedure Code lAcf F of 1908) 0. II, rr. 1, 2 — 
Landlord and tenant— lijeclment, suit for — Pica of 
agricultural holding — Suit under s. 95 {b)— Refusal 
to have class determined, effect o/— Procedure. 

C.Whero in a suit for ejectment in a Civil Court 
the respondents plead that they hold the land as an 
agricultural holding, and are referred to the Revenue 
Court under section 202 of the Agra Tenancy Act, 
and in their suit under section 95(5) of that Act 
they apply that they do not want their class determi* 
ned, this action, though not quite in accordanne 
with the principle of rules 1 and 2 of Order II of 
the Civil Procedure Code, does not bar the Revenue 
Court from deciding their claim to be tenants 
under section 95 (a), [p. 62. col. 2.] 


tl9l9 


Application for revision of the order of the 
Commissiouep, Robilkhaud Division, dated 
the lOcb August 1918, in the case of 
declaration of rights. 

JODGMENT, — The applicant landholder, 
it seems, sned the respondents in the civil 
Court for ejectment from the land in suit. 
The Civil Court record is not bafore me, 
but applicant’s Counsel tells me he sued 
them as lessees of pasture rights which under 
Ohoudhri Muhammad Ma/imn l Khan v. Oanga 
Ram (1) and the decision in Abdul Qayum v. 
Fida Husain (2) do not constitute an agri* 
oultural purpose. The respondent, it is said, 
pleaded that beheld the land as an agricultural 
holding, and the (.'ivil Court then, without 
apparently deciding the question as to 
whether the holding wa( an agricultural one 
or not, referred the respondents to the 
Revenue Ooui't under section 2D2, Tenancy 
Act. Respondents then Bled the present suit 
under section 95 (fc), Tenancy Act, but 
afterwards on I4tb June 1918 applied 
that they did not want their c^u^s determined, 
which evidently shows they are not them* 
selves conBdent of their status. This 
action wae not quite in accordance with 
the principle of roles 1 and 2, Order II, 
Civil Procedure Code, but the point was 
not taken in appeal to Commissioner and I 
am not prepared to bold that their with- 
drawal from their suit under section 95 
(5) barred the Assistant Colleotor from 
deciding their claim to be tenants nnder 
section 96(a). 

Ever since 1307 the respondents have 
been holding the land, nearly 11 highas 
in area, as recorded non*oooapanoy tenants 
at a rent of Rs. 11. Its class was sbowq 
&B qadtm — old fallow. In 1318 urd, a small 
millet capable of growth on inferior land, 
was grown and in 1321 the same orop 
was grown on a petty area of 6 hiswas. 
In all other years there was no crop an4 
it was evidently pasture. There is nothing 
to show for what purpose the land was 
originally let— it is clear that it was 
held for pastural purposes up to ISl?—* 
from that date they have been allowed to 
bold it for agrloultaral or pastoral purposes 
indiSerently ^ it is not alleged that the 
laodholder>applioaDt refosed rent or susd 
them for oaUivating land let to them 

(1) Sel. Doc. No. 6 of 1910. '• 

(2) 3C lad, CiB. 661; 13 A. L. J. 854. . 
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putare only, [•iaj’ibn 57 (6), Tdaxnoy Ait]. 
So wUboat prj7io? ai to v7oa: tbdir stitad 
hai boen ap to l3l8, the qoeation whioh 
th &7 themidlvd^ hava avoided by their 
applioatioD of 14th Jane 1918 in the 6rst 
Ooart, I mnst hold with the lower Ooarts 
that sinoe then, at any rate, they are tenants 
within the meaning of saotion 4 (5) read 
with seotion 4 (2), Tenanoy Aot. 

I, therefore, rejeot this applioation for 
revision but withont oosts. Toe respond- 
ents do not deserve costs at applieant’a 
expense in view of their applioation of 
14jh Jiine 1918, avoiding final settlement 
of their statna as tenants. 

Application rejectei. 


PATNA HIGH COURT. 

SBOO.'ie C*viL Appbal No. lOil op 1917. 

January 31, 1919. 

Present Mr. Jastioe Roe and 
Mr, Jastioe Jwala Prasad. 

BAMPAL RAM — Appellant 
versus 

SUBA SINGH — Respondent. 

Vender and purchaser— Consideration, payment of— 
Suit to rrcovrr unpail consideration— Burden of proof. 

Where the plaiatiS ia a suit to recover the 
balance of oonsideratiou due on a sale sets up a 
definite agreement that the balance with interest 
WM to be paid on a partionlar date, the harden of 
proving the alleged agreement rests upon the plaint* 
iff. Ue most establish at least a prims facie title to 
the relief whioh he seeks, more Epaotally where the 
vended property as well aa the sale.deed have been 
given in possession to the defendant. Ucrc denial 
of the receipt of consideration is not snfficient to 
reUeve the plaintiff and to ehift the burden on to 
he vendee defendant, [p. 84, ools. 1 A 2.] 

Appeal from a deoUioD of the Diefcriet 
Judge, Shahabad, dated the 22od Aagaet 
• 19i7, revereing a deoision of the Maosif, 
Arrah, dated the 25th September 1916. 

Messrs. Kulwant 8ahay and BaghuncUh 
Singhf for the Appellaot. 

Mr. Naresh Ohandra Sinha, tor the Be> 
fpondent. 

JUDGMENT. 

Jwatii PaiSiD, J.— The plaintiff is the 
Appellant. He exeontad a kahalg, dated the 


^^3 


3rd February 1913, in favear of defond»nt 
No. 1 in the name of bis son, defendant 
No. 2. parporting to sell 13 19 kithas 

of bi3 hisht land in village Babira, pargma 
and thana Arrab. for R^. 1,40 j. O.i 2Qd 
Febrnary 1916., the plaintiff brought a suit 
oat of wbiob this appeal has arisen, in the 
Coart of the Munsif of Arrah for reoovery 
of Rs. 619 as part of the oonsideration money 
with interest dne under the said kabala. 

The plaintiff’s case was that ont of 
Rs. 1,400, the oonsideration money of the 
kabala, he had received Rj. COi on different 
occasions and got receipts granted there* 
for, and as regards the balance of the 
consideration money the defendant had pro* 
mised to pay with interest at one per cent, 
per month and that the possession of the 
land sold was made over to the defendant 
and that snbsequently the sale deed was lost 
from the bista of one Mnnahi Brij Kisbore 
Sabay, to whom it was banded over for 
preparing an ekro'nama, and that the plaint* 
iff afterwards came to know that the defend* 
ant bad got earreptitionsly the possession of 
the said sale deed, and when the plaintiff 
demanded from the defendant the balance of 
the oonsideration money be (defendant) 
paid R’. 180 by several instalments, bat did 
not pay the rest. The eanse of action 
mentioned in the plaint is 16th April 1915, 
when the date of payment expired. The 
defendant resisted the claim of the plaintiff, 
denying that anything was dne to the plaint* 
iff under the kabala and asserting that after 
the registration of the kabala the plaintiff 
brought it from the registration office, went 
to the defendant and made demand for the 
consideration money, and that the defendant 
then and there paid the entire oonsideration 
money to the plaintiff in one Inmp sum and 
the plaintiff made over the kabala to the 
defendant. The Munsif decreed the plaint* 
iff’s suit, bolding that the fall oonsideration 
of the kabala was not paid. On appeal the 
Distriot Judge reversed the deoree of the 
Munsif and dismissed the plaintiff’s suit. 

The learned Distriot Judge disbelieved 
the aooonnt given by the plaintiff as to how 
the defendant oame to be in possession of 
the sale deed in qaestion. The learned 
Distriot Judge has held that the defendant* 
vendee was in possession of the land and had 
the sale oertifieate and the sale-deed. He' 
has disbelieved Ithe eyidenoe on both aides 
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canielyt tbe evic^enoe given by the plaintiff 
as to his not having received the 09Cdidera* 
tion money in fall and that given by the 
defendant as to tbe entire amoont having 
been paid In one lamp earn. Tbe learned 
Jadge has dismissed tbe sait apon the ground 
that a strong presumption of tbe full price 
having been paid to tbe plaintiff may be 
raised from the faot that the defendant was 
in possession of the land and tbe title*deeds. 
The question in this appeal is whether the 
Distriot Judge is wrong in law in raising 
the presumption that he has done. It is 
said that tbe learned Judge himself baa 
destroyed the presumption by holding that 
two small payments were made — one on llth 
Maroh 1913 and the other on 26lh Maroh 
1913 — which negative the theory of tbe 
defendant of a single payment of Rs. 1,400 
in a lamp sum. No doubt upon tbe dnding 
of the Judge tbe case of tbe defendant of 
having paid tbe entire amount of Rs. 1,400 
in one lump sum as asserted in paragraph 
13 of his written statement must fail. If, 
therefore, tbe onus lay upon the defendant to 
prove the payment made by him, tbe plaintiff 
is entitled to succeed, but the onus of prov< 
ing tbe case, as set forth in the plaint, lay 
npoD tbe plaintiff in this case. He de6nitely 
stated that there was an agreement entered 
jinto by the defendant to pay the balance of 
the consideration money, with interest at tbe 
rate of one per cent, per month, on a parti- 
cular date, namely, the 15tb April 1915, 
mentioned as the date on which tbe cause of 
action is said to have arisen, tide paragraph 

8 of tbe plaint. Tbe burden of proving the 

allegations must, on general grounds, rest 
apon tbe plaintiff. The sale deed is a 
registered doonment and recites that tbe 
consideration of the deed was paid. This, of 
course, does not help either side, because 
Bcoording to the case of both the parties at 
the time when the recital was made the 
consideration did not pass, and it was, of 
course, open to the plaintiff to show that the 
entire consideration money was not paid 
[Sah Lai Okand v. Indarjit (1)]. Even if 
tbe defendant had to prove the passing of the 
coDsideratfoD, the sabseqaent events, namely 
the vended property having been given in 

(!•) 22 A. 870{ 4 0. W, N. 486; 2 Boat, h. R. 553 . 07 

I. A. 93; 7 Str. P. C. J. 703; 9'lnd, Dee, (n, e.) 1281 
(P..O,), 


possession to the defendant as well as the 
sale certi6oate and the sale-deed in question, 
shifted tbe burden upon the plaintiff to show 
that he parted with tbe lard and tbe title- 
deer's without having received the entire 
ooneideration money. The attempt of the 
plaintiff to show that the sale deed had passed 
surreptitiously to the defendant has failed, and 
hence no onus lay at any stage or was ever 
shifted, upon the defendant. From the case of 
Kaleeperehad Tewnree v. Itaiah Sahib Perskad 
Sein (2) it may be easily deduced that it is 
too wide to affirm that tbe mere denial of tbe 
receipt of tbe consideration stated is in all 
oases sufficient to cast upon the party relying 
on the instrument tbe burden of proving 
the pcyment of that consideration, and that 
the plaintiff who wishes to set aside a con- 
tract under which there has been possession 
and enjoyment, and of which there has been 
performance, has tbe burden upon him of 
establishing at least a good prima facie title to 
the relief which he seeks. I, therefore, hold 
that tbe burden in this case of establishing 
the allegations pet up in the plaint rested 
upon the plaintiff. According to the Boding 
of the Judge the plaintiff has not proved 
his case. 

4.8 to tbe presumption raised by tbe 
Court, it was competent to the Court below 
to presume that the consideration money 
had been paid when the land was parted 
with and the title-deeds were made over 
to tbe defendant. This is a presumption 
arising from tbe ordinary course of human 
oondaot in transacting worldly basioess. 
Tbe question of presumption is a matter of 
inference from certain facts, and when 
once the Court draws a presumption it 
becomes a question of faot, and I do not 
think that it is competent for this Coart to 
hold that tbe Judge was wrong in law m 
raising the presumption that be did in favour 
of the plaintiff. 

Tbe result is that the judgment of IhB 
Court below is upheld and the appsal is 
dismissed with coste. 

Rob, J. — I agree. 

Appeal diemi$sed, 

(2) 12 M, I. A. 282; 2 B. L. R.P. 0. Ill; 12 W. B. 
P. 0. 6 j 2 Sar, P. 0. J. 429; 2 Suth. P. 0. J. 226| 
20 B. B. 845. 
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COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Second Appeal Pititiom No. 102 op 

1917 18. 

June 4 and 5, 1919, 

Present Mr. Perard. S. M. and 
Mr. Hopkins, J. M. 

BUDHOO AND OTHERS— Appellants 

versus 

SATDEO TEWARF — Rkspcndent, 

Agra Tenancy Act (11 of 1801), s. 22 (c)— U’. P. 
Rent Act IXII of 1881), s. 9, proviso — Oec»pancij 
tenant, death of— Brother, right of succession of. 

The brother of an occupancy tenant succeeds on tho 
death of the latter’s widow, irrespective of whether 
or not he shared in the cultivation of hie brother who 
died while the Bent Act of 1881 was in force, tho 
succession being determined by the law in force at 
the time the right vests. 

Second appeal from the order of the 
Oommissioner, Gorakhpur Division, dated the 
19tb March 1918, in the case of ejectment. 

JUDGMENT. 

Fbbasd, S. M,— The admitted facts are 
as follows 

SbeoBakhsh, ocoopanoy tenant, died while 
the Rent Act XII of 1681 was in force, 
leaving a widow Musammat Rokminia and 
a brother, the appellant Bodhoo. The 
former Bncceeded him as a Hindu widow 
with a Iife*e8tat6. In her presence the 
(luestion of Budhoo’s suoaession did not 
arise, as be could hold no higher position 
than that of a rerversioner with a oontin* 
gent interest. The contingency has now 
arisen by the death of Idusammat Rukminia 
under the Tenancy Act, II of 1901, and 
Budboo claims the succession under section 
22 (c), The first Oonrt admittsd his olahn. 
the Oommissioner, however, accepted the 
laodbolder>reBpondeot’8 argument that 
although the suesession of a brother under 
leotioD 22 (o), Tenancy Act, is unoondi* 
^onal, it was subject under the proviso to 
potion 9 of the Rent Act to the condition 
of 00 - sharing in cultivation with the 
deceased, and it is admitted that Budboo 
did not CO share in cultivation with his 
brother Sheo Bakfash. The Oommissioner, 
therefore, reversed the Assistant Oolleotor's 
decision. The point has previcuely come 
up before the Board in Petition No. 15 of 
1914*15, llaktab Singh v. Ram Sarup, and 
Petition No. 11 of 191415, Bamanand Bai v. 
id^hammad Abdul Bashir, ond in both oases the 
prineiple otBabu Banshidhar v, Musammat Bc^- 
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wantia (l), since affirmed in Selected Decision 
No. 2 of 1918, was followed and it was hoH 
that the brother socoeeds on the death of 
the widow, whether be shared in the oulti- 
va’ion of his brother who deceased under 
the former Act or not. I have giveo the 
point much consideration and, though not 
wifcbont hesitation, think that the view then 
taken should be followed. There is, of course, 
no doubt that bad there been no widow, 
Budboo could not have inherited under the 
old Act, being barred by the proviso to 
section 9, Rent Act, and the holding would 
have lapsed to the landholder, but the in- 
tervention of the widow’s life-estate has 
benefited him, the proviso has been swept 
away by the Tenancy Act and a brother 
succeeds whether he oo-shared in cultivation 
with his deceased brother or not. I 
would, therefore, accept the appeal, set 
aside the Commissioner’s appellate order 
and restore the order of the Assistant 
Collector with costs to appellant through 
out. 

Hopkins, J. M.— I agree. The succes- 
sion must be determined by the law in 
feroe at the time the right vested. In this 
case the right vested in the brother on the 
widow’s death when the present Tenancy 
Act was in force, and it was not neces- 
sary that he should have shared in the culti- 
vation of the deceased tenant. 

Appeal allowed. 

(1) Sel. Dec. No. 3 of 1907. 


PATNA HIGH COURT. 

SscoKo 0i7iL Appbal No. 2 OP 1919. 

August 21, 1919, 

Present. — Mr. Justice Jwala Prasad 
and Mr. Justice Adami.'^ 

Maharaja EESHO PRASAD SINGH 

BAHADUR— Dbcsbb-Holder j 

Appellant j 
versus 

HARBANS LAL and others— Jddgment- 
Debtobs — Re.^pondbnts. 

Eeeeution of decree— Application, when can be 
regarded as sn eonUnvation of previous application- 
limitation Act (IZ of 1908), «, -6, iri-Umitation.pha 
of, when can be ratted— Stay of saU in execution at in. 
stance of decree-holder— Time, whether can be excluded 
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'V\ hero ail application for execution is dismissed 
for no fault or laches on the part of the decree- 
holder ill the prosecution of the execution, a subse- 
quent application, in all respects similar in scope 
and character to the former applicatiou, is a 
continuation of that applicatiou. But where an appli- 
cation is dismissed on account of the default of the 
decree-holder in net taking any step lo proceed with 
it, a subsequent application cannot he treated as a 
continuation or rcv.val of the previous application. 

[p. 88, col 2.] . . - 

Whore the stay of a sale in execution is due 
entirely to the dccree-holdcr, such stay cannot he 
regarded as a legal stoppage of the execution 
proceedings, so os to entitle the decree- holder to 
the benefit of sccticn 16 of the Limitation Act. 
[p. 89, col. 1.] 

So long as an application for execution is ponding, 
the judgment-debtor can at anytime show that the 
application is barred and the Court has no option 
but to dismiss it under section 3 of Iho Limitation 
Act It is only when the point of limitation is 
concluded by proceedings in a previous execution, 
that the judgment-debtor is not allowed to take an 
objection on the score of limitation in a subsequent 
execution of the decree, [p. 69, col. 2.] 

Appc-al from a deoisioo of the Dietriot 
Judge, Shababad, dated the 14th Jane 1919, 
affirming the deoisioo of the Subordinate 
Judge, Arrah, dated the 3Ist May 1919. 

Mr. J^irsu Narain Singh, for the Appellant. 

Messrs. FakkruJdin and Pormeshicar Dayal, 
for tbe Respondents. 

JUDGMENT. 

JwALA Fkasad, J. — The appellant obtained 
a mortgage deoree against one Debt L^l on 
7th September H05. He made teveral 
ezeoutions of tbe raid decree bat withoat 
being able to realise tbe deoretal amount. 
We are eonoeined only with (he ezejntion of 
(be decree iaken out just previous (o the 
prerent ezeoutioD, namely, on the 9th April 
1914, which was No. 143 of 1914. The 
original judgment-debtor Debi Lai was dead 
and this ezecuticn was, therefore, taken out 
against bis beirr, Maluk Cband Lai, son of 
Laohhmi Jial, and Harbans Lai, Isri Lai and 
Bhagwan Lai, sens of Bahoran Lai. The 
deoree- holder prayed for the realisation of 
tbe deoretal amount by sale of 19 plots of 
land, 13 of whioh appertain to khata No. 151 
and 7 to khata No. 152. Only three of 
these plots, namely, Noe. 3090 ard 2074 of 
AiAufa No. 151 and No. 22Ut of hbota No. 152 
were (be mortgaged properties. 

Notice under Order XXI, rule 22, was 
issaed upon the aforesaid judgment-debtors. 
This notice was fiervsd personally upon one 
of the iudgment debtore, Malok Ohand Lai 
and as regards tbe other three tbe peon re’ 


ported that they were not in the vilhee and 
that he affixed tbe notice upon their houses. 

Od tbe 19tb May < 914, the (.'ourt noted 
in tbe Order Sheet "Notice served,” and 
directed tbe notice under Order XXf, role 
66, to issue. This notice was not served 
personally upon any of the judgment* 
debtors, and tbe peon who was entrusted with 
tbe service of this notice reported on tbe 
28th May that he oould not find any of tbe 
judgment debtors and hence he posted the 
notice on their houses. 

On remand tbe Courts below have held 
that the notice under Order XXT, rule 22, 
was served personally upon Maluk i band Lai, 
but that it was uot properly served upon tbe 
other three judgment-debtors, and hence, in 
spite of the note of the Court referred to above 
in the Order Sheet of the l^th May 1914, it 
must be accepted as a couelusive Bnding of 
fact that tbe notice aider Order XXI, rule 
22, was not properly served upon three of tbe 
judgment debtors, Harbans Lai, fsri Lai and 
Bbagwan Lai. This becomes important in 
view of tbe fact tbat Maluk Chand Lai ia 
dead and the present ezeoution is against tbe 
other judgment debtors Harbans Lai, Isri 
Lai and Bhagwan Lai. 

On 25th June 1914 tbe decree-holder 
filed forms of sale proclamation, which was 
ordered to be issued fizing tbe 7tb September 
1914 for sale cf (be properties. On tbe 
6tb August 1914 Maluk Chand Lai filed a 
petition under section 47 of the Code of 
Civil Procedure objecting to the sale of tbe 
properties other than those mortgaged. This 
gave rtEB to MieoellaDecus Case No. 115 of 
1914, ard it was fixed for bearing for (he 
4 h September, with tbe object tbat it might 
be disposed of before the date fixed for the 
sole, namely, tbe 7th September. 

On tbe 4tb September, tbe decree- bolder 
applied for time on the ground that (be 
other objection oases were fixed for tbe I2tb 
September and also on the ground tbat the 
agent of the deoree holder was busy in 
certain tamndi -case?, and tbe case wss 
accordingly adjourned to tbe 12bh September 
and was ordered to be "put up with claim 
OBEes.” 

On tbe 12th September apparently tbe 
other claim oases were adjourned and tbe 
Court passed the following order:—* 
np cn 21st November 1914, for want of 
time, both Ezeoution Case No, 143 of l^l*' 
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and Objection Caee No, 115 of 1914 and 
Claim Cases Nos. 34 to 41 of 1914.” 

On 21at November 1914, the decree* 
bolder pat in a petition admitting the claim 
of the objectors* jndgment'debtors and pray* 
ing that only the mortgaged properties, 
namely the three plots mentioned above, be 
sold first. The Ooart accordingly allotved 
the objection and directed that the rest of 
the properties be released from the proceed 
ings. This order of the Goart is contained 
in Order No. 13 on the Order Sheet. 
Order No. 14 on the Order Sheet relates 
to the costs to be paid by the appellant to the 
jadgment^debtor-objeotor. Order No. 15 on 
the Order Sheet of the same date relates to 
the Bzeoation Casa No. 143 and is in the 
following words,— *'No steps taken by the 
decree-holder to>day. The case is dismissed 
for defanlt.” 

The present application for ezeoation was 
filed on the 3rd September 1917 and 
was nambered 156 of 1917, bat as the 
copies of khalton and decree were not 
filed, the decree- bolder was directed by an 
order on the back of the ezecntion petition, 
dated the 3rd September, to file the same. 
The said copies were, however, filed on the 
20th September and the application was 
registered on that date with an order to 
issue notice nnder Order XXt, rnle 22, 
fizing the 13th November 1917. The eze- 
oation was against Malak Chand Lai and 
the aforesaid three persons Harbaos Lai, 
leri Lai and Bbagwan Lai, Malnk Chand 
Lai was reported to ba dead, and as regards 
the others it was stated in the report of 
the peon that Harbans Lai and Bbagwan Lai 
took the notice bat refused to give receipt 
for the same, and that Isri Lai was serving 
in Caloatta and hence bis notice was given 
tp bit brother Bbagwan Lai, who refused to 
give receipt for the eame. The decree-holder 
applied that Hsrbane La], bit Lai and 
Bhagwan Lai be eabetitated in place of 
hblok Chand Lai deceased as hie heirs and 
legal representatives, and filed affidavit as 
to the service of notice upon the other judg- 
ment debtors. 

On the 15tb December 1917, the Court 
made the following order: “Notice served 
and proved against all the judgment -debtors, 
save and ezoept Malnk Chand Lai who is 
reported to ho dead. On deoree-holder’e 
petHion bl Harbaoe Lai, bri Lai and 


Bhagwan Lai be substituted in place of the 
deceased judgment debtor, amendment be 
made and notice bs issued against them 
fizing 8th Jannary 1918 to shew cause 
whether they have any objection to be made 
his heirs.” 

This notice was issued under Order XXI, 
rule 22, and the peon reported that be met 
Harbans Lai alone and that he handed all 
the three notices to him. An affidavit to 
that effect was also filed by a servant of 
the decree-holder. On 8th January 1918 
the Court passed the following order; — 
''Notice served and proved. Process fee 
filed. Decree-holder to file forms duly filled 
up. Put up on l4tb January.” 

Oq 14th Jannary tbs Court made the 
following order: — “Forms filed. Issne at- 
tachment, fizing 12th Fdbrnary 1918.” 

On 12th February 1918 the Conrt passed 
the following order: — Attachment served. 
Petition of no incumbrance along with pro- 
cess fee and forms filed. Issue notice 
under Order XXf, rule 66, fiztng 14th March 
1918.” 

In the meantime, on the 7th February, one 
of the judgment-debtors, Harbans Lai, filed 
an objection to the ezeoution of the decree 
on, amongst others, the ground that it was 
barred by limitation. His petition was 
numbered 14 of 1918. Toe Subordinate 
Judge upheld the objection of the judgment- 
debtor on the ground that the last step taken 
by the deoree-bolder in aid of the ezeoution 
was on June 25tb, 1914, when be filed forms 
for the eale proclamation in Ezeoution Case 
No. 143 of 1914. The present application 
filed on the 3rd September 1917 was out 
of time. The ezeoation was accordingly dis- 
miesed. Against the said order the decree- 
holder appealed to the learned District Judge 
of Sbababad contending that the present 
execution was not barred by limitation. 
His contention was based on three grounds: 
(1) that the previous execution wasdiamiesed 
on the 2l8t November 1914, and the present 
ezeoution was in continuation of the pre- 
vious one; (2) that the decree-holder is entitled 
to deduction of the time from the 2th 
September 19i4, when the sale was stayed 
by the order of the Court pending tbe dis- 
posal of the objection filed by tbe judgment- 
debtors, up to tbe 21tb November 19X4, when 
tbe claim case of tbe judgment-debtors was 
disposed of. and (3) that tbe order of the 
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Court of the 14th January 1918 in the 
present execution, directing the attachment 
to issue, was a determination between the 
parties that the decree was capable of execu. 
tion and that it was not barred by limita- 
tion and hence, upon the authority of the 
Privy Council in the case of Mungul Perghad 
Dichit V. Qrija Kant Lahxri (1) and 

subsequent authorities of the various High 
Courts, the said order operates as res judicata 
between the parties and cannot be now re- 
opened. All these objections were decided 
by the Court below against the decree-holder. 
In appeal the same points have been 
raised. There does not appear to be any 
Eubstanoe in any of these contentions. 

As to the first contention, the present ap- 
plication for execution on the 8rd Septem- 
ber 1917 cannot in any way be said to be 
one in continuation of the previous applioa- 
tion which was dismiseed on the 2l8t Novem- 
ber 1914. Reliance has been placed upon the 
case of Madhab Moni Dasi v. Pamela Lambert 
(2). In that case it was held that when 
the sale was subsequently sot aside, the 
parties were restored to the position which 
they would have occupied if the sale had 
never taken place, and the order of the 
17th December dismissing the application of 
(he decree-holder for an order absolute was 
proved by the subsequent events to be 
erroneous. The subsequent applications in 
1909 and 1910 of the decree bolder for an 
order absolute must be considered to be a 
oontinuatioD or revival of the previous appli- 
cation of the 19th December 1908. It was 
further observed in that case that the 
eabsequeni application may be treated as a 
continuation or revival, '*tbe consideration 
of which has been interrupted by the 
intervention of objections and claim subse- 
quently proved to be groundless or has been 
suspended by reason of an injnnotion or like 
obstruction”. This ruling has no application 
to the present case where the objection of the 
judgment-debtor in the previous Execution 
Case No. 143 of 1914, that the decree holder 
was not entitled to proceed with the properties 
other than the mortgaged properties, was 
upheld and the execution case was dismissed 
on account of the default of the decree holder 

(1) 8 C. 6Ij 11 C. L. E. 113; 8 I. A. 123: 4 8ar P 
C. J. 249} 4Ind. Deo. (n. b.) 32 (p. C.) 

(2) 6 Ind. Caa. 637} 37 0. 796: 12 C. L. J. 328- 16 O 
W.N. 317. 


in not taking any step to proceed against the 
mortgaged properties. A subeequeut appli- 
cation fot execution can only be regarded as 
a continuation of the former one when the 
latter is dismissed without any fault or laches 
on the part of the decree holder iu the proee- 
cutioD of the execution, and (be subsequent 
application is in all respects similar iu scope 
and character to that of the former one. 
The previous application of the decree- 
holder of 1914 having been dismissed on 
account of bis failure to proceed with the 
mortgaged properties and on account of bis 
not taking any step in the prosecution of 
the said execution, the present application 
of the 3rd September 1917 is not a oontin- 
uation of the former one. The relief sought 
in the present application to sell the mort- 
gaged properties is not the same as iu the 
former application where the prayer was to 
sell the other properties as well as the 
mortgaged properties: Krishna Dayal Oir V. 
Sakina Bibi (3). This contention of the decree- 
holder must, therefore, be overruled. 

The next oontention of the decree-holder 
is that he ts entitled to a deduction of the 
time from the 12th September 1914, when 
the Court ordered the sale to be stayed, up 
to the 24th November 1914, when the claim 
case of the judgment-debbors was disposed 
of. This contention is raised upon section 
15 of the Limitation Act. Under that see- 
tion a decree holder is entitled to a deduo- 
tion of the time daring which the execution 
of his decree is stayed by an injunction or 
an order. In the first place, the execution 
of the decree in the present case was not 
at all stayed by any order of the Court. 
There was no claim with respect to the 
mortgaged properties by the judgment- 
debtors and, as a matter of fact, the decree- 
holder on the 2 1st November 1914 admitted 
the claim of the jndgment-debtors and pray- 
ed for the sale only of the mortgaged pro- 
perties. This be oonld have done long bsforo 
and the sale would not have been stayed. 
The Court bad fixed the 4th of fcJeptember 
for disposal of the claim of the judgmeut- 
debtors with respect to the properties other 
than the mortgaged properties expressly 
with the object of dieposiug of the objection 
before the 7th September, the date fixed 

I 

(3) 84 Ind. Cm, 27} I P. h. J. 214, 20 0. 

952j 2 P. I,. W. 870. 



INDIAN OASES. 


Vol. LIII] 

KBSBO PB18A0 SIKOH V. EARBlMfl LAL. 

for the sale. The disposal of the objection 
was, on the 4th September, adjourned upon 
the application of the decree-holder and it 
was at his request that the claim case in 
that execution was made analogous with 
the other claim oases. On the 12tb Septem- 
ber the other claim oases were not disposed 
of and the Court was, therefore, bound to 
postpone the hearing of the claim case till 
then, and in the meantime to stay the sale. 
The stay of the sale of the mortgaged pro- 
perties was, therefore, due entirely to the 
decree-holder and the order of the 12th Sep- 
tember staying the sale cannot, therefore, 
be considered to be a legal stoppage of 
the exeontion proceedings. The decree- 
holder is not, therefore, entitled to a deduc- 
tion of the time between the slay of the 
sale and the disposal of the claim case : 
iJarayana Navxbi y. Pnppi BraJimmy M). 
This contention must, therefore, also be over- 
ruled. 

The last contention of the decree-holder 
is that the order of the Court in the pre- 
sent execution of the 14bh January 1918 
directing the attachment to iseue was a 
determination between the parties, that the 
decree was capable of execution and that 
it was not barred by limitation, and hence 
the judgment-debtors are debarred from re- . 
opening the question and ooDtending that 
the execution of the decree was barred by 
time. In the oaee of Mu*igul Perthad JHehil 
V. Qirja Kant Lahiri (1) and in all subse- 
quest oases the objection of the decree be- 
ing debarred by time was taken in sabseqaent 
executions of the decree when in the pre- 
vious exeeutioDB of the same decree the 
Court had, upon notice befog served upon 
the judgment-debtor under Order XXI, rule 
22. ordered the execution to proceed, but 
in none of those oasts was it held that 
the objeotioD on the score of limitation 
cannot Ve entertained when it is taken at 
the BobaeQaent stage of the same pending 
exeontion. On the other hand, in the case 
of Bardar v. Fatteh Ohatid (5) it waa ex- 
pressly held that the jadgment debtor can 
raise the said objection to the execution of the 
decree at a later staga of the same exeontion 
proceedings when his objection was disallowed 
or not pressed at the earlier stage of the 

(i) 10 U. B2t 8 Ind. Deo. (n.s.)760. 

'(9) SUP'S. 1894. 
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execution. That case was referred to with 
approval in the case of Bisheswar Dayal v. 
Rup Kishore (6) (Miscellaneous Appeal No. 
332 of 1916), though it could not be applied 
to tbe facts of the latter case. 

Thus, even if the order cf tbe Court of 
the 8th January be considered to be a deter- 
mination that tbe execution was valid and 
not barred by time, it was open to tbe 
judgment-debtors to object tc tbe execution 
being time-barred on tbe 14tb January 
1918. This is so because tbe order passed 
under Order XXI, rnle 32, is not appealable. 
Tbe Court’s duty was at any stage of the 
execution proceeding to dismiss the execu- 
tion on the ground that it was barred by 
limitation. This duty is imposed by section 
3 of tbe Limitation Act even when tbe 
ground is not taken by tbe judgment-debtor. 
It is only when the point of limitati::>n is 
concluded by proceedings in a previous 
execution, that the judgment-debtor is not 
allowed to take the objection of limitation in 
a subsequent execution of the decree. But 
so long as an eieoution application is pending, 
tbe judgment-debtor can show at any stage 
that tbe application is barred and the Court 
will have no option but to dismiss tbe 
application under section 3 of tbe Limitation 
Act. I, therefore, hold that (he objection of 
tbe judgment-debtors of tbe 14th January 
was 6t to be entertained. 

It is also doubtful, as observed by tbe 
learned Judge, whether the order of tbe 
8tb January directing tbe decree-holder to 
61e process of attachment can amount to 
a judicial Boding that everything about tbe 
execution proceeding is in order,’' 

Agreeing, therefore, with tbe views taken 
by the Coutte below, we dismiss tbe 
appeal with costs tbroughont, 

Adaui, J. — I agree. 

Appeal diemiued, 

(6) 41 lod. Csa. 676; 3 P. L. W. 13. 
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OAliCUTTA HIGH COURT. 

ApPEiL PROtf Appellate Decree No. 3157 

or 1912. 

May 13, 1913. 

Present: — Jastioe Sir Asntosb Mookerjee, Et., 
and Mr. Jastica Bdaoboroft. 
UME3H CHANDRA DE— Plaintipf— 

Appellant 

versus 

JAKHOMAL MEHERA — Defendant— 

Respondent. 

Contract Act (IX of J872^, s. 69— Payment made 
by dar-poknidar on behaff of putnidar-— ^mown^ paid, 
whether can be recovered — Dar-putnidar, whether can 
be ordered to account for period during ^vhich he has 
been in possession— Limitation. 

A. dar-putnidar paying up the arrears r>f rent due 
by the putmdar to the zemindar came into possessiion 
of the putni under clause (4) of section 13 of tlio 
Putni Regulation of 1819 on the 17th of NovcMiibor 
1862. Ho continued in possession for many years. 
It was not till tho 7th August 1899 that bis posses, 
eion was formally terminated. On tho let February 
1901 the putnidar instituted a suit for rent against 
the dar-putnidar for the period between Way 18P5 
and January 1901. During tho pendency of this 
litigation tho putnidar repeatedly made defaults in 
payment of rent and tho dar-putnidar had to satisfy 
the demand of the superior landlord on seven 
guccessive occasions from 4th November 1805 to 
the 15th November 1908. Tho dar-putnidur (hen 
brought a suit to realise these sums after allowing 
the defendant putnidar credit for the rents payahlo 
by him as dnr.putnidar during the peritd: 

'Held, (1) that as the payments made by tlic 
plaintiff benefited tho defendant, tho plaintiff was 
entitled to a decrco: [p. 9J, eol. J.] 

(2) that the claim of the plaintiff could not be 
postjioned merely because accounts had not been 
t'akcnof the possession of the plaintiff from the J7th 
November 1862, inasmuch as if a claim were now 
put forward.for an account of this peiiod, it would 
be successfully met by the plea of limitation, [p. 91, 
col. 1.] 

Appeal against the deoision of the Distriot 
Judge, Bardwan, dated the 9th ADgQ8tl912 
reverging that of the Subordinate Judge,' 
Burdwsn, dated the I5th December 1910. ' 
Babua Mahendra Nath Ray and Hira Lai 
Sanyal, for the Appellant. 

Babus Ram Chandra Mejumdur and 
Nogendra Nath Sen, for the Reepondent. 

, is an appeal by the 

plamtifl m a suit for recovery of money 
paid by him for the beneht of the defend, 
ante. The oiroumstances under which the 
payments have been made are not dispuled 
The defendants on the 6th May 1895 
acquired a putni taluk created on the 17th 
Febinary 1811, The plaintiff ie the owner 
of » dar-putni of four out of the five villages 


comprised in tbepufm. This dor pufni was 
created on the 16tb May 1862. Shortly 
after the creation of the dar putni the 
putnidar made default in the payment of rent 
to the superior landlord. The dnr putnidar 
thereupon paid up the arrears and on the 
17th November 1862 came into possession 
nuder clause (4) cf section i .3 of the Putni 
Regulation of 1819. The dar pvtyndar oou- 
tinned in posseseion for many years. Indeed, 
it was not till the 7th Augu.st 1899 that 
his poesfssion was formally terminated. On 
the let February 1901 the putnidar insti- 
tuted a suit for rent against the dar putnidar 
for the poried between May 1995 and 
January IPOl. 1 ‘ was stated in the plaintof 
this suit that pof^.session of the dar putnidar 
as n^-ufruotuary Hen holder under the 
Regulation had terminated on the 7th 
Augucit 1899. It is clear, however, that as 
rent was claimed from 1895, the case for 
the putnidar mot<t have been that the lien 
bad ceased to exist at least from that date. 
On any other theory it would be impossible 
to 8ub»<tantiate the claim for rent from the 
dar putnidar, bscaa^e it has not been and can* 
not be disputed that so long as the dar putni- 
dar lawfully remained in possession as lien- 
holder he w as not liable to pay rent to the 
putnidar. This suit was dsoreed by the Sub. 
ordinate Judge in part and that decree was 
uliimalely affirmed on appeal by this Court 
on Ihe ?th April 1908: Jukhotnull v. Saroda 
Frcsi.d Ihy (1). During the pendency of this 
lit gatioD the ptiinidar repeatedly made default 
in payment of rent. The ooneegnence was 
that (he present plaintiff (the tlar-pu^ni'dar) 
was driven to satisfy the demand of the 
superior land lor i on seven successive occa- 
sions from the 4th November 1905 to the 
15th November 1903. The plaintiff now 
seeks to realise these sums; but be has 
very properly allowed the defendants credit 
for the rent payable by him as dar putnidar 
during this period. The Court of first in* 
stance decreed the olaim in part. Upon 
appeal the District Jodge has reversed that 
deoision. He has held, first, that the plaint- 
iff claims to be in possession during these 
years as usufrootuary lien- bolder and be 
must consequently be deemed to have made 
the payments for the protection of his 
alleged lien; and secondly, that if acoounta 
are taken from the 17th November lh62 
(1) 7 0. L. J. 604. 
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wbec tbe dar‘%utni3Qr came ioto posBeeeion 
upon payment of tbe dues of the saperior 
landlord op to tbe date when hie posseesiou 
aotaally terminated, a large earn wjoli pro> 
bably be fonnd to be dne to the putnidar, 
and that till tbie aooonnt hae been taken 
the plaintiff eboold not be allowed to recover 
earns paid by him to save tbe putr.i. In onr 
opinion, there is no fcnndation for either 
of these propositions. 

In so far as the 6rst ground is oonoerned, 
it is clear that the plaintiff did not claim to 
be in oooapation ae asafraotaary lien- bolder 
daring the years 1905 to 1908. As already 
stated, the case for tbe putnidar in the pre- 
viooB suit for rent was that possession of the 
dor puinidar as lien-holder bad ceased on tbe 
7th Angoet 1899. Jn fact, tbe eait nas 
founded on tbe theoiy that possession bad 
been terminated at least as early as 1805. 
That allegation was not repudiated by tbe 
defendant. The defendant stated that 
a large sum of money was due to him on 
account of the payment made by him to the 
saperior landlord on the 17(h November 
1862, and be made a grievance that as this 
large sum was still due to him, he could net 
be held responsible for tbe payment of rent. 
But there was no allegation on his part 
that he was aotaally in occupation as alien* 
holder. Under these oircumstanoea it is 
impossible for ns to bold that ibe present 
plaintiff may regularly be deemed to have 
made successive payments to the saperior 
landlord for the protection of his alleged 
lien. Ccnecqoently the principle cf the 
decision in tbe ease of Jxnnat AU v. 
Fateh AU (2), upon which tbe District 
Judge relies, cannot apply. Tbe payments 
were made by tbe plaintiff in bis character 
aa dar putnidar and there is no question 
that the defendant ae putnidar has profited by 
the payments. 

In BO far as tbe second ground is concerned , 
it is olear that tbe claim of tbe plaintiff 
cannot be postponed merely because accounts 
have not been taken of tbe poseeseion of 
the plaintiff from tbe 17tb November 18S2. 
It is plain that if a claim were now to be 
put forward for an account of this period, 
it wonld be snooessfully met by tbe plea 
of limitation. It is also olear that during 

(9) 0 Ind. Oaa. 919| 18 0. 1. 3, 6i6| 16 0. W. N. 

889. 


this long series of years tbe putnidar has 
not put forward a claim for recovery of 
any excess amount which might have been 
realised by the dar putnidar. Tbs grounds 
assigned by the District Judge in support 
of bis judgment, therefore, cannot be sup- 
ported. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of tbe Court of first instance re- 
stored with costs both here and in the 
Courts below. 

Appeal allowed. 


PATNA HIGH COURT. 

Mu'CBLLANBoni Appeal No. I8t) OF 1913. 

' December 9, 1918. 

Mr Justice Atkinson and 
Mr. Justice Manuk. 

RAM DHYAN SINGH and others— 
Defendants — Appellants 
' (rsus 

PARDIP SINGH — AND OTHERS— Plaintiffs 

— RE'P0>DENT8. 

B^n'jal Tenancy Act (Vlll B. C. o/lSS5), «. 148^— 
Co-sharer, euit by,jor arrearsof rent — Form o] suit. 

The osseotinl principles underlying section NBA 
of tho Uengnl Tenancy Act aro (1) thattlio suit should, 
inform, bo for Iho whole rent and in substance for 
the separate share of rent in arrears, (2) that the 
whole body of landlords are impleaded, with the 
allegiition that the plaintiff has not been ablo to 
ascertain what, if any, rents are duo to the former. 
In such cases the whole rent due must, in the nature 
of things, be always a matter of speculation for the 
plaintiff and he is entitled to assert that he beliereB 
that his share of tho rent due is tbe entire rent due 
and ask the Court to decide on tho accuracy oftbab 
belief, if and when the impleaded co-sharers appear 
and claim any arrears as duo to themsolycs. If 
his belief is accurate, the Court will give him a 
decree for his share of (be rent only as being the 
entire rent due, if inaccurate, tho Court will 
investigate and decree tho arrears due to the 
impleaded.co-sharers as well. [p. 93, col. 2.] 

MiEcellsDeouB appeal from an order of tbe 
Diatriot Judge, Gaya, dated the 24tb June 
1918, reversing ao order of tbe Subordinate 
Judge, Gaya, dated the Ibtb Eebrnary 1918, 

Mr. Harihar Fraead Sinka, for the Appel- 
lants, 

Mr. .SAiranaftdun Bai for the Respond* 

ants. 
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RIM DBTAH SINGH V. PABDIP 81NQH. 

.lUDGMENT, 

Manuk, J, — This appeal oomes before ns 
against a judgment and deoree of the 
District Judge of Gaya, reversing the deoree 
passed by the Subordinate Judge of the 
First Court of Gaya whereby the latter 
dismissed the plaintiffs-repondents* suit for 
arrears of rent against the contesting 
defendantp, now represented by the ap- 
pellants before us, and against the respond- 
ents second party as jwo forma defendants. 

The facts of the case, so far as we 
are concerned with them, are that at the 
time of the suit the superior interest 
qua mukarrart or snb moAjorrari grants in 
the property was held as to ten annas by 
the plaintiffs, as to four annas by the 
contesting defendants Nos. 1 to 16, and 
as to two annas by the proforma defend- 
ants Nos. 17 to 20. Apart from their 
mokarrari interest the contesting defendants 
Nos. 1 to 16 held the whole of this pro- 
perty on a thika acquired from the original 
proprietors. In the year 1917 the plaint- 
iffs, as ten-anna mokararidars, instituted a 
suit for recovery of arrears of ihika rent 
due to them for the years 1324 and 1J25 
Fasli. The plaint on the record is silent 
as to whether the plaintiffs collected their 
rent separately from or jointly with the 
other co-sharers. They framed their suit as 
one under section 14SA of the Bengal 
Tenancy Act. In paragraph 7 of their 
plaint they allege 1 that the contesting 
defendants Nos. 1 to 16 were in oollosion 
with the pro forma defendants; that the 
latter had refused to join in the institu- 
- tion of the suit; that, though enquiry was 
made, both sets of defendants had refused 
to let the plaintiffs know whether the 
thikadar defendants bad paid all or any 
portion of the proportionate share of the 
rent doe to the pro forma defendants. The 
plaintiffs were, therefore, driven to declare 
in their plaint that their proportionate share 
alone, as in arrears on the date of suit, 
yras the entire amount of rent due, and 
that they, therefore, instituted the suit 
under section 148A of the Bengal Ten- 
ancy Act. They prayed for a decree for 
t;he amount due them together with costs end 
loterest, and in the alternative they prayed 
that 

If the pro forma defendants also 


state that any rent is doe to them and 
wish to join in the suit as plaintiffs, then 
they may be ordered to join in this suit on 
payment of Court-fees.” 

The thikadars, defendants Nos. 1 to 16, 
alone appeared in the 6rst Court, and in 
their written statement they ignored the 
allegations contained in paragraph 7 of the 
plaint, whereby the plaiutiff had sought 
to bring his suit under the provisions of 
section 143A of the Bengal Tenancy Act. 
They were silent as to whether they had 
paid any rent for the years in suit to the 
pro forma defendants, nor did they take 
any objection that the suit, as framed, did 
not fall under section 148A of the Bengal 
Tenancy Act. 

The learned Subordinate Judge, in a 
very short judgment, held that Baikantha 
Nath Sen v. Ramapati Okatterjee (1) 
applied to the facts of the case and that, 
therefore, the suit was not maintainable under 
section 148A of the Bengal Tenancy Act. 
He accordingly dismissed the suit with 
costs. 

On appeal tbe learned District Judge 
distinguished Baikantha Nath Sen v. 
Hamapati Ohatter;ee (1), and bolding that 
Nunda Lai v. Kala Ohand (2) was more ap- 
propriate in its application to tbe facts of 
tbe present case, decreed tbe plaintiffs’ suit 
with costs. It is, as I have said, against 
this order, that this appeal has been made 
to us. 

Now sections 143A and 158B of tbe Bengal 
Tenancy Act were added to that Act in 1907 
in order to set at rest tbe vexed questions 
arising out of suits brought by a oo- sharer 
landlord suing alone for bis share of tbe 
rent if there was no arrangement to collect 
separately, or for the entire rent if the col- 
lections bad been joint. Tbe Calcutta High 
Court bad held that tbe Bengal Tenancy 
Act did not apply to a suit for recovery of 
rent by one or more oo sharer landlords as 
distinguished from tbe whole body of tbeni 
[see Jogendra Nath Qhoah v. Paban Ohandrd 
Ghosh (3) decided in 1904, and the oases 
cited therein]. That Court had also held 
that the tenure or bolding does not pass to 
the purchaser at a sale in execution of such 

(1) 45 Ind. Cas. 767; 27 0. L. J. lOJ. 

(2) 8 Ind Cas. 60; 16 C. W. N. 820. 

(3) 8 0. W.N. 47?. 
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adeoree \_Naratn Ud-iin y. Srimanta Qhose 
(4).'. Those deoisioDS were maiDiy arrived 
at by mterpretiDe: the words anythio? 
whioh the landlord aoder this Aot is 
reqaired or aatborieed to do" in seotion 183| 
Bengal Tenanoy Ast, as inoladicg the brioging 
of a snit for arrears of rent. A perasal of the 
jadgments of Goose, J., and Geidt, J , in dissen- 
sion as set out in the report of the Privy Gouneil 
deoisioD in Pramada Nath Eoy v. Ramani Santa 
Roy ( 5 ), will soffioe to show the views then 
prevalent. It is interesting to observe that 
shortly before thatdeoision by their Lordshius 
of the Privy Connoil, which was based on the 
Bengal Tenanoy Aot as it etood before its 
amendment in ld07, the Indian Legislature 
bad intervened to set the questions at rest. 
The snit in the last mentioned oase bsfore 
the Privy Counoil was iostitnted by a os- 
bharer landlord for the entire rent against 
the tenant and the other oo-sharer landlords, 
the latter having refused to join him in that 
snit. The Jadioial Committee held that 
seotion 188 of tbe Bengal Tenanoy Aot was 
not a bar to snoh a snit, as tbe Bling cf a 
snit is not a thing whiob the landlord is 
under the Aot required or anthorised to do. 
Their Lordships farther hell that under 
the general principles of legal procedure, 
quite apart from the Bengal Tenanoy Ao’, 
a sharer whose 00 sharers refuse to join as 
plaintiffs, oan bring them into tbe suit as 
defendants and sue for the nhole rent due, 
and ooull do so in spite of ao arrangement 
previously prevailing whereby tbe oo^eharers 
oolleoled their rent separately. Suoh an 
arrangement, their Lordships say, merely 
affected the right to sae separately, that is 
witbcnt joining the other 00 sharers, but in 
DO other respeot modiBed tbe terms of the 
holding. It followed, therefore, that the 
right to bring the tenure to sale remained 
iutaot. 

In my opiuion it follows a fortiori from 
that deoisioD that nuder tbe law, as it then 
stood, a 00 sharer ooold bring a similar suit 
even though the oolleotion had been joint. 

Meanwhile, ai 1 have said, the Indian 
Lsgislature had plasal seotion 148A and ses* 
tion 1585 on tbe Statute Book; seotion 15SB, 
in order to benefit oo<aharer landlords who 

( 4 ) 29 0. 210. 

(6)3S 0.81'} 12 0. W. N. 2t9; 10 Bom. L. B. 681 85 1. 
A. 78| 7 0. U. J. 189} 18 U.L. J. 41} 3 U. L. T. 161 

V. 0.). 
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oolleoted their rents jointly, and section 148A 
to inolnde those who cclleoted separately 
and were, therefore, cot in a position to know 
whether the rents payable by the tenants 
to other oo sharers had bsen in fact paid or 
not. 

It is unneoessary for us to oonsider whe- 
ther these sections have in any way affeoted 
tbe general prinoiples of legal procedure laid 
down by tbe Privy Counoil as applying to 
suoh suits, for we oan decide the appeal 
before ns on seotion 14dA itself. 

1 am of opinion that tbe essential prinoiples 
underlying that seotion are (1) that tbe 
snit should, in form, be for the whole rent 
and in subatanoe for the separate share of 
rent in arrears ; (2) that the whole body of 
landlords are impleaded, with tbe allegattnn 
that the plaintiff has not been able to aa- 
oertain what, if any, rents are due to tbe 
former. In snob oases the whole rent due 
mast, in tbe nature of things, be always a 
matter of speouIatioD for tbe plaintiff and 
he is entitled to assert that he believes that 
his share of tbe rent due i? tbe entire rent 
due and ask the Court to deoide on. tbe 
aoooraoy of that belief, if and vih?n the 
impleaded oo ebarers appear and olatm any 
arrears as due to themselves. If bis belief 
ie aoonratA the Court will give him a decree 
for his share of the rent only as beirg tbe 
entire rant dne ; if inaoourate, the Court 
will investigate and deoree the arrears doe 
to the impleaded oo-sbarers as veil. 

These are obviously tbe principles nnder- 
lying tbe deoision in Nunda Lai y. Kala 
Ohand (2), in whioh it was held that the 
plaint must be examined to 6nd its 
intention, and th^ deoision in Biohma* 
n^ni Nath Deb Sirear v. Hem, Chandra Mitra 
(6), in whioh it aas held that a very similar 
plaint to the one before ns substantially oom> 
plied with tbe requirements of seotion 148A 
inasmuch as tbe rent due under that seotion 
does not mean the entire rent payable on 
tbe original oontraot or lease. It may be 
the whole of the rent payable if the whole 
happens to be in arrears, it may inolnde tbe 
arrears of the plaintiff and the known arrears 
of his co-sharers, it may, on the other hand, 
tarn out to be only the arrears due to the 
plaintiff himself. If the plaint in spirit and 
intention oomplies with the essential require- 

. t6) 83 lad. Cm. 981} 18 0. W. y. 1019,. . ! 
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HELiLONNES3A V, RAJAB ALI. 

Mah&mmadao Law, Yolame If, page 262. 
The Coarts below have oonFonoded the age 
of fifteen with the age of pobarty. 

Baba Kshitis Chunira Sen, for the Respond* 
ent. — The law eays that paberty is to be 
presnmed on the oonopletion of the fifteenth 
year nnless the oontrary is proved. Refers to 
eeoiion 91 of Wilson’s Anglo-Mabammadan 
Law; Ameer AH’s Mahammadan Law, 4th 
Edition, Yolnme II, page 279. If a girt 
attain paberty before that, she mast prove 
that beoanse it is within her special know* 
ledge. In this ease no suoh evidence has 
been given. The case for the defence in the 
Coarts below was that the girl was above 
15 years, and, therefore, paberty most be pre- 
enmed, whereas on the evidence the Ooorts 
below have fnond that she was less than 
fifteen years. It was never the defendant’s 
ease that she attained paberty although she 
was less than 15 years at the time of the 
marriage in question. 

Mr. AUof Ali britfly replied. 

JUDGMENT. — This appeal arises out of 
a Bait for reaiitntion of ooniogal rights. The 
defendants are the wife and her father, and 
the plaintiff, the husband, has obtained a 
decree in both the lower Coarts. The defend* 
ants denied that any marriage had been 
celebrated and farther pleaded that even 
if snob a celebration bad been performed, 
the marriage was invalid beoaose the con* 
sent was given by her father, altboogb his 
danghter bad' attained paberty and was con* 
seqaently competent to give her own consent. 
As regards the qaestion whether the alleged 
marriage was performed, the finding of the 
lower OCarts, whioh is in plaintiff’s favour 
on this point, is oonolasive. As regards the 
eompetenoy of the female defendant to give 
oonsent to her own marriage, tbe finding of 
the lower Appellate Ooart is that the aotaal 
date of the attainment of paberty bad still 
to be aeoertained, bat that the age of the 
girl at the time of her marriage was 14 years 
Mnd 9 months. That Court has held on this 
finding that as the girl did not attain 15 
years of age, the preinmption of paberty 
did not arise, and, therefore, ebe mast be 
held to be a minor. 

On behalf of the appellants, it is contended 
that the lower Appellate Gonrt has miaander* 
etood the ' presamption of Mahammadan 
Law; that' although there is a presamption 

lhat a girl who has attained the age of 15 

^. 1 . •• ««, 


years has also attained paberty, there is no 
converse presumption that the girl who bas 
not reached that ege has not attained 
puberty. This is a correct statement, bat 
we do not find in the jadgment of the lower 
Appellate Court that it has drawn the con* 
verse presamption. What appeared to have 
been the coarse of proceeding in the two 
lower Coarts was that in defence it was 
pleaded that tbe age of tbe girl was Id 
years and that there was no doubt of her 
power to consent. It does not seem to have 
been ever pleaded that she is entitled to rely 
on the physical fact of puberty, if her age 
was less than 15 years. Defendants relied 
entirely on the legal presamption to prove 
puberty and made no attempts to provs it by 
any other evidence. The fact of puberty 
obviously was a fact within the special 
knowledge of the first defendant and the 
bnrden of proving that fact lay on her. It 
is conceded that there is no evidence wbat* 
ever to discharge that onus. It was argaed 
that tbe statement of a Mahammadan female 
that she had attained paberty must, 
under the MabAmmadan Law, be 
accepted. Assaming for the consideration 
of ibis argament that this is a correct 
statement of Mahammadan Law, it cannot help 
the defendants in this case, beoaaae there 
is no statement on the record of tbe actual 
fact of paberty having been attained. Oar 
attention has been drawn to some statements 
in tbe written statements filed by tbe father 
and the daughter. Bat in none of them 
is there any statement whioh really- gpes 
farther than the allegation that the daughter 
.had reached the age at whioh she woald be 
competent to give her consent. We are 
asked to remand tbe case to tbe lower Appel* 
late Oonrt for a finding on the fact of paber* 
ty- As DO evidence has been given and as 
tbie special plea of paberty was not taken 
in either of the lower Coarts, the appellants 
are not entitled to a remand at this stage of 
the case. 

The appeal, therefore, fails and is dismisMd 
with costs. 

i . 

Appeal diimitsed. 
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IDlTTAPBiSiD V. PABUINIMDA PATBL. 

PATNA HIGH CO0BT. i 

CiRCOiT Court, Ouitacb:. 

Appeal from Appellate Decrbb No. 17 

OF 1917. 

Jaooary 15, 1919. 

Present: — Sir Dawson Miller, Kt., Chief 
Jnstioe, and Mr. Jastioe Mnlliak. 
ADITTA PRASAD and orHBBS— Pl»intikf3 

— Appellants 
versus 

PABMANANDA PATEL and others — 

Defendants — Respondents. 

C. P. Tenancy Act (XI of 1898\ s 69—Landlord 
and tenant— Hhogn. land— Permanent lease granted 
by landlord — Ejectment. 

There is nothing in the terms of section 69 of 
the Central Proviuoes Tenancy Act from which it 
may be inferred that every tenant holding sir 
lands is on that account liable to be ejected, nor is 
there anything in the section which would bar the 
defendant, in a suit in ejectment from hhogra land, 
from setting op a permanent lease granted by the 
proprietor himself. The granting of such perma- 
nent leases by proprietors of bftojra land is not 
forbidden by either the Tenancy or the Laud 
Revenue Act. [p. 98, col. 2.} 

Appeal from a deoisioD of the Sab Jadge, 
3 ambalpor, dated the 8th Deoember 1916, 
flonfirmiDg a deoision of the Additional 
Mnosif, Sambaipar, dated the 9th September 
1916. 

Mesere. M. 8. Das and J. N. Bose, for the 
Appellants. 

Mr. 3. 0. Mukherji, for the Reepondente. 

JUDGMENT. 

Millbb, C. J. — The plaintiffs Deb! Praead 
Patnaik and hie two brothers are the 
gountias of Manza Sodbamal in theSambal* 
par Distriot. In the year 1915 they filed 
a suit in the MansIPs Conrt at Sambaipar 
to ejeot the defendants as ordinary tenants 
from their bhogra lands and to reoover khas 
poseession. The defendants pleaded that 
they were not ordinary tenants ; that aboat 
50 years ago the lands in suit, together with 
some raiyati lands, were leased in perpetaity 
at a yearly rental of Rs. 11-8 0 to Dakba, 
the great grandfather of the defendant No. 

1, and one Damodar by Balmakund Patnaik, 
a former gountia of the village ; that the 
land in suit had remained in the possession 
of the defendants’ family ever since, the 
bhogra lands paying an invariable rent of 
Rs. 9, the rent of the other paroel, whieh 
was rafyaft land and sabjeot to enhanssment, 
having been from time to time enhanoed ; 
that the bhogra lands were afterwards divid* 


ed between the lessees, the portion of the 
defendants' grandfather coming into the pos- 
session of defendant No. 1, the other defend- 
ants being his oo-sbarers ; that this lease bad 
been granted on the express condition 
that the lessees shoold oonstmot a tank 
and a kata in the village for the 
use of the villagers and for the improve- 
ment of the land, and t hat these conditions 
were duly falfilled. They conterded that 
the defendante, being tenants in perpetaity, 
were not liable to ejectment. The 
Mansif as well as the Sobordinate 
Judge of Sambaipar, before whom the 
case came on appeal, found that the lease 
relied upon by the defendants was in fact 
granted, and dismissed the suit. On appeal 
to the High Coart the case was reminded 
to the lower Appellate Court for the par* 
poees of ascertaining whether Balmakand, 
the original lessor, had power t) grant 
the lease in perpetaity binding bis soooessora. 
The answer to this question would depend 
upon the nature of the interest held by 
Balmakand. The case was remanded with 
directions to the lower Appellate Coart to 
answer the following qneslion*: 

(1) Had Balmakand a permanent or a tern* 
porsry tennre as gountia in the lands in suit? 

(2) If 60 , was it heritable? 

(3) Do the plaintiffs claim to ejeot the de» 
fendants by right of inheritance as gountia in 
respect of Balmakand ’s interest? If not, do the 
plaintiffs claim ander any other title to eject? 

(4) Have the plaintiffs or their predecessors 
acquired the status of protected poun/to under 
section 65 (a) of the Central Provinces 
Tenancy Act? 

The lower Appellate Court bad pjwer to 
take further evidence oo these points, if neces- 
sary. No farther verbal evidence was adduced 
before the Sobordinate Judge on remand, bu^ 
copies of two orders passed by Mr. Bowie, 
Deputy Commissioner of Sambaipar in 1870, 
and by Mr. A. M. Russell, the Settlement 
Officer in 1878, relating to the proprietary 
rights of the gounfiat in Mauza Sudhamal 
were referred to, as well as Mr. Russell’s 
Reports on the Land Revenue Settlement ot 
the Sambaipar Distriot of 1875*1877 and the 
Settlement Reports of 18i5 to 1889 and Mr* 
Dewar’s Report of 1906, From these do* 
ouments it appears that the village in qaes.; 
tioD was at first granted ihafi to the Patnails^ 
family by the natiys Govsrnmeat' but wai 
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BubseQUontly asse^^Aod to l^ind revenue. It, hnw 
ever, oontinoed in the Patraik family pnsfii'n; 
SQOoes^ioD fr'm one member to another 
tiDCil iSdS, when the then g('uutia, being 
nnable to pay the revenne, made over his 
interest in the villacre to Balmakund, and 
the order of Mr. Botvie, already referred to, 
recognised the proprietary right of Balma* 
knnd Patnaik in Maoz* Sadhamal. What 

the exact interest of the gountias of this 
village was in the property before that dite 
ie, perhaps, a matter nf oonjeotnre. It was 
dontended that aoiording to the Settlement 
Report of Mr. Russell the g)unti^l! of Siia*. 
balpur were at Brst merely h-s^-et-s holding 
tinder temporary leases, and that proprietary 
rights were not conferred on them until 
1870., The learned Subordinate Judge 
came to the conclusion from a perusal of 
the history of this partioalar village that 
Balmakand was recognised as proprietor in 
J870, and that even before that he and 
the Patnaik family had a heritable right 
to the' village and not merely a temporary 
tenure. His answer to the first qnesiion, 
therefore, may be taken as being that 
Balmakund had a permanent, not a tern* 
porary tenure as gountia in the lands in 
suit, and bis answer to the second question 
9vas in the affirmative. In answer to the 
third question be found that the plaintiffs 
claimed to eject the defendants by right 
pf inberifanoe as goun'ta$ in respect of 
Balmakund’s interest and not nnder any 
other title. His answer to the fourth quss* 
lion was in the negative 

Prom this judgment the plaintiffs appealed 
to the High Court and contended in effect 
that the evidence adduced before the liwer 
Appellate Court did not support the findinge 
6t the learned Judge. It was conteoded that 
the Settlement Reports, and especially that 
of Mr. Russell, clearly shewed that before 
18*0 the proprietary right in the village 
belonged to Qoverximent or to the *«m»tsdar 
ftnd tbat^the goftntias bad no permanent trans* 
ferable Intereet even in the bhogra lands, 
hnd that it was not until 1870 that the 
proprietary right in the biogra lands was 
given to the gountia$t and that as the lease 
4n questioD was granted 50 years ago, >.e., 
before i870, Balmakund had no interest at 
that- time which would entitle him to grant 
e pebrnknent lease binding upon his suoces* 
i(Mr The rdepondeots contended, firstlyi that 

7 


the evidence quite puffioient to ins'ify 

the oT'nIasion that even before 1&70 the 
gnuntias had a perm.^nent transferable right 
in bhogri lands, and, src Midly, that even 
if their proprietary right wan not conferred 
until 1870 the transferor, having acquired 
a permanent tran>ferabl3 interest, at all 
events in 1870, the transfer must be taken 
to operate on the interest then acquired, 
Balmakund the transferor being then alive, 
and that .section :3 of the Transfer of 
Property Act was applicable t)the oiroura* 
stances of tlie present case. On referring 
to Mr. Raastll’s report and the correspond- 
ence anne.^-*d tcere^o, it appears that the 
question of re -ettli- g ' he land r- venue of 
Samhalpur was taken up by Mr. (afterwards 
^i^ Richard) Temple in 1 802, when settle- 
ment operations were commenced through- 
out the provinces, and orders were issued 
by him for making a se tileiuBut on precisely 
the same principles as thcss followed in 
other districts, the characteristic of which 
was that the village headoien o- g >unttus were 
to be made prnpriett>TS of their villages and 
given rights of transfer. An open declara- 
tion of this policy was made to the gountias 
by proclamation at Sambalp.ur in 180-’. and 
eettlemsnt operations were then set on foot 
but owing to the death of Major lor'pey, 
the Deputy Commissioner in 186 a. little 
progress was made. His successor question- 
ed the principles on which the sacrlement 
was to be made and a voluminous correspond 
enoe ensued, which did not close until 
1872 and ended in the mskitjg of a settle 
meet on a basis different from that of any 
other in the provinces. In the result it 
would appear that the principle followed 
in the settlement was i bat the proprietary 
rights which were conferred apou gountias in 
1862 were limited to their bhogr.i lands. 
Although the order made by Mr Biwie 
in 1870 which concerned a dispute between 
Balmakund Patua'k and another oiai'iiant 
to the proprietary rights in Sudba' 

mal, io terms purports lo confer proprietary 
rights in that village on Balmakund, it may 
well be that even before that date such 
rights bad been recognised in the gouutiat 
of that village in accordance with a proolama* 
tioD made in 1S62, the terms of which were 
repeated and confirmed by the Chief Commis- 
sioner in a public darbar held at Samhalpur on 

the 9lb March 1863. Indeedi the decistoQ 
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of "Sir. Bowl© appeared to be based apon a 
ooDsideration of the history of the gountiahi 
rights aoqoired by Balmakand’s predeoessois. 
However this may be, one© it is admitted 
that Balmakond acquired a permanent 
transferable interest in the property in 1870, 
in my opinion section 43 of the Transfer 
of Property Act will apply, so that the 
transfer made before 1870 would operate 
on the interest which the transferor ac- 
quired in the property at that date, so as to 
create in the lessees a permanent transfer- 
able interest. 

It was contended, however, that by sec- 
tion 69 of the Central Provinces Tenancy 
Act, 1898, the defendants were liable to be 
ejected from their holding on the ground 
that it consisted entirely of nr lands. Bhog^a 
land is, under the provisions of section 4 
(o) of the Central Provinces Lind Rsvenue 
Act, comprised in the term sir land, but in 
my opinion there is nothing in the terms of 
section 69 of the Tenancy Act from which it 
may be inferred that every tenant holding 
sir lands is on that account liable to be 
ejected. The section itself is introduced in 
the interest of the tenant and restricts the 
landlord’s right of ejeotment except in three 
oases, one of which is where the ejectment 
is in execution of a decree passed on the 
ground that the bolding consists entirely of 
sir lands. There are undoubtedly certain 
oases in which the landlord’s right to eject 
tenants from bis sir land is recognised, but I 
can 6nd nothing either in the bind Rsvenue 
Act of 1881 or in the Tenancy Act of 1898 
restraining the proprietors of such lands 
from granting permanent leases, and where a 
salt is brought to eject a tenant of 6W(/ra land, 
there is nothing in section 69 of the 
Tenancy Act which would bar the defendant 
from setting up a lease granted by the 
proprietor himself. In the present case it 
has been found as a fact that the lease was 
granted, and in my opinion there is sufficient 
evidence on the record to justify the finding 
of the lower Appellate Court that the plaint- 
iff's predecessor had a permanent transfer- 
able interest which would entitle him to 
grant the lease in question. In my opinion 
this appeal must be dismissed with costs, 
Mollick, J.— X agree. 

Appeal dismissed. 


OUDH JUDIC-AL COMMISSIONER’S 

COURT. 

Second Civil Aipeal No. 435 (P 1918. 

July 8, 1919. 

Present -Mr. Lyle, A. J. C., and 
Mr. Ashworth, A. J. C. 

OUDH BlHARI SINGH and another, 
Minors onobr the GrAhi>uNSdip op 

Musammat RAM KALI — PLiiNTiPPS — 

Appsllanis 

versus 

SURAJ BALI — Dff4ni>ant — Respondent. 

Undcr-propt irtnnj in Oudh, confiscation and 

restoration of —Title oe.iuircd, 7iaturo of—Oitdh Estates 
Act {lof J8*j0 , Srh. 11. 

Althougli niidoi-}>r<iiirictui'y Iioldinga io Oudh 
were coiiHscatcd .absolutoly to Government by the 
ProciainatiDii of Ir.fli March 1858, the rights of the 
iinderprf)j»rjcti>rs as tliey existed before the 
Hrocl.amiitioo wore n'-storod in JN59 by letters set 
out in St hodiih' 11 of tlio Oiulh Estates Act and by 
tlie SctHeiiM'iit Court j)roce»Mling3 taken under the 
rales validated by Act XXA'I of 1886, and the title 
ncquiri'd by the Settlement Court decrees was a 
title from the British Government but was the same 
title which was possessed by the claimants before 
the cetiliseation. The title was now in the souse that 
the ;rrautor was new, but it was old in the sense that 
what was granted was what was held before, [p. 10:i, 
col 2; p. 103, col. i ] 

Appeal from the decree of the District 
Judge, Fjzihad, dated the 2ad August 1918, 
upholding the decree of the Sub'^rdinate 
Judge, Sultanpur, dated the 8th April 1918. 

Mr. A. P. Sen, for the Appellants. 

The Hon’ble Pandit Ookaran Nath Miera, 
for the Respondent. 

JUDGMENT. — This appeal arises out of 
a suit by the plaintiffs for possession of a 
one-anna pukhtadari share in the village of 
Sata, Pargana Barannsa, on the allegation 
that, when the plaintiffs’ great-grandfather 
Sbeoratan Singh mortgaged the share, the 
share was ancestral property and that the 
mortgage could not he binding on the plaint- 
iffs as it was not for necessity or to pay 
off any previoos debt. It may be explained 
that a pukhtadari share means a share of a 
village held io under-proprietary right. 
The expression pukhtadari was an invention 
of the Settlement Courts intended to indicate 
the tenure of an under-proprietor whose 
subordinate right in the villages vested in 
him such a right of management that be 
would be liable to the ialuqdar for a fired 
amount of revenue plus something extra 
called malikana, but would himself stand tQ 
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profit or lo89 by any fxeass or deficit in rent 
collections over the estioiated rent roll at 
the time when the enbordinate right was 
created. (See page 140 of Syke’s Com* 
pendium.) The learned Snbordinate Judge 
’ of SttUanpnr dismissed the suit on the 
preliminary finding that the ander*proprie* 
tary share oonld not be considered to be 
the ancestral property of the mortgagor 
Sbeoratan Singh^ inaemuoh as Lord Canning s 
Proclamation of the 15th March 1858 divested 
all the proprietors of land of their proprie* 
tary rights and transferred and vested 
those rights in the British Government. 
This finding of the Subordinate Judge was 
npbeld by the District Judge of Fjzabad 
in appeal. The second appeal to this Court 
originally came before one of ns, who asked 
that the matter should be referred to a 
Bench of this Court for the reasons stated 
in the following order : — 

'* This is a case which should, in my 
opinion, be referred to a Bench of this 
Court for decision. 

“The facts are that one SI eoratan Singh 
mortgaged a one anna share of his under- 
proprietary right in the village of Sata for 
Bs. 800 to the defendant on the 13th July 
1900 for 90 years. The plaiatifFs, who are 
descendants of Sbeoratan Singh, brought 
this suit against the mortgagee for posses- 
sion of the mortflfaged property, on the 
ground that the property was ancestral 
property and that the transfer had not 
been made for legal necessity. The sole 
(inestion in the case was whether the pro- 
perty was the ancestral property of Sbeoratan 
Singh or his self-acquired property. 

' “ Tbe Courts below have held that it was 
the self-acquired property of Sheoratan 
Singb, on tbe ground that by tbe Proclama- 
tion of Lord Canning of the 15th March 
1858 the proprietary right in land in Oudh 
was oonfiseated to the British Govern- 
ment and that all who after the date of the 
proelamation oleim title to landed property 
mast claim through tbe Government, and 
that, therefore, by the settlement^deoree 
whiob was obtained by Sbeoratan Singh 
after the Mutiny, the property became tbe 
self-acquired property of Sbeoratan Singb. 
The Courts bslow appear to have overlooked 
the feet that Sheoratan Singb was not tbe 
proprietor bat the under-proprietor of the 
pn^artj Buvtgaped by him, and have not 


diaoas'ed the effect of the proclamation of 
1 5th March 1858, and of tbe eubsequent 
Settlement Ooartdeorees on uuder-proprietary 
holding?. In the letter of the Government 
of India of the 12th September 1860 it was 
stated as follows : — 

“ ‘ It was tbe intention of G3vernmant that 
all such subordinate holders, unless specially 
deserving of punishment for persisted 
rebellion, should be restored to the rights 
they possessed before the rebellion, whether 
tbe parent estates were ancestral, acquired 
or conferred, and that every snch holder 
phonld be maintained in his rights under the 
no V grantee precisely as if the ioluQi had 
not been confiscated or as if having been 
oonfis'a^ed, it had been Bottled with the 
hereditary tiluqdar* 

*' The questions for decision are : — 

*■ 1. What was the effect of the Proclama- 
tion of tbe 15th March 1858 on under- 
proprietary holdings in Oadb ? Were snoh 
ander-proprietary holdings confiscated abso- 
lately to G )verDmeDt ? 

"2. What was the effect of tbe subse- 
quent Settlement Court decrees, by which 
persons who had held as under-proprietors 
before the rebellion were recognised and 
decreed to be holding as under- proprietors ? 

“3. Did they acquire their title to snob 
under proprietary holdings by virtue of the 
settlement deores from tbe British Govern- 
ment or were they by virtue of the decree 
merely maintained in tbe rights which they 
possessed prior to tbe proclamation ? 

“ As it would appear that no case has 
been before this Court in which these points 
have been raised and as they are points of 
the greatest importance affecting as they do 
a large area of land held by under-proprie- 
tors in Oudh, I refer the case for decision of 
a Bench of this Court.” 

It may be stated that there oau be no 
question that tbe property, apart from Lord 
Canning's Proclamation, was the ancestral 
property of Sheoratan Singb and this fact 
is oonoeded by tbe respondent’s CounBel, 
Tbe lower Court’s judgment shows that 
Sbeoratan Singh obtained this four-annas 
share by a Settlement Court decree from 
his three relations with whom it had been 
settled, on tbe ground that tbe property had 
belonged to bis father. The evidence in 
orosB-esamination of Snraj Bali, defense 
witness No. 1, establishes this. The mort- 
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deed itpelf states that the property fs 
amoeptral. We have, therefore, only to deoide 
the qnestioDs of law stated above. 

BeginniDg with Lord caDoing's ProolamS' 
tion of the 15th March 1858, we Bod that 
certain taluqdars are speoiBed as haying 
deserved well of the British Government. 
“ !''> is declared that these taluqdats are 
henceforward the sole hereditary proprietors 
of the land which they held when Oadb 
came under British rale, enbject only to snob 
moderate assessment as may be imposed 
n-pon them.’* (See page 379 of Syke’s 
Compendiam). The proclamation goes on 
to state: " The GovernrT'General farther 
proclaims to the people of Oadb, that, with 
the above-mentioned exceptions, the proprie- 
tary right in the soil of the Province is 
confiscated to the British Government which 
will dispose of that right in snob manner 
aa to it may seem fitting.” This oonfipoating 
proclamation was soon followed by one issued 
by' the Chief Commissioner on the 25th 
March 1:58, informing the land holders of 
Ondh other than the rewarded taluqdars that 
if they at once came in ready to obey bis 
orders, and had taken no part in the atrooi* 
ties committed on helpless Europeans, tbcir 
lands' would not be confiscated and claims 
to land held by them prior to annexation 
would be beard (.See page 62 of Syke’s 
C ompendiam,) The majority of land holders 
obeyt-d this invitation and the second 6am< 
mary Settlement (the first Summary Settle 
meat bhving taken place in lS5n) fullowed, 
the result being that most of the taluqiars were 
reinstated to tho estates they, held in 185t>. 
This-seoond Summary Settlement was com* 
pleteH before the middle of 185^ {Ibid., 
page 61). Oq the lOfh of October .869 
was.' iseaed the first of tt>e two letters 
appended to the Oadh Estates Act with 
rsferenoe to section 3 of that Act and which 
is thus part of the statatory law of O-idh. 
The second, third and fourth paragraphs of 
this letter run as follows : — 

2. His Excellency in Council, agreeing 
with you as to the expediency of removing 
all doubts as to the intention of the Govern- 
ment to QiaintaiD the ^dlu^t/ars-iD poseessioD 
of-the f <alj4(7<w for which they have been < 
permitted to engage, is pleased to declare^ 
that every taluqdar with whom a • Summary 
Settlement has been made since the re- - 
e^upatioqi of ‘ the * Province, has thereby 


acquired a permanent hereditary and trans- 
ferable proprietary right, namely, in the 
ialuqa for which he has engaged, including 
the perpetual privilege of engaging -<^ith the 
Government for the revenue of the tnluqa. 

3. This right is, bo:»ever, conceded, 
subject to any measure whiolt the Govern- 
ment may think proper to take for the pur- 
pose of protecting the inferior ze^nindars and 
village oocupan's from extortion, and of 
npfioldiog thftir rights in the soil in sab- 
ordination to the taluqlan 

4. The G.)vernor General in Connoil 
desires that you will have ready, by His 
Eioellenoy’.s arrival at Lnokno v, a list of 
the taluqlats npon whom a permanent 
proprietary right has now been conferred ; 
aCid I hat you will prepare sana/s to be issued 
to these taluqdars at that time. The sanads 
will be given by, and will run in the name 
of, the Chief Commissioner, acting under the 
anthority of the Governor General.” 

It will be seen that in the third paragraph 
reference is made to any measure which the 
Govetnment may think proper to take for 
the parpo.se of protecting the inferior; 
zemindars and village ooonpants from extor> 
tion and of npholding their rights in the soil 
in snbordioatioD to the taluqdars, and that in 
the fourth paragraph reference is made to the 
preparition of ^anads. One of the measures 
taken was the drafting of the «flnad in snob a 
manner as to secure subordinate rights. We 
find in the approved form of the sa>ia'i print- 
ed on page 5 Id of Chhail B.hari Lil’s 
Tuluqdari Law of Oudh, 1910 edition, the 
fohowing passage: — 

It is al'O a o.indition of the grant that 
you will so far as in your power promote the 
agricultural prosperity of your estate aod 
that all holding under you shall be eecured 
in the possession of all the subordinate rights 
they formerly enjoyed.” 

A heooud measure taken by Government to 
ensure the protection of sabordinate holders 
is foreshadowed in paragraph 5 of the second 
letter, dated 1 th October 1869, in the, Sche- 
dule of the Oadh Estates Act, That para- 
graph runs as follows: — 

5. Tdis being the position in which the 
taluqdars will be placed, they' cannot, ■ with 
any show of reason, oomplain if the Govern- 
ment takes effectual steps to re establish and , 
maintain in anbordination to them the former 
rights, as those existed in 1865|, ofctbeg. 
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perflOQs whofle ooDneoHon with the soil is in 
m^ny oases more intimate and more anoient 
than tbeirs; and it is obvions that the only 
effeotual proteotion, which the Government 
oan extend to these inferior holders, is to 
define and record their rights, and to limit 
the demand of the. ta2uQ^ar as against snob 
persona during -,ths .ourrenoy of the set* 
tlement to the amount fixed by the Govern* 
ment as the basis of its own revenne de- 
mand.” 

The measure foreshadowed is the defining 
of the subordinate rights. The procedure for 
defining these rights is contained in the rales 
given in the Sohednle of Ondh Sub'Settlement 
Aot of 1866. The preamble of this Aot runs 
as Follows: — 

* Whereas rules have been made by the 
Chief Oommiasiooer of Oadb for the better 
determination of oertain olaims by persons 
possessed of subordinate rights of property in 
the territories subject to bis administration: 
and whereas it is expedient that snob rules 
should have the force of law; it is hereby 
enacted as follows: - 

It is common ground that Sbeoratan Singh 
got the four annas nnder^proprietary share 
in the village of which the one-anna share in 
suit is a fraction under a Settlement Court 
decree. It is clear also from the citations 
made by us above that what be got was given 
in pursuance of the Government’s policy to 
maintain or restore the nuder-proprietary 
rights existing previous to the confiscation. 
The word "maintain” will be the right term 
if the Rontenoe in the Proolama'^inn of the 
15tb March 1858 "The proprietary right 
in the soil of the province is confiscated” be 
interpreted to mean that nothing more than 
the full or enperior proprietary right was 
oonfiseated. The word "restore” will be 
right if we deem that the expression "pro- 
prietary right in the toil” would include 
under* proprietary rights. 

There can be no gneeiion to our minds 
that the proper term to use is the word 
"restore”. For the purpose of interpreting 
the expression Jn the proolamation "The. 
proprietary right in the soil of the Province 
is ooofisoaked”, we may have recourse to 
Lord Canning’s own leHere and orders at or 
abont the time of proclamation as etpnniio 
coqfcMporoHca of the highest value. In a 
letter of Lord Oapning explaioing hie policy 
pf the 17ib June 1858, from wbioh eateDsive 


qoo'^aMons are mida on pages 51 to 61 of 
SyW-i’n OoTio^Tlii'n, at 51 an! 5Z, 

Lird Oanninar oxolain=» that, aUh'*ugh afjv 
of t iluqlars it 0 \<ih were the reore^^a- 
tatives of ancient famil'e^, the mijori'y 
men who, having held office as gcvefoor? or 
oolleotors of GiveFument rents under the 
native Government, bad taken advantage of 
the weakness of that Giv.ernmenb to -nike 
tbemselvds nominal proprietors and actual 
possessors ofthevilUges or the majority 
of the villages which formed what they called 
their talulcos or estates, so that the condition 
of the actual oooapants of the soil of the 
Province was one of unparalleled depression. 
In numerous instances they were oompclla'l by 
thetaluqiafs to execute deeds of sale of 
proprietary light they nontinilly pos<e»s?d. He 
goes on to say ( «i&h reference to the first Sam* 
mary Settle nent which preceded the Mi^iny): 
*’Saoh being the condition of tbi igs in 0 idh, 
the Government of India, perhaps with more 
of chivalrous justios than political orulonce, 
deter nined at once to reinstate theie pnorin* 
tary occupin*.s of the soil in what were heli^oii 
to be Met/ hereiitary rights." Oo I2tb Sep- 
tember I860 was .issued a letter from the 
Government of India to the Offiolating Obief 
Commissioner, Colonel Barrow, which is 
printed on pages 115 et seq of Syke’e Compon- 
dium. The first paragraph o! this letter rues 
as follows: — 

"The Governor-General in Council 
desires me to observe that in declaring that 
iu ooufisoated estates which have besn 
conferred on taluglari teuare on a ne v 
grantee the strict terms of the Proclama’ioa 
of March 1858 are to be enforced against all 
holders of subordiuate rights iu each estates, 

the Officiating Chief Commissioner 

has goue considerably beyond the intentions 
of Bis Excellency, and has not acted iu 
acordance with the spirit of Her Mijesty’e 
Proclamation”. 

Later on occurs the passage: — 

"As already observed, you are quite right 
io sayiog (bat oonfiscatiou uudar the 
ProoUmatioQ of March 185i: where it has 
been oarried out aonuh proprietary rights 4of 

every kind iu the soil, inferior as well as 
superior, and iu ebie seu-te coofiscalico wai 
earried oa tbroaghout the Province exceot 
as regards tee six eiUtss specided m ths 
proelamatioo.” 
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These quotations soffioe to show that the 
words ' proprietary right in the soil” in the 
proolamstion inolnded under- proprietary 
right. The literaiare of the period as given 
in Syke’s Compendiom does not enggest that 
any one ever oonsidered the prcolamation not 
to affeol nnder proprietary rights. 

It baa indeed been snggeated to ns in 
argnment that, even though it be admitted 
that the under- proprietary rights were 
condsoated to Government by the Proolama* 
tionof 15th March 1858, there was no need of 
actual restoration. Reliance is placed on the 
Privy Council ruling reported as Jehan Kadr 
V. Afsar Buhu Begum (1). In that case it was 
held that the former title to certain immove^ 
able property in Lucknow as it belonged before 
the proclamation "was let in” by reason of 
Government having "withdrawn themselves” 
without making any order in favour of any 
deSnite person. (See page 12 of the rnling ) 
It has, therefore, been suggested that under* 
proprietary rights were "let in” in the same 
way and that no proof of actual grant by 
Government was necessary. The same 
rnling, however, erpreseed the view that 
snob revival cf title by withdrawal of 
Government oculd not be predicated except 
where there was no settlement to be made. 
The title by withdrawal of Government can* 
not, therefore, have accrued in the case of 
under-proprietors to claim their rights in the 
Settlement Court. 

The method or oondnot by which Govern* 
meut reconferred the confiscated under pro* 
prietary rights is to be found in paragraph 5 
of the letter of the 19th October 1859 men- 
tioned above appended to the Oudh Eitates 
Act. The words are, * Talvqiars cannot 
complain if the Government takes effectual 
steps to re establish and maintain in snbordi. 
nation to them I be former rights as those 
existed in 1865.” The Settlement Court 
proceedings were merely a defining of the 
rights which were granted by this paragraph. 
In brief in this letter Government re establish 
under-proprietary rights as defined by 
eubsequent proceedings. Before oonolnding 
this judgment it appears desirable to 
refer to the following pasesge in the 
Samarpaha Taluka case, Bisheshar Bakhth 
Singh V. Bameshar Bakhth Singh (2) 

(1) 12 C. I (P. c.;;12 1. A. 124;9 Ind. Jiir. 322! 

4 Sar. P. 0. J. 680j Batiqae & Jackson’s P. C. No. Ql- 
6 Tnd. Deo. (n. b.) 1. * ’ 

(2) 44 Ind. Oas. £08j 21 0. 0. Ij 4 0. L. J. 648. 


decided by Mr. Lmd^ay and Mr. Stuart and 
reported in 21 Oodh Case I. Oa pa?e 27* 
we find tha following passage: — 

"It seems clear, therefore, tba^ it was at 
this time the intention of the Government, in 
Bpite of the grant of full proprietary rights to 
the taluqdars, to revive as against them the 
rights of certain subordinate senindarg and 
tenure-holders ; bat beyond this there is nothing 
in the language of this letter of the lObb 
October 1859 to indicate that Government had 
any intention of restoring or reviving other 
rights, such for example as those of the 
rights of the reversionary heirs of a 
deceased Hindu expectant on the death 
of the Hindu widow iu possession of the 
estate.” 

Now this passage might appear to con* 
Hlot with our view that after the con* 
fisoation taluqdars were granted by their 
sanuds and other proceedings their estates 
subject to such under proprietary rights 
as should subsequsntly be found to have 
existed at the date of oonfisoatiou. It is 
to be remarked, however, that the Samar* 
paba case was not oonoerned in any way 
with nnder-proptietary rights. The passage 
quoted up to tbe eemicolon was merely 
for the purpose of drawing tbe conclusicn 
that follows the semicolon, and for this 
purpose it was scffisfently accurate. Nor 
can this oonolosioD be held to mean that 
Government had no intention of restor* 
ing reversionary rights in tbe case of 
under- proprietary holdings. The oonolnsion 
ie dealing merely with reversionary rights 
ae affecting the title of tbe enperior holders. 
This passage does, bovrever, indicate 
that Mr. Lindsay and Mr. Stnart adopted 
the view that nnder- proprietary rights 
were affected by tbe proclamation and re* 
qcired to be restored. 

Oar answers then to tbe questions for 
decision referred to this Bench are as 
followEi—The answer to the first question 
is that under- proprietary holdings in Oadb 
were confiscated absolutely to Government 
by the Proclamation of 15th Maroh^ 1858. 
Oar answer to the second question la 
that tbe rights of tbe ander-proprietore 
ae they existed before the proclamation 
were restored by tbe letters of the lOlh 
October 1859 and 19lh October 1859, which 
ar^ set ont in Schedule II o f *he Qoq_ 
•page of 21 0. 0. — Ed. 
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Estates Act, and by the Settlemoct Court 
prooaeditigs taken under the rules validat- 
ed by Act XXVE of 1866. Oar answer 
to the last question is that the title aoquired 
by Settlement Court decrees was a title from 
the British Q-overnment, but the title pos- 
sessed by the claimants before the oon* 
fisoation. The title was new in the sense 
that the grantor was new, but the title 
was old in the sense that what was 
granted was what was held before. It 
was just as much in the power of Gov- 
ernment to grant a man an anoestral 
right iu property as to grant him a 
personal right. In every case it is a question 
of what was the intention of Government, 
and this has been the prinoiple always 
adopted in deoiding cases of the grant of 
the proprietary right proper. The lower 
Courts were right in holding that the 
Proelamation put an end to the under- 
proprietary rights but they failed to notioe 
that the policy and the declared intention 
of Government in ra-oonferring these rights 
was to re-oonfer them in the precise eon* 
dition in which they had been held before 
oonQooaiion. 

Accordingly we allow this appeal and 
remand the case to the Court of Brst instance 
for decision of the remaioiog isenes. The 
ooBti of this appeal will abide the result. 

ipp 3 al allo‘jozi\ Case revuciei. 


that if the latter ia not ilolivored tho tenant would 
pay a c.-rlaiu sum, whieli the parties tlieinsclros 
fix' as its value, the meaning of tho doouinent is that 
the parties intended to fix tho value of that part of 
the rent which was payable in kind, and that m 
case of default of payment of rout in kind tho 
tenant is liable only to pay the sum fixed, [p, 104., 
cot. 1.] 

Appeal against the decree of the Addi- 
tional Subordinate Judge, 2i.Pergan3hg, 
dated the 19ih March ld95, modifying that 
of the Mansif, 2od Court at Barasat. dated 
the 30th May 189-i 

Baba Shib Ohunier Palit (with him Babu 
Nilmadhub Boss), for the Appellant. 

Babu Sarada Oharan Mitra, for the Respond- 
ents. 

JUDGMENT. 

MiCLEAN, C, J.— Tnis is a rent suit, the 
rent being payable partly in cash and partly 
in kind, and the question which we have 
to decide depends upon the true construc- 
tion of the kabuUyat which is set out at page 
11 of the paper book. The defendant, the 
present appellant, who is the tenant, says 
that under that dooament, if the paddy 
which be agreed to deliver were not 
delivered, the parties themselves put a 
value upon it, namely, a value of Rs 30. 
The plaintiff’s contention ie, that if the 
paddy were not delivered, then that be was 
entitled to get the value of it at the market 
rate of the day. Now by the argument, 
the defendant, who, as I have just said, is 
the tenant, agreed to pay a rent which 
amounted to Rs. 59-10-0 and also to 
deliver to the plaintiff Ig 6is4of paddy “which 
may be valued at Bs. 30 by guess”, which 
I understand is by estimation, “making a 
total of Rs. 89-10 as. the assessed rent, aa 


CALCUTTA HIGH COURT. 
Apmal fROM Appillatb Drobeb No. 966 

Of 1895. 

March 17, 1897. 

Prewnt;— Sir Eranoia Maclean, Kt., Chief 
Juitioe, and Mr, Juetioe Banerjee. 
DWABIKA NATB MUKERJEE- 

DtPtBOaHT— A ppillart 


vertut 

DWIJBNDBA NATH GHOSAL and 

OIHIB5— Pl-ilMTH'”— BMPOKDINTS. 

Undhrdand teuant^Leaxe, conttruct^n 
paydiU in cojA and %n hind^Value of gram fix.d, 
effect of liability of. 

tr Where'a mohirrari mauraii lew leta out thj tho 
^ !■ payable partly in each aad partly m Wad, and 


also to offer a bonne of Rs. 16.” Then the 
document goes on to say that he would 
pay every year the rent fixed,” by that, I 
Buppose, was meant the Ri. 59-10-0, and then 
the dooament goes on to eay that the 
defendant should carry to the house the 
amount of paddy to which I have referred. 
Then if we look at the clause at page 12, 
we find this “if there be any negligence in 
the payment of rent or the delivery of paddy, 
an interest at the rate of 3 pies per rupee 
per month shall be charged till the day of 
payment or delivery. No plea of payment 
shall be put forth on the basis of any receipt 
or dosament, other than the dukhila, and 
if the rent is neglected to bs paid, it shall 



IC-i INDIAN OASES. [VA9 

MiH^tlDA V. SHAHEAR BiRHSH SIMOS. 


bcj realized by taking leual raeasaree.” The 
liuoatioti is wbat effeo^ lookiog at the dooa- 
tueut as a whole, is to be given to the 
language used. If the plaintiff’s oontention 
i? sound, it is diffioult to see what real 
elfeot. is given to the words paddy which 
may be valued at R,- HO by estimation, 
making a total of Rs. 89*]0'0 the assessed 
rent.” It is suggested for the plaintiff 
that these words are adopted merely for stamp 
purposes for the purpose, that is, of estimat- 
ing the stamp duty payable for the document. 
But that in a mere suggesHon and I do not 


thir k that that is a suggestion which we can 
accept, it seems to me, taking the document 
as a whole, that what the parties intended 
was this, that the defendant was to pay so 
much rent in money and so mooh rent in 
kind, but that in order to avoid disputes 
and the going into any guestion as to the 
value of the paddy in the event of its non- 
delivery, the parties agreed that it should 
be valued at Rs. 30 by estimation, and that 
view is supported by tbe word “making a 
total of Rs. 89 10-0 as the assessed rent.” 
This view is also supported hy the subse- 
quent clause at page 12, which provides for 
payment of interest in the event of non- 
payment of rent and non delivery of paddy ; 
it says that it shall be charged till the 
date of payment and delivery. Charged 
upon what? 1 think that must mean upon 
the amount of rent and upon the amount 
at which they estimated the value of the 
paddy. The last clause provides that the 
plaintiff shall be entitled to realize the rent 
if it be not paid, by taking legal mersurea’ 
There is nothing said as to what the plaint 
iff is to do if the paddy is not d.-l versd 
That seems lo m^ again io point to the con- 
clusion that when they speak of “rent” there 
they mean not only the rent in cash but ^be 
rent in kind the value of which had been 
assessed as between tbe parties at Rs 30 
It may very well be that there were good 
reasons for this ; the parties may have 
thought that it would be more prudent as 
betwren themselves to 6x the amount which 
should bo fakeo as the value of tve paddv 
if it were not delivered rather than have a 
dispute upon each occasion ss to the market 
value of the paddy at tbe time of the breach 
Lcfkingat the document as a whole I 
hink the contention of the appellant' is 
ouud, and that the dterte of the lower 


Appellate Court must be varied hy reduoirg 
the amount decreed to the plaintiff, in accord- 
an^'e with our deoi^ion, and the appellant 
must have tbe costs of the appeal. 

B<kei<jfe, J. — I concur with the learned 
Chief Justice in thi' u ng ‘hat this appeal 
ought to be allowed. I only wihh fo add that 
whatever weight the explanation offered for 
the plaintiff, that the estimated vslue of the 
paddy is given in the kahnUynt for the pur- 
pose of determining the amount of stamp 
duty, might have bad if the kahuliyit had 
not. contained the word.s, “cuakit-g u total 
of Ki. 89 10 0 only as the asse.-'sed rent,” 
in the pre.senoe of Ihose words, that 
explanation loses all its force. Tlie words 
in the <>rig»’ f»l are *'eknni 9 toka 10 ano 
jamnn aba-lharda", and '%amma abndharita” 
is a well known B^rgeli expression which 
me'^.ps a great <ieal irmre than a provi'siorial 
settlemenc of the rent for tue incidental pur- 
pose of assertaining the stamp duty. The 
lease was a mofcarran and mourasi hase; and 
when such a document mentions a certain 
sum of money as the "jamma abadharita," 
which wordfl may w<-ll be rendered as “the 
6xed rent,” the meaning of the document 
seems to be very clear, that the parties 
wanted to 6x the value of the paddy, that is, 
the part of rent which was payable in kind. 

Appeal allowed. 


OUDH JUDICIAL COMMlSSiO E'R’S 

COURT. 

Second Civii, Appeal No. 482 of 1918. 

May 29, 1919. 

Presenir— Pandit Kanhaiya Lai, J.O. 
Musammal MAHMUD A— DaPiNDiNr— 

Appellant 

vers7t$ 

TAakar SHVNKAR BAKH'5H SINGH - 

PLsI-TFP -R'SPO U NT. 

Compromise of doubtful claim, validity of— Con’ 
^^dora( ion— Gratuitous compromise^ whether cua 6^ 
enforced Oudh Rent Act XXII 0 / 8 »OH, d. 

to file non-maintainable suif| 
n nether (food consideration for compromiee. 

A hona fide compromise offcoted to settle doufatftt 

i 
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claims is not legally invalid because the surrender 
of a doubtful right by one party, and the forbearance 
by the other of his right to sue, form a good reciprocal 
consideration for such a settlement An intending 
litigant, who hema yide forbears a right to litigate a 
question of law or fact which it is not vexatious or 
frivolous to litigate, does give up something of 
value, but there must bo in fact a sorious claim 
iionestly made 

w here a person obtained from the Bevenuo Court 
a declaration that he was entitled to under propric* 
tary rights, but being misled by the opposite party 
who threatened to file a suit in the ‘'ivil Court 
.to challenge the propriety of the finding of the 
Bevenue Court, relinquished the under-proprietary 
rights conferred upon him, and accepted a labuliyat 
and was subsequently sued in ejectment; 

Held, that inasmuch as section 108 (5- A) of the 
Oudh Rent Act forbade the bringing of a suit of tlie 
nature threatened, tlte relinquishment nmst be 
regarded as gratuitous and was not enforceable. 

Appeal from the decree cf the Officiating 
Subordinate Jadee. Partabgarh, dated the 2nd 
December i9l8, reversing that of the 
Mni'Sif, Kanda, dated the ^2nd July 1918. 

Syed Alt Mohammad, for the Appellant. 

Mr B. B. Ohandra, for the Respondent. 

JUDGMENT.— The plaintiff ie the sape* 
rior proprietor of the village in which 
the diepnted pints are situated. The plots 
were held by Umrao Khan, the husband 
of the defendant, as a muafidar. Tie 

plaintiff pougbt to resume the holding but 
was unsocoessful. The finding of the 

Revenue Court, which was upheld by the 
Board of Revenue, was that Umrao Khan 
was entitled to under- proprietary rights 
darmtanO. The plaintiff then threateu- 
ed to file a suit in the Civil Court to 
ohallenge the proprietary-tf' that fiodiog 
Umrao Khan wan evidently unaware wbe< 
ther a snit of that- kind was mainta'Dable 
in the Oi il Court He is said to have 
agreed to relinq ish the under-proprietary 
rights conferred on him by the decree of 
the Revenue Court and to toke a lease of 
the said land a rental of Rs. 24 ler 
year, A formal deed of relinquishment 
was obtainod froji himon the 14th March 
1908, and registered on the same day. A 
kobvliv'^i 0 ra: fed 'r him iu retoro! 

for 13i5 Fa»li on the 22itd May l90d. 

On the strength of that kabuUyat the 
plaintiff sought to eject the defendant 
fr m the said laud in November 19 5, 
■The defendant oontested the notice of eject* 
inent and aet op her under-proprietary 
rights by virtue of the decree pas6;d iq 


CASES. 105 

the resnmDtioD fr^ceeding. She sooceeded. 
In the present suit the plaintiff olaim.s a 
deo’arati^n that the defe- dant is not 
(iiHtled to under proprietary ri'hts The 
Court r.f first instanoe deoidei against 
him bat the lowsr Appellate Court upheld 
his claim, holdin'^ that the d ed of 
relinquishment was not void for want of 
ooDsideration. 

A bona ^de compromise effected to settle 
doubtful claims is not legally invalid, 
because the sarrei der of a doubtful right 
by one party and the forbearance by the 
other of bis right to sue form a good 
reciprocal consideration for such a settle- 
ment. An iijtending litigant who bona fide 
forbears a right to litigate ■ quostinn of 
law r fact which it ie not vexatious or 
frivolous to litigate does give up something 
of value, bu^ as poiuted out by Cotton, 
L. J., in Miles v. New Zealand Alford Estate 
Oonpany (U there must be in fast a serious 
olaim honestly made. 

Here ti e plaintiff had no rirht to »ae 
at all, for section 10$, clause 5- A, of the 
Oadh Rent Act (XXII of l8cib), as amend- 
ed by Act iV of 1901, distinctly provides 
that the Courts of Rsvenue shall have 
exclusive jurisdioaon over matters connected 
with the resemption of land held rent- 
free. The declaration made by the Revenne 
Court under section 1C8, oiause H, that 
the rent free bolder bad acquired under- 
proprietary rights was final and could not 
haveb’en questioned in the Civil Court. 
The plaintiff somehow misled Umrao Kbau 
by bis threat. The ferbearanoe of a olaim 
which was not maintainable cannot be 
tieated as a forbearance at all The 
reliLquishment was gratuitous. No effect 
wa**. given to it in the revenue papers 
and the lower Appellate Court was not 
justified in holding that it was valid 
and enfrr.isable as against the defendant. 

Tbs appeal ie, therefore, allowed, the 
decree of the lower Appellate Court set 
aside and that of the Court of firet iostaooe 
restored with costs tbrooghont. 

Appeal allowed. 

(1) (1888) ^2 Ch. D. 266 at p. 283; 66 L. J. Cb. 80h 
64 L. T. 632j31W. R. 669. 
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PATNA HIGH COURT. 

AppxiL FROM ObioinilDkcreb No. 212 

OF 1917* 

27, 1919. 

Pr«!e««:— Mr. Jastioe Atkinson and 

Mr. Jnatioe Daa. 

S.Vi Maiur PARMOD BANAbiHABI 

— PtilBTlFF — APPFLI^ANT 
t€T6U$ 

G G ATKINS AND otbirs—Dbfbhdaats 

RgSPONDeNTS. , „ . , 

Uinau W 

VvmB C o? ISBo), 8-21. Sch. in. Art. 1 fa)- 
(VUI B. c. Of tt-Aeiher can acquire— Lease. 

. aedicio. i.;-- ;r “o' 

must be real . completely divested Inmsclf 
Bhowntbat gr which is the subject- 

ofevery port^ of^^^ 

matter of the g t endowed is applied for 

the iDComo of t p ^ ^ >vbol6 conduct 

.ho maintenance of 

of the dedication must bo held to be 

of a valid trust, the is so. a subsequent Kraut 

nominal and having the estate of a Hindu 

made by a a valid title in favour of the 

Tdo^and Oicceforc the idol ^^cannot maintain a suit 

in ejectment, [p^ l ^00 ^ ^ concern must he 

. 1^ ^ to bo a Te^so in favour of the individuals 
^nnltititiDg tho firm, and in the absence of anything 
rshow thit the original grantees are no longer 
* mmSrra of the firm, there is nothing to prevent 
them from acquiring occupancy rights, [p. 1C8, col. 2 ] 
Certain land was leased to a firm: the lease expired 
in 1905 but tho firm continued m possession of the 
and bn the 1st April 1915 they wore served with 
notice to quit but they disregarded the nobico. On 
tho 24th January 1916 the present suit was brought 

^°Heid \l) that the suit, having been brought more 
than six months after the expiration of tho lease, was 
barred by the special rule of limitation proscribed by 
Article 1(a) of Schedule in to the Bengal Tenancy 

Act; [p. 107, col. lO , . , . , 

(2) thftt th© firm had acquired a right of occupancy 

in the laud in dispute, [p. 109, col. 1.] 

Appeal from a decision of the Sabordi. 

nate Judge, Monghyr, dated the 29th June 

1917. ^ ^ 

Messrs. Lachmi Narain Sinha and Jagar- 

nath Prasad, for the Appellant. 

Mr. MawttfeC-with him Messrs. O.M. Agarwala 
and Panchanan Batterjee), for the Respondents. 

JUDGMENT, 

Das, J.^This appeal comes before us 
from the indgment of the Subordinate 
Judge of Monghyr and arises out of a suit 
ipstitpted by Rani Ranjit Kuer, the present 


proprietress of the Narhan Estate, as the 
thebait of an idol, for a declaration that 
75 bighas 11 kothas and 1 dhur of land, 
forming part of Mocza Narayanpur, is the 
khudkasht land of the malik, and that the 
defendants, as the partners of a oonoern known 
as Daulatpur Factory, have not acquired a 
right of ooonpanoy therein, and for khas 
possession thereof. 

The plaintiff’s ease is that village Narayan* 
pur was parebased by Musammat Ram Kuari, 
the wife of Baba Hanjit Singh, the then 
bolder of the estate, out of her separate 
funds, and wa.'” dedicated by her to the family 
idol some time in 1237. The original grant, 
as eontained in the copperplate, has been 
produced in this ease, and it does not appear 
that it lays down any rule of suoaeasion to 
the office of the shebait. Acoording to the 
plaintiff the income of the village was always 
appropriated to the use of the idol, although 
it ie admitted that the Narhan Estate always 
stood recorded as the proprietor of the village 
in the Land Registration Department. The 
Court of Wards, who were long in possession 
of the estate, first on behalf of Bibu Barham 
Narain Singh, then on behalf of bis widow 
Musammat Biseeweti Kueri, and lastly on 
behalf of his mother, the present proprie* 
tress, always treated Mooza Narayanpur as 
part and parcel of the estate, but they 
released the meuza on disoovery of the eop« 
perplate, which disoovery took plaoe some 
time in July 1912. 

On the let September 1914 Rani Raniit 
herself exeooted a fresh deed in favour of 
the idol, and there is some oontention before 
us whether this ooDstitutes a fresh grant in 
favour of the idol or whether it merely con* 
firms the original grant made by Musammat 
Rani Kueri. 

The plaintiff’s ease is that the mouta of 
whioh the defendants are admittedly in pos* 
seesion is the khudkasht land of the idol, and 
that the defendants have not acquired any 
right of oooupanoy therein. Oa the Ist 
April 1915 the plaintiff served on the defend* 
ants a notioe to quit, which was disregarded 
by the defendants. On the 24tb January 
1916 the present action was brought. 

Now this appeal may be disposed of ou a 
very short point. It is practtoally conceded 
by the learned Vakil appearing on behalf of 
the appellant that if the Full Bench of tbie 
Court h^s decided the case of Janftt .Sintfh 
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Makant Jagannath Das (1) eorreotlp, then 
the plaintiff’s suit, having been brought more 
than six months alter the expiration of the 
lease, is barred by the special rule of Hmita* 
tion provided by the Bengal Tenancy Act. 
Bat be argoee that that case wae wrongly 
decided, and is at present before the Judicial 
Committee. So far as we are concerned, we 
are conclusively bound by the Full Bench 
decision and must hold that the plaintiff’s 
Buit is barred by limitation. But as various 
other questions have been argued before na, 
we think it right and proper to deal with 
them. 

The first question that arises is what is 
the title of the idol which enables it to 
maintain an action in ejectment. The only 
evidence of an endowment in favour of the 
idol is a copperplate which was discovered 
in au iron safe where the late Hani’s orna- 
ments were kept, but a dedication to be 
effectual must be real and not nominal; and 
it mast be shown that the grantor completely 
diveeted herself of every portion of the pro- 
perly which is the subject mUter of the 
grant. In the case of iiadhab Ohandra 
Bara y. Sarat Kumari Debi (2), which 
was a case of a public endowment, it 
was laid down by their Lordships that to 
support the case relied on that the Unde in 
suit formed the subject of a valid public 
endowment it must be eetahlished that an 
absolute grant was, in the first place, made 
with the intention that the properties sbonld 
be applied for the service of the idol, and 
that the properties have since been so applied, 
and that the members of the family of the 
settlor have not treated the property as one 
the profits of which were mainly intended to 
be applied for their benefit. 

In my opinion the same oonsideratioDS mnst 
apply, only with greater force, to the case 
of a private endowment which, it must be 
remembered, can be pot an end to by the 
consensus of the family; and the dedication 
must be held to be nominal when there is 
no proof of the application of the income of 
the property endowed for the maintenance 
of the idol, and when the whole ooniuot of 
the parties ie ineonsistent with the hypo- 
thesis of a valid trust. 

Id this there is no evidence that the income 
of the village was ever applied for the main- 

1) 4i Ind. Oai. 91} 8 P. L. J. 1. 

S) eiud. Oas. 16 0. W. N. 129. 


tenancs of tbs idol; there iji, on the other 
band, piiitive ovidease on tba rao.^d, and 
tbal fron the side of the pUiotiff hereelf, 
that Musammat Ram Kuari herself treated 
this property as belonging to her. The pro- 
perty has always stood recorded, as I have 
said before, in the name of the estate in 
the Land Registration Department, and the 
mode of dealing with the property by tbe 
parties interested in the endowment shows 
oonolosively that they regarded the property 
as belonging to the estate. It seems to me 
that tbe original endowmsnt was altogether 
ineffectual, and that tbe trast in favour of 
the idol was never brought into existence. 
If the original endowment was ineffeotaal.then 
the subsequent grant by Kani Ranjit Koer 
having the estate of a Hindu mother cannot 
create a valid title in favour of tbe idol, It 
follows, therefore, that the idol cannot 
maintain a suit in ejectment. 

The principal question of fact in this case 
in; — Are tbe lands, tbe subject-matter of tbe 
suit, tbe proprietor’s private lands so as to 
prevent tbe accrual of a right of oocupauoy 
therein. 

Mr. Manuk’s argument is that under the 
combined operation of sections 20 and 21 of 
the Bengal Tenancy Act the defendants 
would have a right of oooupauoy in the land, 
unless it can bs established (1) that the land 
has been cultivated as tsratt land by the pro- 
prietor himself with bie own stock and by 
his own servants or by hired labour for 12 
oontinuaus years immediately before tbe 
passing of the Bangil Tsnanoy Act; or that 
the land is recognized by village usage as 
proprietor’s private land, and (,i) that tbe 
land is held under a Isaie for a term of 
years or uuder a lease from year to year. 

It is Mr. Maouk’s argument that section 
120 of tbe Bengal Tenancy Act gives a 
convenient definition of proprietor’s private 
land,’ but that section 116 of the Act is 
the substantive section that deals with tbe 
DOD-acorual of a right of occupancy in a 
proprietor's private land; and that, in order 
to establish such non-aocrual, it must be 
shown as a condition precedent that the 
land is actually held under a leas? for a 
term of years or under a lease from year 
to year, 

In this case the lease in favour of the 
defendants expired in 1905. The suit was 
brought in 1916. Betweeq 1905 ^nd 1910 
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the defendants have been in aotnal posses- 
Bion rf the land without a lease, and it 
eeems lo me that the essential oondition 
for non aoornal of a right of oooupanoy is not 

eaM'phed. ... .. 

Mr L. N.Sinha, however, argues that it 

must be presumed that the tenant has 
held over on the same terms and oonditions, 
and that, therefore, he has in effeot belJ 
nnder a lease from year to year or for a term 

This argument has great force, for it 
has been held that all that the l^Iord 
need prove on this point is that when the 
holding was erst created it was held under 
a lease for a term of years or from year to 

year It is, however, unnecessary to come to 

a dehnite conclusion on this point, because I 
am satieBed that the plaintiff has failed to 
establish that the land is the proprietor e 
private land within the meaning of section 
120 of the Bengal Tenancy Act. There is 
no evidence worth the name that the land 
has been cultivated by the proprietor him- 
self with bis own stock by his o«vn servants 
or by hired labour for twelve oontinnous 
years immediately before the passing of the 
Bengal Tenancy Act, and it is not suggested 
that the land is recognised by village 
usage as the proprietor’s zerait. 

Mr. L. N. Sinha relies on two oiroum* 
stances in support of bis contention. First, 
on the patta granted by Babu Permeebwar 
Karain Singh, the then holder of the estate, 
on the nth February 1872 coupled with a 
letting by Foshan Jha in favoor of Daulatpar 
Factory on the 27th March 1873 for cul- 
tivating purposes; and, secondly, on the ad- 
mission of the defendants that the land is 
the terait land of the maUk. 

- I am of opinion that there is no force in 
this contention. The fact that the plaintiS’s 
predeoesBor-in-interest was letting out a 
portion of the village for cultivating pur- 
poses in my opinion leads to nothing at 
b 11, and the admission of the defendant 
that the land is the reraif of the malih most 
be taken with all other facts, admitted or 
proved in the case, before it is possible for us 
to arrive at a definite oonolusion. 

, It is admitted that the finally published 
Record of Rights, which was promulgated 
after the admission made by the defendants, 
^ against the contention of the plaintiff, 
%nd the plaintiff has given no evideooe what- 
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ever to discharge the heavy onns that^ is 
on her to bring her case within section 
120 of the Bengal Tenancy Ao‘; I hold, 
therefore, that the land which is the subject- 
matter of this suit is not the zerait land of 
the plaintiff. 

It was next contended by Mr. L. N. Sinha 
that in any case the defendants, being a 
concern or a firm, are inoapahle of acquiring a 
right of occupancy in any land, and reliance 
was placed on the case of Oonnan, 
Liquidator Agra and Mnsfp.rninri's Bank v. 
Kyhfdi Ohunder Boy Hioiodhry (8), Ba* 
Komul Doisce v. J. IF. Laidleu (4) and 
Bu-raiigi Haul v. 3f. H. Mackenzie (5). 

The first two oases were decided under 
the old Rent Acte which contained no 
definition of a raiyat, but the word has now 
been defined in the Bengal Tenancy Act to 
mean 

“Primarily a person who has acquired 
a right to hold land for the purpose of 
cultivating it by himself or by members of 
bis family or by hired servants, or with the 
aid oj partners, and includes also the snooes 
sors-in-interest of persons who have acquired 
such a right.” 

It is impossible to hold now that the mem- 
bers of a firm are incapable of acquiring 
a right of occupancy in the land. The 
two earlier cases were considered in the 
case of Loidleyv, Oout Oohind Sarkar (6), 
and it was there pointed cut that, so far 
as the first case was oonoerned, the report 
did not show the particular facts on which 
the decision was based, and with reference 
to which the observations of the learned 
Judges were made, and, so far as the 
second case was concerned, the observations 
on which the plaintiff relied, were obiter 
dicta and were not necessary for the deci- 
sion of the case The Court came to the 
oonclosioD that a lease in favour of a firm 
or of a cocoern must be taken to bo a 
lease in favour of the individuals ; 0 on- 
stitutingthe firm and as there was nothing to 
show in that case that the original grantees 
were no longer members of the firm, there was 
nothing to prevent them from acquiring 
a right of oooupanoy in the land. In the 

(3) 2f> W. R. 117. 

• '4) 4 C- 957} 3 Shomo L. E. 46j 2 Ind. Dec. (n. s.) 
606. 

(6) 7 C. L. J. 476. 

(0; 11 C, 601; 5 Ind, Dec. [a. s.) 1093. 
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case before ns the last lease in favonr 
Of the Daolatpar Paokory is dated the 2ind 
May 19u0, and there is nothing to show 
that the original grantees are no longer 
members of the firm. There is, on the 
other hand, a oJear admission by the plaint* 
iffs in their ^ plaint that the original 
grantees are still the members of the firm. 

This ease was again ooosidered in Bujrangi 
Baut y. M E hiac’<emie (5), wherein its 
wthority was not in any way shaken. The fasts 
in the latter ease were entirely different. The 
names of the original grantees in that ease 
were unknown and the person who olaimed 
to have acquired a right of occupancy in 
the land was some one different from the 
original grantees. It is obvious that that 
case oau have no application to the facts of 
the case before ns. 

I hold that the defendants have acquired 
a-rightof ocounanoy in the land in dispute. 

This appeal, tberetore, fails, and I woald 
dismiss it with costs. 

Ateinson, J. — I agree, 

Appeal dUmiesed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

OiviL Rtvisio f AfPLioATiow No. ’^4 OP 1919 

April 2i, 1919. 

Present:— Pandit Kanhaiya Lai, J.O. 

BlSEdESHWAR— P liintipp — Appuc^nt 

vtriu$ 

OHHBDI LAL ahd ANOTBea—OspsHDANTs 

— Opposite P-ibty. 

TrantferQj Property Act {IV oj l8Si>, h. 108— Leane 
ternunable on happeaiay of certain event -Notice by 
leuee ternwnatiny lease, effect of 


Whoro a loaee is terminable upon the liapponin, 
of an event, ay. jt., a default in the payiSnt o 
rent, it cannot, in the absonoo of each ovon 
happening, be terminated by the leeeae. A notice 
therefore, in such a cnee sent by a tenant unde 
eeotion Pie of the franefor of Property Act, terminal 
iDg tho lease, is of no valao. 

Applioitioo to revise the order of thi 
Additional Judge of the Court of Small Causes 
Lucknow, dated the 28th August i918. 

Mp, a. Shanit for the Applicant. 

Mct B, S, Qhote, for the OppMite Parly, 


JUDGMENT.— This was a suit for the 
recovery of arrears of rent in respect of a 
house let by the plaintiff to the defendants. 
The lease was granted for a period of one 
year. The rent was payable monthly, and 
the only contingency in which the lease 
could be terminated before the lapse of one 
year was according to the lease dependent 
on the will of the lessor, who was empowered 
to ask the lessees to vacate the honse if he 
wanted the house himself or if the rent 
stipulated was not regularly paid, It is 
not disputed that none of these oontinganoies 
actually happsned. What happened was 
that the lessees themselves chose to terminate 
the lease by sending a notice to the landlord 
and vacated the house on the 13th July 
19 j 7, within 8 months of the date when the 
lease was granted. They had, however, no 
snob right under the lease. Section 106 of 
the Transfer of Property Act (IV of 1882) 
which has hsen relied on, expressly saves a 
contract to the contrary and section ill 
declares that a lease of that kind can be 

determined either by the emux of the time 

limited by it or where such time is limited 
conditionally on the happening of some 
event, by the happening of such event. As 
the lessees had taken the lease of the house 
for a period of one year, they are liable to 
pay to the landlord the rent due for that 
period. As pointed out in Khuda Bakheh v. 
Abid Husain (1), a notice sent by a tenant 
under section 106 is of no value, where 
there is an express contract providing for 
the manner m which the tenancy is to be 
terminated. The Court below granted a 
decree to the plaintiff for eight months. 

Let the decree cf the Ccurt below be 
modified so as to allow the plaintiff a decree 
for Ks. 80 in addition to the amount allowed 
by the Court below with costs here and 
hitherto. The defendants will bear their 
own costs tbrongbout. 


<» f t ... Application allowed. 
(1) 3 IiiU. Cos. 8M{ 12 O.C. 279 at p. 284. 
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PATNA HIGH COURT. 

Appbal FfiOM Appillate Decsec No. 166 

OP 19J 8. 

Maroh 27, 1919. 

Pj esent: — Mr. Jofitioe R.ne and 
Mr. Jnatioe Coatte. 

EMAMUDDIN— Depbwdast— A ppEi.t.ANT 

versus 

Saiyid MOHAMMAD RASHIDUL HUQ 

iNO OTBERS — PUISTIFPJ— RB3POKOtNT3. 
Tenancy Aci (VIII B. C. of 1886^, s. 22 (2) 

“Third person", who is— Co-sharer proprietor, whtther 
can he thiid person. 

A person inducted on to land as a tenant and nob 
as a proprietor, and as a person intending to __cujti. 
vat© the land with liis own ploaghs, is a third 
person” within the meaning of section 22 (2) of the 
Bengal Tenancy Act, oven though he m.ay he a co- 
sharer proprietor. .jj.,. 1 

Appeal from a decision of the Additional 
Subordinate Jadge, Mongbyr, dated the 12th 
November 1917, setting aside a decision 
of the Mansif, Monghyr, dated the 2 th 

March 1917. 

Messrs. Mohammad ishfeg and Sushil 
Madhab Mlick, for the Appellant. 

Mr Kulxeant Sahay, for the Respondents, 

JUDGMENT. 

J, The land in suit in this case 

bas been recorded in the 6nally pablisbed 
Record of Bights as being the bakasht 
of the plaintiff, who is a co sharer pro* 
prietor of the village. The case made oat 
in the plaint was that it was not 
true bakasht land, bat it was an old ocoa- 
panoy holding which had been acquired by 
the plaintiffs and for which they paid rent 
to their co-sharer maliks. The learned 
Mansif who tried the case came to the 
oonolasion that there was nothing to show 
that the land bad ever been an aooapanoy 
jote, and he appears to have acoepted the 
evidence of two of the plaintiffs* witnesses 
that the land was kamat land. The learned 
Snbordinate Judge does not come to a 
finding upon this point. He describes the 
land simply as the bakasht land of the 
plaintiffs. 

The position of the defendant is that 
be was indaoted on to the land by the 
common manager of the whole body of 
landlords. He is himself a oo-sbarer 
proprietor, and it is the ease common to 
both sides that he pays rent not to the 
whole body of landlords, bat to those among 
them only who are the plaintiffs in this 


case. Tbe learned Sabordlnate Jadge found 
that his 'position is that of a non-ocoapanoy 
raiyat who can be evicted npon service of 
notice as one who is bolding on a lease 
from year to year, the Bait being one for 
ejectment. The snit was decreed in the 
Appellate Court npon this ground. In the 
Court of first instance the suit was dismisred 
altbougb, as it eeems to me, if the learned 
Mansif was going to accept evidence that 
tbe land, was kamot land bs shoald have 
accepted that evidence in its entirety and 
regarded the land as falling under sfotion 
116. That, however, is immaterirl to the 
present question. We may assume, for the 
purpeses of tbe ose, that tbe plaintiff’s 
story, as given in the plaint, is the correal!' 
B^ory, that be ii a oc>sbarer proprietor ard< 
acquired these lands in tbe manrer ooc- 
templated by section 1:2 of the Bsngal 
Tenaooy Act ; hot he has also let ont tba- 
Und in the manner contemplated by ssofcion 
22 (2), and, that being so, the person to 
whom be bas let out the land beaomes a 
raiyat apon the hnd, and as a raiyat, 
whether be bas a right of oooapanoy or 
not, he cannot be ejected except upon con* 
ditions prasoribed in tbe Bengal Tenancy 
Act. none of which have been fulfilled. It 
is, however, contended by Mr. Kalwant Sabay 
that a 00 sharer proprietor of a village is 
not a third person within the meaning of 
section 22 (2). I for my own part fail 
to appreciate this dietinotion. It is a mere 
accident that tbe defendant in this case 
holds a small share in the village. He 
was indaoted on to tbe land as a tenant 
and not as a proprietor, and as a person 
intending to oultivate the land with bis 
own ploughs, to my mind he is a third 
person within tbe meaningof the section. 

1 wonld, therefore, decree this appeal 
and dismiss the plaintiff’s sait with costs 
in all Courts. 

CoCTis, J. — I agree. 

Appeal alloVDed, 
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CALCUTTA HIGH COURT, 

AppgjL PROM Order No, 168 op 1918. 

June 12, 1919, 

Frestnt: — Mr. Jastioe Newbould and 
Mr. Justice Cuming. 

HARIDAS BASAK — Decree Holder 

— Appellint 

versus 

RAJ RUMAR DEY SARKAR 

AND OTHERS — JuDOMEMT.DeBIORS — 
RE&POMLEhTS. 

Civil Procedure Code (Act V oj l£08j, «. 161, 0. XSI, 
rr. 11, 17 — Execution of deciee— Application for 
execution proving infructuous — Decree-holder not 
vjtshing to proceed, effect of — Application to amend 
previous application, nature of — Proceedings inter- 
rupted owing to erroneous order of Court — Inherent 
power of Court, exercise of. 

Where an application for execution of a <lecreo 
proves infmetuous, and the decree-holder states 
that he no longer intends to proceed witli it, the 
proceeding arising out of the application ipso facto 
comes to an end, and there is no necessity for a 
formal order striking off the application to terminate 
the proceeding, [p HP, col 2.J 

An application to amend a previous application, 
though not in the form prescribed by rule 11 of 
Order XXI of the Civil Procedure Code, but which, 
when read with (ho previous application, supplies 
all the information required by that rule, should bo 
treated as a fresh application, and execution should 
be directed to proceed [p 113 , col, 2.] 

The fact that a dccree.holdcr has, by an erroneous 
order of the Court, been prevonted Lom proceeding 
with the exeention of his decree in accordance with 
law, would justify the bringing into operation of 
section 161 of the Civil Procedure Code. So, too, 
where it is found that a plea advanced by a judg. 
ment-debtor of payment is dishonest, and was made 
with the intention of delaying the execution until 
the decree was time-barred, [p. 114, col. 1.] 

Appeal agaiost the order of the Dietriot 
Judge, Daooa, dated the 8tb Marob 1918, re- 
Te^siog that of the Mousif, let Oourt, Mnaebi* 
gnoge, dated the,22Qd Januarp 1918. 

FACTS appear from the iudgment. 

Babue Prokash Ohandra Pakrashi, for 
the ReapoDdente, raised a preliminary 
objeetioQ that tbe yalue of the suit 
being less than Be. 500| tbe seoond appeal 
WBB not eompetent under eeetion 102 of the 
OmI Prooedore Code. 

Baba Upendra Lai Roy (with him Baba 
Suraf Ohandra DuUa), for the Appellant.— 
Tbe suit iB.ozLn -for aoeounte not oognizable 
by a Court of Small Causes, and the 
dooree ii for Bs. 746, so the seeond appeal 
ia eompetent. 

The appeal ia on behalf of the deeree*holder 
and it ariaea ont of an applieatioa for 


exeoution of deoree, by whiob tbe decree 
holder seeks to proceed against tbeimmove 
able properties of tbe jadgmeot*debtors 
The point involved in this case is covered 
by tbe decision in Qnanendra Kumar Roy 
Chowdhury v. Skayama Sunder Jen (1). The 
decree-holder’s application for attachment of 
tbe moveable properties was made within 12 
years when the deoree was not time* 
barred. Refers to Order XXI, rule 17, Civil 
Procedure Code and Salimulla Bahadur v. 
Sainaddi Sarkar {2). In Asgar Ali^. Troilokya 
Nath Qhose (3) the list was Bled after tbe 
expiry of tbe period of limitation. In this case 
tbe application for execution together with the 
list having been filed within tbe period of 
limitetioD, no question of limitation can arise 

Farther, tbe fraudalent conduct of tbe 
judgment- debtors in delaying tbe execution of 
the deoree by obtaioiog several postpone* 
ments would entitle the decree- bolder to 
exeoufe the decree even after the expiry of 
12 years. All tbe High Courts have 
unanimously held that where tbe judgment* 
debtor by fraudulent means delays or 
hampers tbe execution of tbe deoree, the 
deoree can be executed even after tbe 
expiry of 12 years, and tbe judgment-debtor 
would be debarred from raising tbe plea 
of limitation. 

Baba Qunoda Charan Sen (with him Bab 
Prokash Ohandra Pakrashi}^ for the Respond 
ents. — The application for execution is to b 
made in a certain form prescribed in Ord 
XXI, rule 11, Civil Procedure Code, a^j 
unless that is so, tbe application cannot 
treated as an appHoation for execution Jq 
accordance with law. Tbe second application 
for exeention cannot be treated as a fresh 
applioatiop in aeoordanoe with Jaw, as it 
does not give the information required by 
law to be given in an application for 
ezeoution. Tbe question is, whether the 
second application can be eonsidered as a 
eontinuanoe of the original application. It 
eannot be so regarded, because in the 
original application there was no prayer for 
attaobment of tbe immoveable properties of 
tbe judgment-debtors. The relief prayed 
for by the original application was exhausted 

(1) 44 Ind. Cm, 663; 22 0. W. N. 640; 27 0. L. J* 

(2) 22 Ind. Caa. 887; 18 0. L. J. 638. 

(8) 17 0. 631| 8 Ind, Deo. (p, s.) 960. 
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when the peon gave his retarn, saying that 
no moveables of the jndgroent debtors oonld 
be found. If yon want a oontinnanoe, there 
must be contincanoe in the proper sense of the 
term. In the ease of Onanendra Kumar Bai 
Ohowdhury V. Shayma Sunder Jen (1), 
there was a distinct prayer in the original 
application for execution of the decree 
for proceeding against the immoveable pro* 
perty of the jndgment-debtor, so that 
in that case there oonld be in law a con* 
tinnanoe of the original application; bat 
in the present ease there oonld be no 
aontinaanoe of the original application, because 
in the original application there was no prayer 
for proceeding against the immoveable pro- 

erties of the judgment-debtors, 
p 

The real question for decision is, whether the 
present application can be regarded as an 
amendment of the original application within 
the meaning of Order XXI, rule 17 of the 
Civil Procedure Code. Wbat the decree holder 
wants is to add to the original application for 
execution a prayer to the effect that the 
immoveable propertieeof tbejudgment-debtors 
may elso be proceeded against. But 
in the original application there was no 
immoveable property mentioned which could 
be attached, and, therefore, as has been held 
luAtgur Alt V. Troilokya Nath Ohose (3), the 
Court cannot add any new item of property 
not to be found in that application. The present 
application cannot be treated as an application 
for amendment of the previous application. 
In tbe case of Asgar Alt v. Troilokya Nath 
Ohose (3) their Lordships were agreed that 
amendment cannot be allowed after the 
applioat on has been registered. See also tbe 
oaseof H«n|/ Charan Bise v. Sulaydar Sheikh 
(4), see also Fadmanund Sif-gh v. Anaut Lai 
Misser (5) in which reliance was placed npon 
the decision in Afgir Alt v. Troilokya Nath 
Ohose (3). The case of Onanendra Kumar 
Rai Ohotodhuryv. Shayama Sunder Jen (1-, in 
which there was a list of immoveable proper* 
ties, is disiingnishable from tbe case of 
Asgar Alt v. Trotlonya Nath Ohose (3) and the 
present case In tbe case of Salimulla Bahadur 
V. Sainaddi- Sarkar (2), which is dis- 
tinguished in Onanendra Kumar Rat 


(4) 12 0. 161( 6 lod. Dec. (n. s.) 110. 

(6) 34 0. 20} 4 0. L. J. 421 (F. B.); 11 0. W. N. 
85j 1 M. L. T. 886. 
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Ohowdhury v. Shayama Sunder Jen (l), 
(be question which has now aririeii f(jr 
decision did not arise at all 1 submit that 
in view of tbe Full Bench case the decision 
of the Court of Appeal below should be 
allowed to star d. 

Then, section 151, Civil Procedure Code, 
can have no application to the facts of this 
case. If the Court was not competent to 
allow an amendmeiit under Order XXI, 
rule i7, Civil Prooedure Code, it cannot 
allow an amendroert under section 151 in- 
voking the inherent juriediotion cf tie 
Court. If the law does not permit an 
amendment of the application for execution 
of tbe decree after ihe application has 
been registered, the Court cannot exercise 
its inherent jurisdiction to give that relief 
to the decree holder The power under 
section 151 of the Civil Procedure Code 
must be exercised with care and caution, 
and cannot be exercised where the Code 
makes an adequate provision for the purpose. 
Refers to -ibdul Karim Abu AhmeA Khan v. 
Allahabad Bank Limited (6). 

Further, the second application for 
execution is barred by limitation. Now, tbe 
question is— am I estopped from raising 
the plea of limitation? Toe argument that 
because tbe judgment debtor paid various 
sums in obtaining several adjournments, 
therefore he is estopped from ot>DteodjDg 
that tbe application was out of time.'has got 
m substance in it. Refers to Mina Konwari 
v. Juggat Setani (7). 

Babu Upendra Lai Roy briefly replied. 

JUDGMENT,— This is an appeal against 
an order of the District Judge of Dacca re* 
versing the order of tbe Munsif of Monsbi- 
guD«e passed in ezeoatioo proceedings. The 
decree sought to be executed was passed 
on the 3lst July 1905. The present pro* 
oeeding arises out of an application for 
execution which was made on tbe 10th May 
lyl5. In this application the decree- bolder 
asked that the moveable property only of 
the judgment-debtore might be attached. 
The decree-holder was unable to attach aby 
moveable property, 80 on the loth Jnly ho 
filed a petition asking that his application for 


(6) 41 Ind. Cas. 698} 44 0. 929 at pp. 936, t37j 21 
C.W.N. 8775 26 0. L.J. 49. ' 

PP- 1*^7, 20t{P. C.)r 130.L. B. 
385; 10 I. A. 119} 7 lud. Jar, 660j a Sar. P. 0. J. 461! 
6. Ind.Deo. (n, 8.> 182. . . 
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exeontioD might be atruek off, with the 
intention of making a fresh ap- 
plioatioD for attaobment of the jadgment- 
debtors* immoveables. In the meantime the 
indgment debtors had Bled a petition al* 
legiog that the deeree bad been satisBed, 
and as these prooeedings were pending the 
Mnnsif refused oonsent to the deoree-holder’e 
applioation to strike off the ezeention pro* 
oeeding. Tberenpon the deoree-holder on 
the 18th July filed an applioation to amend 
his original petition so as to prooeed against 
the immoveable property of the judgment* 
debtors. This was allowed by the Munsif, 
but his order was reversed on appeal by 
the learned Dietriot Judge. The learned 
Distriot Judge has held, relying on the 
Full Benoh decision in Atgar Alt v. 
Tr^lokya Nath Qhose (3), that the original 
applioation for ezeeution having been 
aooepted and registered could not be 
amended. 

On behalf of the appellant our attention 
has been drawn to the decision of a Bench of 
this Conrt to which one of ns was a party, 
in the case of Qnanendra Kumar Rai 
Okowdhury v. Shayama Sunder Jen 
(1). In our opinion the facts of that 
ease are distingnishahle from the facts of 
the present ease; and although we think 
the Distriot Judge’s order is wrong, we do 
not base our decision on the authority of 
that ruling. The principles, of the provisions 
of Order XXI, rule 17, are explained in the 
judgment of Petberam, 0. J., in Asgar Alt v. 
Troilokya Nath Ghoie (3): ‘‘Section 245” (of 
the old Code corresponding to Order XLT, 
rule 17, of the present Code) “gives a 
power of ameodment before admission and re* 
'gi8tration,aDd I think by implication ezcludee 
any such power afterwards; indeed it is 
apparent that no such power is needed io 
the interests of justioe, as if one applioa* 
ttOD is defective, the applloant oan at any 
time arithin the period of limitation present 
another in proper form” In the present 
ease thu remedy of presenting a fresh 
application wae withheld from the 
appellant by the order of the Munsif 
That order ought not to have been passed! 
He ihauld have allowed a fresh applioation 
to be filed and the executioa proceeding to 
be strnek off, and that would not have 
prevented him from oontinuiog his enquiry 
iole . the Jadgaent^debtorB’ allegation of 

8 


payment, which should have been treated 
as a separate proceeding under Order XLT, 
rnle 2. But thongh after the Munsif’s 
order the decree-holder could not in form 
make a fresh applioation, in our opinion he 
did so in substance. When he had stated 
that he no longer intended to prossed 
with his oiigiual applioation, the proceeding 
arising out of that application ipso facto 
came to an end aod it was rot necessary 
that there should be a fuither formal 
order by the Munsif striking off the 
applioation to terminate those proceedings. 
The Munsif, wheu (he decree-holder filed 
the applioation to be allowed to proceed 
againet the immoveable property, ordered 
that the petition should be made part of the 
ezeoutioD petition. The oooseqaenoe was 
that though that petition for amendment 
was not in the form prescribed by rule 
11, Order XXI, yet reading the two 
petitions together, all the informations 
required by role 11 and the subsequent 
rules relating to the information to be given 
in applications for ezeeution were supplied 
to the Court. 

The present case differs from the other 
cases on this point to which our attention 
has been drawn, as there is no neosssity 
to invoke the aid of ruh 17 and make 
the applioation of the 18th July date back 
to the 10th of May 1915, sioos a fresh 
applioation on the 18ih July would not 
have been barred by limitation. Treiting 
this applioation for amendment a? an 
applioation for ezecn'iion, the Munsif oould 
have directed the execution to proceed 
and as stated above, we do not think that 
Order XXf, rule 11, Civil Procedure Code, 
would be any bar. Also we think that 
the Mnnsif'e order oan be supported from 
another point of view. He justified his 
order by reliance on section 151, Civil 
Procedure Code, which provides for the 
inherent power of the Court to make such 
order as mty be necessary for the ends 
of justice or to prevent abuse of the 
process of the Court, We fully appreciate 
that one should be careful in applying 
this section, and we are in full agreemaut 
with the remarks to this effect made in 
more than one judgment in the 
ease of Abiul Karim Abu Ahmsd Khan 
V. AUaha'yad Bank, Limited (6), 
Bat there are two epeoial oiroamstaacae 
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in this oaae whiob, io our opiuioD, would 
have justified our briDgio? section 151, 
Civil Procedure Code, into operation bad 
it been neoesaary. The first is, that the 
decree holder was prevented by an erroneous 
order of the Court from proceeding with 
the execution of his decree in accordance 
with law. The second is, that both the 
lower Courts have held that the judgment- 
debtors* plea of payment was dishonest 
and was made with the intention of delaying 
the execution proceedings until the decree 
became time-barred. 

We, therefore, hold that the application 
for attachment of immoveable property filed 
on the 18th July 1917 should be treated 
as an original application in execution and 
allowed to proceed. 

A point was taken before us that the 
applicalion is barred by limitation, bsoauee 
the second application for execution made 
on the 21st August, 1911 was made more 
than three years after the last previous 
step'in-aid of execution. Assuming that 
this was ro, we think that the conduct 
of the judgment debtors in the eubsequent 
execution case, in which they paid various 
sums in order to obtain postponements, 
barred them from raising the plea of 
limitation in the presentexeoution proceeding. 
The case relied on by the lower Courts, 
Coventry v. TuUhi PershadN'jrayan Singh (8), 
supports their decision on this point. It 
is more applicable to tbe facts of the present 
case than tbe decision of tbe Judicial 
Committee of tbe Privy Council in Mina 
Ronwari v. Juggat Selani (7) which was 
cited on behalf of tbe appellant. 

The result is, that the appeal is decreed. 
The order of the District Judge is set aside 
and that of the Munsif ie restored. The 
appellant will get his costs in this Court 
and in the lower Appellate Court. We 
assess tbe bearing fee in this Court at two 
gold mohurs. 

Appeal allowed, 

(8) 8 1 0. 822; 8 C. W. N. 672. 


PATNA HIGH COURT. 

Appeal from Appsil^te Dbcre<?s Nos. 141 

AMP 155 OF 1918. 

August 16, 1919. 

Present ', — Mr. Justice Jwala Prasad and 
Mr. Justice Foster. 

BADRICHAUDHURI ambothers — 
Plaintiffs — Appellants 

vertus 

EARBANS JHA and others — 
Defendants — Respondents. 

Fraudulent tran$jcr — Oiiwr continuing in posses* 
sion for jnore than twelve years ajter transfer, effect 
of — possession — Fraud carried out — Possessionf 
confirmation of, suit for. 

Whoro the owner of property executes a frauduleut 
transfer thereof from some ulterior niotive bat con. 
tinues in possession of the property for more than 
12 years, he ia entitled not only to confirmation of 
possession but to rccovcrpossession if he subsequently 
loses ir, even though the fraud intended to be 
effected was effected, [p. 1 18, col. 2; p. 119, col. l.j 

Appeal from a deoiEion of the District 
Judge, Darbhanga. 

Messrs. Sultan Ahmad and Murari Prosadf 
for tbe Appellants. 

Messrs. R. B. Dutt and L. K. Jha, for the 
Redpoi;d€Dts. 

JUDGMENT. 

JwALi Prasad, J. — The plaintiffs 'are ap- 
pellants in this case. The plaintiffs Nos. 1 
and 2 are the sons of one Mohan Lai. 
Plaintiffs Nos. and 4 purchased a portion of 
the property from plaintiffs Nos. 1 and 2 
by means of a kohala, dated tbe 26ih 
April 1912, Tbe plaintiffs brought the 
present .suit for confirmation of possession 
and in the alternative for recovery of 
possession of tbe properties in suit on 
declaration of their title thereto and on 
holding that the defendants are merely 
Faizidars having no title in tbe properties 
in suit, nor have they ever been in 
possession thereof. Mohan Lai, the father 
of plaintiffs Nos. 1 and 2, executed an un- 
registered mortgage-bond in the Farzi name 
of Babunandan Jha on the 25th Ohait 
1266. Babunandan Jha on the basis of 
the said mortgage obtained a Farzi decree 
in execution of which be purchased the 
properties in suit on behalf of Mohan Lai. 
These properties consisted of some shares 
in four villagee; "i-gandas ^•cotoris share 
poJehta out of IS-annas shars of Mooza 
Maebbeta, Taozi No. 3403, and 13-panda« 1« 
cou;n and 1 K, pohhta ont of 16 annas 
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of a MoDza called Anksi Madbobani, bearing; 
Taozl No. 3-lSO, C gandas 3 CuWris pikhta 
share in Maoza Nadiani, Taozi No. 13466, and 
^^•ganias pohhtt share in Maazi Nadiani 
beariog; Taozi No. 3431. The latter two 
shares in village Nadiani are covered by eait 
No. 353, Second Appeal No. 155. The shares 
in the former two are covered by Suit No. 311, 
Second Appeal No. 141. The facts gieiog 
rise to the caa^e of action in both the 
salts are almost the same. The saits and 
the appeals in tbe Ooarts below were tried 
analogoasly and oonscqaently tbe second 
appeals in this Court were heard together 
and it will be sufficient to dispose of all 
these second appeals by one judgment. 

The plaintiffs’ case is that at tbe time 
when the mortgage bond was ezeonted in the 
Faizt name of Babunandan Jba, who was 
the father’s sister’s son of Mohan Lai, 
there was a decree for rent against Mohan 
Lai of the Maharajah of Darbhanga amount 
ing to Bs. 7,000. Tbe said bond was 
executed in order to save tbe properties 
from tbe Court sale in execution of tbe 
said decree of tbe Maharaja of DarbSanga. 
Tbe decree of Babunandan Jba and tbe 
subsequent auction sales in execution thereof 
were all tbe result of the same iotention and 
have been styled in tbe plaints as '*ooUaaive 
trausaotiona.” The translation in tbe paper 
book of the plaint is not accurate. 

In paragraph 5 of the plaint it is 
stated that in order to maiotaiu tbe Farzi 
nature of the trausaotiona tbe defendant 
No. I’s name was designedly recorded in 
the Oolleotorate in respect of tbe said 
shares. Tbe plaintiffs assert, however, that 
in spite of the said Faizi transaction the 
plaintiffs’ ancestor and thereafter tbe 
plaintiffs oontloned to be in possession of 
the properties in snit, and in the year 
1900, when tbe survey operations were 
undertaken, the plaintiffs preferred an ob- 
jection to the survey authorities prayiug 
that their names be entered In tbe survey 
records and tbs names of the defendauts 
be eipuoged. The survey authorities in 
respest of all the villages in question found 
that the transactions by virtue of which 
the names of the defendants or their auoes- 
tors were recorded in tbe Oolleotorate 
were all Benami and Farzi and that the 
title remained all aloog with Mobau LaI 
atid after bie death, with the plaintiffe. 


la respect of tbe villages comprised io 
Suit Na. 311 corresponding to Appeal 
No. 141, tbe survey authorities definitely 
came to the conclusion after engniry on 
tbe spot that tbe sail shares were all 
along in the uninterrupted possession of tbe 
p’aintiffs and the defendants bad never 
baeo in possession of tbe said shares by 
virtuo of tbe Fatzi entries in tbe Govern* 
ment records or on tbe strength of tbe 
auction purchase. In respect of tbe pro* 
parties comprised in Suit No. 303 cor* 
responding to Appeal No. 155, tbe Assistant 
Settlement Officer found that Mohan Lai 
was in possession of the lands but Harbans 
Jha son of Babanandan was oolleoting rents 
in respect of the lands held by the defendants. 
Tbe survey aulhorities, however, did not actu- 
ally cause mutation of names, inasmuch as the 
name^ of tbe defendants were recorded in 
Ragister “D” of the Collector, but made a 
note of tbe aforesaid 6odiogs in the Kbewat 
prepared by them. Thereafter tbe plaintiffs 
appliel in tbs Collectorate for mutation of 
their ntmea in plaoa of tbe names of tbe 
defendautp, but tbeir application was rejected 
on tbe 5tb of May 1913 in respect of 
tbe villages in Sait No. 311 and on tbe 
2l8t of May in respect of the villages in Suit 
No. 3 j 3. On tbe strength of tbe orders of 
the Land Registration Deputy Collector the 
defendants caused some iuterferenoe in tbe 
possession of the plaintiffs. The plaintiffs 
accordingly brought the present suits for de* 
olaration of tbeir title and for a further declara- 
tion that tbe defendants weremsre Farzidars, 
and for confirmation of their poesession, 

The defendants are tbe desasndants of 
Babunandan Jba. They resisted tbe plaint- 
iffs’ claim. Tbe name of Babunandan Jha in 
whose name tbe mortgage*bond was ezeonted 
and tbe property was purchased at tbe 
auction-sale was originally recorded in the 
Golleotorate in respect of tbe properties in 
suit. After his death bis two sons by 
different wives Harbans Jba and Obaiur 
Jha were recorded in tbe Oollectorate in 
place of Babunandan Jha. The suits have 
been brought against Harbans Jba and 
Makund Jha son of Ghatur Jha and their 
respective descendants. Two written state* 
ments were filed in tbe suits, one on behalf 
of tbe defendants Nos. 1, 3, 4, 5, 6, 7, 

8, 9, 10, and 11 and the other on bshalf of 
Makund Jba, defendant No. 2. But tbg 
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pleas taken in tbe written statements are 
praotioally the same in both. The defend* 
ants denied that Babonandan Jha was 
the Farzidar of the plaintiffs' anoestor Mohan 
Lai and asserted that the mortgage bond, 
the decree and the anotion porobase in 
exeontion of that decree were all bona fide 
and that Babunandan Jha porohased the 
properties for himself and that he was in 
possession of them in hia own right and 
after his death the defendants have been 
in possession of the properties in suit. 
The pleas taken by the defendants were 
that the snits were barred by sections 66 
and 47 of the Giyil Prooedare Code and 
by limitation. Upon the pleas of tbe defend- 
ants among others tbe following issues were 
framed by the learned Mnnsif: — 

.(1) Are these snits barred by sections 
66 and 47 of the Code of Civil Prooedare? 

(2) Are tbe defendants of these snits 
Benamidarsof tbe plaintiffs? 

(3) Can these suits for confirmation of 

possession He? 

(i) Have the defendants acquired any 
right to tbe disputed properties by adverse 
possession for over 12 years? 

Tbe Mnnsif decided the aforesaid issues 
in favour of tbe plaintiffs and against tbe 
defendants. Tbe Mnnsif found that the mort- 
gage bond of 1869 was merely a ‘ paper 
transaction*’ and that the decree obtained on 
tbe basis of tbe mortgage was only a col- 
lusive one and that it created no right in 
favour of tbe defendants. He also held that 
Mohan Lai and thereafter the plaintiffs 
have been in possession of the disputed 
properties all along and that tbe said 
transactions in the name of Babunandan 
Jha, the ancestor of tbe defendants, did not 
in fact cause any change in tbe title or 
possession of tbe properties, which the plaint- 
iffs bad prior to and at the time of the 
said transactions. He overruled tbe de- 
fendants* pleas in bar and held that the 
suit was not barred by limitation, nor was 
tbe suit affected by sections 66 or 47 of 
the Civil Procedure Code. He accordingly 
decreed the suit of the plaintiffs, declaring 
their title to the lands in suit and confirming 
their possession. 

On appeal by the defendants tbe learned 
Judgeagreed with the Mnnsif so far as tbe find* 
ings regarding tbe pleas in bar were concern- 
ed. Tbe only point that was pressed before 


the learned Judge on behalf of the appel- 
lants was that tbe suits did not lie. Tbe 
learned Jodge upheld this contention on 
tbe ground that the plaintiffs* ancestor 
executed the mortgage-bond and canned the 
property to be sold and purchased in the 
name of Bibnnandan Jha, the defendants' 
ancestor with tbe view of defranding tbe 
creditor, tbe Maharaja of Darbbanga, in 
respect of tbe decree of rent already ob- 
tained and that tbe intended frand was 
carried into effect inasmuch as the decree of 
the Maharaja of Darbbanga was only partial- 
ly realised and tbe rest was lime-barred. 
Tbe learned Judge, therefore, held that the 
plaintiffs were not entitled to a declaration 
that tbe eaid traneactiona were Benami and 
he accordingly np3et the decision of the 
Mnnsif and dismissed the suit of the plaintiffs. 

Against that decision tbe plaintiffs came 
in second appeal to this Court. In order 
to dispose of the appeal this Gonrt thought 
it necessary to have tbe decision of the 
Court below on two issues of facts, and 
accordingly by its order of tbe 14tb March 
1919 tbe case was remanded to tbe Coort 
below for a determination of tbe issne framed 
by this Coart. Tbe issue was: — 

"The plaintiffs’ cause of action being dated 
tbe 5th May 1913 with regard to a declara* 
tiou which they desire and the Itth Chait 
1321 with regard to the actual dispossession 
against which they seek relief, were tbe 
plaintiffs in possession of the land ad- 
versely to tbe defendants for 12 years 
prior to tbe 5th May 1913, or for 12 years 
prior to tbe 15tb Chait 1 321?” 

Tbe learned Judge has now remitted bis 
decision upon tbe said issue in a very 
careful and detailed judgment. He has 
ocme to a clear and definite finding of 
fact which may be quoted as follows: — 

The respondents never had a good 
title and were never in possession of tbe 
disputed proper! ies. There can be no 
reasonable donbt that tbe whole series of 
transaotioce was Faizi, and I accordingly 
find that (he appellants have been through* 
out in poesession of the properties th 
suit- adversely to the defendants-respond* 
ents down to the date of their dispos* 
session on or aboubthe 15th Chait 1321.” 

The learned Counsel on behalf of the 
respondents oontends that this finding of 
fact though against tbe respondents, does 
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not entitle tbe plaintiSs to a dooree in 
tbe suits and that in spite of the afore* 
said findings the judgment of the District 
Judge lefore remand should b) Ut^held. 
Relianoe has been placed hy the learned 
Counsel upon the decision of their Lord* 
ships of the Judicial Committee in the 
case of Pttherpermal Chetty v. Muniandy 
Servai (1). The actual decision in that 
case was that where tbe purpose of tbe 
fraud is not effected, there is notbii'g to 
prevent the plaintiff from repudiating the 
transaction as Benami and recovering 
possession of the property. Lord Atkinson 
in delivering the judgment observed as 
follows:— “to enable a fraudnlent confede- 
rate to retain property transfeirod to him 
in order to effect a fraud, tbe contemplated 
fraud must, according to tbe authorities, 
be effected. Then and (ben alone 

dees the fraudulent grantor or giver lose 
the right to claim the aid of the 

law (o recover tbe property he has parted 
with,” Applying this Mr. Dott on behalf of 
tbe respondents says that according to 
the findings of the District Judge in 

this case, tbe intended fraud to defeat tbe 
creditor was carried into action and hence 
tbe plaintiffs cannot seek tbe assistance 
of the Court to give a decree to them in 
respect of tbe property in snit. The 
principle will apply only when the plaintiff 
seeks to receive posFeseion of properties 
lest by him on account of bis fraudulent 
and Benami transaction. In the present 
osse tbe plaintiffs do not invoke the aid 
of tbe Court to restore them to posses* 
sion of tbe property which they lost by 
virtue of the Earzt transactions. The 
plaintiffs* case is that no change in the 
itoitui quo of tbe properties in any way 
ooonrred on account of the said transac- 
tions and that as a matter of fact there 
wee no transfer of tbe properties in ques- 
tion to tbe defendants but that there wsb 
only a paper transaoiion and as that paper 
transaction was threatened to be need by 
the defendants against their nndispoted 
title and the possession which have been 
found oononrrently by the Oonrts below in 
their favour, tbe plaintiffs simply want a 

(1) 86 0. 6Slt 10 Bom. L. B. 690| 42 C. N. 562i 
6 A. L. J. 290; 7 0. L. J. 626| 12 Bor. L. B. 108; 18 
M. L. J. 877; 86 J, A. 98; 4 U. L. T. 12; 4 h. B. B 266 


declaration of tbe true existing state of 
affairs, namely, that they are tbe real 
beneficial owners of tbe properties and they 
have been io possession all along of the 
properties and that the defendants have 
no conceiD at all. 

Tbe case of Banka Behary Bass v. Baj 
Kumar Bats (2) no doubt lends some 
colour to tbe contention of the learned 
Counsel. Bat in the case of Jadu Nath 
Poddar v. Bup Lai Poddar (3), after a 
detailed review of the authorities on tbe 
subject, Mookerjee, J., declined to accept 
entirely the broad proposition laid down in 
the case of Banka Behary Bass v. Raj Kumar 
Bass (2) and at page 9&3 of the judgment 
observed: “with all respect 1 am unable to see 
how the view taken by this Court in tbe case 
of Bmka Behary Bass v. Rai Kumar Bass 
(2) enables a party to a dishonest trick 
by which bis creditors may have been 
defrauded to get himself reinstated when 
bis purpose has been served. On the other 
hand, it seems to me that if the Court 
refuses to aid the plaintiff who has made 
a fictitious transfer of his property from 
an improper motive but has not carried 
into effect his intention, the Court really 
becomes an instrument to aid the defend- 
ant in his fraudulent claim to possession 
contrary to tbe real agreement with tbe 
plaintiff.” Even if tbe proposition laid 
down in Banka Behary Bass v. Raj Kumar 
Bass (2) he accented, the case is distingu- 
ishable from the present one, inasmuch as 
the defence taken in that case was 
that after the Eatzi conveyance in ques- 
tion two of the creditors of the plaintiffs 
attached some of the property conveyed 
to which the defendants preferred a claim 
and the properties were released from the 
attachment. In the present case the 
defendants have not raised sny such plea. 
Tbeir defence throughout has been that 
there was no decree of tbe Maharaja of 
Darbbaoga and that there was no intention 
to defraud any creditor by means of tbe 
mortgage and tbe decree in question. Tbe 
plaintiffs also ■ did not make any such 
allegation in the plaint that any creditor 
was as a matter of fact defrauded or 
that tbe object of the fictitious transao- 

(2)27 C 28;4C. W.N.2S9jU Imb Doc. (n. a.) 
168. 

(8) 83 0. 967; 10 0. W. N. 650; 4 0. i. J. 22. 
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tioQ was to defraad any creditor of Iba 
mortgagor Moban Lai. All that tbe plaicta 
averred is that there was at the time tbe 
mortgage bond was ezeonted a decree of 
tbe Maberajah of Darbbaoga aod in order 
to eave tbe properties from tbe sale (be 
said mcrtgage-bond was executed in tbe 
Farzi name of tbe defendants* ancestor 
BabonandaD. There was no issue raised 
in tbe trial C^^art as to whether tbe 
fraud was carried into effect and whether 
tbe Maharaja of Darbbanga or any other 
oreditor of the plaintiffs* ancestor was as a 
matter of fact defrauded bj* means of 
tbe said transaction. Upon the pleadings 
in tbe present case tbe decision in Bar.ka 
Behary Date v. Baj Kwnar Bass {.2) is distin* 
guiehable and cannot be applied, nor can it 
be bold that tbe plaintiffs are not entitled 
to the declaration that they bare sought in 
this case. 

I do not think it was open to tbe 
District Judge, when it was neither tbe 
case of tbe plaintiffs nor of tbe defendants, 
nor was there any issue upon the point, 
to bold that tbe fraud was carried into 
effect and tbe Mahataja of Darbbarga 
was dc-fraoded in respect of bis decree. 
We have looked into the sale certibcates 
Exhibits 23, K and 328 and the previous 
deposition of one of the plaintiffs, but we 
do not find anything in them to shew 
that tbe Farzi transaolions were used for 
the purpose of laying any claim in execn- 
tion of the Maharaja’s decree or {bat (n 
account cf the said transaotiocs the exeou 
lion of the decree failed. The endorse, 
ments simply shew thattho'sale oertiheates 
were 61ed in some Court, but tbe nature 
of the case and tbe purpose of the eiinu 
are not shown. Tbo order sheet in the 
claim case and the objections, if any, made 
to the execution of the decree were neoes- 
sary to be 61ed to raise the plea. Again 
tbe depositions only shew that a part of 
the decree was satisfied and tbe rest was 

that the Faizi transactions in question 
were the cause of this result. There is 
no evidence thereof to shew that the 
fraud was carried into effect and the afore- 
said evidence relied upon can only he a 
matter of surmise and supposition. If the 

lowerAppellateOouitlhcught that tbe point 

was necessary to be investigated ipto it 


ought to have framed an issue to allow 
the parties to give evidence on the point. 
If the finding of the Judge is not accept- 
ed, then there can be no question that the 
fraud was uot carried into effect and hence 
upon the aforesaid authority of the Privy 
Council case of Petherpermal Chetty v. Muni- 
anJy Servai (1) the plaintiffs are entitled 
not only to confirmation of possession but 
to recover possession if they had lost 
possession on account of tbe Farzi transac- 
tions. P.ven if the finding of tbe learned 
Judge be accepted as a finding of fact, 
the plaintifF^i, being in poeseeaion for over 
12 years, have acquired title by adverse 

possession and are entitled to the declara- 
tion sought for. 

Again there was no question in the 
case of Bunka Eehary Ba$e v. Ha) Kumar Bais 
t / as to the effect of the oontinuons 
possession of the plaintiff for over 12 years 
prior to the institution of the suit. The 
barzi conveyance in that case was ezeonted 
in 18i9 acd the suit was brought in 18^3. 
Uanng a short period of 4 or 5 years no 
question of acquisition of title by virtue 
of adverse possession of any of the par- 
.168 could arise. In the present case 
plamuffs have bren in posseaeion of the 
properties from 1859 op to the present 
moment a period of 60 years net to speak 
of years which under section 28 of tbe 
Limitation Act is soflBoient not only to 
extinguish the right and title of a person to 
a property but to create a complete title in 
favour of the person who has been in 
possession fer over 12 years. Tbe point 
appears to me to have been settled, and it is 
orefcie, needless to quote any authority in 
support cf it. It is sufficient to quote tbe 
judgment cf Mookerjee, J., in the case 

of Nflwat Bahadur of Munhidahad V. Qopi- 

noth Mandal (4). where it was laid down 
that the effect of section 28 of the Limita- 
tion Act JB not merely to extinguish tbe 
tide of the rightful owner of the land hot 
a BO (o create a title by negation in tie 
occupant, in which he can actively assert if 
be loses possession even as against the true 
owner. That principle will apply with greater 
ofoe ID the case of a rightful owner being 
ID possession of the property for ever 12 
years m spite of hie having executed a Farzi 

(4) '6 Ind. Caa, 392; 13 0. L. J. 623, 
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Ifftnaaotion for some ulterior motive. The 
•aw of Gevmia Kttir V. lala KUhun Prosad 
(5) would seem to appear to be on all fours 
with the present oase. In that ease it was 
held that where the ostensible transferee 
never bad any exolusive possession of the 
property in question, whioh was fo' ^ 
maDj years treated as a part of the 
family property, and whioh was en 3 oyed 
by the joint family (of whioh the plaintiff 
wag now the sole surviving member) for 
more than 12 years bsfore suit, the plaint^iff 
was entitled to have a deolaration of his 
right to the property and to oonSrmation of 
his possession thereof in spite of the fact 
that he had excouted a oolourable transfer 
for the purpose of defrauding his creditors 
and where his intention was wholly or 
partially carried into effeot, Mr. Datt, 
however, eeeke to distinguish this case by 
contending that in that case the property 
was joint family property and the 
lent conveyance was by a member of toe 
family. I fail to appreciate the distinction 
in principle. In the present case the 
plaintiffs' case is that their father was in 
possession of the property in suit and 
thereafter they have been in possession all 
along. This Oourt, while remanding the case 
for a finding uponlthe said iseue, had clearly in 
view the principles enunciated in the case of 
Qovinda Kuar v. Lala Kishun Prosad (5). Ik 
was then understood clearly by this Court and 
at the Bar that the finding of fact upon the 
issue remitted would dispose of the case and 
that if it was found by the Court below 
that the plaintiffs were in continuous posses- 
Sion for over 12 years before their posses- 
Bion was interfered with, they would be 
entitled to a decree in the suit. On fuller 
oonatruotion of the law on the subject and 
upon a true construction of the pleadings 
in the ease the view taken by this Court 
• before remand appears to have been 

eonflrmed. , ^ xv 

The plaintiffs are, therefore, entitled to the 

reliefs granted to them by the learned 
Munsif. The remit is that the decision of 
the District Judge is set aside and that of 
the Munsif is restored. The appeal is 
allowed with costs of the remand and also 
those assessed in the decree. 

Fosmb, J.-I agree. , „ , 

Appeal allowed. 

(Q) as 0. STO, 
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OF 1915. 

July 15, 1919. 

Present:— Mr. Justice Abdur Raoof and 
Mr. Justice Bavan-Pefcman. 

ABDUL RAHMAN and oiaBRi— JooaaBNT- 

Debtors — Appellants 
versus 

ALLAH BAKHSH and another— Decree- 
Holders — Respondents. 

Civil Procedure Code (.lc« V o/1908), s. 144—. 
RiStitution^ilesne profits —Decree reversed on appeal 
— Sttccea^ful party, right of, to restitution. 

If a decree is reversed in appeal, the party against 
whom the decree had been given is entitled to 

have restitution of all that ho has been deprived of 

under it. including tho profits accruing from property 
of the possession of which ho had been deprived by 
tho other pai-ty, fp. 121, col. 1.] 

Misoellaneoas first appeal from the order 
of the Senior Subordinate Judge, Gajran- 
wala, dated the 19th August 1915. directing 

the decree-holder respondent to ba put in 
possession of certain land. 

Messrs. Morton and Anant Ram, for the 

Appellants. 

Mr. Nanak Ohand, for the Respondents. 

JUDGMENT.— This miscellaneous appeal 
has arisen out of the following facts:— 
Muhammad Din and others, plaintiffs, 
brought a euit for dissolution of partnership 
against Nur Din, defendant, the ancestor of 
the present respondents to this appeal. In 
paragraph 1 of the plaint the plaintiffs stated 
that they (the parties) contributed funds in 
equal shares for the porobase of land in 
Manzas Mehdpore and Pathanwali. The suit 
was hotly contested between the parties. 
Eventually Mr. Makhan Lai, Subordinate 
Judge, passed a decree on the Slet of May 
1901 in the following terms: — 

“It is ordered that the defendant do pay 
to the plaintiffs Bs. 1,015-15-2, that tho 
plaintiffs should also retain the immoveable 
property unless the defendant chooses to 
have it partitioned and take bis share, in 
which case he must pay them Rs. 5,368-2 3,” 
It is admitted that in consequence of this 
decree the plaintiffs took exoluaive posses- 
sioD of the share of the defendant in Manzas 
Mehdpore and Pathanwali mentioned above. 
From this decree Nur Din, defendant, appeal- 
ed to the Chief Oourt, which set aside the 
judgment and the decree of the learqed 
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Sabordinate Judge and remanded the ease 
to be tried de novo. The order was made on 
the 31et of May K06. On the 20th of 
Ootober 1503 the defendant made an 
applioation coder seotion 583, Civil Pro- 
oednre Code, for restitction praying that 
the poeaession over his half share in the 
properties in Mehdpore and Patbanwali 
shoald be restored to him and that thepJaint. 
iffa should be ordered to pay mesne prodte. 
This application was disallowed by Mr. 
Malan, District Judge, on the I5tb January 
1907, on the ground that it was premature 
inasmuch as an order under peotion 532 
Civil Procedure Code, not being a decree* 
did not entitle the defendant to the benedt 
of section 583 of the Code. This order 
was upheld in appeal by Mr. Justice 
Rittigan on the Slst of Jane 1907. 

On the case coming back to the original 
Court on remand parties agreed to refer their 
disputeto arbitration. The arbitrator gave his 
award under which a large sum was found due 
to the defendant from the plaintiffs. Objeo- 
tions^ were raised by the plaintiffs to the 
legality of the award on various grounds 
Sirdar Gulab Singh set aside the award' 
decided the case on the merits and passed 
a decree on the 10th of July 1919. Both 
the parties appealed from the decree to 

.The defendant’s aUti 

raised the question whether Sardar Gulab 
Singh was justiSed in refusing to pass a 

decree m accordance with the award, while 

the plaintiffs attacked the decree on the 
ground that an inadequate amount bad been 

djeedtothem. The appeal of the defend 

ant was Bret taken np, as it went to the 
root of the case and raised a question of prin- 
oiple.^ It was heard and decided by a 
Division Bench of the Chief Court u 
allowed the defendant's appeal, set aside fh^ 

22nd of Ootober ly08. The annfift) *k 
plainMa was dismissed. The deeree of the 

1914. In the meantime the defendant baJ 

again applied for restitution. The appHoa 
tion was transferred by the District Tu^ 
of Rawalpindi to that of GuiranwaU w.-fv.- 
whose jatisdiotion the property claimArl 
ai.«a.ed, Mr. Harris, th^“ uLt 
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Gajranwela, made an order on the let of July 
1911 slaying further proceedings under the 
application to the 15th of July 1911 at the 

request of the plaintiffs-jodgment-debtors. 

who bad made an application to the Chief 
Court for stay of execution on the 19th of 
June 1911. An order was made on the 27th 
of July 1911 staying the proceedings on 
condition of the plaintiffs giving security 

for the mesne profits to which the defendant 
may be entitled. 

of the appeal by tbe 
Uhief Court passing a decree according to 
^0 terms of the award, Allah Bakhah and 
Khuda Bakh.sh, the heirs and legal repre- 
sentatives of Nur Din, defendant, on the 24th 
of March 191.> renewed the application for 
restitution and mesne profits. Paragraph 5 
of the application ran in these words:— 
Tbatthe applicants have ultimately been 
declared entitled to recover Rs. 11,57M4 0 
besides the other honee property as detailed 

Af dated 14th 

May 1914, and tbe plaintiffs’ claim against 

the applicants has been dismissed on the 

dissolution of partnership and rendition of 

account in accordance with tbe award of the 
arbitrator.” 

This application was opposed by the plaint- 
•ffa jQdgment debtors mainly upon two 
grounds, namely. ( 1 ) that the application 
purported to be an application for the 
ereoution of the decree of the Chief Court 
and that unless it was shown that tbe pro- 
perty Maimed was given to the decree holders 

under the decree, they were not entitled to 
claim It in execution of the decree; and (2) 
that ae no mesne profits had been ordered and 
decreed under the above decree, the decree- 
holders were not entitled to claim mesoe 

were repelled by 
the learned Senior Subordinate Judge of 

his order dated the 
Ktb of August 1915. held that the decree- 
holders were entitled to recover by way of 
restitution the two properties Mehdpur and 

Tat T r V Senior Subordi- 

nate Judge further held on the question of 

eatUiXn l' decree- holders were 
entitled to claim them from the date of tbe 

The judgment- 

reiterate >n which they 

taken in the Court 
below and challenge the right of the decree- 

ere to get back the possession of the 
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aboTe*meDtioiied property in the exeontion 
prooeedinga and also their right to olaim 
meane profits. The deoree-holders on the 
other hand have filed a revision No. 848 of 
1915, in whioh they olaim mesne profits for 
a longer period eommenoing from the year 
1901, when the anit was first decreed iu 
favour of the plaintiffs anthorislng them to 
retain possesaion of the properties in dispute 
nntil payment of Rs. 5,368*2*3, 

In onr opinion the appeal on behalf of the 
plaintiffs has no foroe. They have misunder* 
stood the nature of the applioation by whioh 
the restitution of the land in suit is olaimed. 
This is not an applioation for the exeoution 
of the deoree of the Chief Court, dated 
14th May 1914. It is substantially an 
applioation made under section 144, Civil 
Procedure Code, or it may be treated as 
an application asking for the revival of 
the previous applioations made under section 
5?3, Civil Procedure Code, the trial and dis* 
posal of which bad been postponed on aoooant 
of the pendenoy of the proceedings in the regu* 
lar suit. Now when the suit has been finally 
disposed of by the judgment of the Chief Court 
■ dated the 14tb May 1914, all obstaoles have 
been removed and the deoree>bolders are 
entitled to olaim the restitution of their 
property. As regards the rights of the 
decree* holders to olaim mesne profits, ic has 
been held in several oases that if a 
deoree is reversed in appeal, the party 
against whom the deoree had been given 
is entitled to have restitution of all 
that he has been deprived of under it. 
The Oonris have always tried to put the 
snooessful party into the position to whioh 
he ought to have been. In this case there 
is no doubt that the deoree bolders were 
deprived of their half share of the profits 
owing to the exolusive possession of the 
luooessfnl plaintiffs under the deoree of 
the 8let May 1901. The decree*holders 
are, therefore, entitled to all the profits of 
whioh they have been deprived by the 
plaintiffa*jadgment-debtorB. The appeal of 
the judgment-debtors in this view fails 
gad u hereby dismissed with ooets. 

Appeal dumuted. 


MADRAS HIGH COURT. 

CiPJL Appeal No. 13-3 ok 1917. 

Ootober 2, 1918, 

Present : — Sir John Wallis, Kt., Chief Justice, 
and Mr. Justioe Seshagiri Aiyar. 

KRISHNA CHETT1AR--Plaint!FP— 

Appellant 

versus 

VENKATACHELLAPATHI OHBTTIAR 

AND OTHERS — DEKENOANTS—RBSPONDEHTS. 
Quai dians and Wards Act ( F/// of 1890), ss. 34, 36 
— Surety-bond — Assignment—'Breach of bond, what is— 
Suit on to'trl, when maintainable. 

In t)io case of a surcty-boud for the due discharge 
of his obligatioos under a bond given to the Court 
under section 34 (a) of tho Guardians and Wards 
Act by the guardian of a minor, the Court is the 
obligee undor tho bond and is alone entitled to sue 
on it in the absence of an assignment in due form 
of law. An order by tlio Court that the bond be 
assigned to a person docs not amount to a regular 
assignment so as to entitle that person to institute a 
suit to enforce tho obligation under tho bond. [p. i22, 
col. 2.] 

To constitute a breach of a bond given to tlie 
Court under the Guardians and Wards Act there 
must be a failure either duly to account at a period 
directed by the Court, or tho failure to pay, as 
ordered by the Court, a balance found duo, and in 
the absence of any evidence that there was such a 
failui'c there is no broach of tho bond, and a suit 
on the bond must necessarily fail, [p. 122, col. 2; 
p, 123, col. 1.] 

Appeal against the deoree of the Oonrt of 
the Sabordinate Jadge, Kombakonam 
Aiyan, in Original Sait No. 53 of 1915. 

MesErs. A. Krishnaswami Iyer and 0, 
Qopalakrishna Aiyangar^ for the Appellant. 

The Hon’ble 8. Srinivasa Aiyangar, Advo* 
oate- General, and Mesers. K.Bashyam Aiyangar 
and K. Harasimha Aiyangar, tor the Respond* 
ents. 

.JUDGMENT. 

Wallis, C, J.-^Tbis is an appeal from the 
decree of the Sabordinate Jadge of Kam- 
bakonam, in so far as it dismissed the suit 
broaght by the plaintiff as assignee of a 
sorely bond, Exhibit A, dated 2lBt April 
1898, charging the immoveables therein men- 
tioned for the dae performance by the let de* 
fendant of his obligations under the bond given 
by him to the District Coarfc, ander seotion 34 
(a) of the Gnardians and Wards Aot, as 
guardian of the plaintiff who was then a 
minor. The immoveable properties of the 
other snreties bsing insaffioient, the Ist 
defendant added certain properties of bis own 
anti became a party to the 8arety*bondf 
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Exhibit A, as well as to the prinoipal bond 
whioh is now missing. The Subordinate 
Judge passed a personal deoree against the 
guardian, the lat defendant, who did not 
contest the suit, and otherwise dismissed it 
on the ground that the plaintiff had no right 
to sne on the bond Exhibit A at the date cf 
the soit, as the prinoipal bond bad not been 
assigned to him and there had been no 
regular assignment to him of the surety bond 
Exhibit A but only an order by the Distriot 
Court that it should be assigned. He also 
dismissed the suit on tho ground that the 
plaintiff bad failed to prove what were the 
tei .ns of the principal bond whioh was miss- 
ing, and held that the defendants, who are 
alienees from the sureties under Exhibit A, 
took without notice and are exempt from 
liability. 

As regards tbe first point, I am of opinion 
that tbe plaiotiS had no title to sue on 
Exhibit A, without an assignment to him by 
tbe Court both of the prinoipal boud and 
of the surety bond Exhibit A but 1 do not 
think the case can be satisfactorily disposed 
of on this ground. Tbe Distriot Judge has 
since assigned Exhibit A by a registered 
instrument and though the principal bond 
has not yet been assigned, we might, I 
think, accept tbe assignment even at this 
late stage if this was tbe only difficulty in 
the plaintiff’s way. Tbe fact that the prin- 
cipal bond is lost would not prevent its being 
duly assigned. The Ecclesiastical Ccurts were 
required by a Statute of Beery VIII to 
take bonds with sureties from persons to 
whom they granted administration of tbe 
estates of deceased persons, and a Statute of 
Charles II settled the terms of the bond to 
be so taken. There was a right of action on 
these bonds in tbe common law Conrts, but tbe 
Ecclesiastical Judge to whom the bond had 
.been given did not sue himself, but as stated 
in Bolton v. Powell (1), the Ecclesiastical 
Court made an order in favour generally of 
one of tbe next-of-kins tbat the bond be 

attended with” and tbe party in whose 
favour the order was made was allowed to 
sue in tbe name of the Ecclesiastical Judge 
to whom the bond bad been given. Whether 
under any oironmatanoes the sureties could 
be proceeded against in equity without such 

(1) (1862) 2 De O. M. & Q. 1 at p. 21; 14 Beav* 
?76, 16 Juj. 24} 95 % R. 1} 42 E. E. 771. 


an order of the Ecclesiastical Court was dis- 
cussed in tbe case just mentioned. The 
Probate Aob of 1857 first made these bonds 
assignable, and its provisions in this respect 
have been reproduced in tbe Indian Snooes- 
sion Act and the Probate and Administration 
Aot, lb81, and lastly in sections 34 and 35 of 
the Guardians and Wards Act, 1890. The 
Court now being the obligee ueder the bond 
is alone entitled to sue on it-, in the 
absence of an assigoment in due form of 
law. 

lu tbe present case I feel constrained to 
hold in the present state of the evidence 
tbat tbe suit fails on tbe broad ground tbat 
no breach of tbe conditions of tbe bond 
Exhibit A baa been proved. Section 34(a) 
of tbe Guardians and Wards Act obliges tbe 
guardian, if so required, to give a bond to the 
Judge of the Court "engaging duly to account 
for what be may receive in respect of the pro- 
perty of tbe ward.” By section 34 (5) be is to 
deliver an inventory within six months, and 
by section 34 (c) be is to "exhibit bis ac- 
counts in tbe Coait at snob time and in such 
form as the Court from time to time directs.” 
And by section 34 (d) he is "to pay into tbe 
Court the balance due from him on those 
accounts, or so much thereof as tbe Court 
directs.” The form of bond prescribed in 
Form 93 of the Civil Rules of Practice, 1902, 
clearly follows tbe provisions of section 34 
(c) and (d) just set out, tbe condition of tbe 
bond being tbat the guardian shall duly 
account at such periods as the Judge shall 
appoint and shell duly pay or dispose of 
balances which shall from time to time be 
found to be due from him as tbe said Court 
or Judge has directed, or shall hereafter 
direct. No doubt this form was notinforos in 
1896 when tbe 1st defendant, as guardian, 
executed the principal bond which is now 
missing, but there is no reason to aesome tbat 
the bond then executed by the 1st defendant 
was of a more onerous character than the form 
now prescribed. Now to constitute a breach 
of this bond there must be a failure either 
duly to account at a period directed by tbe 
Court, or a failure to pay as ordered by 
Court a balance found due from him, and 
where there is no evidence of any order to 
account within a fixed time, or to pay any 
balance within a fixed period, there is 
breach of the obligations of the bond, 
follows from the lan^na^e of the bonJy and 
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has been expressly rnled ia the case of a 
eimilar provision in the old etatntory form of 
administration bond. Archbishop of Ganter- 
■hury V. Tappen (2) and Archbishop of Oawfer- 
.hury V. ^"bertson (3). The latter oise also 
deals with the Qaestion of what amounts to 
a breaob of the oondition well and traly to 
administer the estate in the old form of 
administration bond. To establish a breaoh 
of that oondition it was not necessary to 
show a failare to obey a speoifio order of the 
Ooart. Similarly under seotion SI of tbs 
Probate Aot, 1857, the bond is to be oondi* 
tioned for dnly oolleotin?, getting in and 
administeriog the estate of the deoeased, langa* 
age followed in seotion 256 of the Indian Sao< 
oession Aot and seotion 78 of the Probate and 
Administration Aot, and, therefore, in the oase 
of these bonds it is enough to show a failare 
to administer or oolleot and it is nobneoessary 
to show a failare to obey a speoiBo order of 
the Conrt. Where, however, as we must 
asanme in the present oase, the only oondi- 
tioDS in the bond were to exhibit aooonnts 
when ordered by the Conrt and to pay or 
apply the balance ' fonnd dne as direoted by 
the Conrt, if there is no order, there is no 
breaob and the suit on the bond neoessarily 
fails. There is no evidenoe of any order to 
aooonnt or of any order to pay in the present 
oase, All the Distriot Judge did was to direct 
the assignment of the bond on the ground 
that there was a prtma facie oase of mil- 
8(dminUtratioD against Ist defendant. In the 
oase of bonds under the Onardians and Wards 
Aot the proper oonree appears to be to get an 
order to pay against the guardian under seo- 
tion 34 (d) or a deoree against him, and if 
befalls to satisfy the order or decree, then to 
sue the sureties in respeotl of this breaob, as 
to wbioh there will be no defence and the 
Article of limitation will be Article 68 unless, 
as in the present oase, the hood charges 
' immoveable property, when that Article may 
be inapplioable. It is nnneoessary to oonsi- 
■ der tbia point or the other qaestion raised 
in argument before us as to when time begins 
' to run when the oondition in the bond ia 
duly to administer. In my opinion the appeal 
fails and mast be dismissed with ooste against 
; defendants Nos. 3 to 9, the alienees. As those 

(t) (U16) 6 B. A C. 161( 2 Uaa A By. 186} 6 L. J. 
K. B. 360t 88 B. B. 862t 108 B. B. 1000. 

(8) (1888) 1 Or. A H. 690} 8 Tyr. 890) 8 L. J. Ex. 
soil t Dewl, P. 0. 78, 149 E. B. 676i 


grounds apply also to feha daores against th® 
lit dafdoliat, W3 sat aside thit daoraa alsO 
bib wllhoat oost^ in the exanisi of oip pi wsrs 
under Order XLT, rnle 33, 

SeshiGIsI Aitar, j. — I agraa. 

M. c. r. 

Appeal dismitsed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3427 or 1915. 

June 26, 1919. 

Present : — Mr. Jnaiiie Sbadt Lal and 
Mr. JustioeBavan-Petman. 

AMAR NATH— Pliiktiki?— Appellant 

versus 

KHUDU MAL and otjeri— Depesdamts — 

RESfO.VSBNTS. 

Bjgwhafion Act (XVI of lOOSj, s. I? (h)—ParlUion 
^Document reciting fact of partition, whether covi- 
pulsorily regisirahlc — Contract .let (IX of ]S72), *, 11 

Contract by minor, validity o/—‘Itotification by 

minor, effect of. 

A. document rcciliog the fact that certain immove- 
able propsrty has already been partitioned and that 
each party haj since been in possession of the sliare 
allotted to him at partition, does not come within 
the purview of section 17 {b) of tlie Registration Act 
and need not be registered [p 124, col. 1.] 

A contract by a minor is void and not voidable 
andcinnot, therefore, bo ratified by any subsequent 
act of the minor, [p. I2S col. 1.] 

Ssooud appeal from the deoree of the 
Dietriot Judge. Jollandur, dated the 4lh 
Aognjt 1915, aflBrming that of the Sobordi- 
nate Judge, let Class JuUnndor, dated tb© 
4lb May 1914. diemissing the claim with 

ooste. 

Lala Hargopal, for the Appellant. 

Lila Fakir Ohand, for the Respondents. 

JUDGMENT. — This was an action by one 
Amar Nath, a Khatri of the Jullundur Dis- 
triot, against bis brother and ooueins, for the 
partition of certain property whioh he 
described as the property of a Hindu 
oo'paroenary oonsieting of himself and the 
defendants. The Distriot Judge, oonourring 
with the Subordinate Judge, bolds that at 
the time of the suit there was ueitber a 
joint Hindu family as alleged by the plaint- 
iff nor any ioint property in whioh tbe 
plaintiff was a oo sharer with bis relatives. 

Tbe second appeal preferred by theplaiqt* 
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iff was admitted on tbe qoeation whether a 
doo ament, dated the 26th Aogaat 1909, was 
a partition deed relating to immoveable 
property, and ooneaqaently reqnirai oom* 
polaory registration. Now, we have oare* 
fnlly perased tbe terms of the dead ; and we 
Snd that the instrument deals mainly with 
the moveable property belonging to the 
joint basiness, and effeets a partition there- 
of ; and that so far as the immoveable 
property is oonoerned, it merely reoites the 
faot that property had already been parti- 
tioned, and that eaoh party had sinoe been 
in poBsesaion of tbe property allotted to him 
on partition. There oan, therefore, be 
little donbt that at the time of the exeootion 
of the instrument the partition of the 
immoveable property was a fait accompli, and 
a doonment oontaining the reoital of eash a 
faot does nob come within the parview of 
section 17 (6) of tbe Registration Aot, and 
need not be registered. 

Mr. Hargopal for the appellant does not 
seriously contend that the deed was oom- 
palaorily registrable, and ooald not, there, 
fore, be admitted in evidence. Tbe learned 
Vakil, however, urges that his client is entitl- 
ed to recover ith share in a bouse {vide 
plan A), which was originally purchased by 
the parties ’ancestors Thandu Mai and Bodha 

*^^‘***'» plaintiff and 

bis brother Bhana Mai sold their i share in 
the hoase to the dofandaots by a registered 
deed, dated the 9th November 1938 but the 
plaintiff eontende that he was a minor at 
that time and is consequently not bound by 
the deed which was eiecuted by him wrong, 
ly representing himself to be sui juris 

that the plaintiff was a major on the 

Angast 1909 has not dstsr^inod Me e, 

.on whether he was a minor at the tiMe of 
the sale.deed , and the Oonrt of Bre 
.nstanoe, thongh making some observat.'ons 
aga.nst the plaintiff's contention as to his 

of ■'* by holding that be 
ratified the sale subsequently. Now it 

perfectly clear that a contract by a minor ia 
▼Old and not vo dable. and that th 
be a ratiBeation of a 'vo°d sonMaot " 
lu view of the unsatiefaotory judgments 
of the lower Counts on the aneakion 
eiamined the evidence on the subilnf t 
alleged minority and re^ohBd 

that the plaintiff has failed “to dfsZrt'he 


onus which undoubtedly rested upon him. 
Tbe horoscope produced by him oauuot be 
regarded as a reliable document, and the 
entry from the Birth Register may or may 
no^t refer to him, But there is one faot 
which, in our opinion, goes to show that the 
plaintiff was not a minor in November 1908 
It appears that one Mukand Lai instituted 
a suit against the plaintiff and his brother 
Bhana Mai in that year, and that the 
present plaintiff was not only described as 
a major in that litigation, but appeared in 
October before the Court, filed a written 
statement and never asserted that he was a 
minor and should consequently be represented 
by a guardian ad litem. We must, therefore, 
hold that the plaintiff rightly described 
himself as a major in the sale-deed ; acd that 
he cannot now back out of it. 

For the aforesaid reasons we confirm the 
decree of the lower Appellate Court, and 
lismiss the appeal with costs. 

Appeal dismisesd. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 2676 

OF 1917. 

May 21, 1919. 

Present:— -Mr. Justice Newbonld. 
JOGESH CHANDRA ROV— Plaintiff 

—Appellant 

versus 

Tbe secretary of STATE for INDIA 

OTHERS — RESPONDENTS. 
Mesne profits— Dispossessici-plaintiff wrongfully 

kept out of possession of land, whctlier entitled to mesne 
profits— Limitation. 


Where a plaintiff succeeds in establishing that he 
has been kept out of possession of land to which 
ho was entitled, he should be allowed reasonable 
mesne profits for the period during which he has 
Seen kept out of possession, subject to any law of 

limitation, [p. 126, col. J.j 

Appeal against the decree of the District 
Judge, Chittagong, dated the 7th of Sep- 
tember 1917, affirming the decree of tbe 
Munaif 3rd Court at Patuya, datad the 
26th of July 1916, 
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FACTS appear from the judgment. 

Baba Dhireudra Lai Kastgtr (with him Baba 
Tarakeswar Nath Mitra), for the Appellant. — 
The pUintiff is the appellant. The appeal 
arises oat of a soit for reoovery of pos- 
session after deolaration of title thereto. 
The plaintiff’s case is that the land 
belonged to bis permanently settled estate. 
In bis absence it was recorded as belonging 
to the Government. The defendant on the 
basis of a lease from defendant No. 1 dispos- 
sessed him in 1912, Hence the soit, Plaint- 
iff served a notice on the defendant No. 1, 
the Secretary of State for India, who has 
denied plaintiff's title and possession. The 
Amin found that it was part of the 
plaintiff’s estate, which has never been 
challenged. The first Court decreed the 
Bait bat did not award mesne profits. On 
appeal the District Jndge dismissed my 
slaim for mesne profits. My sabmission is 
that where it has been found that the 
plaintiff has been dispossessed by the 
defendant from a property belonging to 
the plaintiff, he is entitled to mesne pro- 
fits for the period of dispossession. The 
learned District Jndge has erred in law in 
dismissing my claim for mesne profits. 

Baba J?arn OAaran Mitra, Senior Govern- 
ment Pleader, for the Respondents. — I do not 
think 1 can resist the argument of the 
plaintiff. Bat as to the amoant payable 
by the Government, the plaintiff should 
accept yonr Lordships’ suggestion that the 
parties mast abide by the settlement as to 
the amount made by the District Collector. 

JUDGMENT, — This appeal arises out of 
a Bait for reoovery of possession of a 
piece of land on declaration of the plaint- 
iff's title. The plaintiff Aocceeded in the 
Bait, bat in granting the decree the Muaeif 
overlooked the fact that he claimed mesne 
profits for the period of dispossession. The 
plaintiff appealed to the District Judge of 
Chittagong claiming mesne profits, bat that 
appeal was dismissed and (he plaintiff has 
now appealed to this Coart. As the plaintiff 
has sacoeeded in establiihing that he had 
been kept oat of possession of the land 
to which he was entitled, he ebould be al- 
lowed reasonable assns proGts for the 
psiriod daring wbio'i be was dispossessed, 
■abjest, of oonree, to any law of limitation. 

Oq my Boggesting that it woald be to 
the interest of the parties to come to an 


agreement as to the snm payable for mesne 
profits, the learned Pleader for the appellant 
conceded that his client who is a wealthy 
Zemindar woald be well content to accept 
any sum which may be awarded by the 
Collector. The learned Senior Government 
Pleader who appealed for the respondents 
agreed that on that undertaking be woald 
not contest this appeal. The appeal is 
accordingly decreed. The appellant, the 
plaintiff, is declared to be entitled to snob 
mesne proGts as the Collector may consider 
fit and proper. 

I make no order as to costs in this 
Court. 

Appeal allotted. 


MADRAS HIGH COURT. 

0.iioiN4L CivilSdit No. 147 OF 1917. 

November 5, 191S. 

Present: — Mr. Justice Coutte Trotter. 
MAHOMED IBRAHIM MAHOMED 
JAFFfR SAHIB & Co. — Plaintiffs 

versus 

NALAM L AKSHMIKA NTAM and another 

— Defendants 

Sole cf goodM^Trarifiit by crinci^ tn boats ^Shortage 
of %cater^Delny in delivery — Rencifision of contract, 
right of vendee to— Impossibility of performance, 
doctrine of, limits of — Reasonable time, performance in 
—Shipment, whether amounts to delivery —Contract 
Act (IX QflS12Jt ys. 5% 65, 66, 8>, 73. 

FlaiiitHId ai^rccd to purctiasc from let defordant 
6, COO bags of CovotoDg salt at a fixed price and paid 
to ifit defendant as advance therefor Bs. ),000 on 
Snth November 1910 The conditions of the 
contract were infer alia that the let defendant was 
to despatch the salt by boats from Covelong to 
Elephant Gate Basin, Madras, through the Bucking- 
ham canal, and the amount due for each consignment 
was to be paid by the plaintiff before taking delivery 
at tho Elephant Gate Basin. No time was fixed, 
however, for the delivery of the entire quantity of 
salt. The course of business adopted was that 
along with each consignment a watchman was sent 
by Iho vendor who was responsible for its custody. 
The despatch of the salt and its expected arnval in 
Madras were noliSed by the vendor, not to the 
purchasers, but to his own agents in Madras and, 
when it did arrive, the latter either sent a delivery 
order to the purchasers or sent one of their own 
men to meet the boats with the purchasers' represezi 
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tative and indicate that delivery was to be made to 
the purchasers. The 1st defendant sent two con* 
Bignmenta on Stli and 17th Januar 7 1917, totalling 
740 bags, which were shipped on twelve canal boats. 
The remaining quantity was detained at Pappancha* 
vidi, 13 miles from Covelong, as water in the canal 
was very lew and the boats could proceed no farther. 
The plaintiffs, after complaioiog of the delay in 
delivery of the balance of the stipulated salt, 
formally rescinded the contract on 20th February 
1917| and brought the present action for damages. 
The defendants pleaded: (l> that sbipment of the 
salt amounted to delivery, (2) that they could not 
be held liable for the contract becoming impossible 
of performance owing to the state of the canal, and 
(3) that they had substantially performed the 
contract and that the plaintiffs’ action in rescinding 
it was premature: 

Held, (1) that the pi^opcrty in the goods did not 
pass on shipment but that the vendor kept them as 
his property until they were paid for and delivered 
and that the appropriation at Covclong was condi* 
tional only; fp. ISO, cot. ].] 

(2) that the absence of facilities in transit could 
not excuse defendant on the ground of impossibility 
of performance; [p. 130, col. 1 ] 

The principle of the Coronation cases, Krcll v. 
Henry, a003) 2 K. B. 741; 72 L. K, B. 794; 89 L. 
T. 328; 19 T. L. R. 711: 52 W. R. 246, explained; 

(3) that the defendant having substantially per- 
formed the contract and discharged his obligation 
and the delay being attributable to causes beyond 
his control, plaintiffs* repudiation was unjustifinblo. 
[p. 131, col. 1.] 

FACTS appear from the judgment. 

Mr. 0. P. Bamaswami Atyar, for the 
Plaintiffs. — Thoogh no time was speoiBed 
in tbe oontraott the let defendant w&s 
bonnd to dtaobarge bis obligation within 
a reasonable time. The abseuoe of facilities 
for transmitting tbe salt ie no ezoase. If 
transport throngh the oanal became diffionU, 
the vendor sboald have devised or adopted 
other means for eSeoting tbe delivery. 
It was open to him to nse portage over 
the shallow places and re.load the cargo 
where water was deep enoogb. Or he 
oonld relieve the boats of their weight and 
distribute tbe cargo of the folly laden 
boats among other boats, so that they 
oonld be polled through the shallowest 
part of the canal. The plaintiffs are not 
bound to wait indefinitely and till the 
d^efendant secures facilities for transport. 
The defendant should have foreseen these 
contingencies at date of contract. The 
rescission by plaintiffs was quite justifiable. 

The property in the goods passed only 
on delivery at Elephant Gate Basin. 

Messrs. Vehkaiasubba Bao and Badha- 
Mshnava, for the Defendante.—The rescission 
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wai not warranted and was premature, 
Defendants' obligation was discharged when 
thry shipped tbe goods at Ccvelong under 
the termo of the contract, which laid down 
that tbe salt was to be put on boats. 
Fragono y. Long {)), Tregelles v. Stivell (2), 
Wiltshire Iron Coir.panp, Ii re, Teirfon, 
Ex patfe (d), Tho defer.dants are not 
liable for what happened afterwards and 
for delay in transit. 

Secondly, as the contract bee. me impossible 
of performance by water being low in (he 
canal, perfermanoe is excused. 

Lastly, the defendants have eubstantially 
performed the contract. Tbe mode of 
tron^it contemplated by the parties was 
that the salt Bbculd be shipped at Covelorg, 
The entile qaantity ^tipolaud to be supplied 
^as ihipred and if plaintiffs had cnly 
waited awhile, they would all have 
been delivered. The defer dants are not 
beend hy any limitations of time according 
to the contract. In any event tbey are 
entitled to reasonable time for performance. 

JUDGMENT. — This is a suit for damages 
for non delivery cf certain salt contracted 
to be delivered by the defendants to the 
plaintiffs. The facts cf tbe case have taken 
seme trouble to elucidate, but at tbe end n{ 
the case tbey were practically not in dispute. 
The 2Dd defendant, Messrs. Holst and 
Nathan, were added as parties to the 
suit on tbe motion of the Ist defendanti 
but a perusal of tbe agreement of the llth 
of December 1915 between the Ist and 
2Dd defendants makes it clear that tbe 
1st defendant was to sell tbe salt covered 
by tbe agreement and that no privity of 
contract could possibly exist between 
Messrs. Holst and Nathan and third parties 
with whom the let defendant entered into 
contracts. 

Tbe contract sued upon is dated the 
i-iOth ^f November 1916. It recites an 
advance of Rs, 1,0C0 by the plaintiffs to 
the Ist defendant for the supply of 5,000 
bags of Covelong salt and is in the follow* 
ing terms; “Received from Messrs. Mahomed 

, 4 B. & C. 219; 3 h. J. (o.b.) K. B. 177( 

107 E. E. 1040; 28 R. R. 226; 6 Dowl. & Ry. 283. 

^2) (1862) 7 H. & N. 674; 126 E, R. 668; 168 B. B. 
o00« 
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Ibrahim Mahomed Jaffir and Co.i 
Madras, th© sam of Re. 1,000 being the 
advance for th© supply of 5,000 bags of 
Oovelong salt for export from Madras to 
Caloatta noder the following terme: 

1. That th© aboveeaid Company shall 
supply gnonies and twine at th© Covelong 
Salt Factory. 

2. That on receipt of gunnies, necessary 
application will be made for removal of 
salt. 

3. That on obtaining permission from 
Inspector for removal, the gunnies will be 
filled in as per rules of the department 
and the bags will he despatched by boats 
from Covelong to Elephant Gate Basin, 
Madras. 

4. That the. said Company will take 
delivery of the salt bags from boats immedi* 
atelyoD arrival at the Basin. 

5. That the rate fixed and approved for 
each bag of salt so delivered at Elephant 
Gate Basin is Rs 3 4 6 per bag. 

6. That the amount due for each con* 
signment of salt at the above mentioned 
rate will be paid before taking delivery 
of th© bags at the Elephant Gate Basin. 

7. That the advance amount of Rs. 1,000 
lodged with us will be adjusted at the 
last consignment while settling the whole 
account.” 

The course of businees is this: the salt 
is collected from lands over which the 
sea flows in the neighbourhood of Covelong 
and put into the Government Salt Factory 
at that place for cleansing and refinement. 
It is taken out of the factory by the 
contraetora in th© position of the defendants, 
who have to provide gunny bags to pack 
it with and to pay the price and the tax. 
The Buckingham canal goes past Covelong 
and there is a wharf within the boundaries of 
the factory, from which the bags of ealt can 
be loaded into boats for conveyance by the 
canal to Madras. By the terms of the contract 
the plaintiffs were to supply the gunny 
bags and twine for receiving the salt. In 
practice, the defendants take a lump sutn 
from the plaintiffs to covsr the cost of 
the bags and provide them themselves. It 
is now beyond dispute that there was 
ample salt at Covelong at the disposal of 
defendants for them to fulfil their oontract 
and they eonld not and do not attempt 
to -sbow^ that there were not enough bago 


inlo which to pack the salt. The trouble 
arose over the conditions of the waterway 
and the facilities of despatch. The first 
two oonsigoments were sent off on the cth 
and the 17th of January and totalled 740 
bags shipped on twelve canal boats. The 
tubsequent despatches were as follows: — 
Date of Despatch. No. of boats. No. of bags. 


25th January 

4 


3C0 

let February 

6 


507 

'.^nd ,, 

6 


400 

9(h „ 

10 

• 

600 

10th ,, 

12 


745 

16tb „ 

17 


1000 

5th March 

7 


500 

Under normal oonditions the transit from 

Covelong to Madras 

takes 

three 

or four 

days, and I think 1 

may 

af sume 

1 that, if 

the boats had arrived in 

Madras 

after the 

normal interval from 

their 

despatch from 


Covelong, there ivoald have been a substantial 
compliance with the terms of the contract. 
In fact, during the latter part of January 
and whole of February the water in the 
Buckingham canal was very low and the 
boats arrived as far as Papanebavadi. 
which is some thirteen miles from Covelong 
and nine to the Elephant Gate Basin, and 
proceeded no further. 

It is suggested that the boats might have 
been got to Madras by one or two methods, 
either by using portage over the shallow 
places and re-loading the cargo where the 
water was deep enough again or by 
distributing the cargo of the fully laden 
boats among other boats and so snauring 
that no boat bad so heavy a load that 
she could not be pulled through the shal- 
lowest part. 1 do not doubt that both 
of the BUggested courses were physically 
possible. I um convinced that as a matter 
of business both were commercially im- 
practicable. It is reasonably clear from 
the evidence that there were not enough 
boats available for all the cargo to be 
carried through iu half-laden boats, and 
with regard to the portage scheme, though 
it may he theoretically possible, the evidence 
is oonolnsive that no one has ever attempt- 
ed to do it with a cargo of salt. The 
figures given by the lock-keeper at Adayar 
Sonth Look appear to me to be oonelueiva 
on this point. He has produced the record 
of the boats carrying salt cargoes for the 
months of j January, Febmary and Maroh, 
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ftod it speaks for itself. In the month 
of Janaary 80 boats went tbroagh the 
look with salt cargoes, 29 from the Ist (o 
the lOtb, 21 from the llth to the 20th and 
30 from the 2l6t to Slst. In the month of 
Febraary not one single bDat went throagh 
with a salt oargo, tbongh boats went 
ihrongh loaded with cargoes of different 
descriptions. In the month of Marob no 
ealt boat went throagh from the 1st to 
the 20th and one only from the 21st to the 
Slst. Daring that month 34S boats went 
throagh carrying other cargoes. The result 
was that the boats laden with salt destined 
to falBl this oontraot stopped at Pappan- 
ohavidi, nine miles from their dsstioation, 
and the evidence has satisfied me that it 
was commercially impracticable that they 
should do otherwise. 

The effect of this state of things on 
the contracting parties and bow they dealt 
with it can be seen from the correspondence 
to which 1 now tarn. The shortage was 
beginning to be felt towards the end of 
Janaary and the plaintiffs’ Vakil, Mr. 
Narayanasawmi Aiyar, addressed a letter on 
the 2'^nd of Janaary to the Ist defend* 
ant in the following terms: 

*'With reference to the letter dated 18ch 
Janaary 1917 addressed by Messrs. Holst and 
Nathan to my clients Messrs. Mahomed Ibra- 
him and Mahomed Jaffir & Go., carrying on 
basineas at No. 55 Kandappa Gbetty Street, 
Georgetown, Madras, I have been iostracted 
to state that tboagb my clients have been 
going to Elephant Gate and making enquiries 
there and also of you for the last three days, 
they are informed that no boats oonlainiog 
the consignment referred to in the said letter 
have yet arrived at Elephant Gate Basin. 

"My clients further iostrnot me to state 
that by agreement dated 30th November 1916 
you have agreed that on obtaining permisfion 
from Inspector for removal of salt and for 
exporting the same to Calcutta you would 
despatch the salt to my clients, that you on 
or aboat 20th December 1916 obtained per- 
mission from Inspector (or such removal and 
export and that yon have not yet sent the 
salt stipulated for in the said agreement to 
my clients. 

^ "My clients further state with each con- 
slgnment of goods stipulated for you must 
send a certificate that it contains Oovelong salt. 

My clients again instcuot me to call 


upon you to deliver tn them the balance 
of 4,660 bags of Oovelong salt with the 
certificate referred to above and also send 
them the permission from Inspector mentioned 
above, and to give you notice that if you 
fail to comply with the said request on or be* 
fore the Slst of this month, they will cancel 
the agreement entered into by them with you 
on 30th November 1916 and sue yon for 
the damages incurred ly them for breach 
of the said agreement.” 

That was answered by a letter from the 1st 
defendant on the 24thof January, of which the 
material passage is as fo’lows: " We have come 
to understand that owing to there being no 

water in the Buckingham canal tt e passage 
of boats has become very difiSoult and we 
are not in the least responsible for the 
delay in transport of these bags, as we 
have no control over this contingency. We 
have to make yoa distinctly onderstand 
that «e have not mads any oontraot to 
supply the goods within any stipulated time.” 

It is quite true that there was no ftipnluted 
time for the performance of the oontraot, 
bat it is not disputed that whatever the 
defendant was under an obligation to do 
under the terms of bis oontraot, and that 
is a matter which I will discuss hereafter, 
he had to do it within a reasonable time. 
On the 30th of January another letter was 
sent by the plaintiffs’ Vakil, which oom* 
plained of the shortage of the supply of 
salt and threatened to oanosl the coatraefe 
if delivery of the oafstanding balance of 
over 4,000 bags was not made within five 
days. That was answered by a letter from 
the defendant, which bears no date but 
was obvioQsly written at the beginning of 
Febraary, explaining that the failure of water 
in the canal was the oause of the shortage 
of supply and offering to give delivery at 
Papanebavidi and to make concession ia the 
question of the cost of conveyance by land 
from Papanohavidi to Elephant Gate. 
On the 20th of Febraary a letter was 
written on behalf cf the plaintiffs, which 
in effect was a repadiation of the contract. 
It is not disputed that at that time no 
more than the first consignment of 740 
bags deepatobed early in January had 
reached the plaintiffs and it is equally clear 
that upwards of 4,000 bags had been load* 
ed by the defendant at Oovelong. The 
question 1 have to decide is whether that 
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npadiation was jusHfied or not. That again 
tnrna npon the qaestion, whether the delay 
in transit under the terms of the oontraot 
and the ooarse of dealing between the parties 
falls upon the plaintiffs or the defendant. 

A point was taken for the defendant, 
wbiob I suggested myself in the oonrae 
of the argument and wbioh I think being 
entirely a point of law on the oonstruotion 
of the oontraot was open to the defendant, 
ei*, that he dieeharged his obligation when 
he shipped the goods on board the boats at 
Oovelong, Clause 3 of the oontraot provides 
that the bags are to he despatohed by 
boats from Govelong to Elephant Gate Basin, 
and it is urged that, when they weie put 
on boats at Covelong, the obligation of the 
defendant in that respect was disoharcred, 
in ether words, that this was in effect 
an f.o.b, oontraot. Fragano v. Long (l). 
'f^fgellet y. Seaell (2) and Wiltshire Iron Oom* 
panp, In re, Pearson, Ex parte (3) were 
oited as illustrating this position. But in 
the Eoglish shipping oases one nsually baa 
a bill of lading or a poUoy of inaaranoeor 
both, the onstody of wbioh at any given 
momen|i of the transaction is a guide to 
help one in determining at what point of 
time the property passed, and in this oaae, 
of eourse, there is nothing of the sort. The 
, plaintiffs relied npon the latter clauses of 
the oontraot, Nos. 7, 5 and 6, as showing 
.that the property in the goods was not 
:intended to pass until they were delivered 
bn paymient at Elephant Gate Basin. The 
^^feudant oontends that these terms relate 
^merely to payment and while ooooediog 
that the effect of the oontraot may be to 
disentitle him from suing for the price of 
the gooda until they arrived at Elephant Gate 
' Biisip, argnee that he is nevertheless not 
hable for damages for ^elay during transit. 
If that were the position in law, it would 
Approximate to that in the welhknown case 
' bf OaleulM and Burmah Steam navigation 
Oampiny' Limited v. De Mattos (4). In that 
baaa ^ ICattos agreed to ahip ocal from 
London to Rangoon there to be delivered to 
tha 'hnyerif. ^ Half the priee was to bs 
paid on ahipment against delivery of in* 
voiaa^ and bills of lading and a policy for 
hatt the invoiso ampnnt. Some of tha 
i^bdb wars Ibat .daring the voyage and it 

. (4Utm.8S 14 f. qi B. (a. a.) 828} 11 W« B. 1024; 
tnn. S. 762. 

0 


was hell that the propsrfcy passed to the 
buyers on shipment although, bv the apaoial 
terms of. the oontraot, the vendor was not 
entitled to recover the nrice until the goods 
arrived at Rangoon. That state of tbinxa 
is admirably expresael in a passage 
of the judgment of Blaokharn, J., at page 
328, which runs as follows: — “Bat the 
parties may intend an intermediate state of 
thinga; they may intend that the vendor 
shall deliver the goods to the oarrier, and 
that, when he has done so, he shall have 
fuIBIled bis nndertaking, so that he shall not 
be liable in damages for a breach of contract 
if the goods do not reach their destination; 
and yet they may intend that the whole 
or part of the price shall not he payable 
unless the goods do arrive. They may 
bargain that the property shall vest in 
the parobaeer, as owner, as soon as the 
goods are shiooed, that thev shall then bs 
both sold and delivered, and yet that the 
price (in whole or in part) shall be payable 
only on the contingency of the goods arriving; 
jnet as they might, if they pleased, oon- 
traot, that the price should not be payable 
unless a particular tree falls; but without 
any oontraot on the vendor's part in the 
one case to prooore the goods to arrive, 
or in the other to cause the tree to fall. 
Where the oontraot is of this kind, 
the position of the vendor and purchaser, 
in case the goods do not arriva, is analogous 
to that of freighter and shipowner, io the 
ordinary oontrsot of carriage on board a 
ship, iu case the goods are prevented from 
arriving by one of the excepted perils. 
The shipowner is not bound to carry and 
deliver at all events ; but, though be is 
excused if prevented by the excepted 
perils, yet no freight is earned or payable 
unless the goods are delivered." C^^taip 
facts relating to the course of business 
were proved in this ease which, to my mind, 
preclode me from holding that the property 
passed to the buyer on shipment. The 
effect of that evidenoc is shortly this, 
when the salt was despatohed on its 
journey, a watchman was sent with it who 
was responsible for its oustody and who 
was employed and paid by the vendors. 
The despatoh of the salt and its expected 
arrival at Afadras was notified by tbe 
vendors from Povelong notto the purobaser 
bat to their own agents in Madras ; and 
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when it did arrive, the vendors in Madras 
either sent a delivery order to the pnrobaaer 
or sent one of their men to meet the 
boats with the pnrobaser’e representative 
and indicate that delivery was to be made 
to the pnrohaser. These facts appear to 
me to establish that the vendors effeotaally 
reserved to themselves the ius disponendt 
and that thongh the placing of the salt 
in bags marked with the purchaser’s initials 
at Oovelong was undoubtedly an appropriation 
of the goods, it was a conditional appropri- 
ation only. [See Afiro6»7a v. Imperial Ottoman 
Ba-nk {f>), <?a6arrotr v. Kreeft (6) and MoaAes 
v. Nicoleon (7).] I am, therefore, of opinion 
.that by this contract the property in the 
goods did not pass on shipment, but that 
the vendor kept them as his property 
until they should be paid for and delivered 
and that the appropriation at Oovelong 
was conditional only. 


It was next argued for the defendan* 
that this case fell within the principle of 
what are called the Coronation cases, 
Krell y. Henry (8) and the rest, and that 
assuming the vendor to have taken the 
responeibility of carriage and delivery upon 
himself, be was excused by the impossibility 
of performance. I understand the Ooronation 
oases and the older oases which they followed 
to eetahlUh this proposition, that where the 
contract between the parties is made wholly 
with reference to a state of things which 
was supposed to exist and on the supposi. 
tion that that state of things does eiiat 
the contractual obligation is dissolved if’ 
in fact, the circumstances on which the 
whole contract is based do not exist A 
contract to sing or play in a particular 

to the parties 

the hall has b|een burned down A nnn’ 
tr«.t with , hirer of eeats "o' ,taw “a 
pnhlto MremoDy, ie diaaoived if that ouhlio 
oeramoDy .a oanoelled and cannot tX 
plaoa. I do not think that the prinoiples 
onunoiated m these eases have any appC! 

36ef 21 flp. ^ che' 

326!* 10 B^7ui Ifiv! 


tion here. It seems to me impossible to 
say that these parties based their contract 
on the supposition that clear facilities of 
transport existed between Oovelong and 
Madras in such a sense that their contract 
could be said to be deprived of its fnnda* 
mental assumption and to become meaning* 
less and insigniScant if those facilities did 
not exist. 

The last point taken by the defendant 
is to my mind conclusive. Accepting the 
position that he reserved the property in 
the goods to himself and that it did not 
pass on shipment, and admitting there was 
DO such impossibility as would excuse him 
on the principle enunoiated in the Corona'- 
tion oases, be contends that he has sub* 
stai tially complied with th^ obligations 
oast opoD him by the contract. His obligtf- 
(ion on this fooling no doubt was to 
deliver the goods at Madras, but the mode 
of transit contemplated by the parties was 
that be should ship the goods at Oovelong 
on the boats ordinarily available for eon- 
veying salt from Oovelong to Madras by 
the Buckingham canal. That being the 
method of transit contemplated by the 
parties, the defendant contends that he is 
not in default and that he has shewn his 
ability to deliver the goods “within reason- 
able time.” The plaintiffs’ repudiation was 
on the 20th of February. Had they not 
repudiated on that date, it is reasonably 
clear and I so Hnd as a fact that they 
would have bad delivery of the balanoB 
of the contract quantity at the end of 
March and the beginning of April. The 
question is whether that is delivery "within 
a reasonable time.” On this point I shall 
refer to the well-known oases relating to a 
charter a liability for demurrage or 
damages for detention when he is under 
an obligation to discharge the ship accord- 
ing to the custom .of the port with 
due despatch. [See Fostletkteaite v, 
^eeland (9), Hick v. Baymond (10), 
Carlton Steamship Company v. Castle Hail 
Backets Company (II) and HuUhen v. 


[ (9) (1880)5 A. 0. 699; 49 L. J. Ex. 630; 42L. T. 
846; 28 W. E. 888; 7 Asp. M. C. 802. 

62 L. J. Q. B. 98; 1 B. 126; 
176? 41 W. E. 384; 7 Asp. M.O. 288. 

L. J.Q. B.795;7 8L.T, 

961; 47 W. E. 66; 14 T. L. S. 469; 8 Asp. M. 0. 408, 



iNDIAi^ CASES. 


tol. hill) 

SONlTiBiLA DEBI V, DH4Ri 8UNDAR1 DEBl. 

Stewart ^ Oo. (12)]. These oases appear to me 
to lay down the prinoiple that the question 
of what is a reasonable time for the per- 
formance of the contraot is one to be 
decided not by general abstract oonsidera- 
tions bnt by the partionlar oironmstanoe 
of eaob case. The prinoiple appears to me 
to be most olearly expressed in the words of 
Lord Watson in Etch v. Eaymond (10)i where 
his Lordship nses these words : When the 
laagoage of a oontraot does not expressly, 
or by neoessary implioatioo, 6x any time 
for the performanoe of a oontraotnal obliga- 
tion. the law implies that it shall be 
performed within a reasonable time. The 
rale is of general applioation, and is not 
sonBned to oontraots for the carriage of 
goods by sea. In the oase of other aon- 
traots the condition of reasonable time has 
been frequently interpreted; and has in- 
variably been held to mean that the party 
upon whom it is incambent dnly falfils bis 
obligation, notwithstanding protracted delay. 
BO long as sooh delay is attribotable to 
caases beyond his oontrol. and be has neither 
acted negligently nor anreasonably. ” The 
nnsacoessfal contention in each of these 
cages was that yoa conld ascertain what 
was a reasonable time in normal oircnm- 
stances for discharge of the ship and 
translate the indefinite words of the contract 
into terms of days and hoars. The Honse 
of Lords thronghoat refused to accept this 
contention and laid it down that in every 
ease you must have regard to the partionlar 
oiroamstanoes and conditions existing at the 
moment. Following that prinoiple I think 
I mast bold that I must have regard to 
the failnre of water in the Buckingham 
oanal at the material times, to the number 
of boats actually available and to the fact 
that no one attempted to carry salt 
oargoes beyond Fappanohavidi in February 
and March as indicating that the delay in 
tramit too* attributable to cauue beyond the 
control of the vendors and that they had acted 
neither negligently nor unreasonably. 

I mnsl accordingly find that the defend- 
ant has discharged his obligations under 
tlM sontraet and is not liable in damages 
(or delay in delivery to the plaintifils. On 

(II) tlflOe) A. 0. 889| 72 L. 3. K. B. 9l7i 88 L. T. 
Toil 8 0^ Om. B87i 0 Asp. M. 0. 408} 19T.L.B. 


the other hand, be cannot, in my opinion, 
retain the advance of Rs. 1,000 aod the 
money paid for the gunny bags, except in so 
far as he can sat off against them the 
price of the 740 gunny bags actually 
delivered. In the result there will be 
judgment for the plaintiffs for Rs. 2,491 
with Vakil’s fee aod institution fees on 
that amount as costs. The whole oasa was 
fought on the question of damages, as to 
which the defendant has succeeded. I 
decline, therefore, to give plaintiffs the 
hearing fees. On the other hand the 
defendant did not bring into Court the money 
due on the deposit and the bags ; and I 
must, therefore, decline to give him costs, 
thou-?h on the issue really fought he has 
succeeded. Interest at 6 per cent, on this 
amount. 

The plaintiff must pay the costs of the 
2Qd defendant : bat may add them to the 
costs be recovers from the let defendant. 
[See Bullock v. London Qemral Omnibus 
Oompany (13)]. 

u. c. P. 

Order accordingly. 

(13) (1907) 1 K. B. 264; 76 L. J. K. B. 127; 95 L. T. 
905; 23 T. h. B. 62. 


PRIVY COUNCIL. 

Appeals rauu the OALCcnrA Hiae OeuBT. 

May 30. 1919. 

Present : — Viscount Haldane. Lord 
Buokmaster and Lord Dunedin. 

8UNITABALA DBBI— Appillaut 

versus 

DHARA SUNDABl DBBI OHOW- 

DHURANI AUD amothib^Bispokdihts. 

Mortgage to eeveral tenants^in^common^Mortgagees, 
rights o/— Fardanaabia lady, tranaaetion with — Test 
to be applied in determining validity of traneaction. 

Where a mortgage ia made by one mortgagor to 
two tenanta-ia-oommon, the right of either mort- 
gagee who deiirea to realise the mortgaged property 
aod obtain payment of hia debt failing the consent 
of the co-mortgagee, iatoadd the oo-mortgagee as 
defendant, and aak for the proper mortgage decree, 
which in tnoh oase ahenld provide for all necessary 
aoo p nnt# and payments, except that there can ba 
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VO jtidjjmort for a sum of money entered ae between 
the mortgopec defendant and the mortgagor, [p. 134, 

^ To validate transactions with a ‘pardahnanhin lady. 
It is not necessary to prove that she understood 
every detail of the matter. . It is sufficient that she 
should understand its general effect, and that people 
dis]nt6r6st6d and competent to srivo advice should, 
with a fair understanding of the whole matter, 
advise her to enter upon it. fp- 13*, col. 2.] 

Appeal aod oross-appeal from a decree 
. of the Oaloatfa High Coorf, dated Aoguet 
26, 1915, modifying a decree of the Sabordi- 
Date Jndgp, Rangpnr. 

FACTS. — This was a suit on a mortgage 
deed, details of which are given in their 
Lordships’ judgment, executed by appellant 
.in favour of respondents. The appellant 
was the daughter and the respondents the 
widows of one Sarat Chandra Roy 
Chowdhury, and the mortgage was effected 
,in oompromiee of sundry disputes as to the 
testamentary dispositions of the latter. By 
.it appellant mortgaged the estate of the 
deceased in payment of two sums of 
Rs. 80,000 to the reepondenle. 

The suit was brought by the first 
respondent only against appellant, the second 
respondent (Sarojini; and a prior mortgagee. 

Id it the first respondent claimed Rs. 80,000 

and interest and asked for sale of half 
the mortgaged property. 

Appellant defended the suit on the grounds 

(1) that she bad not aederstood the 
compromise tn carry out which the mortgage 
was effected; (2) that under section 67 of 

the Transfer of Property Act no decree 

could be .passed for sale of part of the 
mortgaged property. 

The Subordinate Judge of Rangpur over- 
ruled tbe^e contentions and decreed the 
suit a? framed, but on appeal tbe Caloutfa 
High Court (Sbarfnddin and Newbould, JJ ) 
while agreeing with the lower' Court that 
tbe^ deed was binding on appellant, held 
that the suit was not properly framed, 
being barred by section 67 (d) of the 
Transfer of Property Aot tmlesa it were 
proved (whieh was not alleged) tbal 
DUDitabala, the mortgagor, gave her consent 
to the mortgagees to sever their interests 
under the mortgage. They allowed the- 
plaintiff to amend her plaint and plaintiff 
thereupon applied for leave to amend by 
Adding the following prayer: 

‘ If in the opinion of the Court the 
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pUiotiff 13 h^ld to ba not entitled to a 
dforee on the foohni? of morfffags for the 
principal sum of R^. 8J,000, then a usual 
mortgage deores may ba pas-ed in fivour 
of the plaintiei and tha defendant No. 3 
for the amount found due up to the 
period of grace to be fixed by -the Court 
on the basis of the entire mortgage money 
that is. Rs. 1,60,000.” 

On the same date Sarojini Debi, defend- 
ant No. c-* , filed a petition in the High 
Court praying that a decree for sale for 
the whole amount of Rs. 1.60.000 bs made 
in favour of her assignee and the plaiotiff. 
T e said High Court beard the applioat-ions 
together and delivered the following judg. 
ment on the 26tb August 1915: — 

After hearing both sides we order tha^ 
the plaint be amended in the lower Oour* 
in the following terms:— 'If in the opinion 
of the Court the plaintiff is held to be 
not entitled to a decree on ihe footing of 
a mortgage for the principal sum of 
Rs. 80,000, then a usual mortgage decree may 
be passed in favour of the plaintiff and 
the defendant No. 3 for the amonnt found 
due up to the period of graoat to be fixed 
by the Court upon the baais of the entire 
mortgage money, that is, Rs. J.bO.OOO.’ 

"The parties agree and it is directed 
that no party should be allowed in the 
ower Court to re open any question 
that has already been tried by the judgment 
of this Court, dated the 11th June 1915.” 

In the result the High Court made a 
decree remanding the suit to the «aid 

Subordinate Judge for trial according to 
law. 

Sonitabala appealed to the Privy Council 

on the grounds (1) that the deed was not 

binding on her; (2) that the High Court 

were wrong in allowing an amendment of 

the plain!; while first respondent cross* 

appealed on the grounds (i) that the suit 

was maintainable as framed; (2) that having 

regard to Sarojini's application , the High 

Court should have made the proper decree 

for sale itself instead . of remanding the 
suit. 


Sir IT. Oarth aud Mr. DeGruyiher, 
K.U.Jor the Defendant Appellant, submiMed 
that the firsfc thing to oonaider id jadgiog 
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ft oompromiee was ' the litigants’ ohaboe 
of smooess. * Here respondents had praotioally 
no ohaode whatever, and the transaotion 
ftmocinted to a gift to them by appellant. 

The legal advisers avoided saying that tHey 
advised her to oompromise and everything 
was left to her husband. It should be 
shown that she understood thoroughly what 
she was doing: of this there was no proof. 
(The Board intimated that they oonsidered 

appellant’s case hopeless.) 

Mr; Dunne, K. 0., for the Respondents, in 
support of the oross-appeal submitted that 
sestion 67 bad nothing to do with the ease. 
The High Court ought to have deaided the 
matter themselves, instead of remanding it. 

[ViscODNT Haldane. —That is a matter of 
disoretioD.] 

The High Court should not have reversed 
the Subordinate Judge as to the 
of judgment. Even if we were entitled 
to eieotttion against the whole property 
it has been held in India that a plaioiitt 
oan abandon a portion of hie seourity. 

(The Board intimated that they oonsidered 
the oross-appeal hopeless. Mr. Dunne, 
thereupon abandoned it.) 

JUDGMENT. 

Lobd Bcosuastbs. — The history of this 
ease is the history of a family dispute 
between the appellant— a pardanaehin lady, 
the da'ughter of one Sarnt Chandra Boy 
Ohowdhury, and the respondents, who are 
his two widows. After the death of Sarut 
Ohowdhury. the respondents applied for a 
grant of Letters of Administrati^ of his 
estate with a Will annexed, the Will being 
dated the 22nd November 190.1, the date 
of hie death. The appellant, ae the daughter 
of the deceasU and devisee under an 
earlidr Will, opposed this application. Ibe 
Distriot Judge refused the grant, holding 
that the alleged Will was not genuine, and 
the respondents appealed to the Hign 
Court. While this appeal was pending, 
the Administrator-General of Bengal as 
aiecutor applied for Probate of 
Will, dated the 2lBt September 1892. By 
the terms of this Will the appellant would 
take the whole property of the testator, 
inbjcet to oertain small provisiona for 
maiotenhube in favour' of the first respond- 
ent^ and of another wife. A caveat was 
entered "‘by *he respondente to thia grant, 
Mf^httrSnif ^UB opened a T>^peot of 


litigation inviting indeed to all who enjoy 
quarrels themselves or profi: by the quarrels 
of others, but of smull servio© to those 
interested either by family or paoaoiary 
eonsideratioDS in the e.state. 

lo th«ie oiroumatanoei a oompromiee of 
the whole proceedings was an obviously 
sensible course to take, for apart altogether 
from strict rights under di.sputed documents, 
the parties in controversy wore assooia^^ed 
by close relationship to the deceased— the 
one as bis daughter and the others as 
his widows. A oompromise was, In fact, 
reached, and it might have been hoped 
the disputes were ended, but it is rash 
to entertain such an expsotation, for it ie 
out of that compromise that these pro- 
ceedings have arisen. 

The effect of the oompromiee was simple. 
The respondents’ appeal against the judg- 
ment' which declared against the alleged 
Will of 22od November 1903, and the 
caveat against the grant of the earlier 
Will were both to be withdrawn, aud the 
Probate of the earlier Will was to be 
granted to the Administrator General. As 
a consideration for this, and as a release 
of all claims against the estate, the 
appellant agreed to pay each of the wido ws 
an absolute sum of Ri, &0,000 with interest 
at 6 per oeot. until payment, and to secure 
these sums by executing in their behalf a 
mortgage of the testator’s estate, the 
value of which was stated to be Rs. 2,95,000. 

Three documents were executed in 
pursuance of this arrangement — the one, 
an agreement of the 16th January 
1907, between the respondents and 
the appellant, being the agreement 
of oompromise; the second, a mortgage of 
the 5th March 1907, mortgaging the real 
and peraonal estate in payment of the 
two sums of Rs. 80,000; and the third, a 
release by the widows of their claims. 

Ou the 25tb March 1909, the first re- 
spondent instituted proceedings under the 
mortgage deed against the appellaut, the 
other respondent and a prior mortgagee 
of the real estate asking for payment of 

the Rs 80,000, aud toterest, and sale of half 

of the mortgaged property. 

This action was defended on two grounds 

the one of substanoa and -the other of 

form. The first that the oompromise 
■ was not binding upon the appellant owing 
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to tbe'diaabilitiea attaohing to a pardanashin 
lady, and the other that the prooecdings 
were wrong in form: sinoe by' seokion 67 
of the Transfer of Property Aot of 1882 
it is impossible to seek for sale of part 
only of mortgaged property. 

The learned Snbordinate Judge decided 
against tbe appellant on both oontentions, 
and granted the relief olaimed. On appeal 
to tbe High Court of Caloutta this decree 
was reversed so far as it depended upon 
the question of form; but oonurmed 
on tbe question of substance, the High 
Court bolding that it was not possible to 
obtain partial relief upon such a mortgage, 
and granting permission to (he plaintiff to 
make tbe necessary amendments in the 
plaint, and sending tbe matter back for 
re*bearing when these amendments bad been 
made. 

In their Lordships’ opinion, the High 
Court were quite right in tbe conclusion 
at which they arrived. It would, of 
course, be poesible^thoogb inconvenient — 
to execute in one document a mortgage of 
one*half of an entire property in favour of 
each of two mortgagees. By this means 
two independent jnortgages would be 
combined in one deed, and in such a case 
independent relief might be granted to 
each mortgagee; but the present mortgage 
does not take that form. It contains no 

nrri ■>' ‘he mortgage 

debt, but consists of a conveyance of the whole 

property to the two mortgagees as tenanfs- 

in-oommon and not as joint tenants, with 

separate provisos for redemption as to 

the real and personal estate in the same 

terms, vte., that upon payment “ by sums 

of equal amounts to each of the two 

R- ftO nm "°^ **'«**• representatives of 

Rs. 80,000 with interest.” and on payment 
of costa and incidental expenses “tL said 

mortgagees their respective heirs or 

^^^^rately at the cost of the 
mortgagor re- convey and re- assign the 

f/f ^ oor^veyance of the real estate 

Ind^nn tecants- in- ccmmoD. 

and no redemption could be effected of 

part of the pwperty by paying to one of 

the mortgagees her separate debt. It h 

not a mortgage to each of a divided half 
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Where a mortgage is made by one 
mortgagor to two tenants in common, the 
right of either mortgigea who desires to 
realise the mortgaged property and obtain 
payment of the debt, if the consent of 
the co-mortgagee cannot be obtained, is to 
add the co-mortgagee as a defendant to 
the suit and to ask for the proper mort- 
gage decree, which would provide for all 
the necessary accounts and payments, 
excepting that there could be no judgment 
for a sum of money entered as between 
the mortgagee defendant and the mortgagor. 
So far, therefore, as this appeal depends 
on maintaining the oorreotness of the form 
of the proceedings, it must fail. The 
proceedings were wrong in form, but were 
capable of being amended so as to con- 
stitute a properly framed suit. It was 
within the oompetenoe of the Court to 
make such au amendment, and indeed it 
was their clear duty to do it if thereby delay 
and expense would be avoided. In their 
Lordships’ opinion, the amendment of the 
plaint as directed by tbe High Court is 
not appropriately worded and they consider 
that the trial Judge should on tbe re- 
hearing of tbe suit make such amendments 
as may be neoassary and proper. 

The remaining ground upon which this 
&PP6al depends is that tbe mortgage was io 
faot eieoated by a Hindo pardanaihin 
a y, and it is, therefore, incumbent upon 
the plaintiff to show that she bad in- 
depandent and disinterested advice. 

It is not necessary— indeed, it is undesir- 

able-~to insist io such oases upon a test 

w ion depends npon a clear tmderstandiDg 

of each detail of a matter which may be 

greatly involved in legal technicalities. It 

IB sufficient that tbe general result of the 

oompromiee should be understood, and that 

people disioterested and competent to give 

advice should, with a fair understanding 

Of the whole matter, advise the lady that 

the deed should be executed. The learned 

babordinate Judge has applied the proper 

and necessary test for tbe purpose of 

examining the evidence. He has found 

that the lady had sufficient intelligeDoe to 

understand the relevant and important 

matters, that she did understand them as 

®y were explained to her, that nothing 

was ooQoealed, and that there was no 

pndue iLfluence or misrepreaeotatioDi 4? 

♦ 
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apparently it was only her husband who 
was blamed in the matter, it is satisfactory 
to find by the judgment of the learned 
Subordinate Judge' that in his opinion he 
did his beat to serve his wife. The High 
Court of Bengal confirmed this judgment, 
and, after examining the evidenoe, stated 
that the deed was exeauted with the full 
knowledge of the nature and effect of the 
transaotioD, and that the lady .had independent 
and disinterested advice in the matter. 

It is not in accordance with the practice 
of this Board to interfere with two con- 
current findingsof fact so clearly and definitely 
expressed and they, therefore, think that the 
second ground of appeal fails equally with the 
first, and that this appeal should be dis- 
missed with costs. 

The cross-appeal, as to whether the 
suit as originally framed was maintainable, 
raises no independent question and was not 
opened. It should also be dismissed^ but 
without costs. The costs of obtaining 
special leave to oross- appeal will, of course, 
be borne by the cross-appellant, and these 
will be set off against the costs of the 
main' appeal. 

Their Lordships will humbly advise His 
Majesty accordingly. 

Appeals ditviisied, 

Solicitors for Appellant,— Messrs. T. L, 
Wilson Sf Oo. 

Solicitors for Respondents.— Messrs. Barrow^ 
Bogers and Nevill. 


s 

BOMBAY HIGH COURT. 

Civil ExTBAORDigikT Application No. 74 

0? 1918. 

February 12, 1919. 

Pf«enf:-Sir Basil Scott, Kt., Chief Justice, 
and Mr. Justice Hayward. 

EAOJI BABURAO— Applicant 

versus 

BAN3ILAL NARAYAN MABWARI— 

Oppokint. 

' 0»v»l Pf 0 «dur« Code (Act V of \90»), 8.llb,0. 
Xn, r. 89— Ltmitelion Act (IX of 1908j, 8eh. I, Art. 

lee— Bwculion 0/ decreeSale—Depont of decretal 
amount, whether application to set- aside sale-AppU- 
cation to set aside sale made more than three years 
a^r confiimation of eaU^ dismissal of—Bevtsvyn, 
rnahttsinelility of.- ' ^ ' ' 


Whoi-o property is sold in execution of a deoreo, 
tlio mere deposit by the judgment-dobtor of the 
amount of the deoreo within thirty days of the 
sale cannot bo regarded as an application under 
Order XXI, rule 89, of the Civil Procodure Code to 
set aside the sale. [p. 136, col. 1.] 

Where an applioation by a judgment. debtor lo sot 
aside a sale of his property in oxooution of the 
decree against him made more than three years 
after the confirmation of the sale was dismissed as 
time-barred; 

Held, that there was no ground for the exercise 
of the powers vested in the High Court under section 
115 of the Civil Procedure Code, [p, 136, col. J.] 

The policy of the Legislature in providing short 
periods within which applications should be made 
to set aside sales, is that titles arising from judicial 
sales should be settled as soon as possible, [p. 136, 
col 1.] 

Extraordinary applioation against the deci- 
sion of the District Judge, Nasik, in Miscel- 
laneous Appeal No. 2 of 1917, confirming the 
order passed by the Subordinate Judge at 
PimpalgaoD, in Mieoellaoeous Applioation 
No, 2 of 1917. 

Mr. B. A. Jakagirdar, for the Applicant. 

Mr. P. B. Shingne, for Opponent No. 1. 

Messrs. M. R. Bodas and K. M. Bodas, 
for Opponent No. 2. 

JUDGMENT. — Less than thirty days 
before the 3rd of September 1915 the 
property of the applicant was sold in 
execution of a decree against him, and on 
the 3rd September, the applicant deposited 
in Court the amount of the decree together 
with interest on the purohase-money for 
the property sold. He obtained from the 
Nazir of the Court who received the money 
a receipt, which recorded that it was paid 
on account of the Darkbast and on account 
of interest. But no application was made 
at that time to set aside the sale. Presum- 
ably the intention was to do what was 
required under Order XXI, rule 89. No 
application having been made to set aside 
the sale, the sale was confirmed in January 
1916, and thereafter the Court gave notioe 
to the applicant as depositor to take away 
bis money. He then applied that his deposit 
should be considered as an application to set 
aside the sale. That application was refused, 
and the applicant did not appeal, although 
he was represented by a Pleader. Then 
later he repeated bis previous application 
which was rejected by the Subordinate 
Judge, and after that an appeal was 
preferred to the District Court, which was 
asked to deal with the matter under 
portion. 151 of tbs Code, for makinir inch 
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order es might be necespary to prevent 
abnee of the prooeea of the Coart r-r for 
th© ends cf jastiee The learned District 
Judge having rejected the appeal, the 
applicant now comes here under section 115 
of the Code for the interference of the 
High Coort. It is diffioolt to see how 
this application will lie under section 115. 
There is no defect whatever in jarisdiotion, 
no irregalarity in the exercise of jurisdiction. 
All the irregnlarities are on the side of 
the applicant. The Code, with the Limita- 
tion Act, provides a short period within which 
applications specifying their object should 
be made to set aside sales, and the shortness 
of time allowed may be taken as indicative 
ot^ the policy of the Lagislature that titles 
arising from judicial sales shonld be settled 
as soon as possible. Now we have an 
application before ns, three years after the 
oon6rmation of a jndioial eale, to set it 
aside, the reason being that the apnl oant 
who ought to have applied to the C mrt 
did not apply to the Court when he 
deposited his money. We shoold be violat- 
ing the principle under which the rules 
are framed for obtaining Bnslity at an 
early date in such matters if we were to 
accede to the present application, even if we 
assume that it could be brought within 
the (erme of eectioD 115. The applieent’e 
only remedy 18 to take back bis money. The 

concession which is allowed to judgment- 

debtors 18 only allowed under certain con- 

ditioDB. Those conditions do not exist in 

the present case. We must, therefore. 

discharge the Rale with costs. One set of 
costs. 

liule discharged. 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 

SECOND Civil Appisal No. 203 o? 1918 
_ ^ay lyl9. 

Mr. Daniels, A. J. C., and 
Mr, Lyle, A. J G 

NlAMATOLLiH 

— Appalunt 

j~. t versus 

QAJRAJ SINGH AND AHr,THEB_Pl,„,T,„5 

,, , . — H^J'PONDVNTS. 


Where a defendant alleges minority in order ta 
escape liability under a mortgage the t- 

upon him to prove that ho tvrs a minor at S^t/™ 

the transaction was entered into, fp IS?, coVn* 

JndaTw of the Dietriot 

jQdge, Hardoi. dated the 2nd April 1918 

revering that of the Subordinate Judge* 

September 191?. ® * 

. j-AOlb appear from the following 

siWr-— >'=arDed Judicial Oommis* 

Or*de?xi7'’''i‘ ior Mission under 
Pro ’ *beCode of Civil 

rocednre and I have directed that notice 

Th ^ advisable that the case 

hould be dealt with by a Bench in view 
of «n spr8reiitoorfl;otof opinion regarding 
point of law which is of eome importance. 

Ihe fuit was a suit on a mortgage 

thaVh^ appellant here was 

that be was a minor at the time of Ihe 

00 "” '>'>“»• 

eoold be er, forced. The lower Appellate 

of tl ie ■'coorf of > Bench 

hee^B ri' ^okot Case No. 

‘bat the harden of proving 
minorify Jay ppon the defendant who 
asserted it On the other band, there is a 

3 JJuhammad ffusmn v. Lalji Sinoh (\) a 
jadgment to which 1 cveelf^.e f p.r,’; 

1 th.nk I am entitled to say that it ie 

t”aT ca«°^'^“' judgment in 

correct. However, I do not 

fubLuT ariything more on the 

eLe of nn"- differ, 

referred jndgments just 

shcnld b desirable that this point 

ebculd be considered by a Bench. 

to add^*'" ^^8 also asked leave 

UitioD J ° I’®", .«*'°°“da of appeal to hie 
peiition. I allow him to do so.” 

Mr"' A Appellant, 

the R-enondente" “ 

JUDGMENT.-Thie was a sail for 
poeeees.op on the basis of a mortgage of 

the on!v The substantial defenoeand 

defendant appellant Mian Jan Khan waa a 

the mortgagl Th : 
appeal to f '°R ^®““’«8ioner referred the 

Gi 25 Ind. Cae. 6«^”o'; 8^“'* , 
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being a aocfl’ot of authority in thia Coort 
on the qneetion wbotber the borden of 
proving minority in snob a ease ae this lay 
on the plaintiff op the defendant. It has now 
been settled by their Lordships of the Privy 
Goanoil in Jagannath Prashad Singh v. 
Abdullah (2) that the burden of proof lies 
on the defendant who alleges minority, and 
the learned Gonnsel for the appellant admits 
that he oaonot go behind this deoision. 
The defendant baa signally failed to dis- 
oharge the harden of proof that lay on him, 
and we are anable to bold that there is 
any ground for going behind the Snding 
of fast of the lower Court on this point. 
The appeal, therefore, fails and it is aooord* 
ingly dismissed with ooets. 

Two additional pleas were inserted in the 
petition of appeal at the time when it 
was referred to the Benob, but they have not 
been pressed before os. 

Appeal dismiesed, 

(2) 46 Ind. Cas. 770; 46 0. 909; 16 A. L J. 676; 6 P. 
L. W. 88; (191ft) M. W. N. 4C6; 22 C. W. N. 891; 8 L. 
w. 168; 24 M. L. T. 62; 28 C. L. J. 192; 35 M. L. J. 
46j 46 I. A. 97; 20 Bom L. 3. 861 (P. C.). 


LAHORE HIGH COURT. 

SicoNp Civil Afpbal No. 574 of 1919. 

, May 27, 19.9. 

Freient: — Mr. Justioe Bevan-Petman. 

BHAN SINGH — Difckdamt — Appellant 

urtui 

60KAL CHAND — Plaintiff— Resfo^ident. 

Limitation Act (IX o/]£08), $, 6 •^Appeal, second — 
lime spent in oltaining copy of Ist Courtis judgmentf 
whether can' he' allowed^ Civil Procedure Code (Act 
V of ir08», 0. XLIf r, ) — Failure to file copy of decree 

Appeal^ whetker valid^CrosS'^appeals- Mntiey in 
BeB judicata — Evidence Act {I of 1872% s, 
W, proy, (2) — Entry in bahi^.Et;uiBnce of oral agree* 
to pay int^est^ whether admissible. 

t 

Plaiatiff. Bued defendant for the recoyerj of 
Bi* 825 pri^jial and Be. 41?«8*C intereet on a 6a At 
sotry, alleging that the defendant owed him Re. 726 
on a prerlotur 6a/i« account, that' that hoAt had been 
1^ tnd Chat Ba. 100 had been advanced at the time 
of (M defendants signing the entry sned on. The 
Bs. 726 were made npof three items, eix , Be. 160, 
"^ ^10 and Be. 226. The 1st Court, bolding that 
^ toe iteai Bs. {69 and 860 tiad doc boon 


gave plaiiuiff a decree for Re, 326 witli interest at 
2 per cent per annum making a total of Rs. 44 «.«.o. 
Both parties appealed. The iJistrict .’lulgc wrote & 
judgment covering both appeals and dismissed the 
defendant’s appeal and accepted that of the plaintiff 
allowing him Us. R25 principal and Es 264 interest* 
Separate decrees were given in the two appeals The 
defendant preferred a second appeal to the High 
Court and attached copies of the judgment of the 
1st Court, the two judgments in appeal and the decree 
in the plaintiff’s appeal but no copy of the decree 
in his own appeal: 

Held, (1) that the appellant was entitled to an 
extension of the period of limitation to the extent 
of the time occupied in obtaining a copy of the Jst 
Court’s judgment; [p. 13?, col, l.J 

(2) that inasmuch as no copy of the lower 
Appellate Court, decree in the defendant’ sappeal to 
that Court had been filed, there was no valid appeal 
in the High Court from that decree; [p. 138 coL 2 1 

Jogal Kishorc v. CAemnjo, 85 P. tt. 19J5, J 5 i p V 
B. • 90.5, distinguished. 

(3 that on the general principles of the doctrine of 
rat judicata the present appeal was barred in 
respect of Rs. 448-K.O, inasmuch as the sum was 
directly in issue in the defendant’s appeal to the 
lower Appellate Court; [p. 139, col. 1.] 

(4) that the findings as to the items of 
Rs. 150 and 3.50 were conclusive and a mere alleged 
error in weighing evidence was not a sufficient 
ground for second appeal, [p. 139, col. 1,] 

Evidence relating to an oral agreement entered in 
a 6aAt to pay interest is admissible under the 2nd 
proviso to section 92 of the Evidence Act, and the 
existence of such an agreement is a question of fact 
which cannot be considered in second aDneal 
[p. 140, col. 1.] 

Kishore Chand v. Gurditta Hal, 10 Ind. Cas 315i 
62 P. B. mil; 163 P. L. K. 1911, 162 P. W. R 'l9ll 
disting^sbed. ’ 

Second appeal from the decree of tbe 
District Judge, Amritsar, dated the 4tb 
December 1918, varying that of the Subop. 
dinate Judge, 2od Class, Amritsar, dated tbe 
6tb July 1918, decreeing tbe claim in part 
with proportionate costs. 

Sardar Ekarak Singh, for tbe Appellant. 

Lala Praduman Dag, for tbe Respondent. 

JUDGMENT.— The facts necessary to be’ 
mentioned for the purposes of this second 
appeal are that tbe plaintiff-respondent 
instituted a suit against the defendant appel* 
lant for the recovery of Rs. fc25 principal and 
Rs. 412 8 0 interest on a bahi entry exeont*' 
ed by the defendant. The plaintiff's case 
was that tbe defendant owed him Rs, 725 
on a previous bahi account and that bahi bad 
been lost, while He. 100 bad been advanced 
to the defendant at tbe time of signing 
tbe entry of Rs. 825, now sued on. Tba 
Bs. 725 were made op of three items, namelyr 
Bs. 150, Bs S50 and Bs. 225. The 6rst 
Court held that tbs plaintiff bad failed to 
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prove the items o£ Rs. 150 and Rs. 350, and 

gave him a deoree for Rs. 325 with interest 
at 2 per cent, per annum, making a total of 
Bs. 448 8-0. Both parties appealed; the appeal 
of the defendant being No. 345 of 1518 and 
that of plaintiff No. 351 of 1918. The 
lower Appellate Ooart wrote a judgment m 
Appeal No. 345 covering both appeals and 
thereby he dismissed the defendant’s appeal 
No. 345 and accepted the plaintiff’s appeal 
No. 351, allowing the latter Rs. 825 prin- 
cipal and Rs. 264 interest, or a total of 
Rs 1,089. The asnal brief judgment was 
also written in Appeal No. 351, wherein the 
plaintiff’s appeal was accepted for the reasons 
given in Appeal No. 345. Separate decrees 
were gi^en in the two appeals. To bis 
gronnds of second appeal in this Court the 
appellant attached copies of the judgment 
of the first Court, the two judgments in 
appeal and of the decree in Appeal No. 351, 
but no copy of the decree in Appeal No. 345. 

For the plaiptiff respondent various pre- 
liminary objections are raised. The first is 
that the appeal is barred by time. In reply it 
is contended that the appeal is not barred if 
the time occupied in obtaining a copy of the 
first Court's judgment is allowed, and it is 
prayed that this be allowed. Although at 
present the attaching of the copy of the first 
Court’s judgment with the appeal is not a 
rule of Court, it is a practice which is observ* 
ed and insisted upon. The advantages cf 
having a copy of the first Court’s judgment 
attached to the appeal are so obvious that 
it is probable that the matter will be pro- 
vided for in the rules. Under section 5 of 
the Limitation Act I allow an extension of 
the period of limitation ae prayed for. 

The next preliminary objection is that 
there is no legal and valid appeal before this 
Court in respect of the decree passed in 
Appeal No. 345 in the lower Appellate Court, 
because a copy of that decree does not accom- 
pany the grounds of this appeal and that, 
therefore, the decree in that appeal is fiual 
and the items covered by that decree are 
T6g juiicata and cannot be dealt with now. 
Reliance is placed on Order XLI, rule 1, of 
the Code of Civil Procedure and a number 
of authorities including 0. v. 0. 4* B. (I). 
For the appellant it is contended in reply 
that it is not necessary that copies of both 

4 ♦ 

(l) P. R. 1903; 91 P. L. B,. 1003. 


the appeals should accompany the grounds 
of appeal in a consolidated judgment and 
reliance is placed on Jogal Kiskore v. Ohammo 

It is clear that for the reasons, urged by 
the respondent, there is no valid appeal in 
this Court from the decree in Appeal No. 345 
but that, to my mind, does not conclude the 
matter. The decision in Jogal Eishore y. 
Ohammo (2), relied on by the appellant, is 
not on all fours with the present case. In 
that case two suits for pre-emption were in- 
stituted by two rival pre-emptors against the 
same defendant in respect of the same pro- 
perty. Both oases were tried together and 
disposed of, by one judgment. One plaintiff 
was granted a decree giving her the right 
to pre empt within a certain time and the 
other was granted a decree giving him the 
same right on the failure of the first. The 
head-note is apparently wrong in stating that 
the same decree was given and that each 
pre-emptor was impleaded as a defendant in 
the suit of the other, but that is not material 
for the present purpose. The latter plaintiff 
appealed only from the decree in bis own 
suit and the lower Appellate Court held that 
the existence of the other judgment and 
decree which had become final were a bar 
to the appeal and dismissed it, It was held 
by a Full Bench of the Chief Court of the 
Punjab, whilst adnsitting that the question 
was one of dififioulty, that it was not necessary 
to appeal from both the decrees. But that 
case is distinguishable. In the present case 
the two appeals in the lower Appellate Court 
were distinct and related to different subject- 
matters. In Appeal No. 345 the defendant’s 
claim was that the plaintiff was not entitled 
to the sum of Rs. 448 8-0 which had been 
allowed him by the first Court, and in Appeal 
No, 351 the plaintiff claimed that he was 
entitled to Rs. 500 and interest which the 
the first Court had disallowed. 

The law of res judicata in relation to two 
eimnltaneous decrees between the same 
parties is a difficult subject and. the High 
Courts in India have not held the same 
views, and I may add that beyond- merely 
referring me to the judgment in Jog^l KUhorg 
V. Ohximmo (2), no attempt has been made to 
argue the point involved and no authority 
has been cited dealing with oiroumstanoes 

U) 86 P. R. 1906; 151 P. b. R. 
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Bimilar to the present. It appears to me on 
the general pricolples of the law of res 
fudicaia that the present appeal io respeot 
of Rs. 448*8.0 is barred. It would be odd* 
venient here to state that the decree in 
Appeal No. 351, a oopy of whioh has been 
attaohed, is not merely for the farther sam 
of Rs. 500 and interest olaimed in that 
appeal, but inolades the eum of Rs. 448-8 0 
whioh is the snbjeot-matter of Appeal No. 
315, and grants a deoree for Rs. 1.089. It 
might be argaed for the appellant that the 
present appeal arises ont of the original 
sait for Rs, 825 and interest and that the 
question in issue between the parties in both 
the first and the lower Appellate Courts was 
whether that money was due or not, and 
that a deoree having nltimately been passed 
against him for Rs. 1,059, he is entitled to 
raise all questions permitted in seoond appeal 
inolnded in, or covered by, that deoree and 
that be is so entitled irrespeotive of the fact 
that there may be another simultaneous 
deoree whioh purported to modify the deoree 
of the first Court and dismissed his appeal 
No. 345. But in my opinion, the proper test is 
not the oootents of a deoree. We have to see 
what was the matter direotly and substantial* 
ly in issue in Appeal No. 315, and the only 
matter there in issue related to the sum of 
Rs. 448-8 0. The decision wasagainst the 
defendant- appellant and as I have already 
held that there is no valid appeal before this 
Court in respect of Appeal No. 345, it follows 
that the decision is final and this appeal in 
respect cf the Rs. 448-8*0 is barred as res 
judtcaia. The matter in issue in Appeal No. 
351 was different, and it can make no differ* 
enoe that both matters were dealt with by 
the same judgment, though, as explained, 
there are two judgments, and the deoree in 
Appeal No. 351 included the Rs. 448 8 0. 

The third preliminary objection is that no 
second appeal lies in respect of the items of 
Rs. 150 and Re. 3t0, that mere alleged 
error in weighing evidence is insofficient 
and that the findings as to these items are 
one of fact. The appellant contends that 
there is no evidence whatever on the record 
in support of the findings, inasmuch as the 
statement of the plaintiff relied on by the 
Oonrt was not made as a witness but as a 
party and no opportunity was given to cross* 
examine him. The record does not bear ont 
fbf ooptentipn. The plaintiff wae examined 


after the issues were fixed, on a day fixed 
for evidence, be was given the number 1 and 
the real witness was numbered 2. Ha was 
not cross.examined but that is immaterial. 
I hold no seoond appeal lies in respect of 
these items. 

There remains only the question raised by 
the appellant regarding the liability io pay 
interest. He contends that the baht entry 
of Rs. 825 contains no reference to interest 
and that, under section 92 of the Evidence 
Act, the evidence of witnesses, who allege 
that it was settled at the time that interest 
was to be paid, is inadmissible, that there 
are no preceding transaottons between the 
parties from which an agreement to pay 
interest can be implied, nor is there any 
direct evidence on the point and that the 
plaintiff has admitted that no interest was 
agreed to, or fixed, at the time of borrowing 
the Rs. 150 and Rs. 350. Reliance was 
placed on Bura v, Mailia Shah (3), Baghu 
Mai V. Bandu (4) and Kiikore Ohand v. 
Ourditta Mai (5). It is also urged that 
the oiroumstauoes were peculiar as the defend* 
ant was suspected of being a party to the 
destruction of the previous lahi and that 
the probabilities are that be was induced to 
sign a fresh account on the advance of 
another Rs. 100 and the promise that no 
interest would be charged and that, otherwise, 
there is no explanation of an omission to 
make any entry ae to interest. The reApond* 
eut oontende that Rs. 123 ont of the total 
amount of interest allowed is part of the 
Bs. 448 8 0 and cannot be gone into, and I 
bold that this contention is correct. He also 
contends that the item of Rs. 225 is admit* 
tedly made up of Rs. 220 principal and 
Rs. 25 interest, from which an implied agree- 
ment with regard to the payment of interest 
can be implied. The question of interest 
has been eomewbat perfunotorily dealt with 
by both the lower Courts. The finding of 
the first Court is not very clearly expressed, 
but what it, apparently, found was that the 
plaintiff had proved that, at the time the 
entries relating to the Rs. 825 were made, 
there was an oral agreement between the 
parties that interest was to be paid, but 
that the rate of interest had either not been 

(S, 104 P. a. 1901, 19 P. L. a. 1902. 

(4) 110 P. a. 1008. 

(B) IO Ind. Oaa. 316, 62 P. a. 1911: 162 P W R 
1911}166P. L. B. 1011, *^'"*« 
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agreed npoD, or bad not been proved. The 
lower Appellate Ooorfc in effeofc aocepte this 
finding and aho bolds that the rate of 
interest allowed is reasonable. The conten- 
tion of the appellant that evidence regarding 
the oral agreement is inadmissible under 
section 92 of tbe Evidence Act is unten^le. 
The judgment in Kishore Ohand v. Gur- 
data MaZ (6^relicd on by him in support 
of his ooPtention is inapphoable. ibe 
grounds '-of that decision are that the 
instruments sued -on were shah joff hundu 
drawn with the utmost formality and could 
not be regarded but as documents of a very 
formal nature and that, therefore, tbe 
alleged oral agreement as to interest on 
wbich-tbe Aufidis were eilent, was not saved 
by tbe 2nd proviso to section 92 of tbe 
Evidence Act. The concluding words of that 
proviso, which are very material, are as 

follows: “In considering whether or not this 

proviso applies, the Court shall have regard 
to the degree of formality of the document.” 
Entries in bahis cannot be said to bear any 
formal obaracterandmay be ofvariousdescrip- 
tiocs. I hold, therefore, that tbe evidence 
relating to an oral agreement to pay interest 
is admissible under tbe 2nd proviso to 
section 92 of the Evidence Act and that tbe 
existence of such an agreement is a question 
of fact which cannot be considered in second 

appeal. 

For the above reasons I dismiss tbe appeal 
with costs throughout. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Afpeal No. 95 of 1918. 
May Id, 1919. 

” ' Present : — Mr. Lyle, A. J. C. 

Barogha IBAD ULLAH KHAN— 
Defendant No. 3— Appellant 

versus 

BAM GHIRAN S AH— Plaintiff, 
Mahant QOBIND DAS and another— 

4 

Defendants Nos. 1 a^d 2— 

RBiPONDEMS. 

Landlord and tanant— Lease j grant{6ff-Prior lessee 


[1919. . 

refusittg to, vacate — Subse-iMCnf lessee, remedy of— 
Ejectment of prior lessee, suit for, maintainability of. 

Where a lessee is unablo to obtain possession of 
the premises leased to liiin in consequence of a 
prior lessee being in possession and refusing to 
vacate, Iiis prop“r romeily is to recover from the 
lessor the money advaniec' to liitu with reasonable 
interest through the < ivil -’ourt It is not 'open to 
him to sue the prior lessee in ejectment [p. 14’.?, cul. 2.] 

Appeal from the decree of tbe Subor- 
dinate Judge, Kheri, dated the lO^b August 

1918. 

25tu Apail 1919. 

Mrs, A. P Sen and Syed Zahur Ahmad, 
for tbe Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 
Baba Bisheshwar }iath Srivastava aud Pandit 
Suraj Narain Dikshit, for Respondent No. 1. 

7iti Mat 1919. 

CaSB RB AR30ED. 

Syed Zahur Ahmad, for the Appellant. 

Baba Bisheshwar Nath Srivastava, for the 
Respondent. 

JUDGMENT. — The defendant No 1 gave 
a tar t peshgi lease of the land in suit in 
ibis case to the defendant No. 3 for 
ten years from 1312 — 1321 Fasli under a re- 
gistered document, dated 30th of Augnst 1904. 
On the 26th of January 1914 tbe defendant 
No. 1 gave the defendant No. 3 a further 
tar i psshgi lease of the land for a term of 
three years from 1322 — 24 Fasli. Tbe term 
of tbe second lease in favour of tbe defend- 
ant No. 3 expired on the 5th Jane 1917. 
Ont be 22nd November 1915 tbe defendants 
Nos. 1 and 2 gave tbe plaintiff a ear i peshgi 
lease of the same land for thirteen years from 
1325 — 37 Fasli. According to the terms of 
this lease the defendant No. 3 was to vacate 
ibe land at tbe end of Jetb 1324 Fasli and 
the plaintiff was to take possession of the 
land when vacated by the defendant No. 3. 
Tbe defendant No. 3 failed to vacate tbe 
land on the determination of bis lease and 
tbe plaintiff brought this suit for posseasioD. 
Tbe plaintiff stated in his plaint that when 
the defendant No. 3 heard that a lease had 
been executed in favour of the plaintiff, he 
persuaded tbe defendant No. 1 to execute on 
the 1st of August 1916 another lease in hia 
own favour for seven years from 1325 — 
Fasli and that in tbe lease of the let of Augu^ 
19; 6 in favonr of defendant No. 3 there was 
a false recital to tbe effect that the lease was 
executed in pursuanoeof an agreement enteE- 
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ed into betwfen the defendants Nos. 1 and 3 
on tfae 22Dd of Anenst 1915. 

The defendant' No. 3 among other grounds 
defended the suit on the grounds that the 
Civil Court had no jurisdiotioD, that the 
defendant No. I bad agreed to lease the pro- 
perty in suit to him before the execution of 
the lease in favour of the plaintiff and that 

the plaintiff had notice of this agreement. 

The learned Subordinate Judge has found 
that be had jurisdiction to try the suit. He 
has also found that no agreement was entered 
into betweent the defendant No. 1 and defend- 
ant No. 3 on the 22od of August 1915. He 
has decreed the plaintiff’s suit for possession 
and the defendant No. 3 now appeals. 

Although several pleas have been taken in 
the gronnds of appeal, the learned Counsel for 
the appellant has oonBned himself to a discus- 
sion of the Bnding on two only of the issues 
framed by the learned Subordinate Judge. 
These are issues Nos. 6 and 11. 

Did the defendant No. 1 agree to lease 
the property in suit to the defendant No 3 
before the execution of the lease in favour of 
the plaintiff and did be receive a considera- 
tion for BDoh agreement from the defendant ' 
No.'SP If BO, how does it affect the plaintiff?” 

Has this Court nu jurisdiction to eject the 
defendant No. 3?” In his attempt to prove the 
alleged agreement the defendant No. 3 ha?, 
in addition to oral ' evidence, produced two 
documents Exhibits C I and C2 Exhibit C i is 
a letter, dated 22Dd of August 1915, purport- 
ing to have been written by the defendant 
No. 1 to the defendant No. 3 containing the 
alleged agreement, end Exhibit C2, which is 
also dated 22ad of August 1915, purports to 
be>a receipt for Rs. 200 executed by defend- 
anIlNo. 1 in favour of the defendant No. 3. 
Tfae learned Subordinate Judge has dieouss- 
ud the whole of the evidence, both oral and 
docnmentary, and I may say at once that 
after faearioiT tfaa arguments of both parties I 
have no hesitation in agreeing with the find- 
ing at which he baa arrived. The story 
whiab is told by the defendant No. 3 and his 
witnesses is in the highest degree improb 
able. 'The defendant No. 1 U a resident of 
tbw' Khsii district and it would appear that 
defendnl No: 8 ^ae also for a considerable 
floe Jbaan reciding. in the village of 
Dhanndia/ fn that diatrict, for in both the 
laasipa exeeated in bii favonr by tfae defendant 
Not li'dsM-dOlh AngnatlOOd and 26tb Jana* 
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ary 1914, be la described as a resident of 
Dbanraha. Yet we are asked to believe 
that when nearly two years of the existing 
lease bad still to run, the defendant No. 1 
went^ to a village in the Bolandshahar 
district for the purpose of entering into the 
alleged agreement with the defendant No. 3 
and of obtaining the paltry sum of R?. 200 
from the defendant No. 3. We are also 
asked to believe that the pUiotiff, whoisa 
Mabajan with full knowledge of this agree- 
ment and of the fact that the defendant No. 
3 was actually in pos’easlon of the property 
in suit, was foolish enough tn advance the 
large sum of Rs. 3,0C0 to the defendants Nos. 1 
end 2. He must have known tbatit was most 
unlikely that the defendant No. 3 would will- 
ingly give up possession of the property and 
that be was lending bis money on very 
poor security. It is alleged that tfae 
letter and the receipt for Rs. 200 were 
both written by Ismail Beg, D W No. l, at 
the bouse of Mohammad Usuf Khan, D. 
W. No. 2, in the village of -Bagrasi in the 
Bulandsbabar district. No . explanation 
whatsoever is given why the partiesiwent 
to the house of Mohammad Usof Kban 
for the purpose of having these .doou- 
mente written and executed. Ismail Beg is 
a retired Sub Postmaster who lives in a 
house belonging to the brother of defend- 
ant No. 3 and Pbondan Lai, the only 
other witness who had bean produced in 
an attempt to prove the incident, is a 
person who had no business whatsoever at 
Mohammad Usuf Khan's bouse but who 
apparently is under Mohammad Dsuf Khan’s 
ioffnenoa, aa he says that be goes every 
day there to make hie Salam. In face of 
the inherent improbabilities in the 'story, 

I am certainly • not prepared to accept 

the evidence of these witnesses as sufficient 
to prove the execution of the alleged 
agreement. 

There remains the Question whether tfae 
plaintiff respondent is entitled to get a 
decree for possession of the land in suit 
by ejectment of the defendant-appelUnt. 
The learned Subordinate Judge has beld 
that as the contest is between two rival 
tenants, be bad jurisdiction to eject- the 
defendant appellant. The learned Oonnsel 
for tfae appellant argues that as the appel- 
lant was ID possession of the land in soit 
by virtue of bis lease dated 2atb January 
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1914 and is now in the position of a 
lasses holding over, he is not a trespasser 
and he cannot be ejected by a eait in the 
Civil Court. He argues that proceedings 
for ejectment shoold have been taken 
azainet him as a tenant in the Revenae 
Court and ho ■'olios on the ruling m 
Mohammad Ali v. ha Khan (1). That ruling 
is antboriky for the view that a landlord 
who desires to eject a thekaiar on the 
expiration of bis tenancy must proceed by 
tho iaono of a notioo of ojeotmont nnder 
ooution 55 of tho Oudh Ro-t Act- Tho 
argnment U that if the landlord oonld 
nnf. aieot the defendant-appellant, exiept 
by proceedings under the Oadh Rent Ac^ 
the plaintifE-respondent who gets bis title 
from the landlord cannot, merely by virtue 
of the lease granted to him, assert that 
the defendant.appellant is a trespasser 
and sue for hie ejectment in the Civil 
Court. In reply to this argument the 
learned Connael for the plaintiff- respondent 
urges that he was not entitled to sue 
for eieotmen^ in the Revenue Court, 
that as the appellant by bis own action 
in taking a further lease bae determined 
the lease of the 26th January 1914, be 
oaoDot now plead that be is holding over 
under that lease and as the plaintiff's 
lease is of an earlier date, be (the plaint' 
iff) is entitled to get possession, and he 
further urges that be is in reality a 
mortgagee and as snob is entitled to 
bring his suit in the Civil Court. The 
plaintiff respondent has himself pleaded 

that the lease granted to the defendant* 
appellant on the 1st of August 1916 was 
an invalid lease, and I have already held 
that as a prior lease bad baen granted 
to the plaintiff-respondent, the lease of 
the let of August 1916 is void and in* 
effectual. That being so, it follows that 
the defendant-appellant is not holding 
under the new lease of the Ist of August 
1916, but is iu possessiou by virtue of the 
lease of the 26th of January 1914, and 
until the defendant-appellant voluntarily 
relinQuisbes the property leased or is eject- 
ed by due process of the Revenue Court, 
the plaintiff-respondent is not entitled to 
take poBsesaioD, And even if it be accepted 
that the doonment on which the plaintiff* 


( 1 ) 2 0 . 0 . 386 . 


respondent has based his suit is in reality 
a mortgage and not a lease, that doonment 
is in all essentials similar to the doonnaent 
by virtue of which the defendant appel* 
lant is in possession and in this view of the 
case the plaintiff-respondent onght to 
have brought a snit for redemption of the 
prior mortgage. The suit os brongbt is a 
snit for ejectment of a trespasser, and in 
no view of the case can it be held that 
the defendant appellant is a trespasser. 
Had a snit for redemption been brought, 
the defendant appellant might possibly 
have met the claim on other grounds, 
which in the present enit it was not 
open to him to argne. I may note that 
the plaintiff brought his suit as a lessee aud 
not as a mortgagee and the plea that be 
is in reality a mortgagse has only been 
raised in the last stage of the case. In 
any view of the oise it is clear that the 
plaintiff-respondent is not entitled to a 
decree against the appellant in the prassnt 
snit. 

It remains to oonsider whether the 
plaintiff-respondent is entitled in the present 
• suit to any relief against defendants Nos. 1 
and 2 by whom he was granted the lease 
of the 22ud November 1915. In bis 
plaint, be has asked for an alternative 
relief against these defendants. It was 
their duty to put him in possession of 
the property leased t^eotion 108 A (5) of 
the Transfer of Property Act], and it 
seems to me that the lease granted to 
him did not entitle him to sne for the 
ejectment of the appellant in the Revenne 
Court. That being so and as the defend* 
ants Nos 1 and 2 have failed to give posses* 
sioD to the plaintiff, the latter is, in my 
opinion, entitled to recover the money 
advanced by him with reasonable interest 


thereon from the defendants Nos. 1 and 2. 

Tbe resnlt is, that I allow the appeal 
and set aside the decree of the lower Gourti 
The plaintiff-respondent will be given a 
decree against the defendants Nos. 1 and 2 for 
the sum of Rs. 3.000 with interest thereon 
at 1 per cent, per mensem from the 22n<l 
November 1916 to the date of payment. 
He will also be allowed his costs in both 
Courts against defendants Nos. 1 and 2. Too 
snit against defendant No. 3 appellant wm 
stand dismissed. 

Appwl 
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PBOHATHA HATH t». BKJOT MADHAR. 


CALCUTTA HIGH COURT. 

Appeal fbou Appellate Dscrsb No. 4$7 op 

1917. 

Jnoe 23, 1919. 

Freunh — Jastioe Sir Ernest Fletcher, Kt., 
and Mr. Joetioe Camio?. 

Eaja PROMATHA NATH, RAI 
BAHADUR— Plaintiff — Appellant 

versus 

BEJOT MADHAB alias BEJOY KRISHNA 

MITRA AND OTHEBS — RESPONDENTS. 

Decree, whether binding on party who hoe no 
notice— Compromise signed by PUader not having 
authority, validity of — Civil Procedure Code (Act V 
ofl90SJ, 0. XXI, r. 90 — Execution oj decree — Sale- 
Proclamation, omission in, whether grouJid for setting 
aside sale. 

A party who is privy to a decree is bound by the 
decree, whether he has or has not notice thereof, 
[p. 144, col. 1.] 

A compromise signed by a Pleader on behalf of 
his client which has been acted upon and adopted, 
cannot afterwards bo objected to on the ground 
that the Pleader had no instructions to enter into 
the compromise, [p. 144, col. 2.] 

To render a sale liable to be set aside on the 
. ground of an omission in the sale proclamation, it 
must be shown that the omission was amatorial one. 
It is not for every omission that a sale is liable to 
be set aside [p. 144, col, 2.] 

Appeal against the decree of the Addition* 
al District Jadge, Khnlna, dated the 22Dd 
of December 1916, affirming that of the 
Manaif, Additional Conrt at that place, dated 
the Slst of Angnst 1915. 

FACTS appear from the judgment. 

Baba Duiarka Nath Ohuckerburttv (with him 
Baba Birestoar Bagehi)^ tor the Appellant, sab* 
mitted that the Ooarts below had erred in 
Dot allowing plaintiff a decree for the fall 
amoDDt of rent claimed by him. The 
preytoas decree for reat obtained by the 
plaintiff against the predeoeesor-in iniereet of 
the mreient defendant eettled the rent of the 
jama and that decree was binding upon this 
defendant. The previone decree for rent 
operated as res judicata, and the qaestion 
of the amonnt of rent eonld not be re-agitated 
DOW. The Ooorte below said that the defend- 
ant bad no notice of the solenamah, bat the 
qaestion of notice oonld not ariee at all 
beoanse the previons decree operated as a 
m judie^. The defendant as anotion-par- 
ohaier iqnit have notice of the preyioas 
oompvomise decree. The contention of the 
defendant that the consent decree was not 
opwatiye beeawt the Pleader who bad aeted 


in that case had no aathorlty to sign the 
compromise on behalf of all the oo-sharars 
was baseless, beoanse the compromise bad 
been subseqnently ratiSed by all the co- 
sharers. 

Bibo Surendra Ohandra Se?»(witb him Babua 
Kkitish Ohandra Ser.,Prohhal Ohandra Butt and 
AniUndra Nath Roy Ohowdhury), for the 
Reepondonts, contended that the solenamah 
in the previous rent suit was beyond the 
scope of that snit and so it was inoperative 
without registration, 'and the defendant who 
had no notice of the terms of that compromise 
ooald not be held bound by its terms. The 
soUnamah was not binding, firstly, beoanse 
it had not been registered as raqnired by seo* 
tion 17 of the Ragistraticn Act, and, secondly, 
baoanae it bad not been made with the oonaent 
and antbority of all the oO'Sharers. As a matter 
of fact one of the oo ebarera did not give 
antbority to the Pleader, who signed the 
solenamah, to compromise on bis behalf. 
The defendant was a porohaser at a sale in 
ezeoation of a rent decree, and the sale pro- 
clamation did not give any of the details of 
the terms of the which shoald be 

regarded ae a material omission. Under the 
above oircamstanoes the Coart of Appeal 
below rightly held that tbe defendant was 
not boand by the terms of tbe compromise. 

Baba Bwarka Nath Ohuekerburtty, for the 
Appellant, briefly replied. 

JUDGMENT. 

Flbtcbbs, J.-»Thts is an appeal preferred 
by tbe plaintiff against the decision of tbe 
learned Additional District Jadge of Kbalna, 
dated tbe 22Dd December 1916, affirming 
the decision of the Mansif of the same place. 
The plaintiff brought tbe salt to recover rent. 
Originally tbe plaintiff was entitled to a one- 
fifth share of a certain estate in which the 
predecessor of tbe contesting defendant held 
a tenure, ^^ilst that condition of affairs 
existed, tbe plaintiff brought a suit for his 
share of the rent, estimating tbe area of the 
estate as being aboat 500. bighas. The 
result of that suit was that there was a com- 
promise- and the oompromiae was filed in 
Conrt. Under the terms of that compromise, 
the rent wae settled at 13 annas \^\.gatsd(u 
per higha and the total rent was fixed at 
Es. 68 odd. A decree was drawn up in 
accordance with the terms of the compromisq 
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hi these terms; "tt is ordered that a decree 
be passed for Rs. 3'2*ll-3 against the tenant* 
defendant and that the annaal rental be 
fixed at Rs. 63 12-3 in aooordanoe with the 
iolenamah.'' That seems to havs been, dearly 
within the scope of the suit and that decree 
was an adjudication between the parties — it 
does not matter whether it was made 
by consent or otherwise— that the rent 
at. which the tenant held was the snm of 

Rs. 68 odd. . 

It is not open to any of the parties to that 

decree or persons olaimiog nnder them to 
question that amount. That decree does not 
require registration under section 17 of the 
Indian Registration Act. The rights of the 
plaintiff do not rest in this case on the 
iolenamak which is an unregistered docu- 
ment, but they rest on the adjudication — no 
doubt by consent— in the decree Sxing the 
rent at Rs. 6M2.3. Subsequently, the 
estate was partitioned by the Collector. The 
tenure held by the defendant’s predecessor 
was found to be 1,230 highas and the portion 
of the tenure which fell to the plaintiff’s lot 
was 566 bighas. The plaintiff subsequently 
brought to sale the ioterest of the tenant in 
execution of a rent decree and the defendant 
purchased that interest of the tenant. The 
sale proclamation gave the rent as 
Es. 68*12*3. The plaintiff then brought 
the present soit against the porobsser — 
the preeent defendant— for rent, alleging 
that the rent had been settled by the 
compromise decree. The case made by 
the defendant was that he was not bound by 
the terms of the compromise. Obviously 
be is bound by the terms of the compromise, 
if be bad notice of it and be is bound by the 
decree, whether be bad or bad no notice. 
This matter in the present case rests on (he 
decree because a party who is privy to a 
decree is clearly bound whether he had or 
had not notice. The doctrine of res iudicoti 
clearly does not depend on whether the party 
bad or bad not notice. I think in this case 
the defendant is in fact bound by the con* 
sent decree. Moreover, all the probabilities 
of the case show that he must have known 
all about this, because the sale proclamation 
gives the rent as mentioned in the consent 

f a 

decree and everything suggests that enquiries 
were made by the intending purchaser as to 
bow that. sum oa'me to find Us place in the 
mIu proclamation. 


Two other points were raised. Oae is 
.that the solenamah on which the compromise 
decree was based was signed by a Pleader, 
and it is not proved that one of the oo 
sharers had given authority to the Pleider, 
to compromise on bis behalf. The laArned 
Judge says that this oo sharer never disput- 
ed the document. He might have given his 
reasons more fully. This compromise was 
entered into in 1897, It has baen acted on 
and adopted ever aiooa and whether the 
Pleader had instruction or not actually before 
the compromise was entered into, there can 
not be any doubt that the learned Judge was 
warranted in oomiog to the onnolasion thit 
either the Pleader had instruotion or that 
bis act was subsequently ratlBed by the oo- 
sharer. 

The other point dealt with by the learned 
Judge was that there was an omission in the 
sale proclamation in not giving the details 
of the compromise decree, but it is not shown 
that it was a material omission. Toe pro- 
clamation gives the amount of the reut, and 
it is not for every omission in the pro- 
clamation of sale that the sale is liable to 
be set aside. It is not shown in the present 
case that the omission was a material one 
and it is not shown that the present defendant 
— the purchaser — had not, in fact, notice of 
all the details relating to the proclamation. 

1 think we ought to set aside the judg* 
ment and decree of the learned Judge of 
the lower Appellate Court and in lieu thereof 
decree the plaintiff’s suit in foil with costs 
both here and in the lower Courts. Let the 
case be remitted to the Court of first instance 
for the ascertainment of the actual amount 
doe to the plaintiff. Only the tenant-defend* 
ant is liable to pay the costs. 

Cuming, J. — I agree. 

Oase remitted. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Orimiwal AppBiL No, 64 OP 1915 
May 11,19.5. 

. Preswi:— Sip Heary-Drake Brookmao, Kx, 

, J. C,, and Mr. Prideaux, A, J. C. 
HASNU — Accused — Afpelcant 

versus 

• n emperor — Respondent. 

Confession, evidentiary vjIus of~Courl, whether can 

ac^pt part and reject pzrt ^Corroboration of part 
effect o/. ^ ^ 

Thft ordinary rule ia that a confession is evidence 
for the prisoner as well as against him and must 
be taken altogether. But it is only where no other 
evidence la forthcoming that this can be pressed 
to the extent of requiring that no part can be 
MMpted as true without accepting the whole, [p. 147 , 

of Ckitta- 

, If other evidence incompatible with a part of the 

record, it may be relied on in 
preference to that part. [p. 147, col. 1.] 

; Appeal from the jadgraeDt of the S^s* 
Vmi Nagpar, dated the 23fd April 

Mr. 0. P . Dick (Standing Cooneel), for the 
.CrowD. 

JUDGMENT— The appellant Haanu, 
Moealman, aged "25 years, has been eon. 
Vioted and sentenoed to death for the marder 
of Karnia Dbangar, both the asseeeore oon- 
'sidering hie gailt eetabliehed. 

I Karnia belonged to Monza Anndha an*^ 
on thp: afternoon of Sunday the 20th Deoem' 
ber last grazing his goats in the adjoining 
N'llw; oi Tironja. He was undoobtedly 
(beaten, to death that afternoon, though his 
Jody was not found till the next morning. 
.The Erst information (Exhibit P,.l) ms 
^aid bj the fcofwar of, Aundba (P. W» No. 11) 
Warore, 20 miles distant, on the evening 
?' Deeember. The Oirole Inspao- 

m **‘® Inspeotor 

* L' u ®karfced at ones for the epot, 

wbioh they reached before dawn on the 22ad 
Pooember. That evening they reijeived in- 
formatton from Arkia Good (P. W. No, 6) 
^hioh led to Hasnu being arreited just two 
Ws later at Batnapur, where be was found 
fo bays B<f. |7 odd on his parson. At the 
tame time Arkia was arrested at Tironja: be 
WM «enl next day to Warora fop remand, 


bat no order seems to have been pAsied re* 
R^rJing him till the ^lek Deosmber when 
the Tahsildar, a Magistrate of the 2ad class, 
by warrant addressed to the local Sab-In* 
spector, ordered his detention in custody till 
the 4th January when he was to be produced 
More the Sub Divisional Magistrate, 
Warora. Meanwhile on the 28th December 
Hasnu bad been produced before the last 
mentioned Magistrate at Nimdala. 19 miles 
f^m ^ Warora, where be made a confession 
(Exhibit P.*7). In a note recorded on the 
back of hie memorandum in English of the 
oonfeeeioD, the Sab Divisional Magistrate 
traced the movamente of the Polios with 
Hasnu from arrest to production before him. 
It seams that Hasnu hid been brought tta 
Chanda and Warora and at the latter place 
had been remanded by the Tahsildar bat 
sent on to have hie confession recorded. The 
Tahsildar acted eo far in accordance with 
the standing order in paragraph 1. part 11, of 
Cfiminil Circalar No. I 7, but the Police who 
had takm part in the investigation were 
irapropsrly allowed to form part of the eecorb 
which conducted Hasnu from Warora to 
Nimdala, and we must here express a hope 
that the District Magistrate will take steps 
to prevent recurrence of such an irregularity. 

The Magietrate who recorded Hasnu’s 
confession began the oommitment inquiry on 
the 4bh January and concluded it on the 
10th February. He discharged Arkia for 
reasons which be stated as follows 

None of the deceased’s property was 
found on him and the axe he had in bis hand 
all that day is free of blood. He no, doubt 
was with Hasnu the whole day, bacauee they 
are both servants of Paigbarabar. There is 
« was with Hasnu when the 

.murder was oon|piitted. He says be etayed 
.■behind for. a call of nature and reached the 
scene of murder as soon as he could after 
hearing (be. dying men’s cry aa did Gaaia, 
.This is just possible,” 




It)' 


' Now Hasnu in bis confession of the 28th 
iDacember, which when read again to him 
pn (be 8th February he had admifctei to be 
true, stated that Arkia committed the mup. 
der, while Gama Govari had deposed before 
theOommiltiiig Magistrate that he ran an 
on hearing a cry for help and found Karnia 
dying with both Hasnu end Aj-kia beside 
fcim. In each ciroamstancee the Magistrate 
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vtcnld, io oar opioioc, bave dooe better to 
oommit both the aoaaeed. 

Examined in the Sesaions Coart Haena 
reported the story of the murder and the die* 
posal of the dead man's property whiob he 
told on the *2Sth December and 8th Feb- 
ruary. la his grounds of appeal to this 
Court, however, be denies all knowledge 
of the murder and alleges that the gold 
earrings which he got converted into a ring 
and then sold at Warora on the 23rd and 
24th December, as related by Sbamaher 
Khan, Srihari and Ragbo (P. W. Nos. 1214), 
were handed over to him by Arkia and 
Q-ania (P. Ws. Nos. 6 and 5). He describes 
Arkia and Gania as his servants, but they 
are not really so. Arkia is a field-servant 
employed by Paighambar Khan with whom 
Hasnu bis son- in law lives. Gania is a gla- 
zier who looks after the goats of the patel 
and others. The appellant does not explain 
why Arkia and Gania together made over 
the earrings to him, or why if they did so 
be took the unusual course of first con- 
verting them into a ring and then selling 
the ring. 

Both the assessors as well as the Sessions 
Jodge believed Gania (P. W. No. 5), and it 
is noteworthy that both Hasnu and Arkia 
have all along described him as coming last 
to the scene of the murder, while there is 
no suggestion that Gania bad an axe with 
him, though each of the others admittedly 
carried snob a weapon. This witness, more* 
over, told his story to the Police the day 
after their arrival, i.e., before Hasnu was 
arrested and the murdered man’s earrings 
traced. In the Sessions Court he improved 
on his deposition before the Committing 
Magistrate by stating that he saw a blow 
struck as he ran up ; this addition may be 
untrue, and bis evidence must also be dis* 
oounted on account of bis failure to report 
to the village authorities at once ; nevertheless 
we agree with the Sessions Judge and the 
assessors in accepting his story as in the 
main trustworthy. There seems to be no 
adequate reason for this man to be made 
a party to the murder, especially when so 
little was to be got by it, though Hasnu 
and Arkia were sufficiently connected to 
make a conspiracy between them alone 
intelligible. That Karnia was with Hasnu 
and Arkia on the afternoon of the murder 
is shown by independent .[and untainted 


evidence, namely that of Tania, Eanba and 
Goma (P, Ws. Nos. 2 — 4). 

It is clear then that both Hasnu and 
Arkia, each with an axe in bis hand, were 
besides the murdered man immediately after 
the fatal blows were struck and while he 
was still alive. One of these axes (art. in 
evidence H) is reported by the Imperial 
Serologist to be stained with human blood. 
The report is defective in that it does not 
state where the stains were detected, but 
from the evidence of the mukaddam (P. W. 
No. 17) we gather that one was on the 
blade and two on the handle of H on the 
23rd Dcoember, Ihe appellant has wavered 
as to whether H is the axe he carried on the 
20th December, but looking to all the evi- 
dence inoludiag Arkia’s, we think it must 
have been. The muhaddam shows that 
Arkia gave np the other axe (K) as his first 
ard that H was found later. The Circle 
Inspector (P. W. No. 1'.^) also deposed that 
the axe first given np was claimed by Arkia 
and that the one afterwards discovered was 
stained. The Sessions Judge thought the 
aze H might have been stained after the 
murder and before its recovery by tbs Police, 
or that the stains referred to by ibe Im* 
perial Serologist may not be those noticed 
by the mukaddam and the Circle Inspector: 
be also suggests in bis judgment that the 
stains might have been caused in the mor* 
tuary where Karnia’s corpse was examined 
by the Sub* Assistant Surgeon, whose evU 
denoe unfortunately could not be obtained 
at the trial. There is certainly some im- 
probability in the theory that Hasnu left 
bis axe unwashed, if he used it on Karnia, 
for the prosecution put forward a witness 
Musammat Maini (F. W. No. 7) to show that 
he washed himself soon after the murder 
in a tank never used by bathers. On the 
whole we consider it safer to ignore the 
bloodstains for the purpose of deciding 
whether the appellant is innocent or guilty. 

Turning to the appellant’s confession, ws 
have no doubt of its truth in so far as it 
admits disposal by him of the murdered 
man’s ornaments. The question we next 
have to consider is whether we should none- 
theless reject, as the Sessions Judge has done, 
that part which makes out that Arkia di^ 
the killing without the connivance or as- 
sistance of the appellant and handed ove^ 
the proceeds to him as soon as he came np* 
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The ordinary rule is that a confession is 
syidenoe for the prisoner as well as against 
him and must be taken altogether. Bat 
it is only where no other evidence is forth- 
ooming that this oan be pressed to the extent 
of rsQuiring that no part can be aooepted as 
true without aaoepting the whole ; see 
Oolokf Ohunder Ghowdkry v. Magistrate of 
Ohitt^^g (1) Queen v. SonaooU 

wA (2). If other evidenoe inoompatible 
yfith part of a confession is on record, 
it may be reliedi on in preference to 
^at pari; see Reg. v. Amnta Govinda (3). 
Now in the present case we know that 
although Gania ran to the spot on hearing 
_^*®tim’e cry, be found both Hasnn and 
Arkia already there. It is, therefore, most 
^hat Hasnu had been following 
V j oame up after the crime 

had been committed ; also that the earrings 
had already been made over to Hasnu when 
Qania arrived. Nor can we believe that 
Arkia with bis master’s son-in-law close 
behind him would have fallen npon Karnia 
unless he knew for certain that bis act was 
approved. In this connection it has to be 
remembered that Karnia too bad an axe and 
was not more than 40 years old. also that the 
medical evidenoe (Exhibit P 10; shows a 
great number of blows to have been struck 
and so favours the hypothesis that the 
deceased bad 2 assailants, not one only. 
Some weight, too, must be attached to the 
possession by the appellant of all 3 earrings, 
though possibly Arkia may have thought 
such articles would be more safely disposed 
of by his employer’s son-in-law than by 
himself. The appellant and Arkia bad 
spent the afternoon together cutting down 
^ tree, and eo are not likely to have , been 
Jppreoiably apart when both followed Karnia, 
Bftoh adopts th6 obviou lino of doolftriDg 
Iwed babind the others Bat we 
think that the faota aU Uken together are 
iDsompatible with the appellant’s story that 
hs had no oonoern with the murder, if be 
did not oommit it single-handed as alleged 
py Arkia, he must have joinad in planning 
it and assisted at least by his presence in 
Us oommissioD. (n either ease we think his 
oondast to present no such extenuating 

I 

S ) B6 W. B. 16 Or. 

) 16 VeKSSOr. 

) 10 Be H. 0. B. 407 at p. 600 , 


feitucd a3 wjuH justify rafusal to confirm 
the capital sentenos passsd by the Suasions 
Judge. 

Appeal dismissed. 


CALCUTTA HIGH COURT, 
OtimmAL R87{8I0 n No. 334 op 1919. 

May 22, 1919. 

Present: — Mr. Justice Walmsley and 
JusHoe Sir Syed Shamsul Huda, Kr. 
RiHMAT ALl — PEriTiosEa 
versus 

EMPEROR -OpposifB P*rtt. 

ExhadUion Act CXV of 190 V. ss. 9, IS— Extradition 
of iagitice eriminal of Vhanderjsagore — Procedure, 
summarij— Treaties ot 1815 and 187 Q — Extradition 
proceedings, nature of. 

The East Indian possessions of Francs and Britain 
are entirely excluded from the Treaty anaDgetuenta 
of lK7d. Ill regard to them tho arraagement estab- 
lished between tho two countries by the Treaty 
of 1815 is preserved. Consoquoatly the provisions 
of niiaptcr II of the Extradition Act havo no 
application to a fugitive c riminal of Chandernagoro, 
In accordance with the terms of tho Treaty of >815 
procedure for the c.\tradition from British India of 
a fugitive crimioal of Chandcrnagorc is to be 
summary and no preliminary enquiry is necessary 
before his extradition, [p. 149, cols. 1 A 2.j 

Extradition on any condition is an invasion of 
the common law right and when there is a Treaty 
followed by a Statute recognising the Treaty, the 
procedure must be in accordance with the Treaty 
and Statute and no further condition can be imposed 
by the Courts, [p. 149, ool. 2.] 1 

Orimioal revision against an order of the 
Sab Divisional Magistrate, Serampore, dated 
the (5th April )919« 

Baba Manmathanath Muhherfi, for the 
Petitioner. 

Mr. Orr, for the Crown. 

JUDGMENT. 

Walmslit, J.— This Rule raises an 
interesting question. It was obtained on 
behalf of one Babmat AH, who says that 
he is a British subject residing at Tiliuipara 
in the diatriet of Hooghly. The nsoessary 
facts are as follows: — 

Od April 4tfa a Jamadar of the Freooh 
Polioe came tothe Sub-Divisional Magistrate 
of SeratopuF with a Melegation’ from 
Jtsge d* Inttruetion at Ohanderoagore, 
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‘delegation’ directed the Jamadar, or Adjat* 
ant de Police, to proceed to Telinipara 
and,' with the aasiatauoe of the British 
Police, to arreat Eahmat AH on a 
charge of theft. The Magistrate directed 
the Sub-Inspector of Bbadreawar to assist 
in arresting Rahmat Ali, and on April 5 
the petitioner was arrested and next day 
be was produced before the Magietrate 
who remanded him to custody, and ordered 
a letter to be written to the Bengal 
Government asking for an extradition 
warrant. On April 7th the Magistrate 
wrote a letter to the Bengal Government 
reporting that the Police had arrested one 
Rahmat Ali on the requisition of the 
French authorities at Chandernagore, and 
saying that the man would be handed over 
to the French authorities on receipt of the 
formal sanction of Government to his 
extradition. On April 8th the Administrator 
of Chandernagore wrote to the Govern 
tneht of Bengal enclosing a warrant of 
arrest issued by the Juge d* Instruction against 
Rahmat Ali and two others, and asking 
for their extradition. 

; 'On April 14th the Bengal Government 
sent a copy of the Administrator’s letter 
with the warrant to the District Magistrate 
of Hoogbly, directing him to take the 
necessary steps for arresting Rahmat Ali 
and making him oyer to the authorities at 
-French Chandernagore under proper escort. 
This letter was forwarded to the Sub- 
piyisiona) Magistrate of Serampore on April 
)l7tb, . By that time the petitioner had again 
been remanded to custody, and the date 
fixed for his production was April 2{ltfa. On 
April 22Dd this Rule was issaed by us, and 
in tbe meantime the petitioner was released on 
bait under tbe orders of tbe Sessions Judge. 

Tbe present position then is that the 
petitioner has been arrested bat released 
on bail, and that tbe Government of Bengal 
has directed the Magistrate of Hoogbly 
to make, over the petitioner to tbe French 
authorities. 

It was urged before us that the pro* 
Oedure was not in accordance with tbe 
provisions of Act XV of 1903, in particular 
SeoaMse there was no enquiry held by the 
Magistrate of Serampore. 

'‘iOauee -^as been shown by tbe Sub- 
Divrsibnal Magistrate in a letter, and by 
Mr. 6h*r;' verbally, on behalf of the Crown, 


Unfortunately, they do not take up the 
same line of reasoning. Tbe learned 
Magistrate contends that bis procedure is 
in accordance with sections 3 and 4 of 
tbe Act, while Mr. Orr says that those 
sections are not applicable to tbe oiroum* 
stances. 

It will be convenient to deal first with 
Mr. Orr’s arguments, for, if be is right, 
it will not be necessary tn consider the 
Magistrate’s explanation. His argument is 
based on the first five paragraphs of parti 
of Mr. Mnddiman’s book on "The Law of 
Extradition from and to British India.” 
It is as follows: — A Foreign State as defined by 
tbe Indian Extradition Act means a State to 
which, for tbe time being, the Extradition 
Acts 1870 and 1873 apply. Those Acts 
may be made applicable, by an order in 
Council, to any State with which an 
arrangement has been made with respect 
to tbe surrender to such State of any 
fugitive criminals. Saoh an arrangement 
was made with France by the Treaty of 
1876, and an Order of Council, dated 
May 16th, 1878, made the Extradition Acts 
applicable to France. France is, therefore, 
a Foreign State. But it is argued that tbe 
East Indian possessions of France are not 
a Foreign State because a Treaty was made 
in regard to them in 1815, and in the 
Treaty of 1876 there was a clause excluding 
them from the operation of the later 
Treaty. The saving clause is the last 
clause of Article XVI of tbe Treaty. 
Mr. Orr urges, in accordance with Mh 
Muddiman’s view, that tbe effect of that 
clanee is to place the French possessions 
in British India entirely outside tbs 
Treaty of 1876. The eame view is ex* 
pressed by Sir Francis Piggot at page 187 

of hie work on Extradition, where be says; 

In the Treaty with France, tbe arrange* 
ment established in the East 
possessions of the two oountries by tbe 
Treaty of 1815 is preserved.” I think that 
an examination of the Treaty of 1876 
shows that view to be correct. Article^ 1, 
sets out that the High Contracting Parties 
make an engagement; then follows ah' 
exception for native born and natni^lisaj^' 
oitizsDS, then an enumeration of * extradi*' 
table offences, then a stipulation as to the 
fugitive bsing tried for the o&poe W 
respect of which he has been sarMndechui 
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and then a saving as to politioal offenoss. 
Beginning with Artiole VI ia a aeries 
of arfcioles as to the manner in whioh the 
extradition shall take plaoe, 6rst on the 
part of the Frenoh Government in Franoe, 
and then in the dominions of Her Brittanio 
Majesty* other than the Colonies or Foreign 
Possessions of Her Majesty. Then 
Artiole XVI deals with the manner of 
prooeeding in the Colonies and Foreign 
Possessions of the two High Contraoting 
Parties, and Consnls and Governors are 
snbstitnted for Ambassadors and Ministers, 
bat the methods are to be, as nearly as 
possible, according to the provisions set oat in 
the earlier articles. The laet olanse of that 
artiole, however, rons: "The foregoing 
stipnlations shall not in any way afieot 
the arrangements established in the Bast 
Indian possessions of the two oonntriea 
by the IXth Artiole of the Treaty of the 
7th Maroh 1815.” 

We have been asked to bold that the 
meaning of this olaase is nothing more 
than that the reference to the Chief 
Oonaalar OiBoer shall not apply in the 
oase of the Bast Indian Possessions of the 
two ooontries. Saoh a oonstrnotion ia 
opposed to the plain meaning of the words, 
and I have no donbt that by that 
last olanse in Artiole XVI the Bast Indian 
Poseessions of the two oonntries are 
entirely exoladed from the Treaty arrange* 
ments of 1876. 

That being so, the provisions of Chapter II 
of the Extradition Act have uoapplioation 
here, and we have to taro to Chapter III. 
Seotions 7, 8, 8A oontemplate States 
where there is a Politioal Agent and 
therefore oannot apply to Frenoh Chander* 
nagore. The ninth eeotion, however, is 
general, it direots that a reqaiaition from 
a noD'Foreign State shall be dealt with in 
the same manner as a reqnisitioo from a 
Foreign State. This direotion seems to 
obliterate the differenoe between Foreign and 
noD'Foreign States, bat aeotion 18 lays down 
that nothing in this ehapter shall derogate 
from the provieioos of any Treaty for the 
extradition of offenders, and the prooedare 
provided by any snob Treaty shall be 
followed in any oaee to wbiob it applies, 
and the provisions of this Aot shall be 
faiodified aeoordtngly. The question then 
If wiigtlier Aviiele IX of the Treaty ot 


1815 is of snob a nature as to exclude the 
East Indian Possessions from the scope of 
eeotion 9. It is true that the Artiole has 
none of the detail to be found in the 
Treaty of 1876, but that I have no doubts 
is to be explained by the fact that the 
two Governments did not intend the 
prooedare to be elaborate; the words are 
shall be delivered np’ on the part of 
the British Government, ‘shall be delivered 
up on demand being made’ upon the part, 
of the Frenoh Government. I think these 
words clearly mean that the prooedare 
was to be summary. A comparison of the 
words in the Treaty of 1815 with, tbe^ 
words used in the Treaty of 1602 oonoluded 
between Great Britain and Franoe oonBrms 
this view, for in the Treaty of 1802 
provision is made for a preliminary 
enquiry on the part of the authorities of 
the country where the fugitive is residing, 
and this fact warrants the inference that 
the omission to provide for suoh an enquiry 
in the Treaty of 1815 was intentional. 
The reasons for a differenoe in prooedare 
are too obvious to need mentioning. Ia 
my opinion, therefore, the prooedare that 
has been adopted in the present inetanoe 
is in aocordanoe with the terms of the 
Treaty of 1815. In this view it is an* 
necessary to deal with the explanation 
furnished by the Magistrate. 

An argument was advanced that even 
if we hold that extradition prooeedings 
with Chandernagore are governed by the 
Treaty of 18 5, the subject has a right 
at common law to a preliminary enquiry 
before surrender. I think this view is 
fallacious. Extradition under any oondition 
is an invasion of the common law right, 
and when there is a treaty, followed by 
a Statute recognising the Treaty, the 
prooedare must be in aooordanoe with the 
Treaty and Statute and no further oondition 
can be imposed by the Courts. 

1 think, therefore, that the Rule shonld be 
discharged, 

SiixHsoL H(70 a, J.— T agree 

Rule iiseharged. 
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PATNA HIGH COURT. 

Criminal Rbtisiom No. 1^0 of 1919. 

May 2, 1919. 

Tretenix — Mr. Jastioe Das. 
LACHMI NARAIN and anotabb — 

Petitioners 

ver$ut 

EMPEROR— Opposite Party. 

Crimin^Procedure Code (^c< V oj 1698), s$, 103, 190 
(1) (a), 200, 637— Search without witnesses, validity 

of Complaint, cognisance of'~-Complainant, failure to 

emamine, whether illegality^Irregularities in procedure 
^Prejudice to accused-^Burden of proof — Opium 
Act (I of 1878), »8. 9 (c), 14, 20— Illegal possession of 

opium Search after sunset without witnesses, validity 

of Failure to fo^'ioard opium seised to ■nearest Police 

station, effect of, 

A SQb'Inspector of Excise ciitcreJ the premises 
ot the accused after sunset where ho suspected 
oontrahand opium bad been sccrotods after entering 
the premises be sent for two search witnesses. 
A search was made and some opium was found. The 
Sab-Inspector thereupon arrested the accused and 
took him to tbo Police station, but conducted tho 
investigation himself and retained tho opium found 
on tho premises, which he produced in Court when 
he made his Btatomont. He submitted a report and 
charge sheet, and tbo Deputy Magistrote of tho 
District took cognizance of the case, treating the 
report of the Excise Sub-Inspector as a Police report, 
and convicted the accused under section 9 Ic) of 
the Opium Act. On appeal the Sessions Judge 
upheld the conviction, pointing out that tho Excise 
Sub-Inspector’s report was wrongly treated by tho 
Magistrate as a Police report, and that he must 
have taken cognizance of the case under section 190 
(1) l(a> of ihe Criminal Procedure Code. The 
accused moved the High Court on revision; 

field, (1) that the proceedings before theMagistrate 
were irregular, inasmuch as ho was not properly in 
seizin of the case— there was no regular complaint 
before him, aud, even if there was, his omissiou to 
examine the complainant on oath as required by 
section 200 of the Code of Criminal Procedure was 
an illegality which vitiated the proceedings, fp. 151 
coL 1.] ’ 

(2) that apart from tho foregoing, the conviction 
could not be maintained by reason of the following 
serious irregularities committed by the Excise Sub- 
Inspeotor, namely:— 

entry of the premises after sunset in 
contravention of section 14 of the Opium 
Acts [p. 161, col. 2,] 

(b) bis entry of the premises without search 

witnesses in disregard of section 103 of the 
Criminal Procedure Codoj [p. 151, col 2 1 

(c) his keeping the investigation in his own 

hands and not delivering up the opium found 
to the nearest Police station, in spite of the 
peremptory provisions of sectioh 20 of the 
Opium Act. [p. 152, col. I.] 

Where proceedings bristle with irregularities it is 
for the proseoution to show that thelacoused was 
not prejudiced thereby.* [p.|l61, ool. 2.] ® 


Criminal revifion against the order of 
the Sessions Jadge, Palna, ditmissing the 
appeal of the petitioners against the order of 
the Deputy Magistrate in charge tf the Patna 
City, oonvioting the petitiorere nnder section 
9 (c) of the Opium Act. 

Messrs. Younus, P. 8. Varma and Rajendra 
Prasad, for the Petitioners 

The Government Pleader, for the Opposite 
Party. 

JUDGMENT. — The petitioners have been 
convicted under section 9 (c) of Act 1 
of 16<8 by the Deputy Magistrate in 
charge of Patna City and sentenced to 
undergo rigorous imprisonment for six 
months The appeal to the learned Sessions 
Judge of Patoa was dismissed. Shortly 
stated the facts are as follows:— 

On the 27th October 1918, Tirbeni, who 
is an Excise Sub-Inspector, happened to 
pass an opium shop in which the peti- 
tioners served as salesmen. He entered 
the shop, checked the opium and found 
that the opium in the premises tallied 
with the account- books. He says that he 
bad some suspicion that there might be 
opium in an adjoining house and in 
company with another Sob Inspector, who 
happened to come on the scene, be entered 
the adjoining house and then sent the other 
Sob-Inspector, whose name is Waraeat 
Hussain, to get two search witnesses, and 
then they went to a particular room, 
found five cakes of opium weighing two 
Seers six Chbataks, and arrested one of the 
retilionera Lachmi Narayan, the other 
petitioner Paras Singh having run away. He 
took Lachmi Narain to the Police station, but 
conducted the investigation himself and sub- 
mitted a report and a charge sheet upon 
which the learned Deputy Magistrate took 
cognizance. 

The first question that has been argned 
teiore me ie that the learned Deputy Ma- 
gistrate was not properly in seizin of tbeoeee. 
As 1 have mentioned before, the prosecution 
was started on the report of Tirbeni and 
the learned Masistrate expressly states that 
he took oognizanoe on the report of Tir- 
beni, treating that report as a Police 
report. 

This is wrong, as the learned Sessions 
Judge in his appellate judgment points 
eat. But the learned Sessions Judge, making 
entirely a new ease on behalf of the learned 
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Deputy Magistrate, says that be mast have 
taksD oogoiaanoe under seotion 190 (1) (a) 
of the Code of Criminal Prooedure. But 
it appears that if the Deputy Magistrate 
took oognizanee of this ease under eeotion 
190 (1) (u) of the Code, he did not in 
fact eiamine the oomplainant as, in my 
opinion, be was bound to do under seotion 200 
of the Code. It has been urged before me 
by the learned Government Pleader that 
omission to examine the complainant on 
oath is a mere irregularity which does not 
vitiate the subsequent criminal proceedings. 
I have dealt with this identioal point this 
morning in Mangu Koeri v. Emperor (1) 
(Criminal Bevision No. 88 of 1919), and I 
have oome to the conolusion that the examine* 
tion of the oomplainant on oath is not a 
mere formality, but a condition precedent 
which must be strictly complied with. In 
roy opinion the filing of a petition of com* 
plaint is the act of the party, and it is 
incumbent on the Magistrate to show in some 
way that he intends to proceed with the 
matter, and the only way in which be can 
express that intention is by examining the 
complainant on oatb. If authority is needed 
for the proposition, it will be found in the 
latest decision of this Court reported as 
Jhuna Lai Baku v. Emperor (2). As 
a single Judge I am bound by the decision 
of this Court and agreeing with that 
decision I hold that the learned Deputy 
Majistrate was not propeily in seizin of the 
case and that, therefore, all proceedings must 
be set aeide. 

But I do not rest my judgment on my 
view of law in this matter, because I am 
clearly of opinion that on facts there should 
not have been a conviction. The whole case 
must rest upon the evidence of the two 
Excise Sub'lDspeotors, and it has been shown 
that they have been guilty of a series of 
irregularities which, in my judgment, have 
■erionsly prejudiced the petitioners. The 
whole judgment of the learned Sessions 
Judge is as serious an indictment of the 
methods adopted by Tirbeni as 1 have seen 
in the course of my experience and for the 
reasons which I shall presently give, it was, 
in my opinion, for the prosecution to show 

(1) 61 Ind. Cai. 465; 20 Cr. L. J. 481 . 

(8) 41 Ind. Om. 10D2| 8 P. L. J, 667» 2 P. h. W, 162| 
16 Or*.L. J, 690. 

4 


that having regard to the serious irregulari* 
ties the accused were not prejudiced and that 
it was not for the accused to show that they 
were prejudiced. 

In the first place, in contravention of the 
provieione of section 14 of the Opium Act the 
Sub-Inepector entered the premises after 
sunset, which he had no right to do. In the 
second place, in contravention of section 103 
of theCriminal Procedure Code he entered the 
premises without any search witnesees. 
The learned Sessions Judge himself 
says that Unless the accused can show 
bow be has been prejudiced by these 
irregularities, the conviction should stand. 
In my opinion these are statutory safe* 
guards for the protection of accused persons 
so that it may not be in the power of Excise 
Officers or, for the metier of that, in the power 
of Police Officers to smuggle an article into 
a hoQse and bolster up a false case against 
the persons with whom they may be on terms 
of enmity. It is with some object that the 
Legislature has provided the safeguards 
and when they are deliberately broken it is, in 
my opinion, not for the acoueed to show that 
they have been prejudiced. The prejudice 
ie, in my opinion, on the face of the record. 
They sbonld not have entered the premises 
without search witnesses, the object being 
that it may not be In their power to smuggle 
articles into the house and bolster up a false 

case against them. 

But I am not setting aside the conviction 
on this technical ground. I have got to exa* 
mine whether the evidence on which the peti* 
tionere have been oonvioted ie evidence which 
ebould have been relied upon by the Oourts 
below. No doubt they have been guilty of 
very serious irregularities, as 1 have mention* 
ed above, but that is not all. Section 20 of 
the Opium Act provides that "Everv person 
arrested, and thing seized, nnder eeotion 14 
or section 15, shall be forwarded without delay 
to the officer in charge of the neareet Police 
station; and every person arrested and thing 
seized under section 19 shall be forwarded 
without delay to the officer by whom the 
warrant was issued. 

“Every officer to whom any person or thing 
is forwarded under this eeotion shall, with all 
oonvenieiK despaiob, take such meaeores as 
may be neoesearv for the disposal according 
to law of eneh person or thing”. The provi* 
Bioo 48 contained in section 20 of the Opium 
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Aot is peremptory aod it gave do optioD to 
the Excise Sab- Inspector to keep investiga- 
tion in his own band, cr to keep the things 
se'zed in his oaatody. The object of the eeo- 
tion is plain. The object is that it may not 
be in his power to prodnce false evidence 
afterwards against the acoased persons. But 
in this case he did not forward the opium 
seized to the nearest Police station either 
without delay or at all. He did not produce 
the opium seized until he gave his evidence 
in Court. Nor is this all. He kept investiga- 
tion in his own band, took a recognition bond 
from Laobmi Narain, whom he arrested, and 
which recognition bond contained a full 
confession of the guilt of Laobmi Narain. it 
has been found by the Court below that the 
thumb impression purporting to be the thumb 
impression of Laobmi Narain in the recog- 
nition bond in fact is not hie thumb impres- 
sion. The ooDolasion is that the document 
has been forged by somebody and as it has 
been produced by Tirbeni for the purpose of 
seonring the conviction of the petitioners, 
very grave suspicion must attach to the part 
played by Tirbeni in the matter of arrest of 
the petitioners. 

• And yet the petitioners have been convict, 
cd on an admission alleged to have been 
made by Laobmi Narain to Tirbeni. It seems 
to me that it is impoesible to rely upon the 
evidence of Tirbeni, having regard to the fact 
that the learned Sessions Judge has himself 
recorded a hnding that the document produced 
by Tirbeni is not the document to which 
Laobmi Narain affixed his thumb impreeaion. 
That being so, in my opinion the conviction 
must fail, both on facta and on law. 

I would, therefore, set aside the conviolion 
and the sentence passed on (he petitioners. 

. • 

Sentence sit aside. 


OUDH JUD:CIAL COMMISSIONER’S 

COURT. 

Crimi*<al Revision No. 37 of 1919, 
April 9. 1919. 

Present : — Pindit Kanhaiya Lai, J. C. 

BALKARAN CjlNGH and others — 
Accused — Applicants 

versus 

EMPEROR THRODOH SHEOAMBER KHAN 
AND anotber — Complainants — Opposhb 

Party. 

Criminal Procedure Code {Act V of 1898', «. 423— 
Appeal-Appellant, flfcst-nce of, effect oj—Proceinre— 
Appellate Court, dulij of. 

In (Ipaling with the petition of appeal of a person 
convicted of a criminal offence, the Appellate Court 
is bound, in all cases where the appellant is not 
represented personally or by Pleader, to peruse the 
petition of appeal and the copy of the judgment 
accompanying it, and determine upon such perusal 
whether the appeal should bo admitted cr siixn* 
marily rejected, and if the appeal is admitted, to 
consider whether there is any ground for interfering 
with the conviction or sentence It is illegal to 
record an order dismissing an appeal “in default,” as 
such an order is not contemplated by the provisions 
of section 423 of the Criminal Procedure Code. 
[p.l53, col. I.] 

Criminal revision againsfc the order of the 
Dislriot Magietrate, Partabgarh, dated the 
18th December 191 8, upholding that of the 
Magistrate, 3rd Class, Partabgarh, dated 
the 6th November 1918, 

Baba Budra Bait Sinha, for the Appli. 
oants, 

Syed Ali Muhammad holding brief of 
the Government Pleader, for the Crown. 

JUDGMENT.— The aocuaed-applioants 

were charged in this case for committing 
offences under eeotiooe 425 and 447 of 
the Indian Penal Code. The trying Magis* 
trate convicted them. They appealed to the 
District Magistrate, who, without saying 
whether the appeal was admitted or not, 
directed notice to issue to the complain* 
ants and 6xed the 18th December 1918 
for the hearing of the appeal, at a pjalje 
called Ram Ganj. The appeal was, however, 
taken up for hearing at a place called 
Saifabad, which is about four miles from 
Ram Ganj. The accused persons were 
not present there and were not represented. 
The complainants were present, The learn* 
ed District Magistrate, witboot considering 
the petition of appeal or the judgment 
of the trial Codrt, dismissed, ^ the. appeaj 
10 default," On the next day h^ wa? 
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moved to restore the appeal bat be refased 
to re hear the appeal, observiog that as a 
matter of faot he had reason to believe 
that the aooased persons were present in 
Saifabad on the previous afternoon and that 
they were not represented beoaase they did 
Hot pay iheir Pleader bis fall fee. 

It does not appear whether the state* 
ment that the abonsed persons were pre« 
sent on the previoos day in Saifabad is 
based on a sarmise or on an allegation 
made by the oomplaicants or some one else. 
There is no evidenoe on the record to 
show that the aooased persons had deli* 
berately absented themselves. In any ease 
even if the aooaeed persons were absent, it 
was the duty of the learned Distriot Magis- 
trate- to have oonsidered the petition of 
appeal and the judgment of the trying 
Court and to have either summarily rejeot- 
ed the appeal, if it had not till then been 
admitted, in ease that was bis view, or to 
have gone into the evidenoe and oonsider- 
ed the ease on the merits. His order mere- 
ly states that the appeal was dismissed for 
default. But suoh an order is not contem- 
plated by section 4'i3 of the Code of Cri- 
minal Procedure. 

As pointed out in Koura v. Queen- Empress 
(1) and Queen-Empress v. Pohpi (2), the Api 
pellate Court is bound in all cases, where the 
appellant is not represented personally or by 
Pleader, to perure the petition of appeal 
and the copy of judgment aooompanying 
it and determine upon euoh perueal v?be< 
ther the appeal is to be admitted or sum- 
marily rejected, and if it decides to admit the 
appeal, to ooneider whether there is any 
ground for interfering with the conviction 
or sentenoe. As the order of the learned 
Distriot Magistrate does not indicate that 
{this bad been done, this application is 
allowed and the case sent back to the 
Court below with a direction to restore the 
appeal under ite original number and to 
dispose of it after hearing the Counsel for 
the aooosed or the aooased, if they appear, 
in the manner required by law. 


Eevision accepted'. 
Case sent back, 

(1) 21 P. R. 1696 Cr. 

{ 2 ) 18 A. 171 (F. B.)i A. W. N, (1891) 48; ' 
led. Deo. (K.i) 107. 
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PATNA HIGH COURT. 
C^IM1NAL Revision No. 171 of 1919 
Jnly3. 1919, 

Present-. — Mr. Justice Contis and 
Mr. Justice Adami. 

LALU PANDIT and another— P aTiTiONERs 

versus 


EMPEROR— Opposite Part? 

Opium Act (I oj )67SJ, « 0 (^v (q^ 
tyin c.crcisc of ri.jkt of 
foni-icfiOH. 


.search „„de; .he Ophua Yrao. ^ 
fiulhclcnt ground for setiiug aside a convW^ 
under the Act. [p. 154, col. 2; p. 155, col. 1,] 

Criminal revision against the order of tha 

Sessions Judge, Muzifferpur. dated tho 97^! 

May 1919. affirming in appeal the convio 

tion of the petitiouers by the Denufcv 

Magistrate, Motibari, under section 9 (A 

(c) of the Opium Act I of 1678, by hie ordnr 
dated the 2lFt March 1919. '9 order 

PACTS.-This case was originally heard 
by Atkinson, J,whoinvi 0 w of the dfiflifl.•.^-. 
of Das, J , in Criminal Revision No 120 f 
1919 Lachmt ^arainy Empe.or (l)j'referred 
the case to the Divisional Bench by the 
following order which fully states the 
fac s: Tbs petitioners in this applioafcion 
in criminal revision were convicted of 
offences under section 9, sub sections 
(c) of the Opium Act of U78, The learned 
Deputy Magistrate of Motibari, Mr. Ritchie 
convicted both the accused and sentenced them 
to one year’s rigorous imprisonment oounlsd 
with a fine of Rs. 200 each. The order of m, 
Ritchie was dated the 22Qd March 1919 

The aooased appealed and the anoaal 
came before the learned Sessions Judw o# 
Mnzafferpur. The learned Sessions Judw 
affirmed the conviction of both the acousad 
and imposed a sentence of three months* 
rigorous imprisonment upon each of tha 
cased and a fine of Rs. 200 upon the 

When Mr. Justice Jawala Prasad and m 
self were sitting as the Criminal Banak * 
this Court, we allowed notice to isan? 
the petitioners’ petition herein for the °° 

r :LtrJ:LrL:x 

no. be set aside and. 'ntS 

““ ^0‘ioe to ts' 
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was beoanse it was stated to ns that the 
provisioDS of seotion 14 of the Opinm Aot 
of 1878 had sot been oomplied with by 
the authorities charged with the duty of 
eoforoiDg the provisioos of the Opium Aot 
and that the searoh oontemplated by seotion 
14 of the Opinm Aot had not been daly 
and regularly made in aooordanoe with the 
reQQirensents of the Aot, inaemnob as the 
searoh that was made in this partionlar 
ease was effected at honra other than 
between sunrise and sunset; and oonseqnently 
we were of opinion, haying regard to the 
ruling of my learned brother Das. J., in 
Criminal Revision No. 120 of 1919 [^Lachmi 
Narain v. Emperor (l)] that notice should 
Assue for the purpose of testing the validity 
of the conviction of the aooused. 

Had it not been for the deoision of my 
learned brother Dae, J., I would have little 
hesitation in disposing of this case myself 
but out of respect for the authority which I 
entertain for the opinion of my brother Das, J., 
I think it desirable that this case should be 
disposed of by a Division Bench of this Court. 

Mr. Justice Das laid down, io the cri- 
minal revision application to which I 
have referred, that if the authorities 
charged with administration of the Opium Act 
are gfiilty of any illegality in exercise of 
the right of search conferred upon them 
by the provisions of section 14 of the 
Opium Aot that eoob illegality pet se renders 
it impossible, as a propoaition of law, to 
bring an offender against the provisions of 
the Opinm Aot to jnstioe in respect cf a 
crime committed and snbstantiated by clear 
and convincing evidence aliunde, and that 
in such case, and in such event, the aoonsed 
most be acquitted of the established crime 
which he has committed. 

I cannot subscribe to the expression of 
this dictum, as a propoaition of law, laid 
down by my learned brother and it seems 
to me to be in conflict with general legal 
principles and with the established current 
of recent authority in this country. 

The rulings reported as Emperor v. 
Allahdad Khan (2), Emperor v. Madho 
Lhobi (3) and Emperor v. Ravalu Kasigadu 
(4) lead to the conclusion that mere 


(2) 19 Ind. Cas. 332; 86 A. 868; 11 A. L J 412- 
Cr, L. J. 286. ’ 

(«) 81 0. 667; 7 C. W. N. 661; 1 Cr. h. J. 585 
. i4>. 26M..124J I Weir 080. 


illegality committed in the exercise of a 
right of searoh does not of necessity destroy 
the fact of criminality, if a crime be proved 
otherwise to have been committed by a 
person against whom a crime is charged 
under the Opinm Aot or any kindred Aot. 

If the right of searoh be illegally per* 
formed and executed, this may constitute a 
civil injury for which damages may be 
recovered, but it cannot, in my opinion, wholly 
destroy or render nngatory the aot or fact 
of criminality if a crime bs otherwise proved 
to have been oommitted. 

In my opinion it is, therefore, desirable 
that the law shonld bs oonclusively decided 
and settled on this point in this Province, 
and oonseqoeotly at the wish of the parties 
I transfer this case to be decided by (be 
appropriate Bench of this Court”. 

Mr. $. P. Varma, for the Petitioner. 

Mr. Sultan Ahmad, Government Advocate, 
for the Crown. 

JUDGMENT. 

CooTTS, J.— This is an application io 
revision by two persons Lalu Pandit and Ali 
Raz», who have been convicted of offences 
under seotion 9, sub-sections (c) and (e) of 
the Opinm Act, Aot I of 1678,’ and sentenced 
respectively to three months’ rigorous im* 
prieonment and a fine of Bs. 200, or in 
default one month's further rigorous im* 
prieonment and three months’ rigorous im* 
prisonment and a One of Rs. 25, or in default 
two weeks’ rigorous imprisonment. 

The only point which is urged before 
us is that the conviction is illegal because 
the provisions of section l4 of the Opinm 
Aot have not been oomplied with in this 
case, and reliance is placed upon an ex* 
preesion of opinion by Mr. Justice Das 
in an nnreported* case in this Court. On 
examining this judgment, however, it appears 
that this is not the basis of Mr. Justice Dae’ 
decision and the decisions of other High Courts 
in India appear to be against the oonten* 
tion of the learned Counsel for the peti* 

tioners. The matter has been fully consider* 

ed in Emperor v. Allahdad &han (2), Emperor 
V. Madho Dhobi (3), Emperor v. Racalu 
Keiigadu (4) and Emperor v. Vinayak DamO’ 
dar Savarkar (5), and these decisions are 
clear authority for the view that mere 

(61 10 Ind. Cas. 966; 86 B. 226; 18 Bom. L. B. 296: 
12 Cr* L. Js 860, 

•See Lackmi Narain v. Emperor, 63 Ind. Oss. 150 ,-Sd. 
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i)legalit 7 in the exeroise of the right of 
Bearoh is not in itself sofiBaient ground for 
setting aside a oonviotion. 

We have been asked to consider the 
qnestion of sentenoe. In my opinion the 
sentenoe in neither case is excessive. I would, 
therefore, reject this application. 

Adami, J. — I agree. 

AppUcalion rejected. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

CaiifiNAL Appeal No. 115 o? 1915. 

July 13, 1915. 

Sir Henry Drake- Brockman, Kt., 

J. 0. 

GULZARSHA FAKIR— Accosed— 

Appellant 

vereue 

EMPRROR — Respondent. 

Oriminal trial^Conviction-Procf- Moral conviction, 
^ohether sufficient, 

■ A finding based on a theo^ not merely unsupport- 
ed by, bat opposed to, the direct evidence available 
is bad in law. Similarly a moral conviction of guilt is 
no Bufficient foundation for a verdict of guilty, unless 
it is based on substantial facts which lead to no other 
reasonable conclusion than that the person charged 
is gnilty. [p. 1 60, cols. 14 2] ^ 

Queen v. Boroh Roy, 6 W. ft 28 Cr , approved. 
Appeal from the judgment of the Addi- 
tionalSesaiona Judge, Wardha, dated the 24th 
May 1915, in Seeaione Trial No. Id of 1915, 
JUDGMENT. — The appellant Qulzir 

Shah, a Mahomedan aged about 40, along 
with Oodria Kuobi, aged about 20, was 
tried by the Additional Sesaions Judge, 
Wardha, on a charge of raping Kiani 
Lobarin, aged 25 years. Both were acquitted 
of that charge, but the appellant alone 
was convicted of having indecently assaulted 
Kiani with intent to outrage her modesty 
and aentenced under section 354, Indian 
Penal Code, to rigorooe imprisonment for six 
. montbe. 

Id an axhanetive judgment the learned 
Judge has given ooDviooing reasons for 
bolding that Kiaoi’s story ia antrne. Both 
the asaesaore held the same view and 
farther gave it ae their opinion that 
DO indecent assault was committed. In 
, OODTio|iog the appellant under section 354 


the Additional Sessions Judge baa been 
greatly inflaeooed by the difficulty of 
explaining, in the defence set up, how an 
entirely false story came to be told by 
Kisni to the constable at her village the 
same night and again to the Sub-Inspector 
next day at noon. 

There can be no doubt that Kisni 
started from Alipur on the evening of 
Saturday the 20tb March last. She sat 
with the appellant in his cart while 
Godria drove. Her account of bow she 
came to do this has been rightly dis* 
believed. As to Galzar there is perfectly 
credible evidence to support his story 
that bis own object was to bring hutar 
from Eranwari, a village 2 miles from 
Alipur. Eranwari contains a shrine of the 
goddess Deb), and Gulzar says that Kisni 
took a lift in bis cart to go there, No 
evidence whatever is forthcoming to show 
that Kisni reached Eranwari that evening. 
On the other hand, Walia Kbatik and 
Aba Simpi (P. Ws. Nos. 3 and 2] sopport 
Kisni in her story that she returned to 
Alipur with them from a spot only 
miles from that village. Aba went to that 
spot on hearing a woman’s cry for help, 
but saw no act amountiog to an offence 
being committed: both Kisni and Golzar 
were arranging their clothes and the former 
alleged that Oolzar had dishonoured her 
maihi iuat ghetH\ wbereepon he scolded 
Qolzir, who without speaking got in to 
bis cart and drove on with Godria towards 
Eranwari. Walia professes to have seen 
Qulzir on Kisni, but on this point he is 
undonbtedly lying: according to him Aba 
on coming up said nothing to anyone and 
Gulzir drove off at once towards Eranwari. 
Neither man lends any sopport to Kisni’s 
allegation that Godria held her hand while 
Gulzar had connection with her. 

The Additional Sessions Judge has believed 
Aba’s evidence in the main. Nevertheless 
he has come to a oonoloaion as to what 
happened in the cart, which is not support- 
ed by Aba’s account of how Kisni desoribed 
the incident immediately after its ocourrenoe. 
According to that account Gulzar dragged 
Kisni out of the cart. The learned Judge’s 
Boding is; — 

'^Gnlzir began taking liberties with 
Kisni. She resented it, not because her 
morals were all correct or because she 
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was nnaooQstomed to saoh treatment, bnt 
beoanse there was another man in the 
oart. Even depraved women have the 
ideas of deoenof. Golzar, knowing her past 
hietory, did not ezpeot an opposition from 
her and oonnted too mnofa npon her loose 
oharaoter. Kisni, not liking the liberties 
whiob Gnlzar was taking, got down. He 
too got down after her and began to lay 
bis bands on her. She raised a ory and 
Walia and Aba arrived. Galzir does not 
appear to have done anything more than 
this or gone beyond an ordinary indeoent 

Efrssanlt.” 

Now even Kisni bereelf did not suggest 
at the trial that any liberty was taken 
with her in the oart beyond preventing 
her 'from getting oat. She deposed that 
she jumped ont and was followed by 
Galzar. That any violenoe was nsed or 
improprieiy attempted in the oart seems 
to me most improbable, in view of the faet 
found by the Jodge that Godria was there 
and that by mere aooident, not by design 
ednneated with any evil intention of Ga?zir 
towards Kisni. If a Bnding not sappoited 
by positive evidence is to be adopted, it 
may very plausibly be urged that Walia, 
in his eearoh for his lost sheep, oame 
suddenly on Kisni and Golzar in a oom* 
promising position and that Kisni 
invented her story to ezouse herself. 
That Walia and Kisni are anything but 
strangers to each other is shown by Aba and 
believed by the Additional Sessions Judge 

Having given all the evidenoe my oareful 
consideration, I conolude that it would be 
unsafe to uphold the oonviotion under 
eeotion 854, Indian Penal Code, based as 
it is on a theory not merely unsupported 
by, but opposed to, the direct evidence 
available. The Additional Ssssions Judge 
seems to have acted upon moral oonviotion 
that the appellant must have done some- 
thing improper and thus to have been 
led into punishing him for a deBnite 
offence without being really able to indioate 
a definite aot established by satisfactory 
evidenoe and constituting that offence. As 
remarked by Maopberson and Glover, JJ. 
in Queen v. Sorob Sov (1), a moral 
oonviotion of guilt is no sufficient 

•fobndatioil for a verdict of guilty, aniens 

i - ' . * ' 

( 1 ) 0 W, B. 28 Or. 



it is based on substantial faots which lead' 
to no other reasonable conclusion than that, 
the person charged is guilty, 

Tbe^ appellant is accordingly acquitted 
and will forthwith be set at liberty. ’ 

Appeal allowed, j 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No. 66 op' 1919, 

Jane 25, 1919. 

Preteni Pandit Kanhaya Lai, J. 0. 

RAMESHWAR TEWARI-Applicast 

versus 

n • Respondent. 

Lnminal Irial—Defence tvitnessea, credibility of— 
InstnuaUon as to relation with accused unsupported 
by record, value of— Court, duty of. 


JMV .uui, fcuut some ot tue wituesaes for the 
defence are foDow-castemen of ihe aoouaed is no 

groundfordiscreditingtheirevidence, [p. 168, ooM.] 

A Court ought not to permit the making of in. 
simiatjons by the Police as to the defence wibneaaea 
being related to Iho accused, especially when there 
IS nothing on the record to support such insinuation, 
and tho witnesses hare not been questioned with 
reference thereto, [p. 158, col 1.] 

Application against the'order of theDistriot 
Magistrate, Sultanpur, dated the 24th Febru- 
ary 1919, upholding that of the Deputy 
Magistrate, 1st Class, Sultanpur, dated the 
iDtb November 1919, 


Mr. A. P. Sen, for the Applioani. 

Pleader, for the Crown. 

JUDGMENT.— The applicant, Ramesbar, 
has been bound over to be of good behaviour 
for a period of one year under eeotion 110 

Criminal Procedure. 

The charge against him is that he habitn. 
ally commits thefts and house-breaking. He 
has had no previous conviction. Hie history 
sheet was started in 1913 but was closed 
Boon afterwards. 

e 1017 the brother and the unele 

of Ramesbar filed a complaint against two 
constables, stating that the said constables bad 
come to their house to enquire where Ra* 
meehar was and that on their telling them that 
be had gone to another village they abused 
them, tied their hands behind their backs 
and took them to the Police etation findSr 
QODfiuemeDti This charge was subseqnentlf 
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withdrawn. The history sheet of Rameshar 
was started afresh three months before the 
present trial began. On the 12th September 
1918 he was arrested nnder sestion 55 of 
the Code of Criminal Prooednre. On the 
next day he was prodnoed before the Snb* 
Divisional Magistrate, who, acting on a 
report made by the Police, passed an order 
under section 112 of the Code of Criminal 
Prooedare requiring him to show cause why 
he should not he boand over to be of good 
behaviour for a period of one year. No time 
was allowed to him to show caase against 
the proceeding or to make an adequate 
arrangement for his defence. The trial began 
at once with the examination of the Snb* 
Inspector and was continued on the next 
day at a place where the Magistrate was 
in camp, when the remaining witnesses for 
the prosecution were examined. The Pleader 
for Rameshar was, however, enable to 
bs present and, beyond such qaestiona as 
the applicant had himself chosen to put, no 
proper cross-examination of those witnesses 
took place. A date was then 6xed for the 
examination of the witnesses for the defence. 

Meanwhile, JoLhan stood sorety for the 
appearance of the applicant, who was there* 
upon released from custody. On the 24th 
September 1918 the applicant was asked 
by the District Magistrate whether he was 
willing to be reornited for 6eid service and 
told that if he was ready, the case would 
be withdrawn. But the applicant refused 
to go. On the same day Jokban filed an 
application withdrawing bis enretysbip. 
The applicant was tberenpon remanded to 
custody and the prosecution directed to pro* 
seed- Dwarka Dube sabseqnently offered to 
stand bail for the applicant. His surety 
'bond was accepted utid the applicant was 
'released, but about a month later Dwarka 
‘aljio witbdrew bis bail and the applicant was 
again remanded to ouatody. On the same 
^*7 another person named Babu Gbaube 
^^cred to stand bail for the applicant. He 
too witbdrew a week later, Bae Shambhu 
Katb, the Sab-Goveroment Pleader of 
SoUanpur, then offered to stand bail for him 
nnd be was released. 

Tbs learned Counsel for the applicant baa 
deferred to these incidents to show how far 
^voItQot was hampered in his defence. In 
fast he saggeata that the witnesses for 

the pro,sscation, who were examined on the 

• • • *. 


14th September 1918, were examined 
in the morning, so that it was not possible 
for the Pleader for the aooDsed to have been 
present at the time of the examination of 
those witnesses. The evidence for the pro* 
seontioD was completed within a day of the 
service of the notice. 

Except Khankhnn Tewari, not one of the 
witneeses produced for the prosecution is 
a resident of Gobindpur where the applicant 
resides. There has been an ill-feeling for 
some time between the applicant and Kbnn* 
khan Tewari, ■ A theft was committed at 
the boose of fCbunkbun in Magh last, of 
which a report was made to the Police. 
Kbnnkbnn enspeoted the applicant. The 
bouse of the applicant wae searched bnt no- 
thing incriminating was found. The appli. 
cant stated that he had been named ont of 
enmity and asked for the proseontion of 
Khankhnn under sections 182/211 of the 
Indian Penal Code, but bis application was 
disallowed. Kbunkhun now states that his 
wife bad seen her stolen box being burnt 
in the house of Musammat Ramjhari and 
that the applicant was present in her house 
at the time But his wife has not been pro* 
duoed and no value can be attached to his 
statement. 

The other witnesses for the prosecution 
are resideots of other villages. Their evi- 
dence is of little value, when it is remembered 
that the witneeses belonging to the village 
tell a different tale, and the Police bad 
decided to close the history sheet of Rameshar 
as far back as 1914, shortly after it was 
opened. Balli, a oaltivator of Gobindpur 
and a eo-sbarer in Mahammadpnr, states that 
he lived at the distance of one bigha from 
the house of the applicant and knew him 
from 20 or 25 years, that be cultivated land 
and bad three ploughs and that his ofaarao* 
ter was good. Sarjn Prasad, the headman 
of Gobindpur, deposes that the applicant 
cultivated land and bad three plongbs and 
was of good character, that he heard no 
complaints against him and that the Sab* 
Inspector made no enquiry into the village 
about bisoharaoter. Bhaudat, another cnltiva* 
tor of the village paying Rs. 100 per year, 
similarly gives the applicant a good character. 
Sampat Lai, the Patwari of the village, says 
the same. Bisheshar, Ramrup and Kan* 
haiya, oo sharera of Gobindpur, depose that 
the applicant was of good oharaoter and 
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that they never heard any oomplamts 
against him. Three residents of adjoining 
villages, one of whom pays a land>revenae 
of Rb. 150 per year, give similar evidenoe. 

The Cirole-Iuspeotor told the Dietriot 
Magistrate that six of the defence witnesses 
were related to the applicant, bat it does 
not appear whether bis statement was based 
on personal knowledge or on a resalt of 
an enquiry made privately by him. If it 
was baaed on the latter, it is sarprising 
that no question was put with reference 
thereto to the witnesses when they were 
under cross-examination, He further stated 
that the applicant helped several influential 
Kayasthas in tbeZamindari affairs, in o 
eeqoenod of which pressure waa brought to 
bear upon Sarja Prasad, the headman of 
Gobindpur, who was a Kayastha bimeelf, 
to give evidence in support of the defence, 
but no question was put to the Patwari 
to ascertain how many Kayastha Zimindars 
were there in the village ar d a general in 
einuation of that character ought not to 
have been allowed to be iotroduoed into the 
evidenoe, particularly during the bearing of 
the appeal, based not on personal knowledge 
but on the enquiries which the witness is 
alleged to have made. As pointed out in 
Miharban Singh v. Empernr{l) &Tid Our Bakhsh 
Singh V. Emperor (2), the evidenoe of persons 
produced in defence is not to be discredited 
.merely because some of the witnesses pro. 
duoed are fellow- oastemen of the acoosed. 
There is nothing to show that they were 
related to the applicant. The circumstances 
in which the history sheet of the applicant 
was re opened before the trial began may 
have had no connection with the offer made 
to the applicant during the course of the 
trial that the prosecution would be with- 
drawn, if he was willing to be recruited 
for fleld service. But the evidenoe adduced 
for the prosecution is far from convincing 
and no sufficient ground for taking proceed- 
log under seotion 110 of the Code of Criminal 
Procedure has been made out. 

The application is, therefore, allowed, the 
order of the Courts below is set aside and 
the security bond filed, if any, will be 
discharged. 


ALLAHABAD HIGH COURT. 
CaiMiNAi. Revision No. 419 of 1919, 
August 6, 1919. 

PreeenU — Mr. Justice Wallaob 
SHEO SAHAI — Petitioner 

verius 

EMPEROR — Opposite Paeiy. 

Criminal Procedure Cede (Act V of J898^,s. 117 (4) 
— Joint enquiry, whether permiaaihle — Prejudice to 
accused. 

Although in cases of joint inquiries there is a 
danger of one accused being prejudiced through the 
evidence against another, which does not directly 
affect him, being on the record, the law nevertheless 
allows joint inquiries under section 1 17, clause 
of the Criminal Procedure Code- 

Criminal revision from an order of the 
District Magistrate, Fatehpur, dated the 
17tb June 1919. 

Mr. 8. 0. Mu'cerji, for the Petitioner, 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— This is an application by 
one dheo Sahai for revision of an order of a 
Magistrate of the first class binding him over 
nnder section 110 of the Code of Criminal 
Procedure. The order was upheld in appeal 
by the District Magistrate of Fatebpnr, The 
learned Advocate for the petitioner complains 
that his client has been tried jointly with one 
Attal Singh; that legally no case has been made 
out ander section 117, clause 4, of the Code of 
Criminal Procedure jaetifyiug such joint trial, 
as it has not been shown that Attal Singh and 
the petitioner have been aseooiated together 
in the matter under enquiry. It is further 
argued that even if on a strictly technical 
•interpretation of the section the joint trial 
was legal, nevertheless the applicant has 
been greatly prejudiced in oonBequenoe of the 
evidenoe of five witneBseB who gave evidenoe 
against Attal Singh alone. It is quite true, 
as Mr. Satya Chandra Mukerji remarks, 
that in oases of joint enquiry there is danger 
of one accused being prejudiced through the 
evidenoe against another accused, which does 
Dot directly affect him, being on the record. 
The law, however, does allow joint trial under 
seotion 117, clause 4, of the Code of Criminal 
Procedure, and I am not prepared to say that 
the trial Court and the Dietriot Magistrate 


(2) 12 Ind. Cm. 618 at p. 620; 12 Or. L. J. 642 


were wrong in their appreciation of the evi* 
denoe before them. I, therefore, diemieB this 
application. .4 

Application ditmiiicd. 
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NAGPDR JUDICIAL COMMISSIONER’S 

COURT. 

Obimikal Appeal No. 134 op 1915. 
Aogaai 31. 1915. 

Pweni;— Mr. Batten, A. J. 0. 
HARISING — Accused — Apfsllamt 

vei'am 

EMPEROR — Rbsponuent. 

Criminal Procedure Code (Act V of IB^S), ss. 234, 
2 W, 287 - Ojfencez of tame kind, what are-~Joinl trial of 
offences, when permitsible—Penal Code (Act XLV of 
1800), M. 879, 380. 


It is iUegal, with reference to section 231 of the 
Criminal Procedure Code, to chargo a person in the 
same trial and convict him in tho same trial of 
two offenMB not of the same kind, as e. g, one 
section 379 and tho other nnder section 380 
of the Penal Code [p. 169, col. ?.] 

Under danse 12) of section 234 of the Code 
offences are of the same kind when they are 
punishable with the same amount of punishment 
under the same section and where this is not the 
case, neither section 2?.6 nor section 237 can be read 
with section 234 of the Code. [p. 169, cols. 1 & 2.] 

oo . ^ Cas. 277; 33 B. 

SstiigiUs’h^d^' ® 

Em^rot V. Bitahu Panka, lo C. P. L. R. 53 Cr. and 
w ^^Peror, 26 M. 01; 6 C. W. 

i* ^ ® 540: 28 I. A. 

267; 8 8ar. P, C. J. 100; 2 Weir 271, foUowed. 

Appeal from the jndgmeot and fiodiog 
of the Diatfiet Magiafcrate of Naraingpor, 
dated the 22iid Jane 1915. 

Mr. 0, P . Dtck (Staodiog CooDael), for the 
Crown. 


JUDGMENT.—The learned Standing 
Connael haa in this ease been asked to 
argoe the anestion whether the trial waa 
legal with referenoe to the terms of 
aeotioD 234, Criminal Prooedore Code. 
The appellant has been obarged in the 
same trial and oonvioted in the same 
trial of two offenoea, one being nnder aeo' 
tion 879, Indian Penal Code, and the other 
being under aeotion 330, Indian Penal 
Code. Under aeotion 234, Criminal Pro* 
Oode, two offenses are of the same 
kind when theg are pnnisbable with the 
same amount of ponisbment nnder the same 
aeetion of the Indian Penal Oode. Offenses 
nnder aeotion 379 and 380 do not some nnder 
tbU deasription: they are not pnniahable 
with the fame pnniabment nnder the same 
aeetion. The learned Diatrist Magistrate has 
adopted a definition of hia own, that 
offtnsee kw of the same kind when they 
we both oattla thefta of eatile stolen in the 


same diatriot within the space of a month 
and sold at the same cattle market. This 
definition cannot take the place of that given 
in the Criminal Prooedore Code. 

None of the oases cited by the learned 
Standing Coansel are relevant, except the 
case of Bal Gangadhar Tilak, In re (1). The 
following remarks at page 23i* may be 
quoted: “if the exceptions are mutoally ex. 
olosive, the provisions of sections 236 or 237 
eoald never be invoked to prevent a mia- 
carriage of jastioe arising from a failure to 
make good all the details of a charge joined 
with two other charges nnder section 23J, 

* For example, if A were charged with 
three thefts in bnildings within the year 
and the evidence established that in one 
case the theft was committed on the roof 
and not in the building, the accused could 
not be convicted of simple theft under the 
powers conferred by section 237, because 
the applicability of section 236 would be 
negatived by the mere fact of the join* 
trial under eeotion 234. We find it diflS*. 
colt to believe that the Legislature intended 
that a joint trial of three offences under 
section 234 should prevent the prosecution 
from establishing at the same trial the 
minor or alternative degrees of criminality 
involved in the acts complained of.” 


VI/ VAyrUlia 

a correct view of the law, they do not 
apply in the present case. There is here 
no question, in regard of either offence, 
of a eonviotion of a minor or alternative 
offence to that obarged. It ig not a ques* 
tion of two charges under section 380 
and a conviction for one offence under 
section 380 and for the other under section 
379. But as regards one offence the 
accused has been charged under section 
380 and oonvioted nnder that section, while 
as regards the other, be has been charged 
and oonvioted nnder section 37P 
He bu not been convicted under section 
379, though obarged under section 380 
And in neither case was he charged in the 
alternative under section 379 or 380 Thus 
wither section 236, Criminal Procedure 
Code, nor section 237, Orimiual Prooedura 
Code, ean be read with section 234, Criminal 
Prooedore Code, in this case 
(1) 2 Ind. Cas. 277| 83 B. 221, 10 Bom L.V. Q 9 a a 
M. L. T. 46, 9 Or. L. J. 220. ^ ^ 

a 

^Fog* of 38 B.— li. 
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The aooQsed has been charged and tried 
in the same trial for ttvo offenoes not cf 
the same kind, and I oannc-t distiogcish 
this case from that in Emperor v. Bisak'! 
Panka (2), in which it was held that the 
aoonsod could not be charged with and 
tried at one trial for three offences res- 
pectively under sections 3£0, 454* and 457 
of the Penal Code, and that with reference 
to Subrahmania Ayynr v. Emperor (3) the 
whole trial was vitiated, i have, there- 
fore, no alternative but to set aside the 
convictions and sentences, and to order a 
re trial, which must be by the District 
Magistrate, as there is no other Magistrate in 
the District with section 30 powers. In retry- 
ing the case the District Magistrate may well 
record the evidence in somewhat greater 
length and detail. Also I consider the 
evidence as to previous conviction extremely 
.unsatisfactory. Even if Bager prints are 
.not available some more recent evidence 
than that produced is surely available, and 
some enquiry seems desirable as to whether 
the accused was really convicted of rape as 
he says, and whether the person convicted 
-of rape was the same person as was con- 
victed in the other cases. The convictions 
are set aside and a retrial ordered. 

Petrxal ordered, 

(2) 15 C. P. L. R. 63 Cr. 

^ (3) 26 M. 61; 6 0. W. N. 866; IIM.L. J. 233; 3 
^Bom. L. R. 640; 28 1. A. 267; 8 Sar. P. C. J. 160; 2 
•Weir 271. 

! CAtiOUTTA HIGH COURT. 
Criminal Revision No. 3 op 1919. 
February 14, 1919. 

frcrenh— Mr. Justice Riobardeon and 
' Justice Sir Syed Sbamsul Huda, Et. 

• PEARY LAL MULLICK— 2no Party— 

Peiitioner 

t$TSU8 

SURENDRA KRISHNA MITTER 

■ AND OTHERS — IST PARTY— OPPOSITE PaRTT. 

I CnminoZ Proceiure Code (Act V of 1898^, ««. 133 , 

. 137~J?€moraJ of ols^ruc/iow— Bona fide claim of right 
,-^Order directing institution of Civil suit within 
certain period, legality of— Evidence not taken, effect of. 

f In a proceeding under section 138, Criminal Pro- 
oedare Code, for the removal of an obstruction from 
^ a riverside jAaf m being part of public way, the 
second party clainsed the ghat as his private pro- 
,perty, and the Magistrate, while declaring the good 
•faith of the second party’s claim, directed without 
taking any evidence that unless the second party 


sought to establish his right in the Civil Court 
witbiu six mouths, his hona fuleg would be questioned 
again by the Magistrate: ' 

Held, that the Magistrate’s, c-nnditional order was 
bad in form and that he should not liave made it 
without taking evidence from one side or the other. 

Rule against the order of the Sab Divi- 
sional Magistrate, Barraokpur. 

Babufl Mnnmofha Noth Mukerjee and I rohoih 
Chandra Ghatterjee, for the Petitioner. 

Babus Dasrathi Sonial, Kanaidhit Dutt 
aud Hari Gharan BannerjCe, for the Opposite 
Party. 

ORDER —This Rule relates to an order 
made in proceedings initiated under section 
133 of the Criminal Procedure Code. By 
a conditional o'-der made under that section, 
the petitioner was directed to remove an 
obetruotion from a riverside ghat as being 
part of a public way. In showing cause 
against the order under section 137, the 
petitioner claimed that the ghat was bis 
private properly and denied that the public 
had a right of way over it. The question 
so raised was a question of title and, there- 
fore, as the Magistrate very properly 
recognised, the further question arose whether 
the petiticner’e claim was a bona fide claim 
or whether it was in the nsual phrase **a 
mere pretence to oust the Magistrate’s 
jurisdiction”. He decided that further 
question, however, as a preliminary question 
without going into evidence. His conclusion 
was in favour of the petitioner’s good 
faith, and be made an order so declaring 
and further directing that unless the 
second party sought to establish bis right in 
the civil Conrt within six months, "bis bona 
fidee will be questioned again by this Court.” 

Tbe petitioner does not complain of this 
order so far as it upholds his good faith, 
but be objects to so much of the order 
as throws npon him (be burden of estab- 
lishing his olaim in tbe Civil Court. 

In our opinion, regard being bad to the 
circumstances, the Magistrate should not 
have made this order in the form which 
he made it without taking such evidence 
as might be adduced before him by one side 
or tbe other. 

We, therefore, set aside the order and 
remit, tbe ease to the Magistrate to be taken 
up from the point at which it stood before 
the order was made, and disposed of Id 
accordance with law. 

Order set dsidg. 
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Madras h gh court. 

Civil Aipb^l No. 167 op 1917. 

October 9, 1918. 

Prese««:-Sir John Wallis. Ex , Chief 
Jostioe, and Mr. Jostioe Spencer. 

ADDAGANn OHINNA VENKATA 
SUBBA ROW. Minor, by Motber 

AMD NEXT PSIEfD NARAS AMMA, AND AHOTBER 
-“PlaIN 1IPF5— APtELLANTS 
tersus 

YB.VIMANUR VENKATRAMAYTA and 

OTBSRS— DePENDAhTS No.H, 1 TO 10, 12X0 
16 AND LeOIL RepRESENTATiVE OP THE 

Defendant No. 11 — Respondents. 

InamVaifoc/itfd to hereditary office, eafranchigement 
of, effect of-RegUtration, effect of—ferson^ in u-ho^e 
in&m regUtcredf wficther can fue for recovery 
of lands attached to office without impleading other 
members of family. 

The effect of tlie enfraaclusemeat of an inaot 
attached to a hereditary ottice ia to disannex the 
tnam from the property and to convert it into 
ordinary property, with the result that the lands, 
after onfranchieement, are held by the family 
which was entitled t» the office fp. 16.', col 2.] 

Tho registered holders of an hereditary office, 
whoso names had been registered before enfran- 
ohisomont, represent the inam for the purpose of 
recovering It after enfranchisement and arc entitled 
to institute a suit for tho purpose without joining 
the other members of the family as parties to the 
amt. [p. 162, col. 2.] ' 

Appeal against the decree of the District 
Court, Cnddapab, in Original Soit No, 13 of 

Mr. r. Narayanmurtky, for the Appellaote. 

Messrs. T. V. Veucatrama Aiyar and 0. 
Satna Bau, for the Uespondents. 

This appeal coming on for hearing on 
the llth and 12tb Febroary 1918 and 
having been posted to be spoken to on the 

I4tb February 1918, the Court delivered the 
following 

JUDGMENT, — This is an appeal from 
the judgment of the District Judge of 
Cnddapab in a suit brought by the plaint* 
llEs, who were the registered holders of 
the Karnam’s office in this particular Inam 
Village, to reoover from the Bbrotriemdars 
eertain lands which, they contend, were 
emoluments of the Karnam’s office. The 
District Judge has found, and his finding 
hu not been and could not be seriously 
disputed, that these lands were Karnam’s 
loam and that they were excluded from 
the Sbrotriem lands when the Sbrotriem 
Inam was confirmed by the Inam Com. 
musioD. Prima faoie, the title to tboM 

U 


lands undoubtedly before the enfranchise, 
men*; in the holders of the Karnam’e 
office for the time being. The Karnam’s 
office was a hereditary office, and these lands 
were annexed to the ogice for its emoluments 
and the holders of the offije for tho time 
being were entitled to them. The Diatriofc 
Judge has, however, found in this oaea that 
the plaintiffs’ suit is barred by limitation 
on the ground that these lands have, for 
a very long time, been in possession of 
the Shrotriemdars. On the other side, 
reliance is phsed upon the fact that the 
Shrotriemdars have all along been making 
payments of Rs. 25 annually to the 
Karnam in office, and the Shrotriemdars 
have not proved by affirmative evidence that 
they were tr<’ppasser8 and in possession as 
such. Having regard to the fact that this 
was a Karnam’s Inam and to the aonual 
payments to the Karnam for the time 
beirg ani t) the fact that they might 
very well have got into possession by some 
arrangement as to management owing to 
the incapacity of the Karnam, we think 
that the Dislrict Judge has placed the 
onus on the wronj side, and that the 
onus is strongly upon the Shrotriemdars to 
show that their possession was not permis. 
sive but adverse and they failed to dis. 
charge that onus. It is not necessary 
to rely on the oral evidence on either side 
which, in a case like this, is often 
exceedingly inooDolusive. There is a doou- 
ment, Exhibit PI, wh!oh throws considerable 
light upon this case. It ie an order by 
the Settlement Officer for the enfranchise- 
ment of the Karnam’s Inam, and it affords 
evidence of certain transactions of which 
other evidence is not forthcoming, ft is 
found by the Settlement Officer that, for 
21 years from 1877 to 1898, Narasinga 
^w was the Karnam, that, under Regula- 
tion VI of 1631, besued the Shrotriemdars 
for possession of those very lands and 
that he obtained a oonsent judgment in a 
summary suit in a Revenue Court. It is 

‘n beoaase 
all the Shrotriemdars were not parties 

but the fact that many of them consented 

to the restoration of the lands goes far to 

support the case for the plaintiffs that their 

occupation was permissive. We have been 

referred to Exhibits K and L, but they 

do not help us. Exhibit K is simply a 
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takid from the Tabeildar to the Sbrotriemdars 
telling them to see that the Karnam, who 
had aoted daring the faspension of the 
holder of the office, ehonld be paid by the 
principal Karnam for bis work oat of the 
loam Taram. Similarly Exhibit L is a receipt 
given by the acting Karnam to the Karnam 
for each a payment. It is said on the 
other side that it is anlikely, if there had 
really been a lease and if the possession 
had been permissive, the Sbrotriemdars 
would have been allowed to oontinne in 
possession for saob a small payment as 
Rg. 25 annaally. There is nodonbt some 
force in this contention, bat the facts of 
the case are very obsocre, and, as we have 
said, we do not think that this is sofficient 
to rebat tbe inference which arises from 
some of tbe onteianding facts that the 
defendants’ possession was permissive. 

Tbe other qaestion is that of misjoinder 
or non joinder. It is said that this snib 
ought tc have been brought by tbe mother 
of the plaintiffs, who was tbe daughter of 
Narasinga Bow, tbe last Karnam. That 
is a complete raisoonception. The office 
under tbe Madras Regnlation II of 1894 
devolves upon the next male heirs. There- 
fore this woman, tbe plaintiffs’ mother, 
never succeeded to the office At the time 
of the enfranchisement, tbe plaintiffs were 
minors, but the office bad been registered in 
their names, omitting their elder brother, who 
was entitled to some other Karnam’s office 
and was held not capable of holding two 
Karnam’s offices at tbe same time. The 
plaintiffs were minors and tbe effect of the 
registry was only to keep alive their claims 
to the office as soon as either of them 
became capable of filling it. In these 
ciroumstanoee tbe Karnam’s loam was 
enfcanohised, but it was in tbeir favour. 
As we ha^e said, up to the time of 
enfranchisement, the lands were annexed 
to the Karnam’s office and enjDyed by the 
holder of tbe office for the time being, who 
was the only person who had any right 
to them. In a Full Bench case in Pingala 
Lakehmipati v. BommireddipalliOhalamat/ya{l) 
overmliog several other oases, and following 
the judgment of Bhashyam Aiyangar, J. 
in Qunnaiyan v. Kamakehi Ayyar (2), it 

(1) 30 M. 434, 17 M. L. J. 101 (P. B.), 2 M. L. T. 

101 . 

.. (2) 20 M. 339. 


was held that the enfranchisement dis* 
annexes tbe Inam from the offira, converts 
it into ordinary property and releases the 
reversionary rights of tbe Crown in tbe 
Inam, but does not confer on the persons 
named in the title deed any right in 
derogation of those possessed by o*ber 
persons in tbe Inam at tbe time of tbe 
enfranchisement.” Applying that to this 
case, tbe revolt is that the land which h id 
been an endowment of a he* editary office 
came to be held by the family which was 
entitled to tbe office. The registered boHers 
of the Inam were plaintiffs and there can be 
no doubt that they vvould have beeu entitled 
to sue to recover the Inam before tbe enfran- 
ohisement. We do not think that they ceased 
by virtue of tbe enfrauobisement to represent 
tbe Inam for the purpose of recovering it. 
As we hold that the possession was permis- 
sive on the date of the suit, there will be no 
question of limitation. As regards tbe ques- 
tion of mesne profits, Mr. Venkatarama 
Aiyar has pointed out that, on the date of 
the enfranchisement, tbe plaintiffs’ elder 
brother was a maior and would have been 
entitled to sue to recover the Inam and also 
to recover mesne profits, and that so far as 
mesne profits are oonoerned, time should be 
considered to have ran as against him and 
against tbe plaintiffs also, and, therefore, tbeir 
claim for mesne profits must be considered 
to be barred except as to three years before 
tbe suit. We accordingly give judgment for 
possession with mesne profits lor three years 
before suit and subsequent mee<ne profits 
until delivery of possession. 

As there is no finding on tbe 5th issue we 
have decided to call for a finding on that 
issue on the evidence on record, and also for 
a finding as to tbe rate of mesne profits as 
to whiob fresh evidence may be taken* 
Findings should be submitted in two months. 
Seven days are allowed for objections. 

In compliance with the above order in tbe 
judgment, the District Judge of Guddapah 
submitted tbe following 

FINDING. — I am directed to record a 
finding on tbe evidence on record on tbe fifth 
issue: "'Whether the plaintiffs are entitled 
to the madavQ rights claimed in the plaint 
schedule for tbe plaint lands or any of them” 
and also on the issue "What is the rate of 
mesne profits to which tbo plaintiffs sro 
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entitled per year.” On this issue the par- 
ties were allowed to adduoe further evi* 
denoe. 

2. The issue as to mesne profits can be easily 
disposed of. Plaintiff witness No. 6, the 2Dd 
plaintiff’s nnole, says that daring the three 
yearo before snit and the three years after 
the institution of the suit, the net insome of 
the lands has been R^, 75-0-0 per annum. 
The Ist defendant, in the witness box, says 
the net inoome has been about Rs. 70 to 75, 
not more than Rs. 75. There is no more 
evidenoe. I find that the rate of me^ne 
profits to whieh the plaintiffs are entitled 
per year is Rs. 75. 

3. The other CLuestion is not so easy. 
The mad^va right is olaimed only for item 
No, 8, t e.f wet Paimash number 17. The 
plaintiffs aver that this land is entitled to 
irrigation, under the Oasabandham channel. 
The defendants now admit this, thongh no. 
thing is said about this in the written state* 
ments. Bnt the plaintiffs in their schedule 
have described the channel as No. 3 channel 
ftnd tbo dofeodaDt^ in their written state* 
ments deny that plaintiffs are entitled to 
any right in that channel, and some of the 
defendants epecifioally say that No. 3 chan, 
nel is a private channel belonging to the 
Shrotriemdar. Defendants Nos. 6 and 7 say 
that there are two channels for the wet Inams, 
namely, Dasabandbam channel and their 
Own ohannel, and the Daaabandham channel 
oeased to flew, and, therefore, the defendants 
alone are entitled to the private channel. 

4. The question, therefore, seems to be 
whether the No. 3 ohannel is a private 
ehannel of the Shrotriemdars or whether it 
is the Dasabandbam ohannel, 

6. I do not think the doenmentary evi* 
denoe throws mneh light on this question. 
It shows that the land is doable crop wet, 
but it does not show that the source of irriga* 
tioD is No. 3 obaune). Exhibit I requires 
Mms oonsideration. This is a maiutenance 
“Md and it shows that Tengamagari Madi, 
Paimash number in question, is under 
No. S sbaonel. But the defendants point 
out that the land referred to in Exhibit I is 
dry land and they say that the grant of the 
tnadava right in that ease was a mere matter 
of grsee in favour of a relation. They also 
point out that the senroa of irrigation for 
the wet land referred to in Exhibit I is the 
fiTW ohannel and they want me, therefore 


to infer that the river channel is the Dasa* 
bandham ohannel as distinct from the No. 3 
channel. But I do not think it is safe to 
draw that inference. Xt cannot be presumed 
that the river channel is the Dasabandbam 
channel. 

6. The defendants rely upon Exhibit XIV, 
an endorsement given by the Tahsildar sfcat’ 
ing that the Dasabandbam channel is in a 
rained condition, but that endorsement is 
scarcely eoffioient by itself. The facts con- 
tained therein sboold be properly proved. 
Moreover, that Dasabandbam channel is one 
that feeds the blacksmith Inam lands and 
may be a different channel. 

It is necessary, therefore, to examine the 
oral evidenoe to determine the question. 
The parties do not seem to have made a real 
effort to thresh out this qnestion properly. 
P . W. No. 1 in examination in-ohief says 
that the Dasabandbam ohannel irrigates the 
wet land. In cross-examination he says that 
this ohannel is otherwise known as No. 3 
ohannel. He is the only witness on the side 
of the plaintiffs who speaks about this mat- 
ter. 

8. Defendants* witness No. 1 is Ist defend- 
ant. He says that the channel which now 
runs through the Sbrotriem is their own chan- 
nel and not a Dasabandbam ohannel. In 
November 1903 the Disabandbam ohaonel, be 

says, became ruined and silted up on account 
of floods and is not in use now. Then he refers 
to Exhibit XlV. With regard to Exhibit I 
he says that number 77 therein is a mistake 
for 73. 

9. In oross examination he says that the 
Shrotriemdars were given Dasabandham 
Inarn by the Sircar and they are still enjoys 
iug that Inam which was granted for keep, 
ing the channel in good repair He says the 
Sircar gave them notice to repair the ohannel 
and they spent about Rs. 2,0 .'0 but the repairs 
are not complete, but the loam has not been 
resumed. He says the Dasabandbam channel 
is in the river itself aui the private channel 
starts from the bank of the river, aud that is 
how it was not silted up at the time of the 
flood. 


10. There is no other evidence on this 
subject. 

11. The plaintiffs claim madava right in 
No. 3 channel only for item No. 8. They assert 
that No^ 3 ohannel is the same as Dasaban- 
dham channel. Exhibits I, IX, X, XI show 


164 


INDIAN CASES. 


BlI KANSP V. BAl JADAV, 


Ci&id 


*^}iat i-i connecticn wi‘!i the irn’gation of Ven- 
gamagari Madi, whiob is partly wet acd part* 
ly dry onltivafed vet, three ohanoels are 
mentioned, i. e , ^o. ofaannel, a river oban* 
nal, and a Dasabaodham obannel. Bnt ood> 
eideriog tbe ar.6ati*faotory natare of the evi* 
denoe it is not possible to say if these are 
three separate channels or branches of the 
same channel or the same channel cnder 
different names. P. W. No. 1 swears that 
the Dasabandbam channel is otherwise known 
as the "third channel.” The 1st defendant 
tries to meet this by saying that the Dasa* 
bandbam channel is oat of repair, bat I do 
not think be has proved it properly. The 
alleged notices issued by Government have 
not been prodaced. Under these oiroam* 
stances, 1 6nd that plaintiffs are entitled to 
the madava right in No. 3 channel as claimed 
in the plaint for item No. 8 alone. 


This appeal coming on for 6nal hearing 
after the return of the hading of the loner 
Court upon the issues referred by this Court 
for trial, the Court delivered the following 

JU DG ME N T. — We accept the Bnding and 
allow mesne profits at Rs 75 par annum, and 
declare that plaintiff is entitled to madaia 
right as regards item No, 8 from obannel No. 3. 
These provisions will be incorporated in our 
decree. 

Respondents will pay the costa throngh- 
out. 

M. 0. P, 


Appeal allowed. 


BOMBAY HIGH COURT. 

SECOND Civil Appeal No. 1129 op 19i5. 

April 10, 1919, 

rwen<:_Sir Basil Scott, Kt., 

Chief Justice, and Mr. Justice Hayward. 
BAI JCANKU — Appellakt 


AVhoro n decree is passed .■i;'aii)st a widow on 
grouml personal to lierscif, ami which would not 
have been passed hut for an admission made by' 
her, her admissitm is not l>inding upon her revcr«- 
sioncr. [p I6P, col 1 ] 

The withdrawal of an appeal lias the effect of; 
making the decree appealed against final, [p. 166, 
col. 1.] '' 

Appeal from the decision of the District 
Judge, Broach, in Appeal No. 4 of 1915, 
oonfirmiog the decree passed by the Joint 
Subordinate Judge at Broach, in Civil Suit 
No. 221 of 1911. 

Mr. 0. S. Rao, for the Appellant, 

MeK.sTS. Ooy/jjee and H. V. Divatia, for 
the Raspondent. 

JUDGMENT. 

SCOTT, C. J. — Tnii is a suit by a reversioner 
to redesm a mortgage created* by a Hindu 
widov Hai Bonji. 

The original mortgig) wa.a in 1854 It 
was for the debts of the husband of Bonji. 
It was renewed in 1857 for the existing 
debts and certain further debts contracted 
by this widow. Tne latter mortgage is 
that in qnoation in this suit. It contained 
among other provisions a Gahan Lahan' 
clausa tTab it the money was not paid 
within a year, the mortgagee should beconie 
the owntr. 

In 1855 a suit was filed by the widow 
Bonji to redeem the mortgage. It was 
dismissed by the Mansif, on the ground 
that the plaintiff had admitted in 1859, in 
a deposition given in a suit filed by the 
mortgagee against a tenant, that the mort* 
gagee had become owner of the property 
by the operation of the Gahan Laban 
clause. For this reason the Mansif did 
not apply to the case the decision in Ramji 
V. Ohtnfo (1) decided in the previous 
year by the Bombay High Court, to the 
effect that notwithstanding a Gahan Laban 
clause the doctrine 'once a mortgage 
always a mortgage’ prevails in this Presi- 
dency. 

Against the Mnnsif’s decision an appeal 


versus 

BAI JADAV — Respondent. 

Ilinda Laio—Widow, decree against, whether binding 
OK reversioner— Burden of proof— Appeal, withdrawal 
of, effect of. 

In a suit by a reversioner on the death of a 
widow, in which he challenges the binding nature 
o£ a decree against the widow, the onus is on him 
to prove that there lias not been a fair trini r.f 
tlio right in suit. [p. 165, col. 1.] 

> 


was filed, but it was not heard, as before 
the hearing it was recorded as ‘adjusted’. 
Bonji died in the year 1902, The reversioner 
sued within twelve years of her death for 
redemption. The defendant^mortgagee con- 
tends that the right of redemption is gone, 
and relies on the deerse in the suit of 1865 
in support; of the plea of resjudioata. 

(1) 1 n. H. 0. K. 199, 
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That a deoree against a widow in relation 
to her husband’s property m%y bind rever- 
eionera is well established, provided certain 
Mnditions exist. The leading case is 

Katana Natohier v. Raiak of 'ihtvagunga 
(■ ). The doctrine applicable to the present 
Buit is to be found at page 603 of that 
yoluma in the following passage: “it seems, 
however, to be necessary, in order to 
determine the mode in which this appeal 
ought to be disposed of, to consider the 
question whether the deoree of 1847, if it 
had become final in Anga Mootoo Natnbiar’s 
lifetime, ^ would have bDund those claiming 
the^ Zsmindary io succession to her. And 
their Lordships are of opinion that, unless 
It could be shown that there had not been 
^ fair trial of the right in that suit— or, 
m other words, unless that deoree could 
have been SDooessfully impeached on some 
special ground, it would have been an 
effectual bar to any new suit in the Zillah 
our y any person claiming in sucoession 
t^o Anga Mootoo Natohiar. For assuming 
n ba entitled to the Zsmindary at 
all, the whole estate would for the time be 
ves a 10 her, absolutely for some purposes, 
though, m some respects, for a qoaliSed 
intereal; and until her death it could not 
ba asoerkaiDsd who would be entitled to 
Bucoeed. The same prineiple which has 
prevailed in the Courts of this country 

fail representing the 
inbentanoe, would seem to apply to the 
ease of a Hindu widow; and it is obvious 
that there would be tbe greatest possible 
iQoonvoDienoe in holding that the succeeding 
heira were not bound by a deoree fairly 
and properly obtained against tbe widow.” 
It would appear from these remarks that 
tbd onus 18 on a reversioner obailenging 
the ooLolniue nature of the deoree against 
.the widow on whose death he claims to 
proye that there has not been a fair trial 
of the right m suit. The question arises 
^owing to the appeal filed by the widow, 
whether the termination of tbe suit in 
the manner iu which it was disposed of 
.oen operate to bind tbe plaintiff. It is 
.argued that tbe widow appealed, relyiug 
upon the decision of tbe Bombay High 
Oonrt in the case of Bamii v. Ohinto (1) 
toe *nopnclo8ive nature of her previous 
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admission, and that, then, without apparent 
Oiuse aha abandoned the apoeal. It is 
oontended. as was found by t-e learned 

Judge mthe trial Court, that B^nji cannot 

raasooably be said to have fairly and 
honestly contested the right and taken 
the steps necessary to protect the estate 
of which she was in charge for the time 
being a? a Hindu widow. The learned 
Judge of the lower Apoellate Court has 
however, considered the effect of the with’ 
drawal of the appeal, and his finding is 
expressed in the following paragraph:— 

1 here was no allegation in the pleadings 
that the withdrawal of the appeal was 
due to fraud, collusion, or compromise, 
aud there is no legal proof either. It 
would be profitless to speculate as to the 
cause of the aWthdrawal. It was suggested 
tha- the firs« Court having in its judgment 
stated that Bonji had perjured herself, 
abe must have got frightened lest the 
Court of Appeal should sanction her pro- 
secution, if it oamo to hear the appeal. 
But this is mere conjecture and oonjeclure, 
however wellfounded, cannot bo accepted 
as legal proof, It was also suggested that 
as tbe property was worth considerably 
more than the amount raised on it, and 
as the Muosif’e decision was manifestly 
wroog, Bonii was unlikely to have 
withdrawn the appeal unless it was made 
worth her while to do so. But this, again; 

IS mere suspicion which, though it may be 
well founded, cannot bo acted upn, ]. 
therefore find that it h not shown that 
the withdrawal of the appeal was doe 
to fraud, collusion, or compromise.” He 
therefore, held that the withdrawal of tbe 
appeal bad the effect of making the decree 
of the first Court final, and as that deoree 
was fairly and properly obtained in a suit 
contested up to deoree, it fulfilled the 
oonditioDS of the rule laid down in the 
Sktvaounga s ca,, (2) as amplified in the later 
oases. Tbe later cases material to thia 

t"® /a®"’’* Ohitterje^ v. 

Mothurrnokun Ooswjmi (3'. in whicb tbe 

litw nn T ^ ^PresaDted the estate in a 
litigation had baen negligent in applying 

for leave to appeal in forma Z*,erl 

Bgainit a decree which had been passed 

Bgaiosl her, and it was held that the 
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diemissal of her applioatioo, with the 
reenlt that she was anable to appeal at 
all for want of foods, was binding upon 
the reversioners. The ease oan only be 
put on the ground that the negligenoe of 
the person representing the estate may 
be relied upon by the opposite party for 
the purpose of barring the right of a 
reversioner subsequently to agitate the 
point whiob it was in the power of the 
negligent party to have had tried out in 
appeal. Other and later oases are Qhelabhai 
V. Bai Jater (4), very similar to the present 
ease, and Bisal Singh v. Baltcanl Singh (5), 
the passage ohie fly in.point being at page 1 7&*. 

Being bound io eeoond appeal to aooept 
the finding of faot of the learned Judge 
of the lower Appellate Cocrt, which has 
been above set forth, I am of opinion 
that on that basis the learned Judge was 
right in bolding that the withdrawal of the 
appeal has the effeot of making the deoree 
of the firet Court final. The learned Jodge, 
however, did not deoide the oase against 
the plaintiff, for he held that the deoree in 
the Munsif’s Court was given against the 
widow on a ground personal to herself 
inasmuch as the Munsif would not have 
80 decided but for her admission, and that 
her admission in the litigation coold he no 
more binding upon the reversioner than an 
alienation by her of her equity of redemption 
otherwise then for necessity. The question 
is whether the learned Judge is right in this 
oonolneion. 


In my opinion be is right. The su 
was decided by the Munsif on the grout 
that notwithstanding the deoree in Bam 
V. Ohinto (1), which had established for Gahj 
Laban mortgages the principle of ‘once 
mortgage always a mortgage’, the wido 
Bonji was oonolnded by an admission in 
previous deposition to the effect that tl 
mortgagee bad become the full owner \ 
operation of the Gaban Laban clans 
Such a decision cannot be rested < 
the doctrine of estoppel, for the me; 
admission of the widow in a depositic 
raised no estoppel although the Mud« 

seems to have treated Bonji as estonoi 
(4) J7 lad. Cas. 866j 14 Bom. L. E. 1143; 37 B 1' 
t6» 48 Ind.Cas, 663; 46 I. A. 168; 24 M. L. T ‘ 5( 
28 0. L. J. 619; 40 A. 693; 9 L. VY 62- ‘23 C W 

826, (1919) M. W. N. 165; 36 M. L. J. 697; 21 Boi 
h, R. 611 (P. C.) 

•Page of 46 I. A,— JSd. 
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from pleading that the equity of redemp* 
tiou remained in her. It was not an estop* 
pel binding on Bonji’s representatives, as* 
suming that the reversioners of her husband 
oan in tbe oiroumstaooes be treated as her 
representatives. Tbe suit was dismissed 
in consequence of an nngnarded state* 
ment by Bonji which oonld affect no 
one but herself. The plaintiff’s oase oan, there* 
fore, be put at least as high as that ol the 
reversioner in Braja Lai Sen v. Jiban Kruhna 
Roy ffi), where a suit by a widow to set 
aside a sale bad been dismissed mainly on 
tbe ground that the sale had been confirm* 
ed with tbe consent of the widow given 
upon receipt of Rs. 2 040 by her and tbe 
learned Judges Maclean, C. J , and Baoerjee, 
J., said that having regard to tbe ground 
of dismissal, it would . not be right to hold 
it a bar to tbe reversioners* claim. Tbe 
only remaining question, therefore, is whe* 
ther the suit is barred by limitation. Here 
again I think the learned Judge is right, 
for if tbe equity of redemption was only 
euepended daring Bonji’s lifetime, tbe re* 
versioner being within sixty years would, 
even according to the Limitation Act of 1659, 
clause 15, be within time. 

The deoree of tbe lower Court must be 
affirmed and the appeal dismissed with costs. 

Hatward, j. — T he plaintiffs sued defend* 
ants to redeem a possessory mortgage, dated 
22nd December 1857. It was executed by 
the widow of tbe last male bolder and 
contained a ’'Gaban Laban” clause pro* 

viding that the mortgagee should in default 

of due payment of tbe loan become owner 
of the property. It was admitted by tbe 
widow on 2l8t October 1859 io proceed* 
ings between tbe mortgagee and tbe tenanti 
that tbe mortgagee bad under the ' Gaban 
Laban” provision become owner of the pro* 
perty. She nevertheless sought some years 
later to repay tbe loan Rs. 2,30U and redeem 
the property valued at Rs. 13,0- 0, but her 
suit was on tbe strength of her previona 
admission dismissed on 31st October 
1865. It was, however, conceded in the 
judgment that otherwise the * Gaban Laban 
provision would not have had the effoot ox 
making the mortgagee the owner of th* 
property in view of the decision in 

V. CAiWc (l), Tbe widow appealed on the 

grounds that she was not bopod. b/ 

(6) 2$ 0. 285 at f. 297. 
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admission in other proceedings and that the 
deoision was directly opposed to the raling 
in ffamjiv. Ohinto (1). The appeal was 
filed on 30th November but was 

withdrawn on payment of costs on 23rd 
January 1865, It was endorsed **adjasted” 
on 3rd February 1866. No farther proceed* 
logs were taken and the widow died in 
1902. The representatives of the rever- 
sioners brought the present proceedings for 
redemption against the representatives of 
the mortgagee in 1911. There was no ques- 
tion as to the propriety of the mortgage, 
nor on the other side was it disputed that 
the debt had long baen liquidated out of 
the profits of the property. The substantial 
questions were whether the reversioners 
were bound by the decree against the 
widow and whether they were barred by 
limitation. 

The Sobordinate Judge came to the con* 
elusion that the reversioners were not bound 
as there had not been a fair trial of the 
right of the reversioners within the ruling 
in the Shib'jgunga^a case (2) in that the 
widow bad compromised the appeal. He 
thought the widow could not “under the 
oircumstanoes be reasonably said to have 
fairly and honestly contested the right and 
taken the steps neosssary to protect the 
estate of which she was in charge for the 
time being as a Hindu widow” The Die* 
triot Judge came to the same oonolusion 
but by a more direct route. He considered 
that the ground on which Bonji'e (the 
widow’s) suit was dismissed washer admission 
that the breach of the 'Gahan Lahan* clause 
had made the mortgagee owner’ and that 
it was thus dismissed on a ground pereonal 
to heretlf,” and did not bar the reversioners. 
He considered that it was “not ehown 
that the withdrawal of the appeal was due 
to fraud, collusion or oompromise” and that 
the ease must be dealt with as if no 
appeal had been preferred.” He thought 
that the ruling iu the Shivagunga*s case (2^ did 
not support the proposition that “where the 
deores appears to he manifestly wrong, it 
is the widow’s duty to appeal from it, and 
if she fails to do so, or having appealed 
faile to press the appeal to a decision, she 
shall be oonaidersd to have failed in her 
duty to protect the estate and the decree 
in that ease will not bind the reveraionsrs.” 
U would seeiq, therefore, that he held that 


there had not bssn a fair trial of the right 
of ths reversioners quite apart fron what 
happened to the appeal. Both the 
Subordinate Judge and the District Judge 
held the reversioners were not barred by 
limitation. 

We have, therefore, thess established facts. 
The loan of Ri. 2,-!00 on mortgage of pro- 
perty worth Rs. 13.000 was permitted by 
the widow, on an admission extracted from 
her io other proceedings in direct opposi* 
tioo to the equitable rule “once a mortgage 
always a mortgage” recognised in fiamn 
v. Chinh (0, to result in the enlargement 
of the mortgagee’s interest into full owner- 
ship without dispute in appeal. It seems 
to me impossible for us to say on the^e 
established facts that there was no justifica- 
tion for the view that there had been no 
fair trial of the right of the reversioners 
within the ruling in the Stvagunga’s case (2)— 
the view held notwithstanding some differ, 
euce of opinion as to what happened to 
the appeal by both the lower Courts. It 
seems to me that this case and indeed 
every other of this nature must be 
decided on its own particular merits. 
The admission of the widow here was 
apparently without oonsideration and without 
legal necessity. It was inoonolusive and 
it would 89601 to have bsen insuffioiaot 
even to bind her own limited inieresb in 
the equity of redemption. It was ob7iois]y 
ineffectual to transfer the important interest 
therein of the reversioners. The bebavioar 
of the widow and the widow’s interest were 
the subjects mentioned in the judgmsnt. 
There was no reference whatever to the 
impartaot interest of the reveraionere. There 
was in effect a trial only of ‘the right of 
the widow. There was not a fair trial, 
indeed there was no trial of the right 
of the reveriioners. It seems to me 
that would be eufficient to exclude the 
trial from the role in the Shivigunga^s caw(2) 
without going further and establiahing fraud 
io the withdrawal of the appeal. It has 
somewhat similarly been held that suits 
against the widow for arrears of rent or 
maintenaoce chargeable to the estate wsre 
parsoually against tha widow and did not 
involve ths rights of ths ravarsioners. 
There was no nsoassity, thorafore, in thoie 
Bliss , to eitahlisb friul. Tosy ware 
yugsnisrchitnisr O'toasv. Srsmuttg Saninei 
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Dossee (7) and Baijun Ifoobeyv. Brtj hhook'in 
LaU Aicusti (8). It has also somewhat simi- 
larly teen held Ibat euita in wbioh arbitra- 
tion awards or oompromises have been ao- 
oepted by the widow wonld, qnite apart 
from the frand, not bind the reversioners. 
These have been detailed at pages 92 to 94* 
of Ehunni Lai v. Qobind Krishna Narain (9). 
These rulings were there held inapplioable 
(at page 103*1 hot were rot disapproved 
by their Lordships of the Privy Counoil. 
It would seem, therefore, that if there 
should be no real trial of the rights of 
tho reversioners, it would ba unneoessary to 
establish fraud to exclude the trial from 
the rule in the Shivagur.gas case (2). If 
there should bo a real trial of the rights 
of the reversioners, the effect would, of 
course, bs nallided by proof of frand. 
But there must be a real trial of the 
rights of the reversioners and there must also 
be freedom from fraud in order to provoke 
the rule in the Shivagungi's cass (2). Sooh 
was not the osse here. There was no 
praotioal trial of the rights of the rever- 
sioners and there was no necessity to 
establish frand. This case wa.°, therefore, dis- 
tiognisbable from those of Jugul Kishore v. 
JotenLo ld.ohu'% T»gore (10), H iri Nalh 
Chatlerjee v. Mothurmohu'i Ooswani (3) 
and Risol Sin;^ v. Balutant Singh 
(5). It has, moreover, to be remembered 
that, as pointed out in the last mentioned 
decision, the rnls is a special rale appli- 
cable to the peculiar position of limited 
holders under Hindu L)w, and not the 
general and strict rule of rei juiicita pres- 
cribed by section II of the Civil Procedure 
Code of D 08. This spaoial ruU has to ba 
applied with due regard to the pacaliar pre- 
cautions necessaryin this country to prevent 
the exercise of pressure over limited female 
holders to the prejudice of the rights of 
reversioners. The rule has, therefore, not to 
be interpreted with rdferenoe to the strict 

(7) 11 M. r. A. 241 at p. 26h 8 W. R P. 0. 17j 2 
Sulh. P. C. J. 77; 2 Sar. P. 0. .T. 275; 20 E. K 92. 

;8) 2 I. A. 275; I 0. 131; 24 W. R. 3 3 Snth P. 

C. J. 207i 3 Sar. P C. J. 541; 1 Ind. Doo (n c > (;6. 

(9- 10 Ind Oaa. 477; 38 I. A. »?: 15 0. W. X. 645 . 
8 A. L. J. 552; 13 U. L. J. 676; 13 Bom. L. R, 427- lo 
M. L. T 25; (1911) 1 M. W. N. 432; 21 M.L.J 645- 
83 A. 356 (P. 0.). 

1 10 111. A. f 6 at p. 73; • 0 0. 935; 8 Ind Jur. 455- 
4 Sar. P, C. J. 653; 6 Ind. Dec. (.v. s.) 657. ’ 

*Pa^ea of 38 I. A. — ^d. 


rules regardin? frail and irragaUrities 
required to iayilila'a dsoraas otherwise 
binding under the general law of proce- 
dure. 

It seems to mo that the qasstioQ of 
limitation has also besn decided rightly by 
the lower Courts. Toe suit by the widow 
affected only her own right to redeem, 
and did not, in view of what has been 
said, affect the right of ths reversioners. 
They had sixty years to redsetn under 
section 13 of Act XIV of 1859, and their 
right would not have become barred in 
any case either under that Act or Aut IX 
of 1871 by reason of section 2 of Act XV 
of 1877. But, as a matter of fact, they 
brought their suit within twelve years of 
the death of the widow and within sixty 
years of the mortgags, and their right to 
rsdesm would nob, therefors, b) barred either 
by Article 141 or 148 of the Sebedule to the 
Limitation Act, 190c. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSlOUBa’S 

COURT. 

Ssco.^o Civil Appsal No. 433 op 1918. 

Jane 2,1919. 

Present: — Pandit Kanhaiya Lai, J. C. 

MUHAUM AD ABBAS AND anotbbr 
— Pliiniipps — Appellants 
versus 

Musinmat NASIBANand oruBftS — 

Defendants — Respondents. 

Limjfufton .4ct (IX of 1908*, 8ch. I, Arts. 134, 148 
— Transferby trustee or possessory mortgagee, effect of — 
Consideration— Oooil faith — Transferee, position of. 

In determining whether Article 134 of Schedule I 
to the Limitation Act applies to a suit for th'e 
recovery of immoveable property transferred by a 
truste-) for valuable consideration, the question of 
good faith is very material, for if the transferee 
has acquired tho property from a trustee in good 
faith for a valuable consideration without having 
notice of tho trust, he acquires an immediate title 
to the property under section 64 of the Trusts Act. 
But if he has not acted in good faith and has paid 
valuable consideration, be acquires a title after the 
lapse of the period necessary for extinguishing 
tho rights of the beneficiary to follow the trust 
property in his hands, and to this class of cases 
Article I34 applies. To the former class uo occasion 
for applying that Article arises, [p. 170, col, l.J - 
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The trADBfer by a possessory mortgagee of tlie 
mortgaged property as if it were his own stands, 
howerer, on a different footing If the transferee 
has notice that the transferor has no higher interest 
than that of a mortgagee, he cannot, by reason of 
any misrepresentation which had not the effect of 
misleading him or by dint of any collusive mis- 
description of the interest conveyed, acrjuii-e a 
higher right than that which the transferor actually 
possessed within his knowledge or curtail the period 
of limitation provided for a suit for redemption by 
Article K'*, for no secret compact between two 
persons can affect or alter the law of limitation to 
the prejudice of a third party. Where the trims, 
feree purchases in good faith and for a valuable 
consideration without having any notice (hat the 
transferor had no higher interest than tliat of n 
mortgagee. Article 134 protects him from a claim by 
the mortgagor, unless the mortgagor enforces his 
right as against such transferee within 12 years 
from the date of the transfer [p 170, col. 1.] 

Appeal from the deoree of the First Sab. 
ordinate Judge, Babraicb, dated the 19th 
October 1918, upholding that of the Mansif, 
Kaiearganj, dated the 26th March 1918. 

Messrs. Alt Mohammad and Muhammad 
Ayuh, for the Appellants. 

Pandit Brii Narain OhaJehast, for Re* 
apondenls Nos. 4, 5 and 6. 

JUDOUENT.— This appeal arises out of 
a snit brought by the plaintifFs.appellante 
for the redemption of a half share r.f 
grove No. ‘5 29, old I'f.asra. The grove in 
question belonged to two brothers, Maham* 
mad Husain and Mahammad Abbas. On 
the 18th October 18!0 they mortgaged it 
with possession by way of conditional sale 
in favour of Gbasite in lieu of Rs. 275. The 
grove contained at that time 100 trees 
(Exhibit 2). 

On the 12th Joly 1882 Muhammad 
Husain sold the entire grove to Ghasile in 
lien of Be. 400, ont of which Rs. 125 
were paid in cash by the vendee and 
Re. 275 were credited in satisfaction of the 
previous mortgage of the 18th October 
1880 (Exhibit 3). In the sale deed Muham- 
mad Hneein described himself as the owner 
of the entire grove, but the effect of the 
eala merely was to transfer the equity of 
redemption in half the grove to the morfc* 
gagee. The remaining half share belonging to 
Mohammad Abbas remained nnaffeoted. 
Ohasite removed the trees in the grove in his 
lifetime. 

On the 15th April 1895 the heirs of 
Ohasite, other than Mu$ammat Ghuran 
who is said to bo missing, sold their 14- 
IDDM 3-pi4B sharp of the laqd of tbo 


grove in question to Samsam Ali, the 
ancestor of Mozaffar Ali and Iqbal Ali, 
describing the same as having been pur.- 
chased by Ghasile under a tale-deed of 
the 12th July lb82 (Exhibit A 5;. Muzaffar 
Ali and Iqbal Ali have sir.ce made simple 
mortgages of the said land in favour of 
Dhani Ram, Puttu Lai and Bal Gobind. 

Mohammad Abbas has sold half of his 
interest in the grove in question (o Mansab 
Ali. Muhammad Abbas and Mansab Ali 
jointly Ecel^ to redeem their half share 
of the grove from the persons in posses- 
sion, alleging that the value of the trees 
removed by Ghasite was more than 
suffioieot to satisfy tbo mortgage money. 
They aUo seek to recover Rs. 112 8-0 on 
account of the balance of the price of the 
trees out and removed. Their claim has 
been dismissed by the Courts below on 
the ground that it wa? barred by Article 
134 of the Indian Limitation Act (IX of 
1908), 

Neither of the Courts below has determined 
whether Samsam Ali had any notice of the 
mortgage in suit. The mortgage in qnestion 
was registered. It was referred to in 
the sale deed executed by Muhammad 
Hceain in favour of Ghasite on the l2th 
July 1882 as having been salisSed by a 
set off against the oocsideratiou money 
payable by (he vendee (Exhibit 3). A 
reference is made to that eale deed in 
the subsequent conveyance made by the 
heirs of Ghasite other than Musammat 
Ghuran in favour cf Samsam Ali on the 
16th April 1895 (Exhibit A5), Had 
Samsam Ali taken care to examine the 
suooeesive lille deeds, he would have die* 
covered that Ghasite was originally a 
mortgagee and that only one of the 
mortgagors had transferred the equity of 
redemption to him. Whether these (acts 
would be sufficient to charge him with coo* 
etruotive notice of the right of Mohammad 
Abbas to redeem the mortgage cannot, 
however, be determined until an opportnnity 
is given to the parties to produce evidence 
tn show whether the name of Muhammad 
Abbas was entered in the revenue papers 
and, if so, in what capacity, and whether 
any enquiries were made by Samsam Ali 
at the time of bis purchase. The question 
of good faith is not, as the Courts below sup* 
pose, immaterial for the purpose of dptermiq. 
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ing whether Artiole 134 or Artiole 148 is 
applicable to the ease. 

Artiole 134 of the lodian Limitation Aot 
fix of 1908) allows for a suit to recover 
posaeesioQ of immoveable property, conveyed 
or beqneathed in trast or mortgaged and 
afterwards transferred by the trnstee or 
mortgagee for a valnable oonsideratioo, a 
period of 12 years from the date of the 
transfer. Where the transfer is made by 
a trnetee for a valaable oonaideration, the 
qaestion of good faith becomes praotic- 
ally material, for as pointed oat in 
Pr(uanna VenJeaiachella Beddiar v. OoU 
lector oj 'Irichinopoly (1), if the transferee 
has acquired the property from a trustee 
in good faith for a valaable oonsideratioo 
without having a notice of the trust, he 
acquires an immediate title to the property 
under section 64 of the Indian Trusts Aot, 
but if he has not acted in good faith and 
has paid valaable consideration, be acquires a 
good title after the lapse of the period neces- 
sary for extinguishing the right of .the 
beneficiary to follow the trust property in his 
bands. Artiole ISt is intended to apply only 
to the later class of oases. To the former 
class no occasion for applying it can arise. 

The transfer by a possessory mortgagee of 
the mortgaged property as if it were his own 
stands, however, on a different footing. If 
the transferee has notice that the transferor 
has DO higher interest than that of a mort* 
gagee, be cannot, by reason of any misre presen* 
tatioD which bad not the effect of misleading 
him or by dint of any collusive misdesorip* 
tion of the interest conveyed, acquire a higher 
right than that which the transferor actually 
possessed within bis knowledge or curtail the 
period of limitation provided for a suit for 
redemption by Artiole 148, for no secret com- 
pact between two persons can affect to alter 
the law of limitation to the prejudice of a 
third party. Where the transferee purchases 
in good faith and for a valaable consideration 
without having any notice that the transferor 
had no higher interest than that of a mort- 
gagee, Artiole 134 protects him from a claim 
by the mortgagor, unless the mortgagor 
enforces his right as against such transferee 
- within 12 years from the date of the transfer. 

There is no distinotion in principle between 
a person pnrohasiog a mortgage as a mart* 

(1) 88 Ind, Cab. 45; 88 M. 1084 at p. 1067. 


gage, that is, with a distinct understanding 
that it was nothing more than a mortgage, 
and another who acquires a mortgage, know- 
ing that it was a mortgage but giving it a 
false description in order to serve soma 
ulterior end. As observed in Mahahir Singh 
V. Rana Sheorai Sing'% (2) ani Ramchandra 
Vithal Bajadhtksha v. Sheikh Mohidin (3), 
when the purobaser from the mortgagee is 
under the belief that he is purchasing au 
absolute title, there must bs an enjoyment of 
possession for the statutory period to vali- 
date his purchase as against the original 
mortgagor. Where he has notice, the Court 
will not help him to perpetuate a fraud. 

Ou behalf of the contesting defendant- 
respondeat reliance is placed on the decision 
in Dal Singh v. Our P 7 aaad (ii), but the 
finding in that case was that the transferee 
believed that he was purchasing an 
absolute interest. Artiole 134 of Aot IX of 
187 1 provided that a suit to recover possession 
of immoveable property conveyed in trust or 
mortgaged and afterwards purchased by the 
trustee or mortgagee in good faith and for 
value could not be brought after the lapse of 
12 years from the date of the transfer; but 
as the reference to **good faith” was strictly 
ioapplioable to oases of transfers by trostess 
it was omitted from the suooseding Limita- 
tion Acts. In Drigpal Singh v. Kallu (5) 
it was held that a person who purchased with 
full knowledge that his vendor’s title was 
merely that of a mortgagee was not entitled 
to the benefit of Artiole 134. 

As the Courts below have not decided the 
question of good faith and the other issues 
raised in the case, the appeal is allowed with 
costs and the snit remanded to the Court of 
first instance with a direction to reinstate it 
under its original number and to dispose of 
it in the manner required by law. 

Case remanded. 

(2) 9 0, C.373. 

(8) 23 B. 614 at p. 619} 1 Bom. L. R. 102. 

(4) 2 Ind. Ca9. 250j 12 O. 0. 84. 

(6J 30 Ind. Caa. I66s 37 A. 6*50} 13 A L. J. 945. 
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MADEAS HIGH COURT. 

Second Gitil Appial No. 1838 op 1917. 
Oofcober 24, 1918. 

Pr 0 «enl:— Mr, Jostioe Sadaeiva Aiyar and 
Mr. Jastioe Spenoer. 

GADIRAJU SOMARAJU and otbers — 

PlAINTITPS — APPBLLANT i 
venue 

DANDU VBNKIAH and otaBBS— 
Defendants Nos. 1 to 4 and 6 to 8~ 

Respondents. 

lAmitalion Act (IX of 1908), 8ch. I, Art. 125 — 
Alienation by Hindu widow -Reversionerg, right of 
iuit of— Limitation— Oompromiie by female owner, 
whether amounts to alienation. 

There ia only one cause of action for a declaratory 
aait for all rereraioners, next and remote, and when 
that caoae ef action once becomes barred under 
Article 126 of Schedule I to the Limitation Act, 
by the failure to bring a eoit by any of the rever- 
sioners within the period fixed by that Article, no 
reversioner, whether in existence or not at the date 
of the alienation, can afterwards bring such a suit. 

[p. 172, col. 2t p. 173, col. 1 ] 

The compromise of a litigation entered into by a 
female owner, with rights over property, her title 
to which is disputed by the opposite party, the 
compromise recognising the disputant's title to the 
property, does not amount to an alienation of the 
property in the disputant’s favour by her and the 
disputant does not bold the property thereafter 
under any new title derived from, or created by her. 
[p. 178, ool. 2 ] 

The daughter of a Hindu widow brought a suit to 
set aside an alienation by her mother and the suit 
was compromised. Subsequently, the reversioners 
bronght a suit impeaohing the same alienation; 

Held, that the penod of limitation for such a suit 
was that prescribed by Article 125 of Schedule I 
to the Limitation Act, and that os the compromise 
by the daughter did not amount to a fresh alienation, 
no fresh cause of action accrued to the reversioners, 
[p. 173, col. It p. 17A, ool. 2.] 

Seoond appeal agaiost the decree of the 
Ooart of the Temporary Sabordioate Judge 
at Ellore, in Appeal Suit No. 106 of 1916, 
preferred against the decree of the Ooart 
of the Additional District Maneif, Enwar 
at Bllore, in Original Soit No. 1126 of 1912« 

FACTS appear from the indgment. 

Mr. y. Bamesam, for the Appellants 
Tbs salt is not barred. Oompnting time 
from the date of the first alienation in 18»3 
by the mother, Venkayya, the elaim is, no 
doubt, haired. But the daaghther of 
Venkayya brought a suit io 1901 and oom* 
promised it. The compromise was embodied 
ID the deeree that was paiaed. Coder that 
daeree the raoognieed the right of Ohaudni 


Rajn, the alienee to the properly. This most 
be treated as a fresh alienation by the 
daogbter giving a new oaaaa of aotion to 
the reversioners. And these latter have 12 
years from the date of this fresh alienation 
to bring a declaratory soit. Akkineri 
Sreeramulu v. Mullcpudi Ramayya (1), 

Under the terms of the compromise 
Exhibit I, the alienee, Chandra Raja mast 
be deemed to have abandoned his title 
nnder the original alienation by the mother 
and got a fresh title under the compromise 
by the daughter, ie., the mother of the 
plaintiffs. 

Mr, P Narayanamurthy, for the Respond, 
enis.— There is only one cause of aotion for 
all reversioners, near and remote. There 
was only oce alienation by the plaintiffs’ 
grandmother, Venkajya, and that has to be 
got rid of. The compromise in the snit 
by the pJainfjffs’ mother only ratified the 
aotion of bet mother, the alienor. That 
will not amount to a fresh alienation so as 
to enlarge the limitation period. Even a 
suit to declare that compromise invalid on 
the ground of fraud would be barred under 
the eix years’ role. The plaintiffs’ only 
cause of action is to declare Venkaya’s 
alienation illegal. See Fall Bench decision 
in Ohallagundla Varomma v. Madala Qopala- 
daeayya (2). In Akkineri Seerramulu v. 
MuUapudi Bamayya (J) it was not ex- 
pressly stated that the withdrawal of the 
enit in that esse was a new alienstion. 
It was only understood as a confirmation of 
the earlier alienatfon. In Timmafi Amma 
Oaru V. Subbara u (3), where a limited 
owner compromised a similar snit recognis- 
ing the disputsnt’a title, it was held that 
the effect of the compromise was not to 
make the dispntant hold the property 
nnder a new title derived from the plaintiff. 
See also Khunni Lai v. Qobind Krishna iJarain 
(4). 


(1)26 If. 731. 

(2; 46 Ind. Cat. 202i 4l M. 669; 36 M. L. J 67. 2A 
h . W.62i (1918, M.W. if ^ 

(8) 6 Ind. Cm. 840, 88 M. 478, (1910) M. W V en. 
JOl£.L.J.204;7M.L.T.34O. 

8 iTio" °L,'"b M 
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JUDGMENT. 

Sadas.Va Ai7ak, J. — The plaiotifFd are ibe 
appellects. They and the 6tb deferdaiit 
are the bods of the 7th defeodaut, who is 
the daughter of ooe Soma Baja, who died 
about 30 jears ago leayiog a widow Venkayya 
as bis heir with the limited powers cf 
a Hiada female heir. She died in 1901, 
baling alienated the plaint properties in 1893 
to one Chandra Raja, whose widow is the 
Ist defendant ooder whom the defendants 
Nos. 2 to 5 claim. The plaintiffs’ mother 
t[tke Tth defendant) as the next rever- 
sioaary heir brought a suit in 1901 veiy 
soon after her motber’e death to set aside 
the alienation by her mother in favour of 
Chandra Baju. SLe, however, compromised 
that suit by the compromise agreement set 
out in the decree, Exhibit I, dated August 
1902. Under that compromise, Chandra 
Baju was to enjoy the alienated lands as 
of right (end there were other terms not 
necessary to be mentioned in detail), (be 
7th defendant receiving Rs. 165-6 0 to 
compensate her for the costs of the suit 
and fur giving up her cUim to the pceses 
eioD of the lands. 


This decree, as I said before, was in 
1902, when one of the 7th defendant’s eons 
(the 6th defendant) was about 20 years old, 
bis younger brothers, the plaintiffs, beirg 
then minors. The present ecit was brcuglt 
in 1912 f-r two reliefs: (l) that the 
plaintiffs’ materral giandmcthei’s (Ven- 
kayya’e) aliecaticn of (he plaint piopcrltes to 
Cbancift Raju in 1893 might be declared 
invalid against (he plaintiffs’ atd (he 6:h 
defendant’s reversionary rights ; (2) tLat 
the pUintiffa’ mother’s (the 7th defend- 

ant^s) alienation by the compromise, Exhibit 
I, of 1902 of the plaint properties might 
also be declared not binding npon the 
plaintiffs and the 6tb defendant. 


The lower Courts dismissed the plai 

baBing Its decision solely on the point 
limitation, whicn it decided against t 

plaintiffs on the ground that the 6th defei 

ant could and ought to have brought 
suit of this nature on behalf of himself a 
the plaintiffs within 6 years fmm A« ^ 

1902. when hid mother (the 7ch defends! 

pntered into thp oompromise, Exhibit 


He relied upon the decision in Erishnier v. 
Lahhmiammal (5) in support cf this 
opinion. The learned Subordinate Judge’s 
reference to 6 years as the period cf 
limitation is probably based upon the dictum 
in Narayana Aiyar v, Rama A/pur(6), where it 
was held that Article 125 providing a limita- 
tion period of twelve years did not apply to 
a suit b/oDght by a remoter presumptive 
reversioner aft^ir the death of the alienating 
frmale, his right to bring such a suit being 
based on the cirourastanoe that the oollasiou 
or negligence of the next living female 
reversionary heir with limited interest had 
precluded the latter from bn'ngii^g the suit. 
It was further held in that case that 
Article 120 applied lo such a suit and 
that the period of 5 years provided 
for in that artiole was to be oaloulatsd 
from when the next female reversioner 
precluded herself by bar laches or oondaoS 
from hersslf bringing such a suit at the 
time when the remoter reversioner brought 
it. But the view above propounded in 
Narayana Aiyar v. Rama dryer (6), following 
Krishriifr v. Lckshmiammal (5), proceeds 
on the footing that each successive 
reversioner or set of reversioners has 
got a separate cause of action which 
arises when the preceding reversioner 
(or set of reversioners standiug in the 
same degree) has (or have) lost his (cr 
their) rights by laches or conduct to bring 
the suit. This view, however, which was 
held until 1917, [See Venkata Row v. 
inljaram Row (7)] has cow betn over- 
ruled by the decision of the Full Bench of five 
Judges reported in Ohallogundla Vaiamma v. 
Madala (^opaladosoyya (2). That Full Bench 
deoifion held that there is only one cause of 
action fer a declaratory euit for all re- 
versioners, next and remote, and that when 
t at cause of action once becomes barred 
under Article 125 by the failure to bring 
a suit by any of the reversioners within 
the pernd fixed by Artiole 125, no rever- 
sioner (whether in existence or not at the 


^ 319.- 

as M. 300: (1913) M.-W. 1?. 

U) 38 Ind Cas 270j (1017) M. W. N,3b; 6 I,. W, 
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date of the alienation) oan afterwards bring 
eaob a saifc. The Sabordinate lodge shoold, 
therefore, have relied opon Artiole 125, and 
not. on Article 120 on theqoesfion of limita- 
tioo, so far as the relief related to the 
declaration of the invalidity of the plaintiffs* 
grandmother’s alienation. 

It^ ie, however, argoed by the learned 
Vakil who appeared for the appellants that 
it ia only the alienation by the plaintiffs’ 
grandmother Yenkayya in U93 that oonld 
not be questioned by the plaintiffs beoaose 
it. was barred by limitation, bot that they 
oonld. question the alienation made by the 
plaintiffs’ mother, the 7tb defendant through 
the oompromiae Exhibit I, that aliena- 
tion being a new alienation of 1902 
(though by way of oon6rmation of the 
alienation of 1893 made by plaintiffs’ 
grandmother) and that they have got 12 
years from the date of this fresh alienation. 

• e . from 1902. to briog a tuit to declare 
that alienation invalid as against the plaint- 
iffa and the 6th defendant. 

The question thus raised is rather a 
difficult one to decide. The appellants’ 
vatu relied on the case reported in Ak- 

ktnert Stetramulu y. Mullapudi hamavva (1) 

as. in his favour. There the widow made 

• The daughters sued 
in 1892 to set aside that alienation, evidently 
dnring the widow’s lifetime. They then 
withdrew that suit on the ground that 
the alienation, was valid." Their sons then 
brought the suit [decided as Akkineri 
Breeramulu v. MuUapudi Ramayya (1)] in the 
Wr 1893 to declare that both the aliena- 
tmn of 1874, and what they called “the 
alienation made by way of confirmation " 
by their mothers (defendants Nos. 3 and 4 
in the suit) in 1892 through their with- 
d^wal of the suit of 1892 were not binding 
op the plaintiffs. The learned Judges 
t^basbyam Aiyangar and Moore. JJ.) held 

claim related to the 
Mlwf of a. declarotion that the widow’s 
.H.n.l,on of 1874 ™ b.d. the onik w« 
barred, but that, in respect of the claim 
bas^d on the withdrawal by the plaintiffs’ 
mothers (defendants Nos. 3 and 4 ) of the 
■ijit of 1892 the suit brought in 1893 was 
not birred. The judgment of the learned 
Jadgdj 1 ] (if I miy say so. with respect) 
rather too brief aui beuas, naturally there 
ti abng obeeuFity as to the preoise proposi- 


.tionscflaw laid down therein. The judg- 
ment dees net definitely state that the 
v'lthdrawal of the plaintiffs’ mother’s suit 
IS, in the eye cf the law, a new alienation 
made by tho plaintiffs’ mother, as alleged 
by the plaintiffs. It merely reoites the 
prayer in the plaint which treats such with- 
drawal as a substantive new alienation. At 
the end of the judgment, such withdrawal 
is referred to as a confirmation of the 
alienaiion of 1874." and it is stated that 
Euoh ‘ oonfirmation gives a fresh cause of 
action ’’ and hence the claim for the relief 
based on that cause of action was not 
barred. As the suit was brought in 1893 
(the next year after the so-called “oonfirma- 
tion the suit was rightly held not to be 
barred, but the learned Judges do not state 
what Article of the Limiiation Act applied 
to the claim for euoh relief. If the 
learned Judges really intended to lay down 
that the withdraveal cf a declaratory suit 
brought by presumptive reversioners is, in 
the eye of the law, a subetantive alienation 
by them of the properties already alienated 
by the widow, 1 dissent with great 
respect. In Ttmmaji Amma Garu v. 
Subbaraju (3) Miller and Munro, JJ., held 
that the compromise of a litigation entered 
into by a female owner with limited rights 
in respect of a properly, her title to which 
was disputed by the opposite party, the 
compromise recognising the disputant's title 
to the^ property, did not amount to an 
alienation of the property in the disputant’s 
favour by her and that the disputant did 
not hold the property thereafter under any 
new title derived from or created by her. 
Of course, such a compromise might be 
attacked in a proper suit brought by a 
person interested on the ground that it was 
fraudulent or collusive, bot such a suit would 
not be a suit to set aside the alienation by 

a female owner with limited rights, to which 
Article 12b would apply. The correotness 
of the decieion in Akkineri Sreeramulu y. 
Mullaj^dt Ramayya (1) oan of course be 
upheld, if It merely decided that the claim 
held in that decision not to be barred by 
limitation was a claim merely for declaring 
Toid as .gamsk the plaintiff, (b, reaaon of 
fraud OP , oollasion) the withdrawal of the 
pro vioua emt brought by tho pUiutiff.- 
mother m that eaee. In Narayana Aiyar 7 . 

Ba no diyat (6) the dpiuion wae eipreeeed that 
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the Article of tbe Limitation Act applicable 
to each a mit by a reversioner who is 
not the next revereioner was six yeare 
nnder Article 120, the term to be oaloDlated 
from when tbe plaiotifi’e right aooraed. In 
Ehunni Lai v. Qohind Krishna Narain (4) 
their Lordships of the Privy Council state 
that a compromise which recognises tbe 
title of the disputant does not confer a 
new distinct title on the disputant, but is 
merely an acknowledgment cf and a 
deBnition of the disputant’e title and does 
not, therefore, amount to a new alienation in 
favour of the disputant. Tbe appellants’ 
learned Vakil, however, sought to dis- 
tinguish tbef^e decisions on the ground that 
the terms of tbe compromise Exhibit 1 in 
tbe preeent case indicated an abandonment 
by Gbandra Raja of bie title under the 
alienation of 1893 (made by the plaintiffs* 
grandmother) and tbe obtaining of afresh title 
under a fresh alienation of 1902 made by 
the plaintiffs’ mother (7th defendant), After 
anxious consideration of tbe terms of 
Exhibit I, I have come to tbe conclusion that 
this contention cannot prevail. I can find 
no expression in Exhibit I indicating that 
Obandra Raja relinquished his title obtained 
under tbe alienation of 1893 (which, 
according to bis contention in that suit, 
was binding on ibe reversioners), nor any- 
thing to show that be acknowledged that 
tbe plaintiffs' mother was then entitled to 
make a fre(^b alienation ignoring tbe plaintiffs’ 
grandmother’e alienation or to give him a 
fresh title in Enperseesion of the title which be 
claimed to have obtained nnder (be alienation 
of 1893. Tbe mere fact that be paid some 
money to obtain the acknowledgment by tbe 
plaintiffs’ mother (7th defendant) of the vali- 
dity of his title to tbe plaint lands and bouee 
created under tbe document of 1893 does 
not, in my opinion, amount to ary euob 
relinquishment of tbe title which be claimed 
in that euit under tbe document cf 1893. 
The teat to see whether the oompro. 
mise itself amounted to an alienation is 
to find out whether the property alleged to 
have been alienated by the compromise was 
one not claimed by the disputant as held by 
him on an existing title, created prior to 
tbe compromise, but was property to which 
be could have derived his title for tbe first 
time (according to the pleadings in tbe case 
pr acoordiog to any admissioDs in tbe com- 


promise itself) only nnder the compromise 
and on the date of tbe Compromise- 
Several oases of tbe Allahabad and Patna 
High Courts were quoted by the appellants’ 
learned Vakil, but tbe decisions in mo^t of 
them depended on tbe particular facts Trhioh 
were held to have shown an intention on 
the part of the female heir lo make a Brst 
or fresh alienation through the iostrumen- 
tality of a nominal compromise, a nominal 
arbitration or some snob bogus proceeding. 
There are. no doubt, some cases in which 
language of a wider character has beeo 
employed apparently supporting the appel- 
lants’ oontenlioD, but 1 feel myself bound 
by tbe decisions of this Court and of tbe 
Privy Council to apply the test I have above 
indicated as the correct one ; and so apply- 
ing that test, I am satisBed that there was 
no new alienation intended or effected under 

Exhibit [. 

Even if tbe claim in the plaint in this 
suit to obtain tbe relief of a declaration as 
to the invalidity of this new alleged alien- 
ation of 1902 is amended as one to declare 
the compromise agreement invalid against 
the plaintiffs and the 6tb defendant on tbe 
ground of fraud or coercion practised upon 
tbe 7th defendant (eee paragraph 7 of tbe 
plaint), tbe claim for such a relief is barred 
under the 6 years’ rule. 

In tbe result, the second appeal fails and 
is diemiseed with costs. 

Spbncir, J. — Id Bangarayudu v. Pe/upi/* 
Sastry (8) to which decision I was ® 
party, it was observed that, in some in* 
stances, oompromisis by a limited owner 
may amount to family settlements, while 
in other oases, they cannot be placed on a 
higher footing tbsn alienations, and a num- 
ber of deoisirns were quoted to illustrate 
both classes of transaction?. No doubt it 
is true that there is no well-marked line of 
demarcation between tbe dess of transactions 
which are oompromiees in lbs nature 
of family settlements and tbe class of oom- 
promifcs which are alienations, The recent 
Privy CcDDoil decision in Amrit Koraya^* 
Singh v. Gaya Singh (9) does not throw 

(8) aoind. Cas. 927j C1916) M. W. N. 8l0j8l». 
W. 1026. 

44 Ind. Cae. 408; 45 C. 690; 23 M. h. T. 14«1 
22 0. W. N. 409} 27 0, L. J. 296; 34 M, L. J. 298» 4 
221s 16 A. L. J. 265} (1918) M. W. N. SOflj 
7 L. W. 681} 20 Bom. L. E. 646} 86 1. A. 86 (P. 0.), 
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mnoh light on the sobjeot, as the oompro- 
zoifie audthe referenoe to arbitration dnriDg 
the widow’s life in that case was made by 
the minor reversioner’s father parpnrtiog to 
aot on behalf of his wife and bis infant eon. 
In an earlier Privy Coanoil oase in Bkunni 
Lai V. Qebind Kiishna Narain (4) their Lord- 
ships applied the test, to a traosaotion obal* 
lecged by reversioners as an alienation, of 
seeing whether the alienee derives title 
from the holder of the limited interest or not, 
and in Banga Rcte v. Bar.ganayaki Ammal ( 10) 
Phillips, J,,on thesame principle examined the 
faots to see whether the widow’s action had, 
as a neoesbary resnlt, the transfer of the pro* 
party or whether she materially oontribated 
by bar action to the transfer, and he decided 
that the mere withdrawal of her defence 
in the suit would not amonnt to each an 
act of transfer. So in the present oase, the 
plaintifia’ mother G. Venkayya brought a 
suit to declare the alienation made by their 
grandmother A. Venkayya to be invalid, 
When the former withdrew her claim to 
the lands under the terms of the com* 
promise, she did not purport to transfer any 
further interest in the suit properly beyond 
what their grandmother A. Venkayya bad 
already alienated. The decision in Akhineri 
SfetTQinulu V. Mullcpvdi Bamayya (l) was 
strongly relied upon by the appellants' Vakil 
as an antbority for bolding that a fresh cause 
of action would arise upon a compromise 
of the suit by the plaintiffs’ mother G. 
Venkayya. The learned Judges who decided 
that case did not expressly state what kind 
of action the withdrawal of the previous 
suit without leave to eue again would give 
rise (o. If they bud in contemplation a enit 
by the daughters’ sons to eet aside the decree 
in the former suit as having been arrived 
at by fraud and collusion on the part of 
their mothers, for which the limitation period 
would be 6 years under Article 120 of the 
Limitation Act, the statement that the with, 
drawal of the suit of 1892 gave rise to a 
fresh oanee of action and that the 
suit of lb93 was not barred by limitation is 
quite intelligible ; and I think that this is 
what was intended, as I Bud that one of the 
defences to the suit was a denial that 

there had been any collusion. But if it 

* 

, (10) 47 Ind. Oae. 678} 86 H. L. J. 884t 8 L. W. 466i 
(1918) ll4W.ir. 780. ^ 


was intended that the second suit in that 
case should be treated as one governed by 
Article 125, then I should bj inclined to 
respectfully doubt the oorrsotness of that 
deoieion, and I would follow the decision in 
Timmaji Amma Garu v Subbaraju (3), which 
laid down that a widow entering into a 
compromise with a person, who disputes her 
right to property, when ebe merely undertakes 
to make no further claim to the properly, 
does not thereby alienate the properly and 
the property is not in consequence held under 
any title derived from her. In the case 
now before us, tie suit was not instituted 
within six years of the compromise of the 
earlier suit. 

I agree with my learned brother that 
the suit is time-barred and that this second 
appeal most be dismissed with costs. 

If. c. p. 


Appeal d78mii$ed. 


CALCUTTA HIGH COURT. 
iNgOLVBrcY JOK)S;IC 110 N No. 160 op19I1. 
February 17, 1919. 

Preserit: - Mr. Justice Rankin. 

Be RAl MOHAN SHAW anp others 

Q Act (HI of imj.sa. 

y (6’, 66, 66 Insolvency proceedirgs—Mortgao* bv 
tvsohent on eve of bnnlruptcy, validity o/^Oood faith 
—Intention to delay or defeat creditors, absence of- 

Moryage, whether act of insolvency— preference to 
moi-tgagee. 




have It declared that a mortgage executed by the 
insolvent on the evo of bis bankraptcy was inopem. 
t^ive as against him Iho morlgage was executed 
by the insolvent’s son and wife in addition to himsplf 
the wife and son joining as they also mortgaged 
their interest in the mortgaged property. Itonr 
ported to secure an antecedent debt whinf. 
established, as also a new advance: 

Held, 1) that the matter was properly brontrhfc 

, motion in the bankVnpL, as the 
claimed to set aside the mortmee 
affecting the property of the insolvent aad^hlj 
was a claim on a title higher than that of the 
insolvents [p- 176, col 2: p ,77. col. J.] 

(2) that the intention to delay or defeat 
creditore not having been established, the mortage 
was not an act of maolvenoy ander section 9 fnb 
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(•)) that as there was no grouml for disputing tlic 
good faith of either party, tlie mortgage could not be 
said to be a voluntary transfer under section 65 <»f 
the Act. [p. 177, col. 2.] 

14.) that as i: was nut established that the mort. 
gage was executed with the object of giving the 
mortgagee a preference over other creditors as 
contemplated in section 6G of the A.et, it could not 
be said to be inoperative against the Oillciul 
Assignee, [p. 178, col. I.] 

dUDGiVlENT.— This is a moli.»n to have it 
declared that two mortg.)ge3 ezeoated by an 
iosolvdct are inoperative as against the 
Official Assignee. The insolvent in this matter 
is one Dorga Charan Shaw, one of IG par- 
sons against whom an adjadication order 
was made in this Goart as being iho 
partners in certain businesses carried cn 
in Calcutta and at Naraingnnge under 
the styles of Haridas Gopal Kristo and 
Bbairab Chunder Kbetter Mohan. Inaddi 
tioo to these ba^ine8£e^ it appsarj that the 
parties interested therein carried on private 
money-lending businesse.s bow many of 
such businesses there were is not at 
all clear. 

The acts of bankruptcy upon which 
the adjudication was fouodeJ, and of which 
in these proceedings the adjudication order 
is oonoludive proof, relate to the two 
Calcutta busiuesse?, aud are, shortly, that 
the 7nunib g^masthns, through whom these 
were carried on, had departed from their 
usual place of business on the ;d3rd Jane 
1911, and that on the same date another 
gomastha had given a verbal no! ice of 
suspension of payment. The petition was 
filed by a Calcutta creditor on the 2Dth 
Jane 1911, the adjudication order was 
obtained ex parte on tbe 5th July. The 
two mortgages are in fact dated respec- 
tively 5th and 8th Asear (Bengali year 
1318), dates which I am told correspond to 
the 20th and 23rd Juoe 1911. They are, 
therefore, on tbe very eve of tbe acts of 
bankruptcy established. The later mort- 
gage was for Bs. 6,000 and was executed 
.by the insolvent Durga alone. The re- 
spondent says that thie mortgage has been 
paid off by a member of the family and 
that he is no longer oonoernsd. In these 
circumstances, it hae not been enquired 
into before me and bsyond the fact that 
it was made and was for a fresh advance, 

1 know little or nothing about it. Tbe 
first mortgage was for Rs. 15,000; it was 
executed by Durga’s wife and son in 


aJJii!c.n tj hi ii'f-lf. Ifc torports to secure 
an antecedent debt Rs 14,0ii, and a new 
advance of the bilance, Rs 936; it provides 
for interest at eight annas per cent, per 
month, tbe previous rate, according to 
the ev’denoe, having been nine annas. 
The wife and eon joined for the reason 
(as stated in the deed) that the mort- 
gagee would not accept a mortgage of the 
building and tin sheds without tbe land ou 
which they stand, and the wife and son 
mortgaged their interest in tbe Putni 
right. 

Now as to this mortgage two things 
are clear; the respondent, who oarries on 
a mon^y lending businese, has adducad 
evidence of tbe reality of tbe debt of 
Rs. 14,031, he has produced bis books of 
ac30an\ be his proved the dates aud 
amounts of his advance he has ebown 
payments regularly every year of interest, 
and tbe Offisial Assignee very properly 
admits that the case must bo taken on 
tbe footing that tbe anteoadent debt has 
been established. 

I am also satisfied that the farther 
advance was made; the only comment that 
can be made on the antecedent debt is 
that tbe insolvent having paid the in* 
terest regularly, the money lent has been 
outstanding — as regards the bulk of it at 
least — for some 11 years, a fact which is not 
very surprising, as it is the business of 
the respondent to lend money, it no doubt 
suited him very well to leave it on loan 
as long as his interest was regolarly paid. 

In tbe second place, I have no evidence 
before me to tbe effect that tbe property 
mortgaged by tbe wife and son was not 
their own property or that it belonged 
in any way to the insulvent. These two 
ooneideratioDs are important points in the 
respondent’s favour. Against him on tbe 
other hand I must take acoount of the fact 
that the insolvent and the respondent 
were relations, in the sense that tbe 
respondent’s daughter bad married the 
insolvent’s son. 

The Official Assignee claims to oet 
aside tbe mortgage so far as it affesto 
the property of tbe insolvent, and as this 
is a clear case of claim by a highs*^ 
title than the insolvent himself would havs 
possessed, the matter is properly brought 
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forward by way of motion in the bank- 
rapfoy. 

Now, there are three poaeible ways in 
which Buoh a case may be framed: First— 
The mortgage may be said to be an act of 
bankrnptoy under seotioo 9, sab section (h). 

e ‘0® Towns Insokenoy Act 

of 190J. If so, the title of the Official 
Assigoee wonld relate back to the trans- 
action by section 57 and unless the 
respondent ooald bring himself within 
section 57 (which is the protecting section), 
the mcrtgage would be void as regards 
the insolvent’d property. If it were proved 
that the property mortgaged by the iu- 
soWant was his whole property, the quss 
tion would ari^e whether the present 
advanoa of Ri, 956 was sufficient to sava 
the transaction. There is. however, no 
evidence bafore me that the mortgage 
comprised the whole of his propart,; the 
only evidence is the other way. Even if 
1 bring in the later mortgage of R .. 6.000, 
the pbsition is nc batter; the amount 
Of the present advance then comei to 

q!" *■ nai^hb^nrhcod of 

RJ. 7.000. Treating the mortgage as com- 
prising part only of the debtor's property, 
the law requyes ms to Bud an intention 
to defeat and delay creditors proved as 

a of f^ot before I can bringsection 

9 (6) into force. On the other hand, apart 
from the question of fraudnlent preference 
which depends upon separate oonsiderationa 
and with which X will deal presently, there 
IB no case here of any other fraud. 
There IS, for, example, no evidence whatever 
that the mortgage was made as a covinous 
cr as a Benami transaction or for the 
purpose of defeating for the moment some 
form of execution. Section 9 (6), therefore, 

adds nothing to the case of the Official 
Assignee. 

Secondly, in my opinion, the same is 

trjeof the voluntary transfer section 55, 

Which le relied upon in the Official As- 
^ipee e petition. If it were shown that 

AWA 7a“ * transfer in the sense 

that it WM not a transfer made in favour 

J .,f or inonmbranoer in good 

faith and for valuable eonsideratioo. then 
the tracer would be void. The protect, 
jpg laoUoD 57 does not apply, but if the 
traoaMtiqn wae entared into by the trana. 
.ip good faith, then eaotiop 55 dou 

ly 


not avoid it. Here, again, it is suffiilent 
to say that, aubjeot to the qqeition of 
fraudulent preference, I cm see no ground 
for disputing the good faith of either party, 
and the voluntary transfer section is not 
really in point. 

Thirdly, the only real issue npon the 
first mortgage is the issue under section 
56, whether the lr<»Dsfer was made by 
Darga with a view to giving the re- 
spondent preference over the other creditors. 
If this has to be answered in the affir- 
mative, it matters nothing whether the 
respondent acted in good faith or not. 
Section 57 does not apply, and sub section 2 
of section 56 does not apply either. Tha 
qaestioD is as to the dominant view of the 
insolvent at the time. For reasons which 
may jnst possibly be nobody’s fauli;, I am 
enquiring now as to the insolvent’s state 
of mind in 1911 nearly 8 years ago. 
There can be no doubt also that the onus 
of proving this sort of fraud is upon the 
person alleging it. However often the 
onus may shift from side to side upon 
proof of partionlsr facts in the end, X have 
to be satisfied that the insolvent had this aa 
bis dominant view when he granted the 
mortgage. Now, if the debtor’s real object 
was toproonre a further advance for himself, 
or toeatisf, the demands, oresoape the pressure 
of the creditor, or if he had both these objects 
as the mainspring of his action, then the 
transaoiion is not frandulent preference. 
The mere proof of a demand by the 
creditor is not in the least oonolusive. A 
demand may be made, and yet the oiroum- 
stances of the debtor may be such that 
the demand cannot be the explanation of 
the transfer. A debtor with namerons 
writs already issued against him which be 
has not attempted to satisfy cannot be 
enpposed to be mnoh influenced by the 
prospect of another; bob if, in fact, it is a 
demand, or a threat to sue, or a threat 
of any sort, or a desire to avoid evil con- 
eaquenoes to himself, that has brought about 
the transfer, the soggeetion of fraadalent 
preference is ousted altogether. 1 am not 
speaking now of transfers of the whole 
debtor’s property for an antecedent debt, 
which comes under seoUon 9 (5) and to which 
different considerations apply. Apart from 
that class of oases, the creditor is perfectly 
•ntitUd to press for his debt and to take 
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payment or feourity for it rigtt op to the 
time when he has notice of an aot of 
bajkroptoy or an adjadioation order 
enpervenea. Now, in this case, the fact of 
the fresh advance, and the fact that the 
wife and son joined to mortgage their 
own property, pat mnoh diffioolty in the 
way of a oaae of a frandnlent preference. 
The fact of the later mortgage for another new 
advance of Rs. 6,000 (standing as it does 
by itseif and without any evidence to 
attach it) is macb more against snob a 
oa^e than in its favour It seems to show 
that Darga was making the nenal desperate 
efforts to struggle on. 

I have not got, in this case, any evidence 
at all of the sort which the Court is 
accustomed to expect in “fraudulent pre 
ferenoe'* oases as to other creditors having 
already instituted suits against, or served 
process on, the insolvent, or of demands 
by other creditors. The petitioning creditors’ 
d<;bt was not a judgment debt, and their 
petition reads as though they had oontiuned 
dealing with the Calcutta 6rm right up to 
the day before the petition. 

' There is, too, the further fact that 
Durga at Naraingnnge might or might not 
know immediately how bad the state of 
the other businesses had become; how sudden 
or bow gradual the collapse was, and what 
6nally precipitated the fall, are matters 
on which I have no evidence at all. How 
many of the lb, or perhaps it ought to be 
11, partners were actively concerned in 
Bupervising the mttfitfe goma$tha» cf the 
Calcutta businesses 1 do not know. It was 
put in cross-examination to the O65oial 
Assignee’s witness, Haridas Roy Chowdbary, 
that the Naraingnnge business continued 
in fact sometime after the adjudication 
oroor. No confirmation or contradiction 
was given of the snggeeted fact and the 
matter tvas left there. 

Now, in that position, the next thing I 
have to consider is the evidence nnder 
section 36 of Lai Mohan Poddsr. Now. 
La. Mohan Poddar says, shortly, that at 
the time of the first advance the bankrupt 
was in need of money, but he does not 
accept the statement that the bankrupt 

was in difficulty. His evidence is as 
,.folIowe:— 

The first talk about the mortgage ' of 


the 5th Ass^r was when we demands'] 
payment of the money due to us. At the 
time (^topped). That was abint a m-'nth 
before the execution of the mor'-gige When 
we demanded for payment, Durga Charan 
made the proposal. He volunteered it. 
Up to that date he bad never off-^red to 
execute a mortgage. Before he made the 
proposal we had never a^ked him to 
exeou e a mortgage. When we demanded 
for payment he propo.aed we should execute 
a mortgage He said I want fa.rtber 
and I propose to exeou'e a mor gage for 
the whole amount. We refused ^o advan.'e 
auy farther amount without a mortgage.” 

Later, he said: — 

Durga Charau proposed to execute 
mortgage. We never wanted the m'ortgage. 
It wai after we had demanded for payment.” 

Now, upon that evidence being given, 
a rather amusing state of things super- 
venes. On that evidence if it is true, it is, 
of course, absolutely impossible to bass 
a case of fraudulent preference at all. 
His case is that the creditor demanded 
payment from the debtor, that the debtor 
not only could not pay it but wanted a 
further loan and, therefore, be proposed 
that the mortgage should be executed. 
That is just as many miles away from a 
possible fraudulent preference case, if that 
be the truth, as are oases of threats of posting 
at a club, or of threats of evil oousequenoe 
from the Criminal Law: but the respondent 
and bis advisers seem to have taken fright 
at (be fact that the witness, when he was 
cross examined, was induced to accept tbs 
expression “be volunteered it.” There can 
be no doubt whatever what the witness 
means. He says that the suggestion was 
produced by two things, the demand for 
payment and his deeire for a further loan. 
On that evidence, if it stood alone, I should 
have DO hesitation in eayiug ' that there 
was no case of fraudulent preference here. 
But the respondent, for reasons which 1 
really cannot appreciate, has made up his 
mind to throw over that witness altogether 
and to set up another case, namely, that 
the witne#>8 Kailasb Chunder Poddar, having 
discovered that the insolvent firm was 
not meeting their bills as regularly as 
they should, went sometime before the 
mortgage was exeouted and proceeded to 
threaten the insolvent. He says that bo 
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tbrealened him with ao attaohnaent oF his 
propsrty, that be toreateDei to rain him 
and that he said that be mast pay down in 
oash OD the spot and all that sort of thin?. 
I am perfectly satis6ed that those piotnresqae 
expres'ions on the part of Kailish Chande** 
Poddar are absolately anfoanded. 1 think 
that the respondent baa abandonei wnat 
was really good evidenoe in order to toaoh 
np a ease which is ineonsistent with bis 
original oase, in order to toaoh it up in 
a way that I oaunot aooept. In hie 
affidavit Kailash Chander Poddar says 
that the respondent, in addition to himself, 
threatened the insolvent. In his evidenoe 
he says that all the threats were made 
by himself, and in ibis case I think it 
extremely anhkely that a person, in the 
'position of Kailasb Chander Foddar, woold 
go and attempt to treat so roughly the 
insolvent who was a senior member of 
hie master’s family, namely, the fatber-in* 
law of bis master’s daughter. I think all 
that has been tramped ap for the porpose 
of the oase upon this motion, and I think 
that it has been very foolijbly tramped ap. 
It has been tramped np entirely beoaaee the 
-advisers of the respondent have foolishly 
taken fright at a phrase or two in the 
evidenoe ot Lial Mohan Poddar, when his 
evidenoa wea really perfectly soond and 
perfectly good from their point of view. 
The witness Sail-asb Chander Poddar 

also tells me that Lai Mohan Poddar, 
hiB master’s second son, was or>>zed. 1 
oan See from the notes of his eiamioation 
that that is utterly nntrae, and, therefore, 
although the Official Assignee seems to me to 
have oome into Conrt with little or no 
ease, the respondent has done bis best to 
give him a case by throwing over the 
evidenoa of L«1 Mohan Podoar aod Hetring 
np an inconsistent oase, a oase which, as 
regards many points, 1 do not believe. That 
has been my only diffionlty in dealing with 
thU matter.^ 1 have to oonsider whether 
the right view to tatre is, that there mast 
be something Oshy absas this transiotion 
or the respondent woald never have gone 
to the extent be has of produoing this new 
kind of evidenoe and trying to throw over 
the evidenoe of bis son, and that has given 
me a great deal of troabU. In the end, 
1 have ooms to this ojoolasion. I cdink 
that, in enqairiog into tbs stats of tbs 


debtor’s mind, as long as eight years ago, 
on evi lenos which relates 'o a dead where 
the wife ani son ioinei as well as the 
in^olven^, and where them was a fresh 
advance, it wnnld be wrong of me, merely 
beoiuse 1 think that the respondent has 
foolishly endeavmred to support his oase 
by exaegeration and untrue 8*’-a';ementfl, to 
fine him to the extent of depriving him 
of the mortgage for Rs. 15,0D0. My view 
of the facts is, that what Lai Mohan Pod- 
dar said is perfectly right in snbstanoe, 
with this exception that, as the debt bad 
been outstanding for a long time, I am 
quite satisfied that the respondent knew that 
the bosiness of Darga was getting into 
diffijolties. Only on that sapposition is 
there any explanation why a sadden demand, 
after all those years, for payment of a security 
ehoald have been made. 1 think that what 
has happened is the usaal thing that a 
certain amount of toaohing np, of manafac* 
fared evidenoe, is brought in into this oase 
by the respondent althongh be has got a 
good case, and, therefore, what 1 am going 
to do is to find that 1 am not satisfied 
that this mortgage was made with the do- 
minant view of preferring the respondent 
to npbold the mortgage; bat to refass to 
allow the respondent any costs of this mo- 
tion. 

It only remains to say a single word 
about the first mortgage. As regards that, 
Before tbie motion was laonohed the re- 
spondent had by his sou told the Offiiial 
Aesigoee that that mortgage was paid off 
and that be claimed no intere^tt in it. That 
being so, 1 cannot underetand why the 
Offinial Assignee ehnnld be entitled to a 
declaration which implies that not only each 
a thing is tia-, bat also that the other 
person was asserting the contrary. There 
may ha oases where y<m require a declara- 
tion in order to clear y oar title to land; 
in a pripsr case, it is pH«ibl 3 t ) get that. 
It ooald notposiibly be sail triio there- 
epondent here, having eta^ed before the 
motion was laonohed than ne ha I n itbing 
to do with that mortgage, ehual i be made 
to pay the costs of obtaining a d>«alaratioQ 
with which he had nothing to do Wnat 
1 propose to do on that is this, that I snail 
recite in my order that the respondent, 
alleging cha be is not now interested in the 
mortgage by reason of the fact that bs has 
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been paid off, the motion is dismissed, but ro 
order as to costs. 

Mt. Avetoom . — The Official Aasignee to 
retaio bis costs of, and incidental to, this 
application oot of the estate? 

Cojkt, — The ordinary practice is that he 
applies and obtains an order before he 
starts the motion and that order provides 
for bis costs. Jf it has not been done, an ap- 
plication may be made later. 

Motion dismissed. 


PATNA HIGHCOURT. 

Second Civil Appeal No. 1-^47 of 1917. 
August I."), 1919. 

PresenU—^XT. Justice Jwala Prasad and 
Mr. Justice Poster, 

E. W. C. MOCRE AND ANOIHEK — DgPE.<*DASTS 

— Appellants 

versus 

MAKHANSINGK-Pl.imikp-- 

RESfONDEfir. 

Transfer of Property Act liTo/ i882), gg. IQIJ 1I7_ 
Uase, expuu ol-Lessor holding over, position of- 
NoUce io quit, whether necessary-Agncultural lease, 

appUcabxUty oj $. 106 to. * 

A lessee, %vlio, after expiry of the term of his 
lease, holds over wuh the cousont of the lessor 
occupies the same character as he did under the 
expired lease, and has no right to set np any title 
adverse to that of the lessor and io dcrogatron of 
the rights of the latter, [p, 181. col. 2, p. col 11 
The mere consent of a landlord to a tenant ho d. 
mg over after the expiry of the term of his lease 
during the pendency of negotiations fora fresh 
lease, does not create a contract of tenancy, [p. VsT, 

Except in so far as its provisions ma^ j 

specially applicable by the Local GovJrnme^tio 

agiioul oral leases, section 108 of the Trinket of 

Propert) Act has no application to such leases '’d 

182, col. p 183, col. .J ouen leases. lP- 

A tenant who holds over ae-ftinc* v 

the landlord is not entitled T ! 

A Additional 

Inh Anl t icfr Mov.ufferp,ra. dated the 
^ reversing that of the Man. 

8if, Sitamarbi, dated the 21et December 1916 

Meaara 0. Afi«er and S. ff. Mitter, for 

the Appellants. 

. Mr. li. N. Singh, for the Respondent. 
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JUDGMB.'iT. 

JW..L » r^u iSiP, J. — Tliis appeal orisea out of 
a suit broQght by the landlord to eject 
the defendants from the lands in suit, said 
to consist of 4 bighas of Zerait land. 

On 4th March 1896, on behalf of the plaint, 
iff his mother gave to the defendants a 
leaas called Sadbaua Patawa Tbeka of 5 
annas 6 gandas 2 cowries 2 karjnts Puooa 
Patti bearing Tonzi No. 5510/2 in Mouza 
Tandaspur Joka, Pergana Nezam od dinpur 
Bogra, along with the shares owned by the 
plaintiff in other Moazas. The share 
leased in the Moazi included some lands 
in the direct posgession of the lessor. The 
lease was for a term of 9 years from 1306 
to 1.314 F. S. After the expiry of the lease 
the defendants, upon the requi'tition of the 
plaintiff, gave np possession of the lease, 
hold property fro u the month of Kartiok 
1315 F. with the ezoopaon of 4 bighas 
(f thf Zirait land iu di.spute. The 
plaintiff e case is, as stated in paragraph 
5^ of the plaint, that the defendants coo* 
linced in possession and occupation of the 
land in suit on the pretext of obtaining a 
fresh lease in respect of the shares in the 
Mouzas as mentioned in the Sadhaua Patawa 
lease refei red to above, and upon that pretext 
they obtained permission of the plaintiff to 
ooniinue in possession of tbe land in suit 
during tbe pendency of the negotiations 
regarding the renewal of the lease in tbe 
village. The negotiations, however, fell 
through. The plaintiff then demanded pos- 
session of the land in suit from tbe de- 
fendants, bat the defendants declined to giw 

up possession of the land. 

In i91l the plaintiff instituted a snit 
No. 730 of 1911 for ejectment of the de* 
fendaiits from tbe lands in suit, upon the 
ground that the defendants were trespas- 
eers upon tbe lauds and that the said lands 
were tbe Zgrait of the plaintiff. 

The defendants in that suit pleaded that 
they were in possession of the lands in 
pursuance of an oral agreement arrived at 
bet-veen the parties, whereby the plaintiff 
had agreed to allow the defendants to bold 
over the dispated lands on payment of the 

rates prevailing in the localit/-- 
That suit was dismissed by tbe Munsifi 
who held that the defendants bad beW 
the lands as tenants thereof and were not 
trespassers at all. On appeal tbe Subor* 



INDIAN OASES. 


181 


Vol. LIIIJ 


MOORS V. MAKHiM SIKOH, 

dinate Judge upheld the deoisioo, holding 
that the defendants were bolding over the 
lands with the permission of the plaintiff 
and were thus lioensees in respeob of the 
lands in suit. The status of the defend- 
ants was left undetermined. The judgment 
of the Appellate Court is dated Utb July 
1913. The present suit was brought soon 
after that on the 2nd March 1914, after 
giving notice to the defendants to quit the 
lands in suit. The lower Appellate Court 
has held that the notice was served on 
the 4th August 19l;i and the present 
flnit was filed on the 2nd March 1914, that is 
after the expiry of six months of the term of 
the Dotioe. 

The defendants denied that the land 
was the Zerait of the plaintiff and alleged 
that they were in possession of the same 

1 agreement with the 

expiry of the lease in 
IdU P. S,on the condition of their pay. 
ing the rents at the rates prevailing in 
the vicinity. The Munsif upheld the plea 

of the defendants and dismissed the suit of 
the plaintiff. 

Oa appeal, the Subordinate Judge bj 
his judgment, dated the 27th August 19J7, 
Mversed the decision of the Munsif and 
decreed the suit of the plaintiff, bolding 
that the defendants were tenants holding 
the lands from year to year and hence the 
tenancy was terminated by the service of 
notice to quit given to the defendante by 
the plaintiff. Aggrieved by the said deoi- 
lion the defendants appealed to this Court. 
The case was remanded to the lo*er Ap. 
pollate Ooork for determination of the follow* 
mg issue! framed by this Ooart:~ 

. lands in suit Zerait lands 

within the roeaniog of the Bengal Tenancy 
Act; and 

(2) Was the defendant holding nnder a 

loMe for a term of years or under a lease from 
year toyearP*' 

The Court below baa now remitted its 
finding npoD the aforesaid issnes. As to 
the first issne the Court below has held 
that the plaintiff failed to prove the lands 
in auit to be the Zerait lands as defined 
in leetioDB 166 and 120 of the Beogal 
Tenancy Act. Ae to the 2nd tsane the 
O^rfe below, in agreement with the view 
« ***• Appellate Court in Suit 

Ifo, 760 of IWI ftlrtady ryterrU to, has 


held that the defendants were holding 
over the lands as mere lioensees. The 
finding has been made clear towards the 
end of the judgment, where it has been 
clearly held that there was no formal 
agreement between the parties after the 
expiry of the lease in 1314 F. S,, but that 
there might have been some talk about 
the renewal of the lease with respect to 
the disputed lands. There is nothing to 
show that the defendant got any extension 
of the lease. He was simply holding over 
the lands pending the completion of the 
negotiations with the tacit, if not express, 
permission of the plaintiff.” The Court 
has distinctly held that “the defendants 
were bolding over from year to year.” 

Under section 51 of the Bengal Tenancy 
Act ae well ae under section 116 of the 
Transfer of Property Act, the defendants 
upon the aforesaid finding would be deemed 
to have been occupying the lands in 
dispute upon the same oouditiona ae those 
contained in the original lease, by virtue of 
which they were admitted into the oocups. 
tion of the lands in suit as part and parcel 
of the share of the plaintiff leased to them 
in the village in question. Section 116 of 
the Tranafer of Property Act says that 
if a lessee remains in poseessi-^n of the 
property leased to him after the termination 
of (he leare and the lessor or his 
legal representative accepts rent from him 
or otherwise assents to his oontiouiog in 
pcsaession, in the absence of an agreemeut 
to the con rary the base shall be cod- 
eidered to have been renewed from year to 
year or from month to month according 
to the purpose of the property leased. 
Section 51 of the Bengal Tenancy Act 
embodies the principle of section ll6 of 
the Transfer of Property Act. It is obvious 
that if a lessee bolds over after the expiry 
of the term of his lease with the consent 
of the lessor, as in this case, he, the lessee, 
ocoupies the same character as he did under 
the expired lease. The status of the defend* 
ants in the present case is nndisputed to 
be that of a tenure-holder as defined in 
eeotioD 5 of the Bengal Tenancy Act. The 
share in the village belonging to the plaint* 
iff and formed into a separate Patti was 
leased to the defendants for the purpose 
of oolleoting rauts or bringiog the lands 
ocder onltivatioD by ettabliebing tenants 
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tbereon. The land in suit was desorihed in 
the Ifatp a« Z-rait. Whether the defendants 
are bnnnl by the desoription, or whether the 
de-oription would be accepted h? a Coart as 
ooDolo'-ive ovid^-noe of the character of the 
laud beioff Z^rait, immaterial. The 

desoription shows at least that the land 
was in direct possession of the landlord 
and it has been so recorded in the Survey 
Record of Rights in which the land has 
been described as bakasht, ie., under the 
direct cultivation of the landlord. The 

defendants, after the expiry oftheterm of 
the lease, had no right to set up any title 
in these lands adverse to that of the 
lessor and in derogation of the rights o* the 
latter. The defendants were fully cognizant 
of their own status. In Suit No. 7:'0 of 
1911 all that the plaintiff expressly cUiraed 
was that the land in suit was his Z^rair. 
The defendants did not controvert that 
statement ard tacitly accepted it by alleg* 
ing that they had acquired the right to 
hold over the land as tenants by virtue of 
an ora! agreement after the expiry of the 
lease in question. If the defeodanta can 
prove that they held over the lauds under 
the oral aereement set up by them, the 
principle of holding over will nnt at all 
affect their title and their ca^e will then 
come uuder the provisions of the Bengal 
Tenancy Act governing the incident of a 
tenant, whether oocupenoy or non oooupanoy. 
The 6ndii»g of fact of the Court below has 
ooDoluded this point. It has been held that 
the oral agreement set up by the defendants 
has not been proved ; all that has been 
proved is that the landlord consented to 
their remaining in possession of the lands 
during the pendency of the negotiations 
in respect of the disputed l^nds. but that 
consent does not orea e a contract of 
tenancy. The consent was with the object 
of giving them the rights under section 
116 by holding over. Accepting the 

Boding of the Court below, we bold 
that the defendants were tennre-holdera 
io respect of the lands in suit and were 
not raiyats within the definition of the 
term in the Bengal Tenancy Act There 
fore, tbe oonteution of the le^rnM Vakil 
on behalf of the appellan’s that the suit 
of the plaintiff is barred by the 

provisions of station U of the Bengal 
Xenanoy Act, mast fail. That eegtioq 


applies to non-onoupanoy raiynis, and the 
defendants not being such raiyats the 
section has no application to the present 


case. 

It ie now unnecessary to consider tbe 
objections of the learned Vakil appearing 
on behalf of the respondent as to tbe find* 
iug on issue No. 1, namely, that the lands 
in suit are not the Zerait lands within the 
meaning of the Bengal Tenancy Act, It 
would be sufficient to mention that all the 
objections appear tu have been disposed of 
by the Court below and that there ia no* 
thing to show that tbe view taken by the 
Court below is not correct. The pUiotiS 
has not been able to prove within section 
l2o of the Bengal Tmancy Act that the 
land in suit is the Zerait land of the pro* 
prietor. No doubt the defendants ought to 
have denied tbe character of the land as 
Z>rait in their written statement iu Suit No, 
730 of 1911. But it is more than doubtfol 
whether the scope of that suit was such as 
to make the omission of the defendants to 
make an express denial of the allegation 
of tbe plaintiff operate as res judicata on the 
question as to whether the land is the Zerait 


of the Malik. 

The learned Vakil on behalf of the appel- 
lants contends that tbe defendants cannot 
ejected from the lands in question inasmoch 
as the notice served by the plaintiff wm 
notsuffivlent in law The lower Appellato 
Court held in its judgment, dated the 
August 1917, before the case was reraaoded 
for farther finding, that the notice was 
upon the appellants on tbe 4tb 
and the present suit was brought on the ZD 
March 1914, after tbe expiry of six moplln. 
the term of tbe notice, and hence the no we 
wa"* sufficient and valid iu law.^ Tbs con 
tension of the learned Vakil is V'* 
appellants were entitled to have six moo 
notice before the plaintiff could 
tbe lease in question. This oouten »on 
based upon section lu6 of the 
Property Act. In the first place, it is 
ful if section 106 applies to the laii_ 
wa« used by the plaintiff for 
Du-ii^ts, tor section ! 7 of theTrae 

P ...r-y eMmr.3 

‘ural puroo.ses from the operation ^ 

V )f t ie Transfer of Property lot m , 

section 10 i haopeos to be, ®*'*^’*^ ^'^revicW I 
hs the Ijooal Cloyeramont ^ 
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Bano^ioD of the Governor General in Coanoil 
may by nctifioation publishetl in -the Local 
Offioial Gazette declare all or any of snob pro* 
visions to be applicable in the case of all or 
any of agrriooltaral leases. We have not 
been shown any notidoation isened by the 
Government nnder the latter part of section 
117 and hence section 106 does not apply to 
Bgrioaltaral leases. Assuming for the sake 
of argnment that the section does apply to 
asjriooUara) lea^e^, the lease terminated in 
1314 F. S. The defendants held over the 
lands with the consent of the landlord in the 
Bnooeeding year daring the pendency of 
negotiations for a lease of the share of the 
plaintiff in the village. The negotiations 
having fallen throngh, the plaintiff regarded 
the continuance of the possession of the 
defendants as that of a trespasser upon the 
lande and oonseqoently brought the Sait No. 
730 of 1911 referred to above. In that 
case* as has already been observed, the 
defendants were held as having been allowed 
to continue to held ov^r the lands after the 
expiry of the lease as mere lioensees. 
The plaintiff did not at all treat the 
defendants as tenants of the lands. 

The suit of 1911 is a clear notice of the 
intention of the plaintiff to evict the 
defendants from the lands in suit. No 
fresh tenancy having been created as held 
by the Court below, it would appear that no 
notice under section 103 was at all necessary. 
This view has been taken in two oase.o, 
Kandikolld Qopalon v. Mavyam Mcihci' 

lakahmi Amma Zemindarini Qaru (1) and 
Qokul Ohand v. Shtb Ohaniu (2). The facts 
of the latter appear to be very similar to 
those of the present one, where the defend- 
ant continued to hold over possession of ihe 
house after the expiration of the term of 
the lease in deBance of the authority of the 
lessor, and it was held that he was not 
entitled to a notice to quit under section 106 
of the Trantfer of Property Act. In the 
present case the plaintiff gave a notice on 
the 4tb August 1913 (oorreepouding to 17th 
Srawan IdvO) requiring the defendants to 
quit the lands by the Ist Aein 1321. The 
suit was biooght on the 2ad March 1914. 
The defendants were, therefore, given soffi 
oieut notice in the present case. If the case 

(l) 7 Ind. Cat. 8; 8 M. L. T. 280} (1010) M W. N. 

022 . 

(8) 18 Ind. Oae. 601 9 4. L. 3. 674. 


is gnvarned by the provisions of the Bangtl 
Tenancy Act applicable to tenure holders, no 
notice appears to have bsen preai^ribsi h'/ 
the said Ao^; much less a notice of .six 
months, as the learned Vakil on behalf of 
-the anpellants contends, his clients were 
entitled to in th'S case. The contention 
therefore, overruled. 

The result is that this appeal is dismissed 
with costs. 

Fo TER. J. — I concur. In my opinion the 
defendant has been holding as a tenant 
of a tenure, as defined in section 5 of the 
Bengal Tenancy Act, My reasons are that 
in 1315 F. S. the two parties agreed to the 
defendant remaining on the land, he having 
hitherto held it as tenure-holder, and that 
they were contemplating a renewal of the 
tenure in respect of that very land. It is 
quite obvious that neither party contemplat- 
ed a raiyati settlement. It also seems to me 
that the settlement was for that year only. 
There ie nothing to show to the contrary, and 
the parties were expecting a renewal of the 
tenure. So even if it be considered a new 
settlement, as the appellant would have held 
it to be in 1315, it was only a new settle- 
ment for one year and it was a settlement 
of a tenure. That appaiently wae renewed 
with the tacit assent of the landlord year 
by year up to the year 1320. I gather this 
from the decision of Suit No. 730 of 1911. 
But what hae beeti the poeitinn since 1320? 
The defendant cannot eay for a moment that 
be held over the land as a raij,at with the 
assent of the landlord in the years 1321, 
1322 and the other eaooeeding years, year 
by year; for that is necessary to justify bis 
remaining on the land. If there is no land- 
lord’s aesent. then the defendant has lost bis 
status. Giving the very best position 
possible to the defendant, it could only be 
that of a tenant by sufferance, and that 
tenancy is terminable at the will of the land 
lord. I think that the notice issued in 
August 1913 was euffioieut exprassion of the 
landlord’s will to determine that tenancy. 
It is quite clear, however, from the record 
that the defendant has been bolding the land 
against the wishes of the landlord, and his 
allegations both that he has been given a 
raiyati settlement and that the landlord bad 
assented to hie pnaseesion of the land, are 
untrue apd disingenuous. 


Appeal dimitted. 
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CALCUTTA HIGH COURT. 

Appeal projj Appellate Decree No. 132 

OP 1917. 

May 8, 1919. 

Present-, — Mr. Justioe Newboald. 
JNANADASUNDARI CHOWDHURANI 

AND OTBBRS — PLAIMTIPPS — APPELLANTS 

versus 

JlLAPl BEWA AND OTHERS— 'Dependants 

Respondents. 

Landlord and tenant^ Advene possession hy tenant 
—Acquisition of limited interest. 

A tenant who occupies land other than that 
comprised in bis tenancy for more than twelve years 
acquires the limited interest of a tenant in the land 
by adverse possession. 

Appeal against tbe dearee of the Seoond 
Additional Dietriot Jadfre, Myrnersiogb, 
dated the 15th of September 19)6, affirming 
that of the Munsify Iswargan.i, dated the 
21th of July 1915 

FACTS appear from the jadgment. 

Baba Sasanka Jtbon Pay for Baba Ohandra 
Kanth Ghose (with him Baba Nilkanta Qhoss), 
for the Plaintiffs Appellantp. — This was a 
Bait brcDgbt by the plaintiffs for reoovery of 
posBession of tbe dispoted landa. The lower 
Coart has not given my olientsMoA popses* 
eion on (he groand that tbe tenant defend* 
ants have bean oooapying tbe lands for 
more than 12 years and that they have 
aoijniied a limited interest in the lands by 
adverse possession. The defendants took 
advantage of their position as tenants and pos* 
seseed themselves of lands whioh bslonved to 
the plaintiffs. If Article 142 of the Limitation 
Aot applies my olients are dearly barred, 
but I eabmit that Article 144 applies in a 
ease like this. Here tbe tenants have oom- 
mitied a tort by trespass and they cannot take 
advantage of tort and ask the landlord to 
receive rent from them. The tenants are 
trespassers; Nuddyarchand Shaha v. Meajan 
(1). The tenants cannot without their 
landlord’s consent have oooapanoy rights and 
insist that they mast posfess to tbe end of 
their tennree. Tbe tenants cannot take ad* 
vantage of their own wrong, Krishna Qovinda 
Jawadar v. Banka Behari Bhaha (2). The 

tenants mast prove adverse pospeesion. The 

plaintiffs’ rights as landlords are denied 
here, Tbe landlcrds had no notice 

(I) 10 0. 820j 6 Tnd Deo. In. g.) 649 

{2} 4 Ind. Oas. 520, 13 0. W. N. IQS. 
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of the adverse possession of tbe defendants. 
The plaintiffs came to know of the trespass 
within ] 2 years of the sait. 

Baba Biraj Mohan MojumdarJoT the Depnfy 
Registrar, who represented the Respondents, ■ 
was not called apon, 

JD DGMBNT. — Tbe plaintiff»&ppellant 

brongbt this sait for reoovery of posses* 
eion of certain land on establishing her 
title thereto. Both the Coorts below have 
granted the plaintiff a decree declaring 
her title bat held that she was not entitled 
to khas possession. The Bodiog is that 
the defendants, who are tenants of the 
plaintiff in respect of other lands, have 
been ooonpying the land in sait for more 
than 12 years claiming the right of tenancy 
thereto. The rulings cited in the jadgojent 
of the lower Appallate Court, Ishar. Ohandra 
Hitter V. Raja Ramranjan Gkakarbutty 
(3), Raktor. Singh v. Sttiferam Ahir (4) and 
Frotap Narain .Mukeriee v. Biraj Basi 
folly sapport tbe decisions of the Coarfs 
below that on the facts found by them the 
defendants mast be held to have acquired 
a limited interest in tbe land by adverse 
possession. 

Tbe appeal fails and mast be dismissed 
with costs. 

Appeal dismissed. 

(3) 2 0. L. J. 125. 

(4) 8 C. L. J. 657. 

(5) 20 Ind. Cag. 823, 19 C. L. J. 77- 


MADRAS HIGH COURT. 

Appbil against Order No. 108 op 1918. 

April 2, 1919. 

Pwenf: — Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aijar. 

EDA PUNNATTA and anothbz — 
Pehtio^ebs Nos. 3 and 5 
— Appellants 
versus 

JANGALA R&MA KOTATTA 

ANDAMCT.,ER — COUNTIB PeTITIONEHS — 
Respondents. 

Civil Procedure Code (Act V of 1938J, 0. IX. r. 18, 
0. XXXll, rr. .3, 4 — Minor-^-Quardian ad litem, tohelher 
can be appointed without consent— Guardian not 
properly appointed — whether fcound by decree — 
£x parte decree against minor not properly represented 
^Application to set aside-decree, whether ma»ntama&te. 
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The eppointmont of a person as the guardian 
ad litem of a minor without that person’s consent 
is not a valid appointment, [p. 185; col. 2; p. IfcP; 

©ol. 1 ] , ,1 

Where a minor is not properly represented on t ic 
record, ho cannot bo regarded as a party to the 
proceedings, and the result of »uch proceedings, 
therefore, cannot bind him; consequently there can 
bo no question of his having lieen prevented l.y 
snfficient cause from conducting them. If in such 
a case an parte decree is passed against a minor, 
he cannot apply to set it aside under Order IX, rule 
18, of the Civil Procedure Code. [p. 185, col. 2; p. 
166, cols 1 & 2 ] 

In order to attract the provisions of Order I-\ 
rule 13 of the Civil Procedure Code, lelati' g to the 
Betting aBkdc of exforie decrees, the person 
the aid of tho Court must bo a party to the suit. It 
is of the essence of tho rule that the coin plaint 
must come from one whoso rights could validly bo 
dealt with by the trial Court, [p. *86, col. 2.1 

If in consequence of the failure to have a 
guardian appointed a minor defendant is not properly 
before the Court, any decree passed against him and 
any proceedings intended to affect him would be 
nallities. Tho minor has in such a case, his lemody 
against the invalid act of the Court in quite a 
different proceeding, and not in a proceeding 
instituted to set aside the decree treating him ns if 
ho were properly before the Court, [p. 186, col, 2.J 

Appeal against tbe order of the Coort 
of tbe Sobordioate Judge, Bezwads, in Civil 
Misoellaceona Petition No. 376 of 1917, in 
Original Sait No. 3d of 1916. 

PACTS appear from the jadgment. 

Mr. N. Rama Rao, for lha Appellants, — 
Order IX, rale 13, Civil Prcctdnro Cede, 
applies to this case. Tbo rairor vres re- 
presented by a guardian and the ease was 
decreed ex parie owing to bis absenoe. Tbe 
provisions of Ibe role are attraoted. 

See Bhagioan Dayal v. faram Suhh Dots 
(1). See aleO Shreof Sahib V. Raghunatha 
Sivaji (2) and Adevaradi Ramanna JJdpi v. 
Erxthna Xjdpa (3). 

Mr. P. J^arayanamwti, for the Respond- 
ents.— There has been no valid appointment 
of a guardian oi ItVew, beoaose his ooneent 
was not taken and be never expressed bis 
willingness to aot. The proceedings in tbe 
Bcit do net bind tbo minora and they are 
entitled to treat tbe deoree as non exislent. 
The minors oaonot be regarded a« parties 
to the suit. It is only a party that oan 
apply to set aside tbe ex parte deoree under 
Order IX, role Civil Procedure Code. 
See Privy Council decision in Rathid-un- 

(1) 86 Ind Oae. 366; 3» A 8i 14 A. L, J. 818. 

(Zi 29 Ind. Cas. 679; 18 M. L. T. 401. 

(9) 26 lod. Oas. 460. 27 M. L. J. 167. 


V. MuhGmm':d Ismail Khan (4). In 
Vo?i’a Konikkol Eduihil Cherin Pajni Aclan 
V. 3/.ruf/.tt Veera Ka. union (-j) the appli- 
cability cf Order IX, rob 13, was not 
considered. In Adoj/opadi Ramanna ITJpa v. 
Krishna Udpa (3) the decision turned on 
tbe negligence cf tbe guardian. The proper 
course f:r the rcinsrs is to apply to have 
tbe decree vacated in appropriate pro- 
oeedlrg®. 

JUDGMENT. 

Ot-DViELP, J. — We take tbe facts in 
this case to bo that tbe father of the 
present appeUants was appointed their 
guardian ai litem, although he bad never 
appear'd and oorsen'ed to his appointment, 
and tl at the 6uit was afterwards decreed 
agaiLSt them ex parte. The lower Court has 
refused to set a3ide that decree, on the 
ground that the proeelare provided by 
O.d-r JX, role 13, C.vil ProceJare Code, 
eznnot be applied to it. 

The appointment of tbe guardian was 
cerlainly bad in tbe oircumslaDoes, and the 
minors mast, therefore, be taken to have 
been nnrepresented. The question is then 
whether Order )X, rule 13, is applicable. 
We have b en referred to two decisions of 
this Ccart and certain deoiiims of the 
Alhhabad High Coart to show that it is. 
The Allahabad decision?, however, of 
which the Utest is Bnijgic 2 n Uayal v. 
i cram Sukh Dass (i), were givsn wichoub 
reference to the principle which in my 
opinion governs the case and the judgment 
of the Jndioial Committee to which I shall 
refer. My learned brother's decision in 
6/iJO / Sahib y. Reghunatha Sivaji appears 
to have turned on tbe invalidity of tbe 
goardian’s appointix-eot, the application of 
O-dor IX, inle 13, not having been disputed 
ar d my one decision in Adayapadi Ramanna 
Udpa V. Kruhnj UJpa (3) dealt with tbe 
negligence of a regularly appointed gaardian 
and tbe queslion whether it.oould be regarded 
as "safficient cause” within tbe meaning of 
the rule. 

The proper principle to apply, however, 
is that tbe minor, if be is not properly 
represented, cannot be regarded as a party to 
the proosedings at all, they, therefore, cannot 

(4) 3 Ind. Cas. 86i; 31 A. 572 (P. CJ, 13 0. VT. N. 
1182;10C. L J. 3i8;6A.L J. 822; U Bom. L. S, 
1226; 6 M. L. T 279; 19 M, L. J. 601; 3J I. A. 168. 

(6) 16 M- 1. J. 643; 4 U. L. T. 230. 
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bind him and there can be no qaestion 
of his having been prevented by any 
sufBoient oaase from oondDoting them. This 
follows from Jiashid-un-nisa v, Muhammad 
Ismail Khan (4), in which it was held 
that the appointment of a guardian not 
having been valid, the litigation she had 
oonduoted on behalf of the minor was a 
nullity and the nsinor was not a party lo 
it for the parpose of seotion 244 of the 
former Code. This ground of deoision is 
implied in the lower Court’s referenoe to 
the possibility that the minors may be 
entitled to treat the decree passed as not 
binding on them. Adopting it, 1 would 
dismiss the appeal with oosts. 

Sesbagisi AiYiP, J. — I agree. 

I shall, however, add a tew words having 
regard to the citation of a decision to 
which I was a party, namely, Shroof Sahib 
V. Raghunatha Sivajt (2). In that case, 
there was no argument that the procedure 
prescribed by Order IX, rule 13. was not 
applicable where the minor was not properly 
represented; therefore, that deoision is not an 
authority for the proposition contended for 
on behalf of the appellant. 

We must take it that the minor was not 
properly represented in the suit. The 
consent of the proposed gnardian was not 
obtained for bis appointment and according 
to principle and the recognised practice of 
this Court, no guardian can be app-)iRted 
unless be has expressed bis willingness to 
act. It follows, therefore, that the minor, 
though 00 nominee in the array of parties, 
was not represented and was not ooneequently 
a party to the suit. The deoieion of the 
Judicial Committee in Rashid un niso v. 
Muhammad hmail Khan (4) lays this down 
dietinotly. The learned Chief Justice and 
Sadaaiva Ayyar, J., have taken the same 
view in this Court, / asumarti Payi. 
danna v. Qanti Lakshminarasamma (6j. My 
learned brother’s deoision in Adnyapadi 
Ramanna Udpa v. Krishna Udpj (3) 
related not to the question of the want 
of representation of the minor, but to gross 
negligence in the conduct o! the guardian 
properly appointed. I do not think that 
decision is relevant to the present case 

Two decisions of the Allahabad High Court 
have been quoted which prima facie are in 
favour of appellants’ contention. As re* 

V6) 29 Ind. Cas. 314; ns M, 1076| 28 M. L. J. 626. 
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gards Bhagwan Day'll v. Param Dass (7) 
I do not hod much diflficulty. In that case 
a Court Amin was appointel, without 
notice to the mother, the natural guardian. 
TOe learned Judges held that if. was an 
improper appointment. I do not understaod 
t')em to have decided that the appointment 
was invalid In this view, the decHiou is 
not inconsistent wi h the Privy Council 
decision. But in a later case, Bhagwan 
D.iyalv. ^aram Sukh Dass {D, the learned 
Judge.s understood the earlier case to have 
decided that there was no valid appoiot* 
mant of a guardian and on this construe* 
tion of their Court’s judgment, they held 
that Order IX, rule 13, was applicable 
to the case. It may be remarked that the 
learned Judges relied on the inhereot powar 
of the Court to vacate the judgment : 
when thii provision is aopevhd to, I fail to 
see why the order should have been set 
aside under Order IX, rule 13. As in 
my opinion the view taken in the last 
manlioned case is not reconcilable with 
RajU’rf-un.nifia v. Muhammad Ismail Khan 
(4), 1 am unable to asoepr. it as good law. 
There can be no question that to attract 
the provisions of the order relating to the 
setting aside of exparts decrees, the person 
seeking the aid of the Court must be a 
party to the suit. It is of the essence of 
Order IX, rule 13, that the complaint must 
come from one whose rights could validly 
be dealt with by the trial Court. If in 
consequence of the failure to have a guardian 
appointed the minor was not properly before 
the Court, any decree passed against him 
and any proceedings intended to affect him 
would be nullities. He has his remedy 
against the invalid act of the Conrt in quite 
a different proceeding, and not in a pro* 
oeedipg instituted to set aside the decree 
treating him as if he were properly before 
the Conrt. This conclusion follows from the 
Privy Council decision and from the 
deoision of this Ooort already quoted by me. 

In my opinion the Subordinate Judge 
was right in holding that in the view of 
the facte he had expressed, the present 
application was inoomoetent. I agree in 
the order proposed by my learned brother 
as to coets. 

M. c. p. 

Appeal dismissed. 

(7) 27 Ind. Cae. 623j 37 A. 179} 13 A. 1. J. 179, 
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BOMBAY HIGH COURT. 

Second Civil Appeal No 1014 o? 1916. 

Jane 16, 1919. 

Presenti — Mr. Jnatioe Shah and 
Mr. Janti'oe Hayward 

CHOLAPPA GATTINNA SANNA 

AND ANO'JHER — APPELLANTS 
versus 

RAMCHANDRA ANNA PAI— 
Respondent. 

Civil Procedure Code {Act V of 1908), e. — 
Xnnifafion of 1908), Sch f, Arf. 182(2) — 

- Execution of decree against surety— Appeal 
by defendant— Limitation, comuiencement of. 

A. decree-holder has, under section 146, Civil 
Procedure Code, a right to execute liia deci-eo 
against a surety to the extent to which he has 
rendered himself personally liable in the manner 
provided for the execution of decrees. The fact 
that the defendant appealed, and that the sureties 
were not parties to tlie appeal, would make no 
difference [p. ib7, col. 2;p. cols. 1 & 2.] 

Seoood appeal from the deoision of the 
Distriot Jadge, Kanara, in Appeal No. 
122 of 1915, reversiog the order passed by 
the Sabordioate Jadgp, Sirsi, in Mis* 
oellaneoQS Application No. 5f7 of 1913. 

Messrs. Ccyajes and A. Q. Desai, for the 
Appellants. 

Mr. NUhanih Atmaranif for the Respondent. 

JUDGMENT. 

8haf» J. — In this ease an ear parte decree 
was originally passed against defendant 
No. 1 in SqU No. 342 of 1901; hot that 
€Z parte decree was set aeide and the sail 
wes ordered to be retried on the defendant 
No. 1 fotnishing seoarity. Two persons, 
wbo are now represented by the present 
appellants, stood sareties for the amoont 
that the Coort, in wbioh the snit was 6Ied, 
the Sirsi Court, might Snd the defend* 
ant liable for. Ultimately a decree was 
passed by the Sirsi Conrt against the 
defendant No. 1 on the 22Dd March 1907 
for a certain amoont. The defendant 
appealed to the Distriot Coort, which, 
sobjeot to some variation, with whioh 
we are not now oonoerned, oonBrmed the 
decree of the trial Coort on the ) 5tb April 
1908. In second appeal this Coort confirm* 
ed the decree of the District Coort on the 
13ib Febroary 1911. The deoree*holder 
applied for a transfer of the decree for 
eieeotion against the sareties on tbe 20th 
Deoember 1913. The sareties cootended 
th»t lb« aseoatioo m against (hem was 


time barred, as no application for exeontion 
was made within three yearj from Ihe 
date of the trial Coart’s decree whioh alone 
they bad nndertahen to satisfy. The first 
Coort allowed this ooDtention t hat in appeal 
tbe Distriot Conrt has disallowed it and 
has ordered tbe Conrt of first instance to 
proceed with tbe application against the 
sureties aooordiog to law. 

In tbe appeal before ns the same oonten* 
tion l as been raised on behalf of tbe 
Earetiea: I am of opinion that the view 



clear from reotioD 145 of tbe Code of j 
Civil Prooedore Chat tbe decree bolder has!: 
a right to exeonte tbe decree against 
sarety to tbe extent to wbioh he baa- 
rendert^d himself personally liable in the~^ 
manner provided for the execution of 
decrees. The article whioh governs the 
applications for execution is Article 182 of 
tbe First Sohedole of tbe Indian Limitation 
Act. Tbe article prescribes three years* 
limitation from tbe date of tbe decree or 
where there has been an appeal, from tbe 
date of tbe final decree of the Appellate 
Coort. Tbe execotion cf tbe decree is 
clearly not time-barred, if tbe period of 
limitation begins to run from tbe final 
decree of tbe High Court in second 
appeal. Under this article tbe decree- 
holder baa clearly a right to proceed against 
the sareties within the time allowed onder 
olaase 2 in tbe third oolomn. 

It is contended, however, that tbe sareties 
ondertook to satisfy the decree of tbe tSirai 
('oart, that they have nothing to do with 
the appeal preferred by the defendant, to 
which they were not parties, and that the 
application ia governed by chase 1 and 
not claose 2. I do not think that this 
contention is sonnd. For instance, if tbe 
defendant’s appeal bad saooaeded, tbe 
sareties woald have taken the benefit of tbe 
Appellate Goart’s decree in favour of (be 
defendant It cannot be said that when 
they stood sureties for tbe defendant in 
tbe trial Coart, they ooald not have con* 
tempUted the possibility nf an appeal, which 
woald bs an ordinary incident of the 
litication which was re opened with their 
assistance at the instance of defendant 
No. 1, and which would have the effeot of 
extending tbe time from wnieh the limit** 
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tion woold begin to ran according to tbe 
Indian LimUation Aot. The fact that the 
sureties would not be parties to the appeal 
could not make any difference. 

Mr. Coyaji has relied upon the decision in 
NoTay'in v. Timmoya (1) ; bat that decision 
is based upon the consideration of the 
explanation applicable to clause 5 in 
tbe third colamn. It has nothing to do 
with the point arising in this case. I do 
not think that that oa^e lends any support 
to the contention that in determining tbe 
date from which tbe prescribed period of 
limitation under Article 182 sboold run-in 
the present case, clause 1 only should jbe 
considered and that clause 2 can have no 
application, as the sureties were not parlies 
to the Appellate Court’s decree. I would 
dismiss the appeal and oon6rm the decree 
of tbe lower Appellate Court with costs. 

HatwaRD, J.— I oonocr. The applicants 
beoarce sureties for Ibe execution against 
defendants of tbe decree of the original 
Oourl. Their liability would be enforceable 
to tbe extent to which (hey have rendered 
' ihemeelves personally liable in the manner 
provided for the excontion of deciees under 
seolion 145 of the Civil Procedure Code. 
They were, therefore, liable to be proceeded 
against within the ordinary period pre-orih* 
ed by limitation for tbe execution cf 
snob decrees. That period bas been 
prescribed by Article 182 of the Fir.-t 
Schedule to tbe Limitation Act. They ha^e 
claimed to he governed by the first claufe 
of that Article, ard they have coateedrd 
that execution has become time-barr. d 
against them as more than three years have 
elapsed since the date of the decree of tbe 
original Court. They have contended that 
the second clause applies only to parties 
who have appealed, and that it is only in 
^e case of parties who have appealed that 
execution can be brought within three years 
of tbe date of the Bnal decree of the 
Appellate Court. It seems to me that their 
contention is unsound and contrary to tbe 
plain and wide words of the clause, and 
that view was held in the similar case cf 
defendants who bad not appealed in 
thiiram v. Sakharam t2). It seems to me, 
therefore, that tbe execution was not time* 

HD B. CO; 8 Bom. L. B. C07. 

B...3J3 »t.p. 48j.4QBpin, L..^ 939, 


barred and that the appellants wers liable to 
be proceeded against in execution under clause 
2 of Article 1S2 of tbe First Schedule 
cf the Indiau Limitation Act. I am of 
opinion, therefore, that tbe appeal must be 
dismissed with costs. 

Appeal dismissed. 


CALODTTA HIGH COURT. 

Appsal krou Appellate DecRse No. 916 

OP 1918. 

May 2. 1919. 

Present:— Jastioe Sir Asutosh Ohandhuri, Kt.,. 
and Mr. Justice Cuming. ■ 

ABHOTA CHARN LATABAIDYA— 
Depemoakt No. 1 — Appellant 

tersus 

Srimati KAMINI PROBHA NAG, wife op 
NILMANI NAG— Plaiktifp — 
Rbspondbmt. 

Bengal Tenancy Act ( VIII B C of 183r>), ss. 159, 160 
(c) — Landlord and tenant — Lease for term oj years— ‘ 
Betel plantation, whether protected interest — Sale in, 
execution of rent decree— Purchaser, whether takes 
land subject to protected interest. 

The interest of a tenant in land on which a toraj 
or betel plantation has been made is a protected 
interest within the meaning of section ICO of the 
Bongnl Tenancy Act, although the tenant does not 
hold the land under a permanent lease [p. 180, col. 2.j 

Bnnko Bsh-tnj Das v. Krishna Chandra B/iou'»uVA-, 
2llnd. Cas. 419; 18 0. W.N. 349; 18 C. L. J. 170, 
relied on. • 

Jogendra Narain Hoy v. Kiran Chandra Ray, 50 Ind. 
Cas. 4(6; W C- W. N. 316;46C. 7^:0, distinguished. 

A purchaser of a tenure at a sale in execution of 
a decree for rent due in respect of land on which 
there is a horaj or betel plantation, inndo by a 
tenant who originally held under a lease for a term 
of years but afterwards held over on payment of 
renl, takes subject to the protected interest of the 
tenant and the rights of such a purchaser are 
controlled by the provisions of section 169 of the 
Bengal Tenancy Act. [p. 189, col. 2 ] 

Appeal against the deeree of the Sub* 
ordinate Judge, 2nd Court, Tipperab, dated 
tbe otb February 1918, reversing that 
of the Muneif, 2Dd Court at Brahmanbaria, 
dated tbe lOtb Maroh 1917. 

FACTS appear from tbe judgment. 

Babn Sasadhnr Boy (Senior), for Defend* 
ant No. 1- Appellant. — There oan be 
Dp denying the fact that the plaintiS* 
respondent is tbe. lawful puroba^er of 
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tenure in question. But the point in issue 
js — does he take it subjeot to *proteoted 
interests'? Seotioo 161), olau-se (c), o£ the 
Bengal Tenanoy Aot mentions that any lease 
of land on whioh plantations have been made 
is a proteoted interest. The disputed land 
oontains a betel leaf plantation whioh has 
been there for nearly 30 years. It was 
quite in good faith that defendant No. 1 
took settlement of this plantation from the 
original owner Ram Kumar. So the 
plaintifi’s purohase must have been subject 
to the interest of defendant No. 1. Refers 
to Banko Behary Das y. Krishna Chandra 
Bhoicmick (1). 

Babu JTpendra Kumar Roy, for the Respond* 
ent.— The Khatiar, Eihibit 5, shows that the 
plaint lands were raiyati lauds under the 
Maharaja, defendant No. 3. The oorreotnees 
t>f the Ebatian has neither been strongly 
impugned nor rebutted. Moreover under clause 
(c) of section 160 of the Bengal Tenancy 
Aot the plantation, in order to become a 
proteoted interest-, most be a permanent 
.plantation, about which there has been 
neither any investigation nor any hnding. 
The lease of the land referred to in the 
said clause must be a permanent lease. 
Then refers to Jogendra liarain Roy 
V. Kiran Chandra Ray (2). 

Babu Sasadhar Boy replied. 

JUDGMENT. — The plaintiff is the pur- 
chaser in execution of a decree for arrears 
doe in respect of the land in suit. Section 159 
'of the Bengal Tenanoy Aot controls his 
rights, fle as purchaser takes the tenure 
subject to the intereetsdeBned in ObapterXlY 
as 'protected interests." Section 160 deals 
with proteoted interests, and clause (c) 
-mentions any lease of land whereon 
plantations have been made amongst others. 
•The land in suit oontains a boraj or betel 
leaf plantation. It has been in exietenoe 
for abont 30 years. The land originally 
'bsloDged to 006 Bom Eoioar who olaimsd 
Lakheraj title to it. He made a settlement 
for a term of three yeare to the contend* 
log defendant for making betel groves. 
That lease undoubtedly provided that he 
was to give up the land after the expiry 

ai'Ind.Cas. 419( 18 0. W. N. 8A9j IS 0. L. J. 

(8) 10 lad. Cm. 406| 83 0. W^N. 816| 46 0. 780. 


of the leasB. He held over and continued 
to pay rent to Ram Kumar. It has baen' 
found by the Uarned Subordinate Judge^ 
that Ram Kumar’s claim that it was 
Lakheraj land, is not jostified. He has found, 
however, that Ram Komar was not a 
trespasser, bat he was the original owner 
either as Lakherajdar or as raiyat and was 
in actual possession of the land. There 
was no want of good faith on his part 
in settling the land with defendant No. 1 
for a term of, three years and no want 
of good faith on the part of the defendant 
No. 1 for taking settlement for the eaid 
term. 

Reliance, however, is placed by the learned 
Subordinate .lodge upon a Khalian, Exhibit 5, 
whioh eay.s that the plaint lands were 
raiyoti lands under the Maharaja, defendant 
No. 3. He Bods that exaspt the Potla Exhibit 
A, by whioh the land was granted as the 
Lakheraj of Ram Kumar, there is no other 
document in favour of that contention. 
He has overlooked Exhibit C which is a 
mortgage and be has not attached any 
importanos to the oral evidence whioh is 
quoted in hie judgment, namely, that of 
witness No. 4. Ho thinks that the correct* 
ness of the Kbatian has not been rebutted, 
whereas the learned Munsif having regard 
to all this evidence held that it was rebutted. 

But the ooolr-ution pressed before us is 
that the plaintiff’s purchase is subjeot to 
the interest of defendant No. 1, who made 
a plantation and had a lease of the land 
whereon his plantation stood. There is 
no doubt that section 160 (c) covers such 
interest. This has been held in Banko 
Behary Dasv. Krishna Chandra hlicwmick (1). 
There Mr. Justice Ofaatterjee held that tbd 
land in which a boraj is made is a pro- 
tected interest within the meaning 
section 160 of the Bengal Tenanoy Aot. 
That judgment was atErmed by Sir Lawrence 
Jenkins, Chief Justice, and Mr. Justice 
Mookerjee. It has, however, been atrenaonely 
urged before us that the plantation referred 
to in clause (c) must be a permanent 
plantation and that also the lease of the 
land referred to therein must beaperma* 
nent lease. Bat the clause itself mentions 
any lease of land", and so far as .Om 
betel plantation is concerned, we think ii 
is covered by the decision we have referred 
to and it is a proteoted interest, < Tbg 
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whole of the land in Exhibit A was 
leased out as a boraj %ita and t^ere is 
a small orchard on it. Kiran Ghmira Roy v 
Niamuddi (3) may in this oonneotion be 
referred to. Jogenira Narain Roy V. 
Kiran Chandra Ray (2) does not afft-ot 
this case, aa the whole of the land 
mentioned in the lease is 6ora; vita. 
There ia no oase made here tor an 
enquiry if any porlion of the laud oan 

he exoepted. 

We, therefore, set aside the decree of the 
Subordinate Jndge and affirm that made 
by the Monaif. The appellant ie entitled 

to the costs of all Coarts. 

Decree set aside. 

(3) 30 0. 498. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES 
SfCOND Appeal Pbtiiion No. 15 of 19 8-19. 

Febrnary 7, 1919. 

PfMents— Mr. Ferard, S. M., and Mr. Hopkina, 

J. M. 

LAOHMI NABAIN — Appbllakt 

versus 

Mueammat SARDAR KUAR— RssPOHDENT. 

Agra Tenancy Act (II of 19b\), 8S.Z4, 16«, 177 fe) 
— Stttt under $. 166— Propriefary title, plea o/— 

Jtevenue Court, lohether can take cognisance of plea ~ 
Jurisdiction of Civil anct Revenue Courts. 

Where in a suit under section 166 of the Agra 
Tenancy Act, read with section 34 tliercof, the 
defendant pleads a proprietary title, the Revenue 
Courts have no jurisdiction to entertain and examine 
the plea ender section 177 {e) of the Act; this 
fanotioD rests with the Civil Court [p. 19J,col8.1 &2.]j 

Second appeal from the order of tbe 
Oommiaaioner, Allahabad I iyiaion, dated 
13th September 19i8, in the case of deter* 
minatioD of rent. 

JUDGMENT. 

FbraBD, S. M. — The defendant-appellant 
Laobmi Narayan ia tenant. The plaintiff* 
respondant, Musammat Sardar Knar, saed 
him ander seotion ld6, Tenancy Act, read 
with section 34 for aseesament of rent on 7 
nnrented plots abont 2 acres in area. The 
6\iit was a seqael of the Board’s appellate 


order of lOih— 15fch Febraary 1915 in Petition 
No. 7 of 1913 1 s which indioatei proceedings 
under the Resamption Chapter ae a possible 
coarse for the pre^enS plaiotlff ieaponie^t to 
take. 

The tenant on 13th September 1917 plead- 
ed in the brat Court, inter alia, that he had 
acquired proprietary title by adverse poaaea* 
aioD or by operation of eeoiion 15;. The As- 
sistant Commissioner accepted the la’terplea, 
fonnd that tbe plaintiff’s suit under section 
156 was barred by seolion 158 and dismissed 
it. The Asaistant Collector’s issue and deci- 
sion were not so concise as they might haye 
been, bat ihere is no doubt that tbe defend- 
ant rai.-ed ihe plea, which was praolioally 
covered by the first issue framed, Is the suit 
maintaiuable under seotion 156, Tenancy 
Aoi?” and it was decided. TheplaimiS 
appealed to the Commiseioner and in reply tbe 
defendant again pressed in writing on i3th 
September 19l6 that he was a proprietor. 
Thus, prima fade, the conditions of seotion 
177 (c), Tenancy Act, were present and made 
it incumbent on the Commissioner to return 
tbe appeal for presentation in the Court of 
the Distriot Judge. 

The Commissioner in appeal refused to 
take tbe latter course, beoanse the defendant’s 
plea of proprietary right wont further than 
his plea of 13th September 1917 and an 
admission of tenancy on 20th November 1 913 
in the previous oase. He held that this 
made defendant’s present extended plea of 
proprietary right negligible and that he 
could bear the appeal, which he proceeded to 
do. _ 

In the first gronnd of bis second appeal 
tbe tenant urges that the Commissioner acted 
ultra vires in bearing the appeal. 

Rulings on the point are conflicting. Id 
1917 a Bench of two Judges in a case, 
Damodar Das v. jhaoo Singh (U, held that the 
language of seotion 177 must be followed as it 
is. That oasa had for its sabjeeb a question 
of jurisdiction under seotion 177 (/). The 
learned Judges held that the bare faot of a 
question of jarisdiotion having been decided, 
whether properly or not, neoesaarily barred 
the Commissioner from bearing the appeal. 
It would follow by analogy that whatever 
pleas or admissions in previous praceedinS^ 
a party may have made, a Commissioner 


(1) 39 lad. Cae. 87; 15 A. L. J. 319. 
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must ooDsider only the ease before him and 
if in it the oonditions of section 177(e) are 
present, he must refer the appellant to the 
Civil Coort. 

Against this, the appellant quotes a deoision 
of the Hon’ble High Court (Riohards. C. .T.» 
in Deo Narain Singk v. 'itla Baksk 
Singh (2), in which the learoed Chief Justice 
remarked that It would be redaoiog matters 
to an absolute absurdity to bold that the 
defendants in a revenna suit could by 
formally raising an absolutely untenable plea 
of jurisdiction take every case from the 
Revenue Court to the Civil Court.” 
Though the learned Chief Justice did not 
quote section 151, Civil Procedure Code, it 
is evident that his doding merely followed 
the principle of that section, in holding 
that an absurd” plea of jurisdiction is 
outside the scope of section 177 (/), 

Tenancy Act, but I cannot apply this 
ruling to the case before me. There wa^ 
nothing absurd in the plea of proprietorship 
under section 15b taken by the defendant- 
appellant in the present case and, however, 
oonvinoed the Commissioner may have felt 
that the District Judge would hold that 
the tenant could have no case superior to 
his pleas and admissions in a previous 
case, he was not in my opinion justided 
in assuming the function which under 
section 177 («) rested with the Civil Judge. 
He interpreted the section as he would 
like to eee it and not as it is. 1 would, 
therefore, accept ground 1 of this appeal 
and, (cttiog aside the Commissioner’s 
appellate order, direct Lim lo return the 
appeal to the respoodent, the plaintiff 
appellant in the Commi^s’OQer’s Court, for 
ppesentation to the proper Court, vie, the 
District Judge, under section 177 (e), 
Tenancy Act. 

Id bolding that the above is the proper 
piss ID this cise, 1 have not omit* 
ted to consider a point which the respond- 
ent has rai«d, to the effect that tbs 
appesl is prematoreand that appallant should 
have waited till the assessment of rent 
•wbieh the Commissioner has ordered has 
.been made. He has quoted Zohra v. Man^u 
Lai (3) and Ananigir v. Sri Nitvas (4), and 

. 47 Ind Caa 891, 16 A. L. J. 600, 40 A, 177. 

t8) 28 A. 768, 3 A. L. J. 66J5 A. W. N. (1903» 228. 

(4) 47 lud. Oas. 1008, 18 A. L. J. 711j 40 A. 662. 


the appellant has referred to deoisions of 
the Board. The hitherto D»aotioe of the 
Board has been to admit appeals on the 
main subject matter of a case without 
waiting for the 6oal settlement of subsidiary 
details, such as determination of amount 
of renter revenue which 'he Commissioner’s 
appellate order directs. There is a good 
deal to be said on both sides, but the 
present is not a suitable case for a new 
departure in the Board’s practice. To throw 
out this appeal as premature would merely 
delay letting the parties know that the 
proceedings in the Commissioner’s Court 
were invalid. 

1 would give appellant his costs in this 
and the lower Appellate Court. 

HophiNs, J. M.— I agree in the order 
proposed. The Commissioner has found 
that the plea of proprietary title raided 
by the appellant is not substantiated, bnt 
in order to arrive at that Ending be had 
to enterfain and examine the plea, which 
le bad not jurisdiction to do. This is 
not a case of an absurd or absolutely 
untenable plea raised by a parly to enable 
him to select bis own forum of appeal. 

Appeal accepted. 


MADRAS HIGH COURT. 

SECO^D Civil Appeal No. iblOop 1917. 

July 31, 1919. 

Prrsenfs— Mr. Justioo Seshagiri Aiyar and 

Mr. Justice Burn. 

AMANCHI VENKATARAMA SA8TRULU 
— DeveMDAMT — A ppellant 
versus 

NAMA VENKANNA amd anotber 

PlaIHTiFP AMD ThE LeGAI RePRESEaTaTIVE 

OP THE PlAJMIPP — RespONDEKTS 
Contract Act {IX of s. 73-Da>nage8, fneusure 

of—Lciise~Fiiiture of lessor to give posgession to lessee 
— Aeaenemcnt of iamogeSg mode of. 

Section 73 of the Coatract Act lays down tlie 
pimoples to be employed in assessing damages 
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and Ginbodios the |irinci|.les of English Law on the 
s\i’’ioot. ’I'lic loes or diiina^'O must arise naturally 
ill the usual course of things from the breach nr it 
must be sucli as the parties knew to be likely to 
result from tin bvcac-b- In estimating the loss, the 
means which existed of remedying the ineon- 
venience must be taken into acxount [p 19*, col I J 

In au action for damages for the lessors failure 
to give possession of the lands leased to the lessee, 
the plaintiff is entitled to the primary profits ho 
would have donved had ho cultivated the lands in 
a husband like manner, i.e , the net and not the gioss 
produce, making deductions for the expenses of 
cultivation and the failure of season, if any. ihe 
amount fixed in the contract cannot form the 
criterion for assessing damages, and the opportunities 
which the plaintiff hod of renting other lauds 
should betaken into account, [p 

Mahomed Fsa Khan v. Baboo heshub Lall, 14 W. 
R. as?, not followed. 

Zamindar of Vizianagram v Beha>-a Suryanoruyana 
Patrulu, 2S M, 587atp.r,P8; 12 M- L^J. 249, relied on. 

Per Phillips, J — In considering what should be set 
off against the gross profits it must 1>c assumed that 
the cultivation Wfts carried on entirely by lured 
labour, [p 194, cob 1.] # 

Second appeal againat tl^e decree of the 
Coarfc of the Sohordioate Jodge, Cooanada, 
in Appeal Sait No, 17 of 1916, preferred 

against the decree of the Conrt of the Addi- 
tional Difitriot Muopif, Cooaoada.in Original 
Suit No 233 of 1915. 

PACTS appear from the judgment. 

Mr. Naraaimha Fow, for De Appellant. — 
Plaintiff was entitled, in any event, only to 
nominal damageP. S ;0 Afa^iomed Fsa Khan v. 
Baboo Eeshuh Lall (1). The District Munaif 
has, in fact, awarded him the gross produce 

of the lacds. He has not taken into account 
the Kant of rains and the cost of cultiva- 
tion. Besides, there has been no enquiry as 
to the opportunities plaintiff had of geiting a 
lease of other lands. 

Messrs. P. Somasundram and 0. Rama 
Bou>t for the Respondents — The principles 
regulating assessment of damages are laid 
down in section 73 of the Contract Act. The 
proper test is to see what profits plaintiff 
would havederived bad he cultivated thelands. 
The lower Courts have applied the right 
test. See Zamindar of yitianogram v. Beha^a 
,^ur 2 /jnira{/ana Patruhi (2). The test is the 
profit which the plaintiff would have derived 
if he bad been put into posseesion and interest 
at 6 per cent, per annum. 

JUDGMENT. 

SesBagirt Aiyar, J. — The defendant gave 
a lease of about 11 acres of tnam lands for 

(1) UW. R.382. 

(2) 26 U. 687 at p. 598; 12 U. L. J. 249. 


5 years to the plaintiff beginning with 1911. 
Before the cowle to the plaintiff the lands 
bad been leased to another person. The 
plaintiff attempted to take possession of tbe 
lands but was unable to get them in tbe first 
year. In tbe second year he was able to 
get possession rf a few acres and in tbe third 
year a few more. Tbe suit was instituted 
for damages for failure to give possession. 
The defence was that ihere was no under* 
taking to give possession, that tbe defendant 
did give possession of the lands, that tbe 
damages were escessive and that the plaintiff 
was not entitled to maintain the suit. Tbe 
District Monsif held that the suit was main- 
tainable and following tbe Zamiudar of 
Vizianagratn v. Behari Surpanarnyana 
Patrulu (2) gave the plaintiff a decree for 
1 ii share of the crops as estimated in the 
cowlf'. Exhibit A. This decree was confirmed 
on appeal. 

In tbe second aj peal it was not disputed 
that the suit was properly instituted. Tbe 
only point seriously argued related to the 
measure of damages. Mr. Narasimba Rao, 
relying upon Mohamed Esa Khan v. Baboo 
Keshub Lai (1), contended that the plaintiff 
is only entitled to nominal dameges. The 
genera) rule as to damages, whether they 
relate to moveable or immoveable propertyi i9 
contained in section 73 of tbe Indian Contraot 
Act Two considerations arise in atsessing 
damages: (1) whether the damage naturally 
arose in the usual course of things from 
the breach; and (2) whether the 

plaintiff had means of remedying the 
inconvenience and has neglected to avail 
himself of them. In Zamindar of Vizianog* 
ram, v. Behara Suryannroyana Patrulu 
tbe learned Judges without dieoussing the 
question, under very similsr oiroumstanoei 
like the present, say: “The measure of 
damages is tbe amount of profits 
terest thereon at per cent, per annum 
would have accrued to the plaintiff if he bad 
been put in possession of tbe villagss and 
was in enjoyment of the same ^ during 
the term of the lease.” In my opinion tM 
observations are fully supported by 
English authorities. In FLtcher v. 

(3) the defendant had contracted to build ♦ 
ship which was to be delivered to the plaint* 

(3) (1865) 17 0. B. 21} 25 L. J. C. P. 66; 139 B 
073; 101 R. R, 557. 
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iff in Aa»Q8t 1854. Ib was cot delivered 
till Maroh 1855, It was held that as the 
primary objeot of the ship was to eirn 
freight by o^rryiag passsogers, the measure 
of damages was the value of the prohfcs wbioh 
could have been obtained between the date 
6xed for the delivery and thedateon which the 
ebip was actually delivered. Wills, J., stated 
the law to be that the measure of damages 
for the breach of a contract for delivery of 
a chattel should be governed by a similar 
role to that wbioh prevails in the case of 
a breach of contract for the payment of 
money, and concluded by saying *'the 
measure of damages in such a case as this 
was held by analogy to be the average pro6t 
made by the use of such a chattel.” In Trent 

and Humber Go , In re, Oambrian Steam Packet 
Oo., Ex parte (4) the Lord Chancellor said: 

The measure of damages is prima jade the 
Bum^ wbioh would have been earned in the 

ordinary course of employment of the chattel 

in the time.” This principle was accepted as 
good law in Ownere of the Steamship* Qracie* v. 

Owners of the Steamship 'Argentho' (6). In 

Jaques v. idillar (6), wbioh was a case of an 
agreement to grant a lease, Mr. Justice Fry 
after examining the case law on the point 
aaid: The question of damages is a more 

difficult one. Damages are claimed, in ad- 
dition to the speoiBo performance of an agree- 
ment, in respect of ths delay wbioh was 

caused by the defendant’s wilful refusal to 
perform bis contract and the consequent loss 
of proBt to the plaintiff. I think I am at 
liberty to consider what would have been 
the value of the possession of the premises 
to the plaintiff for the period between the 
5tb of September 1876 and the time when 
be actually obtained possession of other 
premises.” Although this case was over* 
ruled by Marshall v. Berridge (7) on another 
question, the principls as to damages enun- 
oiated by the learned Judge was accepted 
m floyai Bristol Permanent Building Society v. 

Bovyx$h (8^. There ere oases whioh dravr 
a distiootion between what are primarv and 

88,‘1’9‘LT'A?n W^k'llr "■ “■ 

7o5,“6‘itrM, ^ *'■ 

W (1887; 86 Oh. D. 39J! 68 U. J. Oh. 810; 67 L. T. 
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secondary proBte. Under the first heading 

h are the direct 
and immediate fruits of the cootraot are 
looluded. Under the Utter class profits 
expected from dependent and collateral 
eogagemenbs entered into on the faith and in 
expectation of the performance of the 
principal contract are brought in. The 
decision in Madras Railway Oompany v. 
Oovinda Rau (9), to whioh our attention 
was drawn, belongs to the latter category. 
In the present case the parties most have 
contemplated that the plaintiff would have 
cultivated the lands in a husbaodlike 
manner and that he would have derived 
profit therefrom. That undoubtedly is what 
IS known as the primary profits, and there is 
no reason why the plaintiff should not be 
entitled to it. The principle is neatly stated 

no. Damages, Volume III, section 

9H4, The general principle iu this case 


IS the same as in oa?es of refusal to convey, 
although the Courts are more nearly agreed 
in adopting the principle of complete com- 
pensation for the lo33 of the bargain. The 
ordinary role is to allow the differ- 
enoe between the rental value of the pre- 
mises for the term and the rent reserved ” 
In another place (section 187) it is stated: 
The rental value of a building will be the 
measure of damages in an action for delay 
in delivering possesn'on.” Applying this 
test to the present case, it is. the net profit 
whioh the plaintiff would have derived, that 
should be awarded to him. The Diitriot 
Monsif was wrong in holding that ths 
decree wbioh be gave represented the net 
profit of the lands. From the evidence of 
the plaintiff it is clear that it was the gross 
produce. From this, deduction will have 
to be made for the expenses of theoaltivation 
and for the failure of season, if any, daring 
the period for whioh damages are claimed. 
Ihe amount whioh has been fixed in the 
contract should not be the criterion for 

, • . X t ® 9 as was pointed 

out in one of the oases already quoted, the 

opportunities whioh the plaintiff had of 

renting other lands should be taken into 

acoount. Therefore, before finally disposing 

of this case we must ask for a finding on this 

(1) -What was the net profit which the 


(9) 21 M. 172; 8 JI. L. J. 86; 7 Ind. Dec, {.y. a ) 478, 
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evidence would be neoasaary to show that be 


flail, tff cculd 1 ave derived durirg the pericu 


l.e waa ci:t of pcsf eesici,}''’ 

The 6ndirg should be given on the 
evidfi oe on record within 6 weeks: and 7 days 
will be allowed for objeotione. 

Phillips, J. — The question of quantum of 
damages is somewhat difficult. In Mahomed 
Ebq Khan v. Baboo Keshuh Lull (1) it was 
held in a similar case that plaintiff was only 
entitled to nominal damages, but in this 
Court in the Z.mindar of Vtzianagram v. 
Behara Suryanarayana Patrulu (2) it was 
held that the measure of damages is the 
amount of proht vsitb interest at 6 per cent, 
per annum which would have accrued to the 
plaintiff if he had been put in possession, and 
the issue sent down for trial was: *Wbat is 

the ameunt of net proBta which the 

plaintiff would have derived from the 
villageb leased to him, if he bad been in 
possession of the villages during the term of 
the leaet?" 

Section 73 of the Contract Act lays down 
the principles to be employed in assessing 
damages and embodies the principles of 
English Law on the subjeoL tide Jagues v. 
Millar (6) and Mayne on Damages, pages 
64 — '6 The loss or damage mu'«t arise 
naturally in the usual course of things from 
the breach or it most be such as the parties 
knew to be likely to result from the breach. 
In the present case it may be assumed that 
the plaintiff would have cultivated the lands 
if he bad been put into possession. He would, 
therefore, be entitled to the net profits that 
he would have made by such cultivation. In 
oonsidering what should be set off against 
the gross proBts, 1 think it must be assumed 
that the onltivation was carried on entirely 
by hired labour, for if the pro6t is calculated 
on the assumption that plaintiff himself 
worked, he would in the shape of oempen- 
sation not only receive the value of that 
labour, but would be able to utilize the 
same labour for obtaining pro6t in some 
other direction. 

The explanation to eection 73 further 
lays down that in estimating the loss, the 
means which existed of remedying the inoon- 
venienoe must be taken into account. In 
the present case, therefore, while it may 
probably be said that plaintiff could not con* 
veniently have obtained other land for the 
Brst year of his lease, the same assumption 
sould not be made for snooeeding years and 


could have mitigated the loss by taking a 
lease of other land. With tbse remarks, 
therefore, 1 agree in the order proposed. 

Incompliance with the order contained in 
the above judgment the Subordinate Judge 
of Cocanada submitted the following 

FINDING. — The iasne sent to me for 
Ending is, what is the net proBt which the 
plaintiff could have derived during the period 
he was out of possession? 1 am directed to 
give the Ending cn the evidence on record. 

2. 1 he facts as found are that the defend* 
ant leased to the plaintiff A. lO*— 93 cents 
(roughly 11 acres) of land for a period of 
5 years, but the latter was not put in posses* 
eioD and enjoyed no portion in the first year 
and only 6 acres in each of the subsegoent 
2 years. The lease is on sharing system, the 
tenant (plaintiff) having tn meet the oultiva* 
tion expenses and take half of the gross yield 
and deliver the other half to the landlord 
(defendant). The suit h for damages and 
the amount is estimated in the plaint on the 
footing that 1 putti per acre was the outturn 
ofttr deducting the Cultivation (xpenset {vide 
paragraph 7 of the plaint). In the defend* 
ant's written statement, paragraph 4, be 
claimed rent at 6 putties a year and this 
would be so if the gross yield is 12 putties 
for the whole of 11 acres. The difference 
between the plaintiff’s figure and the defend* 
ant’s, so far as the pleadings go, is 1 putti 
for the whole, and this more than covers the 
onltivation expenses which according to the 
eviJenoe of plaintiff’s 7tb witness would be 
Rs. 6 an acre. Thus both the parties are 
agreed that 1 putti per acre is the net yield 
after deducting the onltivation expenses. It 
is why the defendant did not let in any 
evidence to contradict the plaintiff’s estimate 
of the produce made in his plaint. On the 
contrary the defendant in his own deposi* 
tion (defendant’s Ist witness) admitted the 
yield to be 4 garcee (equivalent to l2 putties), 
and this is in conformity to his written 
statement. No doubt in the plaintiff’s de- 
position be is mentioned as having stated 
that the yield was 1 putti per acre gross. 
This should be a mistake, for it is the case of 
neither party and I cannot press it agftiost 
the plaintiff. As to the price of paddy both 
the parties admitted it in the. pleadings to 
be Rs. 150 a putti and I should adopt this 
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figure igDoring what the plaintiff bas statei 
^ ID bis deposition. Tbe resalt is that the 
atDoant olaimed in tbe plaint both as 
regards the qaantity and valne is oorreot 
and should be accepted. The sum of Rs. 5*20 
claimed represented the plaintiff’s half share 
ont of the yield of land not pat in bis posses- 
sion daring the period of 3 years under 
consideration — dedaoting what be would have 
had to bear for the oaltivAtion expenses. 

3. The observations in the jadgment of 
ths High Coart are to the effect that tbe 
damages shoald be assessed making dedue* 
tions from the gross prodaoe of the land in 
respect of 3 head?, (1) the onltivation ex- 
penses, (2) the failure of season, if any, and 
(3) the opportunity tbe plaintiff might have 
bad to take other lands on lease. Toe 6rst 
point has been considered above in arriving 
at the figares Rs. 520. As to the 2nd and 
3rd points, there ie no evidence on record and 
as there can be no preBumption that either 
of them existed during any of the 3 years in 
queation, I shoald hold that no deduction cm 
be made in respect thereof. Leases of lands 
are not always procurable and the existence 
of opportunity, therefore, shoald be proved. 

4, The appellant’s Pleader argoes that 
deduction should also be made for tbe rent 
due to tbe defendant on the entire 11 acres. 
This contention was overruled by my pre* 
deoessor when dealing with it in paragraph 
7 of his jadgment, and in the judgment of 
the High Court no reference is made to it. 
1 do not know if it is permissible for the 
appellant to raise this point here when the 
jadgment of tbe High Court states deBnitely 
the principle on which tbe damages should 
be assessed and the beads of items in res* 
peot of which deductions shoald be made, of 
which this is not one. I may, however, etate 
that the ooutention is quite untenable. Tbe 
observations in Z'xmindtiT of VitidnaQraTti v. 
Behara Suryanarayana Patrulu (2), followed 
in the present remand order, olearlv lay down 
tbe measure of damages to be tbe amount of 
profits which would have accrued to the 
plaintiff if he was put iu possession and 
was in enjoyment during tbe term of the 
lease. Applyingthis tsat tbe plaintiff’s profit 
would have been half tbe net produce of tbe 
whole li aores during tbe fir.st yetr aod of 5 
acres in each of tbe two sab^eqaeat years. 
Tbe defendaut could get notbiog for rant for 
tho first year and ie, of oonrje, entitled to rent 


in respeob of the 6 acres enjoyed by tbe 
plaintiff in tbe subsequent two years. There 
is a dispute batween the parties as to whether 
this rent has been paid or not, and it needs 
no consideration here as it is admitted that 
a suit is pending bstweeu them about it. The 
observatioDS iu Meenakshi Suniara Nachiar 
V. Ohiilambaram Ohetty (10) do not sup- 
port tbe defendant's oootention about his 
claim for rent for tbe whole land where no 
park of it or only a portion of it was 
delivered as here. 

5. I, therefore, find on the issue remitted 
that the net profit the plaintiff could have 
derived is as claimed in the plaint, which 
amounts to Ks. 520 for all the 3 years to« 
gather. 


This second appeal coming on for fiual 
bearing after the return of tbs finding of 
the lower Appsllate Couri on the issue 
referred by this Court for trial, tbe Court 
delivered tho following 

JUDGMKNT. — We accept the finling and 
dismiss the seooud appeal with o:Bts. 

M c P. 

Appeal dis nissed. 

(10) 16 Ind. Cas. 7ll; 12 M. L. T. 121; 23 M. L. 3, 
119; (19121 M, W. N*. 813. 
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March 25, 1919, 

Present : — Mr. Mittra, A. J. C. 

DftORAO, MiNOi. QuattDiAN GAMBHIRJI 

AMD ANOTHBK — PlaIMTIFPS — APPELLANTS 

versus 

BAPOJl AMD OTaeas — D epemdamts — 
Rbspomdbnts. 

Hindu Law^Will, construction of, rule oj — Notions 
of Hindus, whether can be taken into consideration. 

In construing tbo Will of a Hindu it is not im. 
proper to take into consideration what are known 
to bo the ordinary notions and wishes of Hindus 
with respect to the devolution of property. It 
may ha as-turned that a Hindu generally desires 
that an estate, especially ancestral, shall be retained 
in his family and that e Hindu knows that, as a 
general rnlo at all evsnts, women do not take absolute 
estate* of inheritance which they are unable to 
alienate, [p. ihO, cols. I & 2.] 

All the expressions of a Will must be taken 
together, without any one being insisted uponto the 
exolusion of others, [p. 196, col. 2.] 
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Appeal agaiDst tli© deoree of the Diatriot 
Judge, Amraoti, in Civil Appeal No. 6 of 
1918, decided on the 2nd July 1918, arising 
out of Civil Suit No. 103 of 1917, decided by 
the Munaif, Amraoti, on the 30fch November 

1917. 

Dr. h S. Qour and Mr. 0. V. Deshmuhk, 
for the Appellantn. 

Mr. M. B. W. Joshi, for Respondents 
Nos. 1 and 2. 

Mr. M. V. Abhyankar, for Respondents 
Nos. 3 aod 4. 

JUDGMENT.— We are conoerned in this 
appeal with the interpretation of a Will 
ezeoated by one Vitboba a few days 
before his death, whereby he gave the 
whole of his moveable and immoveable 
property to his wife Bakai. He had two 
other wivee, one of whom predeceased him 
leaving a daughter, plaintiff No. 1, the 
other, Rajai, was not on good terms with 
her husband as stated in the Will. Sbe 
had, however, an unmarried daughter 
plaintiff No. 2, the only one of Vithoba’s 
four daughters who was unmarried at the 
date of the Will. Sbe has been since 
married and the expenses were defrayed 
out of the estate of Vithoba. Bakai died 
in 1916, ftod the two plaintiffs seek to 
recover possession of immoveable property 
alienated by their step mother Bakai, but 
her own daughters support the alienation 
as they claim the unalienated property 
exclusively for themselves. Both the Courts 
below have held that an absolute estate 
was created in favour of Bakai and that 
ebe had power to validly transfer the fields 
in Buit without legal necessity. 

The test to be applied in such a case was 
laid down by the Judicial Committee of the 
Privy OouDcil in Mohamed Shumsool Honda v. 
Shewukram (1). At page 231 their Lordships 
say : ** In construing the Will of a Hindu it is 
not improper to take into consideration what 
are known to be the ordinary notions and 
wishes of Hindus with respect to the 
devolution of property. It may be assumed 
that a Hindu generally desires that an 
estate, especially an ancestral estate, 
shall be retained in his family, and it may 
be assumed that a Hindu knows that, as a 
general rule at all events, women do not take 
absolute estates of inberitanoe which they 

(1) 14 B. h. R. 226 (P. 0.)f 22 W. R. 409; 2 I. A. 7 
9 Sar. P. 0. J. 405; 8 Suth. P. 0. J. 48. 


are unable to alienate.” Further, all the 
expressions of the Will must be taken to* 
gether without any one being iuaisled upon 
to the exclusion of others. 

The main argument on behalf of the 
plaintiffs appellants is that the object of the 
Will wa^ to disinherit Rajai and to prevent 
mismanagement after Vitboba’s death, and 
not to give an alienable estate to Bikai. 
Altbougb there are no words expressly 
• authorising Bakai to transfer the immove* 
able property, abe is described as fall 
owner (.pura maltk). The same clause 
disposes of the moveable and immoveable 
property. The Will says: "Too should 
eojoy from generation to generation in 
the same way as 1 have been enjoying as 
owner.” The legatee is made a new stock 
of descent. The testator knew that two of 
bis daughters would not be her heirs. The 
only provision for the daughters is that they 
are to be entertained on the " bomeoomiug” 
in the ordinary way and the marriage 
expenses of the unmarried girl are declared 
a charge on the estate. It seems to me 
that even if there had been an express 
prohibition to transfer immoveable property 
the two plaintiffs would be out of Court, 
not being Bakai's heirs when her own 
daughters are living. Again, the Will gives 
maintenance to Rajai but contemplates the 
possibility of her re<marriage and in such 
event, her ornaments are given to Bakai 
and not to Rajai's daughter. As regards 
Bakai, ebe appears to have been over thirty 
at least at the date of the Will and had 
two married daughters and the testator 
does not contemplate the possibility of 
her re marriage, 1 am, therefore, not called 
upon to answer the somewhat difficult 
question raised by Coausel as to wbat would 
happen on such re marriage. I should note 
that there is nothing in the Will which 
qualifies the expressions and clauses cited 
above. I think the view taken by the 
Courts below is correct and the appeal is 
dismissed with oosts. 

Appeal dismissed. 



INDIAN OASES. 


197 


Vol. LIII] 


ALIMiUMAD iBOUL HUSSEIN V. ViDlLiL DBVCHAND PAREKtf. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 917 op 1916. 
March 18, 1919. 

Treient: — Mr. Jastioe Heaton and 
Mr. Jastioe Shah. 

ALIMAHMAD ABDUL HUSSEIN 

AND OTHERS — APPELLANTS 
vfirsua 

VADILAL DEVOHAND PAREKH— 

Respondent. 

Insolvency proceedings — Property acquired by insnU 
xent after order of adjudication— Transfer, validity of. 

TransactiouB ia respect of all property, moveable 
and immoveable, acquired by an insolvent after tbo 
order of adjudication, with any person dealing 
with him bona fide and for value and completed 
before the intervention of the Official Assignee, 
are valid, [p 20’’, cola. I & 2.] 

Appeal from the decision of the Assistant 
Jadge at Ahmedadad, in Appeal No. 110 
of 1915, oonSrining the deorte passed by 
the Second Class Sabordinate Jndge at 
Kapadwanj, in Sait No. 130 of 1913. 

Messrs. Strongman, Munahi, Q. S. Bao 
and T. T. Parekh, for the Appellants. 

Mr. Mehta (with him Mr. M. H. Vakil), for 
the Respondent. 

JUDGMENT. 

Shah, J. — The facts material to the point 
arising in this second appeal after the 
remand are briefly these. One Tyahaji 
Fai/.allabhai applied to the Coart for the 
Belief of InsoWent Debtors, Bombay, and 
the nsoal vesting order was made on the 
10th January 1887. Sabseqaently on the 
debtor’s application a personal discharge 
Bobjeot to any farther orders wee allowed 
and in aocordanoe with the practice that 
obtained then, a judgment for all the debts 
was entered against the insolvent in favour 
of the Official Assignee under section 86 of 
the Icdtan losolveney Act (11 A 12 Vic, 
0 . 21) on the 17tb Aagost 1887. The in- 
solvent did not obtain any 6nal disobarge 
under tbe Act, and in fact nothing was 
done in tbe matter of tbe insolvency op 
to bis death in 1904 or np to November 
1917 after bis death, Owing to the non- 
prodaction of the necessary papers the 
lower Appellate Court had some doubt as 
to the ezistsDoe of the vesting order and as 
to whether there was a Bnal discharge of 
the insolveut, In tbe argument before us 
tbe faote as stated above have not been 
disputed, and the papers relatin^i tp tbU 


insolvency, which we have seen with the 
consent of the parties in order to avoid 
delay and further remand on points capable 
of being easily ascertained, support the 
statement. Tyahaji was, therefore, an an- 
discharged insolvent from 1887 to the time 
of hie death in 1904. 

In 1898 Tyahaji purchased a house at 
Kapadvaoj aud mortgaged it with possession 
on the same day (9th July 189SJ to one 
Vajiraboo for Rs. 700 Babasbabi and exeented 
a second mortgage in favoor of one 
Jamnadason the same day. It is found by 
tbe lower Appellate Court and not contested 
before us that the hoase was purchased by 
Tyahaji with the money borrowed from the 
two mortgagees. 

Jamnadas filed Suit No. 93 of 1910 on 
his mortgage against tbe heirs of Tyahaji 
and obtained a decree, in execution where- 
of tbe bouse was sold through the Court 
subject to the first mortgage and purchased 
by the present plaintiff, Vadilal, on the 12th 
September 1912. The plaintiff as auction- 
parobaser then filed tbe present suit 
against the defendants, tbe heirs of Vajiraboo, 
for redemption of tbe first mortgage. Tbe 
trial Court allowed the plaintiff's claim. 
The lower Appellate Court confirmed tbe 
decree. On appeal to this Court certain 
issuee were sentdonn for findings in connec- 
tion with tbe insolvency of Tyahaji. Before 
the remand the defendants purchased the 
right, title and interest of tbe Official 
Assignee in November 1917. 

On these facts it is urged on behalf of 
tbe defendants that tbe plaintiff did not 
purchase Tyabaji’s interest at tbe Court 
sale as it was vested in tbe Official Assignee, 
and that they having pnrobased that interest 
from tbe Official Aeeignee, they are entitled 
and willing to redeem the mortgage in 
favour of Jamnadas which is vested in the 
plaintiff. It is conceded on behalf of the 
defendants that this mortgage now vested 
in the plaintiff is binding upon tbe Official 
Assignee and that the plaintiff is entitled 
to be redeemed. Tbe plaintiff contends that 
tbe after-acquired property of the iosolvent 
cannot vest in the Official Assignee until 
he intervenes, and that tbe Coort sale which 
took place long before bis intervention is 
binding upon him, and conveys to the plaint- 
iff the whole ipterest of Tyahaji and tbs 
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eeoond morigagee eabjeot, of ooarge, to the 
first mortgage. 

It may be mentioned that the point now 
made on behalf of the defendants was not 
urged in the trial Coort, and that what is 
desoribed as the intervention of the Offioial 
Assignee really oame into exiatenoe long 
after the deoisicn of the lower Appellate 
Court. It involves practically a reconsidera- 
tion of the rights of the parties on a new basis. 
This Court has, however, allowed the point to 
be raised at the time of the remand, and it is 
clear that the appellants are entitled to have 
their rights determined on the facts now 
ascertained. 

It must be taken for the purpose of this 
appeal that the transactions of the insolvent 
with Jamnadas and Vajiraboo were bona fide 
and fcr value, that Jamnadas sued the heirs 
of Tyabaji in complete ignorance of the 
insolvency proceedings, and that the subse- 
qaent proceedings on the suit resulting in the 
Court sale were bona fide throogbnut. 

It is urged, however, that under section 7 
of the Indian Insolvency Act, the interest of 
Tyabaji was vested in the Offioial Assignee. 
No doubt that section applies to after>aoqQir- 
ed property of the insolvent. But as pointed 
out in Kerakcose v. Brooks (1), the right of the 
Offioial Assigcee is subject to the qnaliGoa* 
tion that "if tbe insolvent has acquired pro- 
perty subject to liens and obligations, (hen 
any property taken by the assignee under that 
state of things is taken subject tothoee charges 
and equities which affect the property in the 
bands of the insolvent.” It is not necessary 
to refer to the other qualification menlicced 
by their Lordehips of tbe Privy Coucoil, It is 
conceded in the present case that the Official 
Assignee would take tbe property subject to 
the two mortgages effected by Tyabaji in 
1898; and in view of (he fact thatTyabaji 
purchased the property with tbe moneys 
received from tbe two mortgagees, it is 
indisputable that the insolvent acquired the 
property subject to those charges. 

It is argued, however, that tbe equity of 
redemption was vested in the Offioial Assig- 
nee, and that the snit by Jamnadas was not 
proparly constituted as the Offioial Assignee 
was not a party to it. It is nrged by way 
of reply that tbe suit was properly con- 

(1) 8 M. I. A. 339 at p. 356; 4 W. E. 61; 1 Sath. P. 
C. J. 426; 3 L. .T. 712; 14 Moo. P. C. 452; 1 Sar. P. 0. 
J. 778} 184 B. E. 78} 19 E. E. 66P; 16 E. E. 376. 


stituted, that the sale in execution of the 
decree is binding upon tbe Offioial Assignee 
as a bona fide transaction for value, and the 
equity of redemption would not vest in tbe 
Assignee before bis intervention according to 
the rule in Cohen v. Mitchell (2). 

If tbe mortgage in favour of Jamnadas is 
good as against the Offioial Assignee, I do not 
see how the suit of 1910 can be said to be defec- 
tive ill any way. If Tyabaji or bis heirs could 
have sued Jamnadas to redeem the mortgage 
in his favour as the Offioial Assignee bad not 
intervened, Jamnadas could sue the heirs of 
Tyabaji to enforce his mortgage. It is 
difficult to see what else Jamnadas could have 
done to enforce hia mortgage, as he was 
ignorant of Tyabaji’s insolvency and as the 
Official Assignee bad not intervened. The 
suit and all the subsequent proceedings appear 
to me to be quite proper on the assumption 
that at tbe time it was open to Tyabaji or 
his heirs to deal with the equity of redemp- 
tion. The Court parobsser ooold not be in 
any worse position than a fioim tide purchaser 
for value under similar circumstances from 
the insolvent or his heirs before the interven- 
tiou of the Official Assignee, and the learned 
Counsel for the aopollaots has not suggested 
that hs should be in any worse posi'ion. 

It is urgei, however, that a bona fide 
purchaser for value of tbe after-acquired 
immoveable property cannot get a good title 
against the Offi3ial Assignee even though the 
latter has not intervened, as the equity of re* 
demption is vested in the Official Assignee. 
Tbe plaintiff seeks to meet this contention by 
relying upon (he rule in Cohen v Mitchell (2), 
which is stated by the Court of Appeal 
in tbe?e terms: "Until the trustee inter- 
venes, all transactions by a bankrupt after 
his bankruptcy with any person dealing 
with him bona fide and for value in respect 
of his after-acquired property, whether 
with or without knowledge of tbe bankruptcy, 
are valid against the trustee.” This rule 
is stated in perfectly general terms and 
there is no suggestion in the rule itself that 
it applies only to personal and D-'>t to 
real property. If this ruD applies to after- 
acquired immoveable property in India, the 
appellants’ ccnteution must fail. The ques- 
tion, therefore, is whether it applies to such 
immoveable property. 

(2) (1890) 25 Q. B. D. 262; 69 L. J. Q. B. 409; 63 
L. T. 206; 38 W. E. 551; 7 Morrell 207- 
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It will be oonyeoieDt to state briefly how 
the rnle has been applied in Eoglaod. It 
has been held that the rnle does not ap* 
ply to real estate: see New Land Develop- 
ment Association and Oray, In re (3). In this 
ease the deoision of Cbitty, J., was upheld 
by the Coart of Appeal on a different 
ground, bat in the ooorse of argument the 
Lords Jastioes expressed a strong opinion 
in favoar of limiting the application of 
the rale to personal estate. In Glarhe, In re, 
Beardmore, Ex parte (4). Davey, L, J„ referred 
to the same rale with approval without any 
reference to the limitation as to the natare 
of the after aogaired property. In 1895 
Ohitty, J,, refased to attempt to introdaoe 
any limitation in the role beyond that 
stated by him in the case of New Land 
Development Association and Gray, In re (3) acd 
applied the rale to leasehold property: see 
Olayton ^ Barclay's Oontract, In re (5). In 
Official Receiver V. Oooke {6) Neville, J., felt 
himself bound to treat the rale as ap* 
plioable only to personal estate inolading 
leaseholds. The same learned Jadge applied 
it to the after acqoired real estate, which 
Dudischarged bankropts purchased as part- 
ners for partnership porposes and sold and 
conveyed to bona fide parohasers for valce 
before the trustee intervened in the case 
of Kent County Gas Light and Coke Company 
Limited, In re (7). The rale in Cohen v. 
Mitchell (2) received a statutory reoognitim in 
section 11 of the Bankruptcy and Deeds of 
Arrangement Act, 1913 (3 & 4Ga). Y, 

O . 34) and later in section 47, ^ub section 
(I) of the Bankruptcy Act of 1914 (4 & 
5 Geo. Y, 0 . 59L In the recent caee of 
Hill V. Settle (8) Lord Gczens Hardy, M. 
R., after referring to Cohen v. Mitchell (2J and 
the Bankruptcy Act of 1914, bae observed 
that ' the Lagielatnre has plainly reooguised 
the validity and effect of that which is to be 

(B) (1892) 2 Oh. D. 138| 66 L. T. 404j 61 L. J. Ch, 

^(4Hl8k%^Q*'B.393i 9 R. 499i 70 L. T.76Ij63 
L. 3. Q. B. 806; 1 ManBOD 237. 

(6) :I895) 2 Ch. D. 212; 64 L. J. Ch. 6:5: \\ R. 
656: 72 L. T. 764| 43 W. B. 549: 2 Manson 345: 59 J. 

P. 489, 

(6) fl90fl) 2 Ch. D. 661; 76 L. J. Ch. 757, 13 
Hanson 8<H7. 

|7) (1909) 2 Ch. D. 196; 78 L. J. Ch. 825; 103 L. T. 
883i 16 Hanson 85 

'8) (1917) 1 Uh. 819 at p. 82o| 86 L. J. Ch. 243, 116 
L. T.268, (1917) H. B. B. 28, 61 8. J.2l7i3iT. L. R. 
108 , 


found in what ip, no doubt, judge-made law as 
expressed in a series of decisions extending 
over some 200 years.” I have not thought it 
necessary to rnfer to the decisions prior to 
Cohen V. Mitchell (2>. 

Thus it is clear that the rule has always 
been recognised as a beneSoent rule, that 
though for some years the view that it did 
not apply to real property prevailed, the 
tendency was in favour of extending its 
application and that dnally the Legislature 
has fully reooguised the rule both as to the 
real and personal property, and has applied 
it retrospectively to all transactions com- 
pleted before April 1914, subject to the 
condition that the trustee has intervened 
bef >re that date. 

In India long before the deoision in Cohen 
V. Mitchell (2) it was held in Kristocomul 
fitter V. Furesh Ghunder Deb (9) that so long 
as the Official Assignee had not interfered, an 
insolvent who bad not obtained his hnal 
discharge had po^ver with respsot to affer- 
aoqcired property ti buy and sell and give 
discharge and do all other acts which be 
coull have done before his insolvency. 
The property in that suit wae immoveable 
property. In Fatimabibi v. Fatimabibi (10) 
it was held by Parsons, J., that the Official 
Assignee was not a necessary party to a 
euit by the heirs of the deceased undischarg- 
ed insolvent for a share in the after-acquir- 
ed property, and that such property vested 
in the insolvent aubject to the right of the 
Offiiial Assignee to intervene and to claim 
the property. There is no reference to the 
rule in Cohen v. Mitchell (2) in the judgment. 
The Madrae High Court deoliued to apply 
the rule to dealings by the insolvent with 
immoveable property : see Rowlandson v. 
Champion (11). It may be noted that Colline, 
G. J., bad in the first instance applied the 
rule to immoveable property. In appeal, 
however, the learned Judges reversed the 
order of the Chief Justice and their judg- 
ments show that their deoision was influenced 
by the case of New Land D-^vehument 
Aasoci'ition an I Oioy, in re{S < nlr-^ady r*'f*-rred 
to. L kter on m ■'sriramulu Naidu v ^n'a^/wl- 
mnl (1 .) rbe deoisinn in Fafimib.bi v. 

i9) 80, 553: 12 0. L. R. 253; 4 Ind Dec. (n. b.) 
85S. 

(10) 16 B. 452; 8 led. Deo. (n. b.) 780. 

(11) 17 M. 21; 6 Ind. Doo. (n. e.) 14. 

(12) 30 M. 145, 17 M. L. J. 14. 
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Falimabibi (10) was approved, and the learned 
Judges were eon tent to distinguish Boiclandson's 
ease (11) on the ground that there was no 
question of contractor trar.sjfr by the insolvent 
relating to his after*aoqulred immoveable 
property. The rule in Cohen v. Mitchell (2) 
has bren referred to in two deoisiors of this 
Court. Id Nanroji Nusserwanji Tkoor.thi v. 
Kali Siiic't Mirza (13) it was considered 
in relation to a special set of facts, and 
there was no occasion to coneider it with 
reference to tho point arising in this oa^e. 
At page 6:4 of the report it is pointed 
cut that the role in Cohen v. Mitchell (2) 
could not apply to the agreement with 
which the Court had to deal in that case. 
In Macleod v. B. D. 0. /• Bv- Co , 

(14) it was urged that the doctrine of 
Cohen V. Mitchell (2) was limited to those 
oases where the insolvent’s after acquired 
property bad been the outcome of subse* 
qnent trade. The appeal was ultimately 
decided on a different ground, and the 
question of law was left undecided. But 
after referring to certain oases Jenkins, C. 
J., observed as follows: — ‘in the face of 
this I hesitate to say that the doctrine on 
which Cohen v. Mitchell (2) rests is 
limited to subsequent acquisitions in trade, 
tbcugh I do not say it may not be the 
correct view. In this connection 1 have 
not overlooked the decision in Kerakoose v. 
Broohs (1), bat I am not clear that their 
Lordshipe intended there to lay down an 
exhaustive statement of the law as to 
after-acquired properly except so far as 
was necessary for the purposes of the 
case then before them.” 1 do not think 
that there can be any doubt as to the 
trend of the learned Chief Justice’s opinion 
with reference to the scope of the doctrine 
on which Cohen v. Mitchell (2) is based. 
At any rate there is nothing in the 

judgment which is opposed to the view that 
the rule applies to all the after-acquired pro- 
perty, moveable and immoveable, of the 
insolvent. 

On a careful consideration of all the 
decisions above referred to, it seems to me 
that the role in Coken v. Mitchell (2) can 
be, and ought to be, applied to all the 
property, moveable and immoveable, acquired 

(13) 20 B. 686s Chitty’B S. 0. 0. K. 486; 10 Ind. 
Dec. (K. s.) 992 

(14) 7 Bom. L. B. 618 at p. 621, 


by the bankrupt after the adjudication 
order, provided that the irauBaotion by 
the bankrupt is bona fide and for value 
and is onmpleted before the intervention 
of the Official Assignee. In other words, 
I do not think that the nature of the 
after- acquired property forms any essential 
part of the rule: what is essential is that 
the transaotinns with reference to the pro- 
perty with third parlies must be bona fide 
and for value and that they must be 
entered into before the Official Assiguee 
intervenes The reason of the rule does 
not compel the recognition of any restric- 
tion as to the nature of the property in 
its application; and I do not tbink that 
the distinction between real and persoual 
property made in England in applying tbe 
role can be properly applied to immoveable 
and moveable property in India. Tbe state- 
ment of the law as to after acquired pro- 
perty in Kerahoose v. Brooks (1) has been 
held not to be exhaustive in Indian 
decisions; and tbe weight of judicial opinion 
in India seems to favour tbe view that 
tbe rule in Cohen v. Mitchell (2) applies 
to the after acquired property, moveable as 
well as immoveable. With due respect for 
tbe opinion of the Madras High Court to tbe 
contrary in Bc^wl and ion* s case (IX), Ithinktbat 
the rule can be properly applied to all after- 
acquired property, whether moveable or 
immoveable. 

Thus in tbe present case tbe property was 
effectively disposed of before tbe Official 
Assignee can be said to have intervened. 
The conveyance in favour of the appellants by 
tbe Official Assignee cannot help them, as tbe 
Official As.signee bad nothing to convey at ibs 
date. 

For tbe purpose of this case, I have 
assumed that the Official Assignee intervened 
when be sold his right, title and interest 
to the appellants in November 1917. 1 
am not sure that that amounts to an 
intervention on tbe part of tbe Official 
Assignee as is required to vest tbe property 
in him. It is not necessary for the parpose 
of this case to examine tbe point farther, 
as the traneaotioD was oompleted long 
before tbe alleged intervention; and I 
express no opinion on tbe qnestion whether 
tbe intervention snob as we have here la 
effective, 

I also refrain from expressing any opinion 
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fts to whether under the oiroomstanoe'* the 
Official Assignee ahonld have attempted to 
enforce the iudgment under aeation 85 of 
the Indian InsolvenoF Act or Bhonld have 
bimealf intervene i in these prooeedinge, if he 
thought that he had any right to the 
property in euit, instead of allowing his 
intervention to be pleaded throngh the 

appellants. . 

The resnlt is that the appeal is dismisse.! 
and the decree of the lower Appellate Conrt 
oonBrmed with ooste. 

Hb*toh, J.*— My learned brotber’a jadg* 
ment shows that the only point of interest 
in the case is whether section 7 of the Indian 
Insolvency Act, 11 & 12 Vic., o. 21, le 
to he literally oonetrued or 
is, the words “do vest in the Omsial 
Assignee” must be given their foil ordinary 
meaning. If that be done, then the entire 
interest in property apparently aocinired by 
an nndieoharged insolvent belongs to^ the 
Official Assignes. Many years’ experience 
both in India and England has demon* 
strated that this would be a most undesir* 
able position. The words have not been 
literally oonstraed either in India or in 
England. It ie, therefore, established that 
there is a measure of freedom allows! to 
U 9 in couetruiog this section. That being 
80 , I agree with the method of applying 
the section to the facts of this case adopted 
by my learned brother. I agree that the 
appeal ahonld be dismissed with costs. 

Appeal diemused. 


MADRAS HIOH COURT. 

Sboobd Civil Appbil No. 1091 op 1918. 
April 21. 1919. 

Present: —Mr Justice Sesbagiri Aiyar 
and Mr. Jaetice Phillips. 

MUKKU VBNKATABAMIAH— Plaintipf 

— Appellant 
versus 

MUKKU CHINNAIAH asd ordERS 

DlfBHDANTS— R bSPOSOENTS. 

Oivil Procedure Code (Act V of 1938), 0. XL!, r. 33, 
teope ef ^Appellate Court, pouter of, inretpect of non- 
upfSeUnfparties ^Proeeiure, proper— Jomderof parttee. 


The ohiect of Order XLT, rule 33, Civil Procodiire 
Code, ie to enable an Appellate Court to pass jud«. 
ments or orders wbicli would give oonsistoncy to 
its decisions and although the powc-r to intorfeie 
with an order against a person who >s not befoi^ 
it should bo exercised witli great care and caution, 
tho discretion of the Court to grant relief which 
bonelits a party who has not appealed is not 
hampered, [p. 20?, col. 1. J 

VenkalachelaPiUoi V. Ranya 28 Ind. Cas. 

fill. 28 M L. J. 334; 17 U. L. T. 220 and Pena 
Kri^hnasamiNaik v. Aiyappa Naik, 24 Ind. Cas. 921; 

1 L. W. 370, followed. .o t i 

Rnmochandra ilallya 

Cas. 972: 22 M. L T. 480, 7 L. \V. 10; (1917) M. W. 

N. 80^ explained. , ,j v 

The priuc-iplc that no decree or order should bo 

passed against a person without hearing him does 

not apply where the non-appealing party is benefited 

bv tUo order. [|>» 202, col. l*j /i- m d 

'The illustration to Order XLl, rule 33, Civil Pro- 
cedure Code, is not exhaustive of the scope of the 

rule [p. 202, col 1.) . . 

Where interference with a decree in favour of a 
party not before the Court is deemed necessary, the 
Court should implead him in the exercise of its 
plenary powers so that he may avail himself of the 
Lnefit of the decree in execution, [p. 20 , 

Seoond appeal agaiust the deeree of the 
District Court, Nellore, in Appeal bait 
No *^78 of 1917, preferred against tne 
deore^ of the Court of the Temporary Sub- 
Judge, Nellor?, in Original Suit No. 31 of 

1917. ^ ^ , 

FACTS appear from the judgment. 

Mr Y Adig-t, for the Appellant.— The 
lower* Appellate Court erred in ^Howing 
the parties who did cot appeal the beneBt 
of his decree. No decree or order should 
be passed affecting a party who was nob before 
the Court and was not heard. Bamachandra 
Mallya v. Narayana Hegade (1). bee also 

the illustration to the rule. 

Mr T. V. Vencatramier, for the Respond* 
ents.— The language of the rule is wide 
enough to give the Appellate Court power 
to pass decrees in favour of non appealiug 
parties. Where the order ie to prejudicially 
affect a party, he should be beard. Where 
the order ie to benefit a person, the rule 
gives ample diecretion to tho Appellate Court. 

JUDQMBNr.— The first question argued 
by Mr. Adiga ie that as Rs. 10,000 
was paid in furtherance of an agreement 
which fell through, that earn should not 
be regarded as having been paid in 
satisfaobioQ of tbs common decree. The 
answer to this is that in the applioation 


(1) 42 Ind. Cas. 972; (1917) M. W. N. 808i 22 3f. 
I,. T. 490| 7 L. W. 10, 
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for exeontioD as regards the balsDoe of 
Ra. 6,000 the Ra. 10,000 waa referred to as 
having been paid in part aatisfaotion, and 
the present plaintiff did not objeot to this 
stafement. It is not open (o him now to 
contend that the Rs. 10,000 was not paid 
towards the decree. We must, therefore, 
uphold the order of the District Jndge. 

It was next objected that as the District 
Mnneif passed several decrees against each of 
the defendants and as only some of them ap* 
pealed against the decrees so passed, it was not 
competent to the District Jndge to act under 
Order XLT, role 3*^, Cede of Civil Procedure, 
in favour of the defendants who did not appeal. 
The language of the rule is wide enough 
to cover the case. The use of the two 
words respondents and parties shows that 
the Legislature contemplated interference by 
tbe Appellate Court even though some of 
the parties to tbe suit were not before it. 
This was tbe view taken in Ven'iat-jchela 
Pillat V. Ranga Fillat (2) and in Pena 
Krisknasami Naik V. Aiyappa Naik (3). As 
against these oases, (be learned Vakil relied 
on the judgment of Kumaraswami Satri, J., 
in Ramachandra Mallya v. Narayana hegade 
(1), Tbe learned Judge rightly enough 
pcints out that no decree should be passed 
against a person without hearing him: but 
we do not think that this principle is appli> 
cable where the party who is not heard is not 
prejudiced by tbe <rder but is beneoted by 
it. The learned Judge relifs upon tbe 
illustration to rule 33; but that illustration is 
not exhaustive of Ihe fcope of (he rule. The 
very objeot of the rule is (o enable a Court 
to pass judgments or orders which would 
give ooneistenoy (o its deoipions and although 
tbe power to interfere with the order against 
a prrson who ia not before it should be 
exercised with great care and caution, there 
IS no ground for introducing into the language 
of the rule words which would unnecessarily 
hamper the Court’s discretion. We may 
also eay that in the majority of cases where 
interference with a decree in favonr of a 
person not before the Court is deemed 
necessary, (ho Court should implead him in 
the exercise of the plenary powers possessed 
by it, so that the benefit of the decree may be 
availed of in execution. 

no^ 28 M. L. J, 334; 17 M. L. T. 

(8) 24 Ind. Cae. 924; 1 L. W. 376. 


We think the order of the District Jadge 
is right and dismiss the second appeal with 
costs. 

M. c. P. 

Appeal dismiised. 


CALCUTTA HIGH COURT. 

Appeal pkoa Appellaib Decree No. 1375 

OP 1918. 

June 20, 1919. 

Present Mr. Jaatioe Newbould. 

PRASANNO KUMAR BHATTaCHARJEB 

AND ANOTHER- Defendants Nos. 4 and 5— 

Appellants 

versus 

SIB KRISHNA SINGHA SARMA and 
OTHEK 8 — PLAiMTippt>— R espondents. 

Bengal Cesx Act ( IX B. C. of ' 8H0 •, s. 20~Road cess 
return, statement in, value of— Rent, rate o/, deter, 
inination of. 

A Ktatemcnt made by a landlord in a road cess 
return is not merely an admission, it is a statutory bar 
under section 20 of the Beogal Cess Act to recovering 
rent at a rate liigbcr than that shown in the cess 
return, [p. k03, col. I .] 

Appeal against tht> decree of tbe Additional 
Subordinate Judge, Mymensingh, dated the 
18th March 1918, reversiog that of fhe 
Munsif, 2od Ccurt at Mymensingh, dated 
tbe 20th August 19l7. 

FACTS appear from the judgment. 

Babu Romesh Chandra Sen (with him Babn 
Kali Kinlter OhaJiroberfi ), for the AppellantP, 
submitted (hat tb e lower A ppellate Court erred 
in giving a decree to the pluintiffs at tbe 
rate of Ra. 28 6 1.3 per annnm, when the 
entry in the Record of Rights showed 
that the annual rent was Ra. 20 and 5 pies 
only. The presumption arising from 
entries in tbe Record of Rights bad not been 
sufficiently rebutted by tbe rent decrees 
relied on by the landlords in support of their 
cape. The entries in the Record of Rights 
should be presumed to have been prepared 
with great care and should not, there- 
fore, be lightly discarded. Further, the road 
cess return supported the case for the 
defence. The learned Subordinate Judge 
considered that that did not stand in tbe 
way of plaintiffs getting a decree to the 
full extent of their claim. The plaintiff 
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•were not entitled to get a decree at a rate 
higher than what was stated in the return. 
Section 20 of the Act ]X of ISeO was re- 
ferred to. 

No one appeared for the Respondents. 
JUDGMENT. — This appeal arises oat of 
a suit for arrears of rent, the only point 
in dispute between the parties being the 
rate of rent payable. The plaintiffs alleg- 
ed that the rental was Re. 28 6-13. The 
oontesting defendants alleged that it was 
Rs. 27.0-5 pies. The Muneif decided in the 
defendants’ favour. The learned Sn’oordinate 
Judge on appeal reversed that decision a'.d 
decided in favour of the plaintiffs. The 
defendants’ case is supported by the Record of 
Rights and also by a cess return. As regards 
the Record of Rights the learned Subordinate 
Judge has held that the presumption arising 
therefrom has been rebutted by the evidence 
of certain rent decrees. These rent decrees are 
evidence as to the rate of rent payable 
but do not operate as res judicata as held 
by the lower Appellate Court. As regards 
the road cess return the learned Subordi- 
nate Judge remarks: *‘rhe admission in 
the road cess return may well be explained 
away.” Bet how it can be explained away, 
he do€8 not state. The way he committed 
a eerioue error is that betrea^el the state* 
ment in the road cese return as an admis* 
eioD only. It is more than an admission 
under seolion 20 of the Cess Act, IX of 
1880. There is a statutory bar to the 
plaintiffs recovering rent at a higher rate 
than that ehown in the cess return. 1, 
therefore, hold that the lower Appellate 
Court has given no eatisfaotory reasons for 
reversing the deotsioD of the Court of firet 
instance. 

I accordingly decree this appeal, set aside 
the judgment and decree of the lower 
Appellate Court and restore those cf the 
Muneif. 

The appellaote will get their costs in this 
and the lower Appellate Court. 

Appeal decreed. 
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MADRAS HIGH COURT. 

Secjkd Civil Appeals Noj. 1499 and 1544 

OF 1917. 

April 23, 1919. 

Present Mr. Justice Seshagiri Aiyar and 
Mr, Justice Phillips. 

In S. a. No. 1499 of 1917 
P. SHANMUGA DBVAR-DEFSNDiNT 
No. 1 — Appellant 


versus 

T. SHANilL/GA DB/AR and othbss 

Plaintiff and Defbnuints Nos. 2 and 3— 

Respondents. 

S. A, No. 1544 OF 1917 
P. SUBBAROYA CHETTI— Plaintiff- 


Appellant 


versus 

P. SHANMUGA uEVARand others — 
Defendants — Respondents. 

(fucceiston Acf ('X of 1865;, ««. 101, 102— Hindi* 
Wills Act (XXI of IN70;, s. 3—DispostUon creating 
lifeestatr- and bequeathing ulterior estate to person on 
Jihnnina age, validity of-Madras Hindu Transfers 

a 0/ 19U;, .. 2 (. 

subsequent to such date," meaning of^VesUng after 
passing oj Act, effect o/. 

When by a ilisposition a previous life-estate is 
created, and the ulterior estate is bequeathed to a 
person on his attaining ago. such disposition is valid. 

^’’uavin^'^rci^ra to the terms of section 3 of the 
Uindu Wills Act, sections lOl and 102 of the 
Succession Act, whieli ore applicable to Hindus, 
must be read as if they contained a proviso that 
the disposition must be of such a character as could 
have been made before the passing of the Hindu 
Wills Act, but this provision can be availed of only 
if the person who invokes its oid is not precluded 
by any law to which ho is subject from availing 

Ni nself of it. [p. 204, col. l.j 

T^e expression “at a time which is subseqnent to 
such date" in sub-section 2 of section 2 of the Madras 
Hindu Transfers and Kequests Act, 19 4, does not 
refer to any fixed period, and if the final vesting is 
to take place after the passing of the Act, the Act 
would validate such disposition. LP- 204, col. I ] 
Second appeaU against the decree of the 
Couit of the Temporary Suberdinate Judge, 
Ohirglepu^ in Appeal Suit No. 186 of 
1916, preferred against the decree of the 
Court of the District Muneif, Trivellore, 
in OFiciDal Suit No. 328 of 1914. 


Meesre. T. V. ifuihukrtshna Aiyar and 
0. Viraragavulu Ghetty, for the Appellants. 

Mr. M. S. Venealrama Aiyar, for the Re. 
epondents. 

fe Theee eecond appeals ooming on for hear* 
ing on the 8th of November 19 ie, the Oour( 
dpliT^i’^d the following 
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JUDGMENT, — We feel no doubt that if 
seotione 101 and 102 of the Saooession Aot 
applied to the ease, the provision in favour 
of the grandson would be valid. Illustration 
(c) to section 101 would cover the case. 
As regards Sivasnnkara Pillai v. Soobramania 
Pillai (1) relied by the Subordinate Judge, it is 
enough to say that all the ulterior disposi* 
tions in that ease were not in favour of 
minora who would bs of age when the pro- 
perty was to vest in them. Therefore, that 
deoision would not preclude us from holding 
that when a previous life-estate is created 
and the ulterior estate is to a person on bis 
attaining age, such a disposition is valid. 

But it was contended before us by the 
learned Vakil for the 2nd respondent in 
Second Appsal No. 1499 of 1917 that as the 

testator intended to create an interest in 
favour of unborn persons, the Will i$ invalid. 
We think that having regard to ssotion 3 
of Hindu Wills Aot, sections 101 and 102 
of the Succession Aot, which were made 
applicable to Hindus, must be re id as if 
they contained a proviso that the disposition 
must be of snob a character as could have 
been made before the passing of the Hindu 
Wills Aot. Moreover, the frame of the two 
sections suggests that the provision can be 
availed of only if the person who invokes 
its aid is not precluded by any law to 
which be is subject from availing himself 
of it. In answer to this contention, it was 
suggested by the learned Vakil for tbe 
appellant in Second Appeal No. 1499 of 
1917 that tbe Hindu Bequests Aot, Aot I 
of 1914, would render the disposition valid. 
We are disposed to agree with tbisoontentiou. 
The expression at a time which is subse- 
quent to such date” does not refer to any 
fixed period as was contended for by the 
respondent. In our opinion it the final 
vesting takes place after tbe passing of the Aot 
as it must necessarily be iu this case, the 
Aot would validate such a disposition. Tbe 
decision in Kudapa Venkayamma v. Kakarla 
Narasamma (2) supports this proposition. 

Even in this view, the question arises 
whether tbs plaintiff is not protected by 
the proviso. That would depsudupou fasts 
which have not baea asoartainai. No issus 
was raised on the question. Still we think 

(1) 3i M.617; 4 M. L.T. 308. 

(8) 36 Ind. Gas. 160; 40 M. 610; 31 M. L. J. 33i 20 
M. 1(. T. 231: 4 L. W. 189. 


that tbe plaintiff should have an opportu- 
nity of showing that he comes under the 
proviso. We shall, therefore, remit the issue 
to the Subordinate Judge whether the plaint- 
iff was a bona tide transferee for valuable 
consideration in whom tbe right to property 
vested prior to tbe date of Act I of 1914. 

Fresh evidence may be taken. 

Finding should be submitted within two 
months from the date of receipt of records 
and seven days will be allowed for filing 
objections. Tbe oosts of this enquiry must 
in any event be paid by the plaintiff. 


In compliance with the order contained 
in the above judgment, the Temporary Sub- 
ordiuate Judge of Chioglepa': subnitted 
the following 

FINDING. — 1 have been directed by the 
High Court to submit finding on tbe issue 
framed, viz .-, — Whether the plaintiff was a 
b)na /tie transferee for valuable coosidera- 
tioD iu whom tbe right of property vested 
prior to the date of Aot I of 1914. 

2. Tbe plaintiff examined himself aud 
two more wituesses since the case was remit- 
ted. He also produced a receipt Exhibit 
M and an account book Exhibit N on the 
date of bearing. The defendants examined 
no witnesses and filed no documents. 

3. Tbe evidence of the plaintiff shows 
that Sadasiva exeoutsd the sale deed Exhibit 
B for Rs. 190 and that the consideration 
therefor was a prior mortgage evidenced by 
Exhibit D and Rs. 30 cash taken. He also 
proves that the mortgage money was taken 
for tbe purchase of plough cattle for tbe 
family and that Rs. 30 was taken for tbe 
nisheka muhurtham of tbe mortgagor Sada* 
siva’s daughter. Plaintiff’s 4th witness 
Raju Cbetty, who has attested the mort- 
gage-bond Exhibit D, corroborates plaintiff 
as regards the nature of tbe consideration for 
the mortgage ; and as regards the Rs. 30 he 
says that the amount was reserved with tbe 
mortgages for payment after the registration 
of the document. This witness has also at- 
tested Exhibit B. The writer of Exhibit B 
Ponna Pillai, examined as plaintiff’s 3rd wit- 
ness, proves the sale-deed and the purpose 
for which tbe same was executed. 

4. There was nothing elicited in the 
course of the oross-examioation so much as 
to discredit the evidence of plaintiff and his 
witnesses, Tbs ^plaintiff does not appsif 
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to ba in any way olo^aly oonnestei with 
Sadasiva and there is no reason to think that 
the doonment Exhibit B is other than a 
bona fidt one. The sale is a transaabion 
binding on the mortgagor's sons as well. 

5. As regards the other sale by Saohida- 
nanda, the deed is marked Exhibit A whieh 
parports to be forRs. 250. Rupees 200 of this 
amount is said to be due under a prior 
mortgage bond Exhibit 0 and Rs. 50 is said 
to have been under dealings. The oonsidera* 
tion is proved in this oase also by the 
writer plaintiff’s 3rd witness, the attestor 
plaintiff’s 4bh witness, Raju Chetty and by 
plaintiff. As regards the 50 rupees the 
doonment of the sale Exhibit A reoites that 
it was received that day. But it, however, 
appears in the evidence that it was due 
under money dealings. It appears from the 
evidence of plaintiff’s 4th witness that 
Saobidananda owed a cloth merchant Rs. 15 
and the plaintiff undertook to pay that Rs. 15 
also, which together with the amount due 
under prior dealings came op to Rs. 50. In 
respect of this transaotion also there is no* 
thing to suspect in the evidence of plaintiff 
and bis witoessss. The sale is one binding 
on the sons. 

6. 1 have not referred to the accounts 

Exhibits N and N 1 and the receipt Exhibit 
M, as they do not appear to ba above suspi* 
cion. But that does not in my opinion 
datrait from the valid to b) given to the 
evidence of plaintiff anl bis witoesses. It 
appears in the evidence of witnesses aforesaid 
that plaintiff obtained possession soon after 
the sale and that there was obstruction for 
bis enjoyment only about a year later. I 
am prepared to balieve the evidence of the 
plaiotiff’s witnesses in eo far as it goes to show 
that plaiotiff obtainel possession anl based 
the same, though I have reason to think 
that plaintiff was not able to realise the 
rents due from his lessees owing to the 
obstraotion of the executors, 

7. Believiog the evidence of plaintiff and 
bis witnesses which is not shaken by the 
cross examination and in view also of the 
fact that no evidence was adduced on the 
other side in rebuttal, I Sod this issue in 
the affirmative. 

These second appeals coming on for final 
bearing after the return of the finding of the 
lovrer Appellate Oourt npon the issns refer* 


red by this Court for trial, the Court 

delivered the following 

JUDGMENT.— We accept the finding, 
reverse the decrees of both the Conrfcs be* 
low and give a decree to plaintiff as sued 
for with costs thronghont; only one set of 
costs in this Conrt excepting the costs of the 
enquiry. 


M« C« 


Appeals allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civii* Appeal No, 34*3 of 1919. 

Angnst 21, 1919. 

Present — Sir Henry Drake-Brockman, Kt., 

J. C. 

AW ADHUT— Appellant 
versus 

PUNJAJl AND OTBEBS— ReSPONDSNIS. 

Kiecution of decree-Objccti»n.-i to attachment, dis- 
mixsal oJ-Veclaration of title, euit for-Burden of proof 
^Transfer of Properi>j Act (IV of 1882;, a. 53— Auction, 
purchaser, whether subsequent transferee. 

Where a person objects to the attachment and 
Balo of property in execution of a decree ou the 
eround tliat the property is his under a sale-decd 
and his objection is disposed of otherwise than on 
thft merits, whereupon he sues to obtain a declara* 
tion that the property is his and is not hablc to 
attachment, the onus of proving 7nalajidc8 and want 
of oonsidoratiOD on the plaintiff's part is on those 
who seek to resist the claim, [p <^07, coK I J 

An auction-purchaser at a sale in execution of a 
decree is not a “subsequent transferee” entitled to 
impeach a proTious transfer under section 63 of the 
Transfer of Property Act. [p. 2 d 7, col. 2.] 

Second appeal against the appellate decree 
of the 2nd Additional District Judge, Akola, 
decided on the 26tb October 1918, arising out 
of the decree of the Munsif, Akola, decided on 
the 4tb March 1918. 

Mr. if. B. Niyogi, for the Appellant. 

Mr. K. K. Gandke, for the Reapondenta. 

JUDGMENT.— In this case the first four 
respondente purobased from the sixth 
respondent Nagoji on the 8th beptember 
lill4 four fields in Mauza Nakshi, a field 
in Maoz) Bharatpur and some house pro* 
perly for Rs. 4,000. The sale deed Exhibit 
P 3 recites that the consideration had 
already been received in advance. Tba 
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dooument was written by a pstitioa- 
writer at BaUpor aoi registered the 
same day. On the 31at August preeeding 
the fifth respondent Motilal had obtain- 
ed a decree for paycnsnt of Rs. 1,315 
against Nagoji. Oj the 2l3t Deoambar 
following Motilal applied for execution and 
caused two of the fields sold, namsiy, No, 
621 of Nakshi and No. lo6-2 of Bharatpur, 
to be attached. Form C was sent to the 
Collector on the 14 b August 1915 and 
eventually No. 62-1 in Nakshi alone was sold, 
the price fetched being Rs. 550 and the sale 
being confirmed on the 2nd October 1916, 
The anction-purohaser was the present 
appellant Awadhut. 

The suit out of which this second appeal 
arises was filed on the 21st September 1916 
by the vendees under Exhibit P-3. They 
claimed a declaration that No. 62-1 in Nakshi 
and No. 156 2 in Bharatpur bslong to the 
plaintiffs and are in their possession by virtue 
of the sale-deed and that they are not liable 
to attachment and sale in execution of the 
decree obtained by the defendant Motilal 
against Nagoji. 

Tbe defence set up by tbe auction pur- 
chaser, the preeeut appellant, was as 
follows: — 

"Defendant No. 4 denies tbe sale-deed and 
its consideration. If there be any, it was 
simply to defrand his creditors because Suit 
sic No. 72 of 1914, Court of the Senior Sub- 
ordinate Judge, Akola, was passed on the 
31st August 1914 and tbe alleged sale deed 
was executed on the bth September 1914. 
All the other allegations are admitted.” 

The following issues were framed;^ 

1. Whether the defendant No. 2 executed 
tbe sale deed for Rs. 4,000 in tbe plaintiff’s 
favour as alleged; 

2. Was tbe sale-deed executed with intent 
to defraud creditors as alleged. 

Tbe trial Judge found as follows on issue 
No. 1;- 

P. W. No. 3 is the attesting witness on 
tbe sale-deed (Exhibit P-3). He duly proves 
it. P, W. No. 4 deposes thtt Rs. 4.000 
were paid to defendant No. 2 as consideration. 
I, therefore, hold that defendant No. 2 execut- 
ed the sale deed for Rs, 4,000 in plaintiffs’ 
favour. 

On issue No. 2, however, be decided that 
tbe actual payment of consideration was not 
satisfactorily made out and that by reason 


algo of o?rtaiQ other circumstances, which 
he mentioned, the sale was a bogus one, 
being simply intended to shield Nagoji against 
bis creditors. The plaintiffs appealed to the 
Distriot Court and tbe Additional District 
Judge gave them tbe declaration sought for, 
holding that tbe evidence established tbe 
passing of the consideration and that in 
accordance with the view taken in Suhra^ 
mania Ayyar v. Muthia Chetliar (1) a defeuoe 
based on section 53, Transfer of Property 
Act, is not available to an attaching creditor. 

The second appeal is preferred by the 
auction purchaser alone and it is urged that 
the lower Appellate Court has altogether 
failed to notice certain oiroumstanoes which 
are relevant to the question whether the sale 
to the plaintiffs was a mere cloak to shield 
tbe property from creditors. As to tbe 
passing of the consideration it is urged that 
the evidence of Sambhu (P. W. No. 4) and 
the defendant Nagoji (P. W. No. 6), on 
which tbe lower Appellate Court has relied, 
is inconsistent with the recital in tbe deed, 
but on reading their depositions I am unable 
to find any snob discrepancy. Tbe deed does 
not give tbe date on which tbe consideration 
was paid and all that tbe two witnesses say 
on the subjeot is as follows: — 

Samhhu '. — 

Tbe consideration was paid to Nagoji on 
the date of the execution of tbe sale-deed. 
In my presence tbe sale-deed was not 
executed. 

Nagoji : — 

The sale deed was executed about 9 A. u. 
I received tbe consideration on the day tbe 
deed was registered. 

Sambhu lives at Nakshi 12 miles from 
Balapur, and it is quite possible that tbe 
money was paid at Nakshi where the plaint- 
iffs live before the party left for Balapur. 

Much stress is laid on the point that 
Nagoji is a brother of tbe plaintiff Jairam. 
The significance of this is, however, very 
small, for Jatram is a Mali while his 
three co-plaintiffs are Kunbis. Nor can I 
attach any importance to the fact. Bapu (P« 
W. No. 3) denied that Nagoji admitted 
receipt of tbe oonsideration in his presence. 
This point has been considered by tbe lower 
Appellate Court and 1 think this witness, 
who attested Exhibit P-3, can only have 

(l)43Ind. Oas.65h4lM. 612: 6L,W.760j83 H* 
Li J. 705. 
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meant that Nagoji made no separate admis- 
sion beyond what the deed itself contains. 
As to possession the trial Jadge relied muoh 
on the fact that some of the property remain- 
ed in Nagoji’s possession for sometime after 
the sale. This faot too has been considered 
by the lower Appellate Ooart. The trial 
Judge also oonsidered the price (Rs. 4,000) 
to be inade:iaate, but bis view on this poiut 
is certainly not supported by the result of 
the sale of No. 62>1 which fetched only 

Rs. 550. 

There is evidence to support the Boding 
that the full price passed and that the 
vendees obtained possession of part of the 
property, and this Court ia precluded from 
interfering with the Budings based upon it. 
Thelower Appellate Court has laid the burden 
upon the plaintiffs to prove the passing of 
the consideration and the existence of good 
faith as if the principle laid down io Narayan 
Qinesh V. Bhioraj (2) applied to the cases. 
The position, however, is similar to that of a 
plaintifi whose objection to an attachment 
has been disposed of otherwise than on the 
merits, and in such a case the harden of prov- 
ing mala jiiet and want of consideration is on 
those persons who seek to resist the vendees' 
claim: see Nandlal v. Krishnaji (3). This 
mistake, however, is no ground for setting 
aside the lower Appellate Court’s decision, 
inasmuch as it is found positively in favour of 
the vendees that there was a real transfer for 
a price. Of bad faith on the part of the 
vendees there is really no evidence calling for 
serious consideration. 

It ie UDneoeasary to consider whether the 
view taken by a Full Bench of the Madras 
High Court in Subramania Ayyar v. Sduthia 
OhetUar (1) (above cited) should be followed 
or not. In Abdul Kader v. Alt Meak (4) the 
decision in which was not approved of by 
the Madras High Court, the auction-par- 
chaser, who was the defendant in the vendee’s 
suit lor a declaration, was not only the 
decree-holder who had attached the pro- 
perty but also the sole creditor. In the 
present case there are other creditors besides 
the respondent Motilal, and in this respect tbs 
position is similar to that in the Madras case. 
I agree with the view expressed in Vatudev 

(2) 2 N. L. E. 87. 

(8; 18 0. P. L. R. 69. 

<4) 14 Ind. Cas. 7l6| 18 0. W. N. 7l7i 16 0. L, J. 
849. 


liaghunach v. Janardari Sadashiv (5) by Shah 
and Heaton, JJ., that an auotion-purobaser is 
not a subsequent transferee’ entitled to 
impeach a previous transfer under section 53, 
Tiansfer of Properly Act. That section 
relates only to transfers of property by the act 
of parties, as appears from the preamble to tbe 
Act and also from section 5 which doBnea a 
transfer of property as an act by which a person 
conveys property: an execution sale does not 
satisfy either the preamble or the deBnition. 
It is of coarse clear that the appellant can- 
not rank for the purposes of section 53 as a 
person having an interest’ in the property. 
I may add that tbe appellant’s pleading did 
not properly raise the question whether tbe 
sale to the plaintiffs was voidable under 
section 53, for it alleges merely a circumstance 
which is entirely inconclusive on the point; 
eee Mardan c^vigh v. Karanju (6), 

Tne appellant could only succeed if he 
msde out the sale of the 8th September 
19i4 to be a merely coloDrsble transaotioD 
not intended to pass the property but only to 
be used as a shield against the creditors. This 
be cannot pcesibly be regarded as having 
done io face of the facte that the considera- 
tion passed and possession of part of the pro- 
perty sold was transferred to tbe vendees. 
The appeal accordingly fails and ie dismissed 
with costs. In the Courts below costs will be 
paid as already ordered. 

Appeal dismisfed. 

(5) 29 Ind. Cas. 497; 39 B. f07; 17 Bom. L. R. 522. 

(6J 13 C. P. L. R. 180 at p. 186. 


MADRAS HIGH COURT. 

FULL BENCH. 

SicoMD Civil Appbal No. 1098 07 1918. 
August 26, 1919. 

Present : — Sir Abdur Rahim, Kt., Offg. 
Chief Justice, Mr. Justice OldBeld 
and Mr. Justice Seshagiri Aiyar. 
SINNAPPAN alias MBTHARMAMANA 
ROWTHBR — Plaiatipp— 
Appbllaat 
versus 

ARUNACHALAM PILLAI and othbbs 
— Depbmuant’s Leo«l Reprbsenta- 

1I?E - — RaSPoalENTS. 

Civil Procedure Code (Act Vof igoSJ, «. 64, 0. XXi 
r. 64~~Atlachm4nt, order for, when taltes effect. 
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An attachment operates as a valid prohibition 
against alienation of the attached property, only 
from the date on which the necessary proclamation 
is made, t. e , a copy of the order is affixed as required 
by Order XXI, rule 54, Civil Procedtire Code. [p. 
211, col. 2] 

VenkatachelaiHitirao v. Kainesivaramina, 43 Ind, 
Cas. 214; 22 M. L. T. 3:^0; 33 M. L. J. 615; 0 L. W. 
617; (1917) M. W. N. 785; 41 M. 151 iF. B ), applied. 

Tuna Ratnanayakudti v. Boya Pedda Basappa, 50 
Ind. Cas. 2fll; 38 M. L. J. 284; 42 M. 665; 26 M. h. T. 

46, followed. , , « 

Venkatasubbiahv. Vankata Seshaiyar, 48 Ind. Cas. 
2S2; 42 M. 1; 24 M. L. T. 346; (19J8) M. W. N. 606; 
36 M. L. J. 387; 8 L. W. 369, expUmed and distin. 

guished. 

Second appeal againefc the decree or the 
Court o! the Temporary Subordinate Judge, 
Madnre, in Appeal Suit No. 34 of 
preferred againet the decree of the Court 
of the Additional District Munsif, Dindigal. 
in Original Suit No. 6/ of 1915. 

This second appeal coming on for bearing 
on the 29bh and 30th of April 1919, upon 
persuing the grounds of appeal, the judg- 
ments and decrees of the lower Appellate 
Court and the Court of first instance and 
the material papers in the suit, and upon 

bearing the arguments of Mr, E. 8. Jayarama 

Aivar, for the Appellant, and of Mr. T. B. 
Vetikatar >ma Sastri and Mr. K. 8, Oanapathi 
for the Respondents, the Court 
(Oldfield and Sadasiva Aiyar, JJ.) made the 
following 

ORDER OF REFERENCE TO A PULL 

BENCH. 

Oldpibld, j. — T he question raised is in 
general terms, whether an attachment 
operates as a valid prohibition against 
alienation of the attached property from 
the date, on which it is ordered or from 
that on which the necessary proclamation 
is made and copy of the order affixed. 

I should be content to treat the matter 
as concluded by the decision of Phillips and 
Krisbnan, JJ., in Yuna Ramanayahudu v. Boya 
Bedda Bcuappa (l). There ie, however, 
it seems to me, great difficulty io reconcil- 
ing that decision with some expressions in 
the judgments of the former learned Judge 
and of Kumaraswamt Sastri, J., in an earlier 
ease which is included in the authorised 
reports, Venkalasubbiah v. Venkata Seshaiyar 
(2) lu that case Phillips, J., said: “The 

(1) 60 Ind. Cas. 261; 36 M. L. J. 234; 42 U. 566; 26 
M L T 45. 

( 2 ) 4S Ind. Cas. 232; 42 U. 1;2i H. L. T.StG; 
(1918) M. W, N. 008; 35 M. L. J. 387; 8 L. W. 369. 


attachment, when effected, is an attach- 
ment made in purauanoa of an order to 
attach before judgment and must bs treated 
as an aitacbment before jodgmant and not 
as a nullity merely bscause as a matter of 
fact the attachment is not completed until 
after judgment. To adopt the opposite 
view would be to allow a formal judicial 
order to be upset by the negligence or 
default of a subordioate ministerial offiser,’' 
and Eumaraawami Sastr, J., * 'Attachment of 
the property in tha manner prescribed by 
Order XXI, rule 54, is a purely ministerial 
act. Any delay of the officers of Court 
in effecting the attachment should not 
preindicd the decree-holder and the 
validity of the oider of attaohmeut under 
rale 5, Order XXXVIII, shonld not depend 
on the date when it is actnally effected.*’ 
These observations were not, so far as 
appears, brought to the notice of the learned 
Judges in Yuna Ramanayakudu v. Boya 
Pedda Basappj (I). There may, it must 
be respectfully saggasted, ha some difficulty 
iu following their connection with tha 
oentext in which they occur, and in particular 
with the rdference ia it t) oomplstion of 
an attachment by the proolamstion, Ac. 
But in viav of Ordar XXXVIIf, rala 7, 

I do not think that their application can 
be restricted to oases, such as that actually 
then before the Court ci attachment bafore 
judgment. In tfaase circumstances there is 
a coijfiiot which, in my opinion, must be 
resolved by a Full Bsnob and I, therefore, 
refer to one the question stated at the 
beginniDg of this order. 

SiDifliVA AiTAP, J. — It must be admitted 
that there are observations in the judgments 
of both the learned Judges who took part 
in the decision in Venkatasubliah Vi 
Venkat% Seshaiyar (2) which lend support 
to the contention of the appellant’s learned 
Vakil, Mr. Jayarama Aiyar, that au attach- 
ment, which prevents a valid alienation 
after it is made. Is effected or made as 
soon as the order directing the attachment . 
is passed by the Court and even before 
the order is proclaimed in the manner • 
directed by olaase (2) cf Order XXI, 

54. But the real basis of that decision - 
seems to me to have been (as stated in 
the judgment of Phillips, J.) that it i® 
not necessary at all that there should be 
an attachment fully effected before jndff* 
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mftnt to attract the provisions of Order 
XXXVIII, rule 11 (which dispenses with re- 
attachment after decree), and as a oonsequeoce 
the provisions of section 64, but it is only 
necessary that the property should have 
become attached and “ under attachment ” 
(whether before or after judgment) by 
virtue of the provisions of this order ” 
(that 18 , of Order XXXVIII). 

There is also the observation of Kuniapa- 
Bwami Sastri, J., in the course of his judg- 
ment that “ under section 64, the attachment 
invalidates an alienation only when the 
alienation ie after the actual compliance 
with the pi'ovision of role 54, ” that is, 

I ,take it after proclamation is also made 
under clause 2 of rule 54. This opinion 
of Xumaraswami Saf.tri, J., ie sopported by 
the decision in \una Bamanayahu'iuv. Boya 
Pedda Basappa (1) <o which Phillies, J. 
was a party, though Venkatasubbiah v. 
Venkata Sahaiyar (2) is not referred 
to in Yuna fiaTnonoi/afeatiu v. Boya Fudda 
Baeappa (1). This latter case is directly 
against the contention of the appellant. 

As regards tbs omission from section 
64 of the words " by actual seizure or by 
written order duly intimated and made 
known in manner aforeiaid ” (that is, in the 
manner mentioned in old section 274) found 
in the old section 276 (which corresponded 
to the present section 64), it might Brst be 
remarked that old section 276 followed in 
order the old section 274, but section 64 in 
the body of the new Code precedes all 
orders including Order XXL, role 54. The 
Ijegislature could not, therefore, reproduce 
the words *' in manner ofore$aid ” but should 
have substituted the words ' in manner 
provided by the Order XXI, rule 54 infra, 
if it wanted to reproduce as many of the 
words as is possible to be found in the 
langi"agft of the old Act Bat the Legisla- 
tune knew (what Mr. Jayarama Aiyar 
eofloeded) that all the decisions onder the 
old Code, section 276, bad held that an 
aliei^ioD is not invalidated 'merely by an 
order lor attaohmeoi having been passed 
before its date, but soeb order should have 
been also proclaimed in the manuer provided 
by Order XXI, rule 54, clause (2). (X might 
add that the language of Order XXI, role 
54, ean be modiBed by the High Court so 
that even further oouditioui might be 
intjyiHd ^ completely " make ” an attach* 

14 


meot.) It seems, therefore, to have been 
thought by the Legislature unnecessary to 
retain the omitted words, though it might 
be considered (If I may say so with 
respect) injudicious on the part of the 
Legislature to have so omitted them. As 
stated in Maxwell, “ Language is rarely so 
free from ambiguity as to be vncapable of 
being used in more than one sense.” There 
is enough in the vagueness and elasticity in- 
herent in language to account for the difficulty 
80 frequently found in ascertaining the 
meaning of an enactment.’ But I think that 
the intention of the Legislature not to 
interfere with the settled law which made 
an alienation invalid only if notice of 
attaohmeut had been given to the judgment- 
debtor and the public by a proclamation 
as provided for in Order XXL, rule 54, 
clause (2), seems to me to be reasonably 
clear notwibbstandirig the omission of certain 
words in old section 276 when re-eoaotiog 
it as section 61. 

I am prepared, therefore, to follow Yuna 
Bamanayakudu v, Boya Pedda Basappa (1), 
bat as my learned brother considers that it 
is advisable to have the question referred 
to a Full Bench, I agree. 

This second appeal oama on for hearing 
iu pursuance of the Order of Reference to 
Full Bench. 

Mr. K. 8. Jayarama Aiyar, for the 
Appellants. — The material date is the date 
on which the order was passed. The 
words of the rule (Order XXL, rule 54) 
are “ the attachment eball be made by an 
order prohibiting, etc. ” So the order i 9 
that which creates the attachment. The 
same law prevailed under the old Code, 
dee also section 235 of Act XIV of 1859. 
The attachment by itself creates no charge 
or lien. It simply restrains the judgment- 
debtor from dealing with it. See 
Venkataiubbiah v. Fen^a^a Seahaiyar (2). 
See alao Yuna Ramanayakudu v. Boya 
Pedda BaaappaCO. It has been held that when 
proceedings are stayed by an Appellate 
Court, the time when the order is com- 
munioated is the material date. Venkata- 
chdapatirao v. Kamestearamma (3). But in 

(3) 43 lud. Coa. 214; 41 U. 15lt 22 M.L. T. 330; 83 
M. L.J. 616}6 L. W. 6175 (1917) M. W. N. 785 
tF. B.). 
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that case, Ifae lower Court haa a 
juriediotioQ to eseoute io spite of the 
presertatioD of ao appeal afraiost its decree. 
A judgmeot-debtor who wants to alienate 
property will be affected by Us pendens if 
be alienates during the enit. He can defraud 
the decree-holders by the time that an 
order for attachment is carried ont under 
Order SXl, rule 54 (2). 

Refereroe was also made to Rutnessur 
Singh V. Ram Tanoo Ohose' (4), Richards, 
Jn re. Deeping, Ex parte (6). 

Mr. R. 8, Qanapcthi Aiyar, for the Re- 
spondents.— ^Attachment by itself creates no 
charge or lien and it has, therefore, been 
held that until the attachment is carried 
ont according to the provisions of Order 
2X1, rule 54, there is nothing to prevent the 
judgment debtors’ dealing with the property. 
See Eanai Lai v. Ahed Bux (6), Simrik 
Lai Bhakut v. Radharaman Kalidaha (7). 

OPINION. 

Aeoja Rimai, Opfo. C. J — The question 
referred to the Full Bench is “whether an 
attachment operates as a valid prohibition 
against alienation of the attached property 
from the date on which it is ordered or 
from that on which the necessary proclama- 
tion is made and copy of the order 

affixed.” This depends upon the proper 
construction of section €4 and Order XXI, 
rule 54, of the Code of Civil Procedure. 
Section 54 lays down that “where an 
attachment has been made, any private 
transfer or delivery of tbe property attached 
or of any interest therein and an> payment 
to tbe judgment-debtor of any debt, 

dividend or other monies contrary to such 
attachment, shall be void as against all 
claims enforceable under the attachment.” 
Rule 54 lays down how an attachment 
is made: It is in these words: 

“(1) Where tbe property is immoveable, 
tbe attachment shall be made by an order 
prohibiting tbe judgment-debtor from 
transferring or charging the property 

in any way, and all persons from 


(4) 12 W. E.491{ 4 B. L. R. A. C. 24. 
(6)(1907) 2 K. B.33, 76 L. J. K. B. 643, 
T. 712}14Man8on88;23T,L. R. 888 

(6) 39 liid. Cas. 662. 

(7) 39 lud. Cas. 867. 


86 L. 


taking any benefit from such transfer or 
charge. 

“( 2 ) The order shall be proclaimed at 
some place on or adjacent tosaoh property 
by beat of drum or other customary mode, 
and a copy of the order shall be affixed 
on a conspicuous part of tbe property and 
then upon a conspicuous part of the Court- 
bouee, and also, where the property is land 
paying revenue to the Covernment, in tbe 
Office of the Collector of tbe District in 
which tbe land is situate.” It is contended 
before us by Mr. Jayarama Aiyar that the 
attachment is made when the order pro- 
hibiting the judgment-debtor from transfer- 
ring the property is passed and that from 
that date the alienation of the property is 
prohibited. His argument ie that altbongh 
the order has to be proclaimed as required 
by the 2Dd paragraph of the rule, the 
attachment must be taken to have been 
made when tbe Court passed the order of 
prohibition. He is unable to cite any 
authority in support of his contention, but 
he says that the language of section 64 
and rule 54 supports it. Section 64 does 
not say where an order for attaebment 
has been made” but where an attachment 
has been made.” No doubt rule 54 says 
that an attachment shall be made by an 
order, bnt that does not necessarily mean 
that tbe order completes the attachment. 
In fact Mr, Jayarama Aiyar seemed in one 
part of his argument to concede that the 
attachment is not completed until the order 
is proclaimed and a copy of the ordei' 
1 affixed in the way described in paragraph 
2 of rule 54. That seems to be obvious. Tbe 
object of section 64 is to prohibit alienation 
after attachment, and, if tbe mere passing 
of an order in Court would have that 
effect, one can easily imagine that tbe 
jadgment-debtor would be in a position to 
make alienations to innocent purchasers to 
their prejudice. The essence of an order 
, for attachment is to prohibit tbe judgment- 
debtor from transferring the property and 
until such a prohibition is proclaimed 
and made known in tbe way provided by 
the rule, it cannot be said to have some 
into operatioo. 

Oarattention has been drawn to a somewhat 
different wording of rule 43 and rule 46 
of Order XXt. The first rule provides 
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that ID oas3 of moveable property the 
attaobment shall be made by aotual seizare, 
and it does not ooDtain refereooe to any 
order. Rule 46 provides that the attachment 
shall be made by a written order prohibiting 
the debtor from paying the debt to his 
creditor. But so far as rule 43 is eon* 
oernedi there can be no doubt that there 
must be an order preoeding the aotnal 
seizure; and when the debtor receives 
notioe under rule 46, that is when the 
order is served on the debtor, there oan 
be no question of his paying the debt to 
his oreditor without notioe of any prohibitory 
order. In a reoent Full Bench ruling of 
this Oourt, Venkatachelapitirao v. Karnes- 
toaramma (3), it was laid down that where 
subseQuent to an interim order for stay of 
execution made by an Appellate Court 
without notioe to the decree holder but 
before its oommonioation to the Court of 
6rst instancSi an order of attaobment is 
made by the latter Court, the order of 
attachment is not void and ineffectual as 
haviog been made without iuriadiotion, 
but is legally valid. The reason given is 
that the order staying execution is in the 
nature of a prohibitory order to the lower 
Court and until it is communicated, the 
eteps taken by the lower Court must he 
treated* as legally valid. It cannot be 
denied that so far as prohibitory orders, 
properly eo-oalled, are concerned, they do 
not come into operation until notice of 
the order is given to the prohibited person. 
Applying the same principle to the case 
now under ooneideration, it would not be 
right to bold that the mere passing of 
the order by a Court without anything 
being done to effectuate the attachment would 
operate as an attachment of the property. 

The main argument of Mr. Jayarama 
Aiyar is baeed on the omieeion from section 
64, Civil Procedure Code, of the 
words **by aotnal eeisnre” or ‘ by 
written order duly intimated and made 
known in the manner aforesaid” after the 
words *'where an attachment has been made.” 
The reason for the omission seems to be 
obvious. The mode of attachment is laid 
down in the Code, that it is to be effected 
by actual seizure or by written^ order 
duly intimated and made known in the 
manner referred to. and the Legislature 
•pparently thought' that it was superfluous 
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to repeat those words. This is what was 
pointed out by Woodroffe and Mookerjee, 
JJ., in Simrik Lai Bkakat v. Radharaman 
Kalidaka (7). 

It is also argued by Mr. Jayarama Aiyar 
that although an attaobment is not completed 
until the proclamation is made, still once 
the proclamation is made, the attachment 
takes effect from the date of the order 
of the Court. It is difficult to appreciate 
the force of this argument. The attach- 
ment oan be said to be made only on the 
date on which it is completed and becomes 
operative. 

There is only one ruling of this Court 
in point and that is the ruling in Yuna Rama* 
naya‘udu v. Boya Fedda Basappa (1) to 
which Phillips and Kriebnan, JJ., were 
parties. That ie directly in support of the 
view just indicated. There ia another decision 
by Phillips and Kumaraswami Sastri, JJ., in 
Venkatasubbiah v. Venkata Seshaiyar (2), That 
was a case of attaobmeot before judgment and 
the question for coosideration was whether, 
where an order for attaobment was made 
before judgment and the attaobment was not 
actually made until after the decree, that 
was a valid attachment. They hold that 
it was a valid attaobment, andlin so holding 
certain general expressions were used in the 
course of the judgment which have been 
seized upon by Mr. Jayarama Aiyar in 
support of his argument. The general 
observations ought to be read in oonneetion 
with tbe point which the learned Judges 
had before them and if so read, they cannot 
be said in any way to countenance the 
construction contended for on behalf of the 
appellant. 

There is only one other ease that has 
been brought to our notice and that is a 
Calcutta decision in Kanai Lai v. Ahed Bwe 
(6). That also is in support of the view 
which has been indicated. The answer 
will, therefore, be that an attachment 
operates as a valid prohibition against • 
alienatioQ of the attached property only 
from the date on which the neoessary pro- 
clamation is made— copy of tbe order affixed 
as contemplated in Order XAl, rale 54. 
OLpriSLD, J.— I agree. 

SiSHAQiBt Aitak, J. — [ entirely agree. I 
think the principle enunciated in Vtnkata* 
chelapaltrao v. Kame*toaramma (3) is appli* 
cable to this case. 
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As regards the oontention that the ozDis> 
sion of the words .oommented npoD by the 
learned Chief Jtistioe makes for the posi* 
tioQ that the order was iotendei to be 
effioaoioae from the moment of its promol- 
gation and not from its pablioation, I 
agree with the view taken by the Caloatta 
High Court that the Legislature must have 
thought that these words were mere sur- 
plusage. If the Legislature bad intended 
to introduoe snob a fundamental ofaange as 
is suggested by Mr. Jayarama Aiyar, it 
oonld have very easily stated in section 64, 
*'where an order for an attachment has 
been made, any private transfer, etc. 
That is not what the' Legielatnre has said 
and it woold not be in consonanoe with any 
oanon of ooosti'notion to impute to the 
Legislature such a violent change in the law 
because of the omission of certain anneoessary 
words. In my view the decision in Yuna 
Ramanavakudu v. Bona, Pedda Busappa (1) 
ie oorreot, As regards Venkataiubbiah v. 
Venkata Seahatyar (2), as 1 understand the 
learned Judges, the question before them was 
whether an order for attachment which was 
made before the decree was passed bad 
spent itself, ont because it had not been 
effeotnated by doing the acts enjoined 
before the passing of the decree. The 
learned Judges in construing Order 
XXXVIII, rule 11, were of opinion 
that altboogh nothing might have been 
done, between the passing of the order and 
the passing of the decree, the order still 
remained in force and could be effeotnated 
by publication and proclamation after the 
date of the decree. That is not the point 
we are concerned with. Apart from that 
point, the learned Judges have expressed 
themselves in no uncertain terms on the 
question we have to decide: they say that 
until the order has been proclaimed there 
can be no attachment, and are, therefore, 
iu agreement with the view taken in Yuna 
Eamanayakudu v. Boya t^edda Basappa (l). 

The second argnment wbioti Mr. Jayarama 
Aiyar advanced before us is, that although the 
order might have been proclaimed only 
at a later date, it dates back to the date 
of its being made. The answer to that 
is this: section 64 attempts at preventing 
a party from exercising bis undoubted 
right of alienation. Therefore, unless we 
gud in section 64 any provision which 
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says that the order of publication was to 
date back to the date of its promulgation, 
the Courts are not justiSed in saying that 
this should be read into the language of 
the section. The right was intended tc 
be affected only from the dace which is 
actually mentioned in the section and not 
from an anterior date as suggested by 
Mr. Jayarama Aiyar. This is the view taken 
by the Caloatta High Court in Kanai 
Lai V. Ahed Bux (6) and in my opinion 
that view is right. 

For both these reasons the answer 
must be the one suggested by the laarned 
Chief Justice. 

M. c. P. 

Reference answered. 


NAGPDR JUDICIAL COMMISSIONER’S 

COURT. 

Seco^io Civil Appeal No. 558 or 1917. 

July 24, 1919. 

Present: — Mr.Mittra, A. J. C. 
NATHU, Mniob, Goaboisn MAROTI, and 

OTHERS — DbFaNDANTS — APPELLANTS 

versus 

GANG A DEAR — Pliintipf — Rbspondsnt. 

C. P. Tenancy Act (XI oj 1898;, «. 60- 

Limitatitm Act (IS of 1908;, 8ch. I, Art, )39— 
Transjer of Property Act (IV of 1882;, s. 116— Occu* 
pancy tenant— Sub-lease, perpetual, grant of — Suh^lessee, 
position of—’Prescnption, acquisition of title through— 
Ejectment, suit for— Renewal of lease -Limitation. 

Flainkiff, an occupancy and ordinary tenant of 
certain fields, sued to eject the defendauts, who 
pleaded a perpetual lease in their favour hy the 
plaintiff, but it waa found that as that lease bad 
beon granted after the Central Provinces Tenancy 
Act was passed, it was valid only for one year and 
the plaintiff’s suit was decreed. The defendants 
appealed and contended that their possession having 
become wrongful after the expiry of one year when 
the tenancy was determined, the suit was barred by 
limitotion under Article 139 of Sohodale I th.e 
Limitation Act and that they had acquired by 
prescription the status of perpetual sub-lessees: 

Held, applying the principle of section 116 of the 
Transfer of Property Aot, that the payment of .rent 
by the defendants and the acceptance of the same by 
the plaintiff resulted in the renewal of the lease every 
year until disputes arose and as the snit was institut- 
ed within two years of snob disputes, it was not 
barred under Article 139 of Schedule I to .tbQ 
Limitation Aot, [p. 218, cols. 1 & 2.] 
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Aaseotioa60 of the Central Provinces Tenancy Act, 
1S98, precludes an occnpanoy and ordinary tenant 
from granting a perpetual lease, a sub-tenant of 
such a tenant cannot aciuire title by prescription, 
as no such tide is recognized by law. 

Appeal against the deoree of the Distriot 
Jadgd, Nagpar, in Civil Appeal No. 53 of 
1915/1917, dated the 7th Aagast 1917, 
arising oat of Civil Sait No. 104 of 1913, 
deoided by the Janior Sobordinate Judge, 
Nagpar, on the 26th March 1915. 

Dr. H. S. Qour and Mr. Q. L. Suhhedar, for 
the Appellants. 

Mddsrs. M. K. Padhya and M. B. Kinkkede, 
for the Reapondente. 

JUDGMENT. — The case was once remand* 
ed by my jadgment in Second Appeal No. 
637 of 1915 delivered on the 2Bth February 
1917. At the raqaest of the defendant* 
appeHants I indicated the possibility of 
farther pleadings’ being taken, thongh I did 
not express any opinion on snob pleas. 

The plaintiff is an oooapanoy and ordinary 
tenant of the fields in dispnte, He alleged 
that he used to give every year a fresh 
lease to the defendants’ father and that 
dispates arose io the FasU year 1321. 
The defendaots pleaded that aboat thirteen 
years ago a perpetaal lease was granted to 
them. The lower Appellate Goart had 
accepted the defendants’ story aboat the per* 
petoal lease and diamiesei the suit. I 
held that if the perpetaal lease was given 
after the coming into force of the Tenancy 
Act of 1898, it was only valid for one year. 
The lower Appellate Court has now deoreed 
the plaintiff’s suit and this second appeal has 
been filed by the defendants. 

It is eonteoded that after the expiration 
of one year of the lease defendants’ posses* 
■ion became wrongful as the teoanoy was 
determined then. It is, therefore, nrged that 
the salt is barred by limitation under 
Avtiole 139, In the Alternative it is nrged 
that the defendants have acqaired by pres* 
eripCieo the stains of a perpetaal snb* lessee. 

The poaieioD taken op by the defendants 
is aomewbat inconsistent. So far as the 
qaestion of limitation is ooncerned, the 
principle underlying section 116, Transfer 
of Property Act, governs the oase. The 
Afendafats paid rent to the Malgoztr and it 
Was acoeptsd as rent on behalf of the plaintiff. 
The plaintiff assented to the defendants con* 
ttanhig is postenion, a» found by the lower 
AppilUtp Court, podgr fbp beftef that {be 


perpetaal lease was biDding. Therefore, 
the lease was renewed every year till 
disputes oommenoed, and this was within two 
years of the sort. The suit is, therefore, not 
barred coder Article 139. 

Whether the sob^tenant of an oocapanoy 
or ordinary tenant oonld acquire the status 
of a permanent sub-tenant by prescription 
under the Tenancy Act of 1883 need not be 
considered. As such a tenant cannot now 
grant a perpetaal lease, having regard to 
the provisions of section 60 of the Tenancy 
Act of 1898, no each title can be acquired 
by prescription, as snob a title is not rec3g. 
nised by law. 

The result is that the appeal fails and it 
is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal agai.ist Appellate Order No. 44 

OF lyl8. 

April 24, 1919. 

Present: — Sir John Wallis, Kt., Chief 
Jastioe, Jostioa Sir William Ayling, Kt., 
and Mr. Jnetice Sadasiva Aiyar. 
SBENINADAN Alias VIRAKUMARU 
NADAN^Rbspomdent No. 1 — Oodnter* 
Pbthioner No. 2-*.AppELLtNT 
versus 

MUTHUSWAMY PJLLAI ako other? — 
APPBLLANr AND RBSPO.SOSNTS NcS. 3 TO U — 

Petitionee aadCoontcr Petitioners Nos, 5 
TO 9 AND Lkqal-Rspabsentatitss of 

COONTEE-PSTITIONSR No. 3 — RESPONDENTS. 
C’mi Procedure Code (Act V of J908), se. 87, 38, 30, 
l60^Limttation Act (IX of 1808', ScA. I,Art.}S2^ 
Jun>(itcTt<m, Tem'Tortal, change in — Mortgage decree — 
Aaeignment, after decree, of jurisdiction over mortgaged 
property to another Court — Execution, application for, 
to Court which passed decree, maintainability of, 

'include' ins. ^7, Civil Procedure Code, meaning of In* 

terpretation of Statutes — American decisions, citation of. 

Held,by the Full Bench{8adasiva Aiyar, J,, dubitanle.) 
— A Coart which puseea mortgage decree ia the proper 
Court for execution within the meanieg of clause (4) 
of Article 182 of Schedule I of the Limitation Act 
even though tho property over which it had juris- 
diction at tho time of the decree is taken away from 
its jurisdiction and assigned to another Court at the 
time of the presentation of the application for 
executiou. [p. 2*12, col. 2.] 

(Authorities reviewed). 

Per IFaUit, C. /. — The re-drafting and rc-arrauge- 
menta o! the sections of a Statute leave' the 
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■ubstance of the low unaltered, and sneh a eerious 
change aa the abolition of the decree-holder’s right 
to apply in all eases to the Court which passed the 
decree in the first instance cannot be raised by 
implication, but should plainly and clearly appear 
on the language of the sections. The words ‘'shall 
l)e deemed to include” is a phrase of extensive and 
not of restricti%-e jurisdiction, and it does not take 
away the right of Courts to execute decrees passed 
by them. The case of direct aiiplication to the 
Court to which the area has been transferred is 
met by the enactment of the new section 1/50 in the 
Civil Pixicedure Code, which is in terms wide enough 
to authorise that Court to entertain in the first 
instance any application which might have been 
made to the Court which passed the decree, fn 220 
col. 2; p. 221, col. 1.] ’ ’ 

The tendency of Indian Courts to resort unnccos- 
sanly to American decisions deprecated. Ti) 221 
col. 2.3 

Imambandi v. Mutsaddi, 47 Ind. Cas. 613j 45 I. A. 
73? 36 M. L. J, 422: IR A. L. J. 803? 24 M. L. T. 330- 
28 C. L. J. 409? 23 0. W. N. 60? 6 P. L. W. 276- 20 
Bom. L. B. 1022? 46 C. 878; (1919) M. W. N. 91?’9 L. 
W. 618 (P. 0.), explained. 

Per Aylinj, J.— Section 160, Civil Procedure Code, 
covers the case of the transfer of all the litigations 
arising out of a tract of country from one Court to 
another, and section 37 of the Code whatever it 
moans by ceasing to have jurisdiction to execute, 
does not operate to exclude the Court which actually 
passed the decree and to sobstitute for it another 
Court end it ie still open to the decree-holder to 
apply to the former for execution by way of trans- 
miesion of the decree to the Court which has 
territorial jorisdiction. [p. 222, col. 2? p. 223, col. I.] 
Per Sndasiva Aiyar, J.—There seems to bo no 
distinction in principle between jurisdiction to 
entertain an application for sale of property outside 
the jurisdiction and jurisdiction to execute the 
decree by sale of such property. Section IfO of 
the Civil Procedure Code would appear to have 
been enacted so as to take away both rights from 
the Court which ceased to have territorial juris, 
diction, [p. 226, cols. 1 & 2.] ^ 

■Where questions of International law or Tommor 
cml Law or Constitutional Law ore involved, it is 
indispensable (owing to paucity of Indian decisions) 
to refer to forei^ decisions where the Statute taw 
of India 18 silent and rules of justice, equity and 
good conscience liave to be applied by Indian Courts 
and such rules have been clearly set out in famous 
decisions of foreign Courts, references to such 
anthorities cannot conveniently be avoided, {"p. 226 
ool« lij ^ 

Appeal against the order of the Conrt 
of the Sabordinate Judge, Tinnevelly. in 

Appeal Suit No 30 of 1917 (Appeal Suit 
No. 442 of 1917 on the 6Ie of the District 
Court, Tinnevelly), preferred against the 
order of the Conrt of the Additional District 

in Execution Petition 
No. 312 of 1916, in Original Suit No, 104 of 

i vUl • 

FA(3TS appear from the Order of Reference 

by Sesbagiri Aiyar, J. 


This appeal sgainst order came on for 
hearing before OldBeld and Sesbagiri Aiyar, 

Mr.T. M. Ramaswami Aiuar (with him ^r. 
A. Krtsknastcami Atyar), for the Appellant.— 
The Conrt bad no jariediotion to entertain 
the application. It was not “the Court which 
passed the decree” under section 37, Civil 
Procedure Code, nor bad it jurisdiction over 
the properties, sought to be attached, at the 
time of the application. The right to exe* 
cute decrees cannot survive a transfer of 
territorial jurisdiction. Ipso facto the juris- 
diction is transferred, the right to order 
execution also ceases. See Mohammad Bitsain 
V. Abdul Kareem (1), Ashfaq Husain v. Qauri 
Sahai (2), Nimmala Mahankali v. Kallakwi 
Subba Rao (3), Ramasami Beddi v. Sokkoppa 
Reddi (4), Harendra Lai Roy Chowdhuri v. 
Hart Dost Debt (5) and Vadivelu Pillai v. 
Maruda Pillai (6). 

For the same reason, the applications 
prior to 1910 are also not to a proper Conrt, 
even though at the time the Principal Alacsif 
had jorisdiction over the suit properties. 
This contention was disallowed.] 

(At this stage Air. A, Erishnasusamt Aiyar 
was permitted to oontinne). 

Mr. Evtshnaawami Aiyar^ for the Appel- 
lant.—]! while an execution appli- 
cation 18 pending, transfer of juris- 
diction is made by opetation of law, no 
fresh application to the new Court will he 
necessary. Bot here it ie, for there was to 
pending application at the time of the trans- 
fer, The Conrt which has acquired jnris- 
diotion is (be only Court to eutertaiu snob 
applicatfens. That is what Subbioh A^oicA^sf 

V. Ramonaihan Oheitiar (7) lays down. 

Sesuioiri Aiyar, J.— 1 am not satisfied 
that the law as laid down in that case i* 
correct. J 

[The opposite side cited Panduranga 

(1 ) 29 Ind. Cas. 237? 39 M. 644? 17 M. L. T. 424. 
„l2*9 Ind. Cas. 976; 83 A. 264 at p. 270; 16 0. 

W. N. 370: 8 A. L. J. 832; 1 8 Bom. L. B. 367; 4 Bur. 

L. T. 121; 21 M. L. J. 1140; 13 C. L. J. 351; 9 M. h, 

T. 383; (1911) 2 M. W. N. 177; 38 I. A. 87 (P. 0.'. 

(3) 41 Ind. Cas. 268; 32 M. L. J. 466. 

(4) 48 Ind. Cas. 732; 36 M. L. J. 194. 

(6) 23 Ind. Cas 687; 41 0. 972; 27 M. L. J. 80; 
(1914) M. W. N. 482; 16 M. L. T. 6; 18 C. W. N. 8l7» 

19 0. L. J. 484; 16 Bom. L. R. 4C0j 12 A. L. J. 774; 

1 L. W. 1050; 41 I. A. 910 (P.O.). 

(6) 26 Ind. Cas. 413. 

fit 22 Ind. Cas. 699; 87 M. 4^2,26 M. L. J. 189/ 
(1914) M. W. N. X06, 1 L, W. 261. 
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MadaliarY. VvthUinga Reddi (8) as laying 

down tbe oorreot rale.] 

Fcndurangc MudaHar v. 9 ythiUnga Reddt 
(8) ia wrong in principle and has not been 
followed in a aeries of eases commencing with 
SuhhiahNdickir Ramanathan Ghettiar (7). 
See idahcrojak of Bohbili v. Namsaraju Peda 
Baltara (9)» Parthas'iradhi Appa Rto v. Wa^ca 
Venkatadri Appi Roo (10), Penugonda Rattan 
T. Korasika Thatha (ID, DooroasSeek'idn Iyer v. 

Anantkayee (12) and Vadivelu Pilhtv. Maruda 
Pillct (6), all of which qnote Suhbiah Naicker 
y. Ramanathan Ghettiar (7)with approval and 
tbe last Bays that Panduranga Mudaliar v. 
Vythilinga Reddi (8) is inoonflistent with 
Subbiah Naicher v. Ramanathan Ghettiar i,!)- 
The adjustment not having been certified, 
tbe Court is precluded from recognising 
it and 80 the petition is timq-barred, Even 
otherwise it is barred ; deducting the time 
occupied by the petition of 1913, there ia 
an interval of more than three years before 
tbe present application in 1914, The alleged 
adjustment has not been proved. 

Mr. K, B. Bangaswami Aiyangar, for the 
Bespondeots.— The word ‘'include" in section 
3/ of the Code shows that the Court which 
passed the decree does not lose its right 
to execute it even though, as in clause (5), 
it **be8 ceased to have jurisdiction to exe* 
cute it.” That is the law also as laid down 
in P-niurangi Mudaliar v, VytkiUngii 
Beldi (c). 

i.On>riiL0, J. — 'loolude* does not mein 
Bimnltaneous jurisdiction.] 

There may be two Courts or even three 
at the same time to any of which tbe 
applicant can resort at bis option. 

[SssHAomi Aiyas, J.— Tbe section does 
not imply it.] 

The section does not exclude it but 
''inolades.” See Laichnan Pundek v. Maddan 
Mohun Shye (13) followed in Panduranga 
Mudaliar v. Vyihxlinga Reddi (8). Tbe 
Privy Oonnoil has held that there may be 

(8) EO M. R87|2 M. L. T. ASSt 17 M. L. J. 417. 

’ (9) 36 Ind. Cat. H9 U.e40;SL M. L. J. 300:16 
Bom. L. E.U0.b 14 A.L. J. lU9t20 U. L. T. 472; 24 
0. L. J. 478. 4 L. W. 658} (i916; 2 M.W. N 641: 21 
0. W. N 162: 1 P. L. 'Y. 26: 43 1. A. 23S (P. 0 ). 

(10) 27 fnd. Caa. 83; (1914) U. OV. N. 896. 

(11) 85 Ind. 0as.2)T| 81 U. L.J. 90 at p. 92; 20 
1C h T. 827. 

(12) 42 lod.Oa«. 671} (1917) U. TT. N.789|6L. 
W. 776. 

(18)6 0. 613| 7 0. L. &. 621| 6 Ind. Jar. 414; 8 
lad. Deo. (k. c.) 888. 


three Courts at the same time. See Maharajah 
of Bobbin Y. Naraiaraju Peda Boliar (U). 

In Subbiah Nuiener v. Ramanathan Ghettiar 
(7) the only question was whether a transfer 
for exeootioD was necessary or not to give 
the new Court jurisdiction to execute. The 
question of competency of the first Court 
was not before tbe Court. 

The adjustment is valid to save limitation. 
For Order XXI, rule 2, is intended for 
the protection of the judgment-debtor. See 
Maeilamani Mudaliar v. Sethuswami Aiyar 
(15), where an entry in an execution petition 
of the partial adjustment of the decree was 
held to be a snffioient basis to enable the 
Court to recognise and certify the adjust- 
ment. There is no time limit imposed on 

tbe decree-holder. 

Whether there was an adjustment is a 
question of fact and cannot be heard in 
second appeal. 

ORDER OF REFERENCE TO A FUEL 

BENCH. 

Oldfield, J. — 1 have had tbe advantage 
of reading the judgment, which my learned 
brother is about to deliver, and agree with 
him as to tbe effect of tbe judgment of 
the Judicial Committee in Ashfag Rutain 
V. Qaun oahai (2). On the first point 
argued we mast hold that time began to 
ran on the date on which tbe decree was made 

absolute. . jj x 

I do not think it necessary to add to 

my learned brother’s disouBsion of tbe deci- 
sion in Suhbiah Naic'ter v. Ramanathan Ghettiar 
(7) because I should be content to follow 
it *and should prefer to apply the principle 
ttare deeieie In dealing with a question, 
such as this, of procedure. In deference, 
however, to his opinion I agree to a 
Reference to a Full Bench m the terms he 

Aiyib, j.— a mortgage decree 
was obiaiDfcd on tbe 28ih of August 1901 
in tbe Additional District Munsif’s Court, 
Tinnevelly. Tbe suit was originally institut- 
ed in tiie Piinoipal District Munsif’s 
Court which- had juribdiotion over tbe 
property mortgaged. Jt was conceded in 
the lower Court and it seems fairly clear 


n4l 15 Ind. CaB. 73?; 37 U. 231 at p. 236} 12 M. 
T Ifc «• W- N. TZU 23 M. 1. J. 230. 

(16, 41 Ind. Caa. 701: 41 M. 251, (1917) M. W. N. 
X.L is X. J. 219. 22 M. li. T. 116. 
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thftfc at (he (ime of the decree the 
Addittoi al Distriot Maneif’s Coart was not 
aBSTgned any local juriKdi'otion. Therefore, 
the Addilional District Moneif’e Court was 
an aoxiliaiy to the Prinotpal Dietriot 
Munsif's Court and as fuoh the decree may 
be taken to have been passed by the 
Principal District Mnneif himself. Under 
the decree mc ney was made payable in six 
months. By an application to the Principal 
District Mansif the decree was made 
absolute on the Ifth of September 19.4, 
The present application for execution was 
made on the 6th of July 1916. It was 
first contended that ae more than 12 years 
bad elapsed since the passing of the decree 
and t-icce the time fixed for payment, the 
present application is barred by limitation 
by virtoe of seolion 48 of the Code of Civil 
Procedore. But the decree was passed 
when Act XIV of 1882 was in force, and 
as was held by the Jadicial Committee in 
Ashfeq Husain v. Qauii Sahai (2) the 
decree' holder had 12 yrars from the date on 
which the decree was made absolute. 

The more serious contention was this. In 
Jane 1910 by a notification in the Fort St. 
George Gezette the respective jorisdiotions 
of the Principal District Monsif and the 
Additional District Muosif were fixed, aod 
the property mortgaged fell within the 
jarisdiction of the Additiocial Dietriot Moneif. 
Notwithstanding (his fact, ptior to and 
after (be notification and until Febraary 
1914, all applications for execution in the 
present suit were made to the Principal 
District Monsif. It was contended on 
behalf of the judgment debtor that these 
applications were not made to the proper 
Court and that consequently the present 
application is barred by limitation. We 
need only consider the propriety of the 
application of 12th of July 1918, for, if 
that was not properly made, the present 
application was undoubtedly out of time. 
The Subordinate Judge has held that the 
application to the-Dintriot Muusif was a step* 
in-aid of execution. He was greatly infiaenetd 
by the fact that the records of the case 
were in the custody of the Principal 
District Munsif, and that the decree holder 
bad vainly tried to induce that officer to 
transfer these records to the Additional 
District Munsif. In this Court reliance 
was mainly placed ou Suhhitih Naick^r y, 


Ramanathan Chettiar (7). That was also 
a case from Tinnevelly. After the attach* 
ment of the property by the Court which 
passed the decree, the Taluk in which the 
property was situated was assigned to the 
jurisdiction of another Court. The learned 
Judges held that the proper Court for 
entertaining applications for sale was the 
new Court and not the Court which 
passed the decree. The deoision very 
elaborately discusses the whole question of 
executory process where there is a change in 
venue after the paasing of the decree. 
There are strong observations suirgestiDg 
that on the assigument of jurisdiction the 
original Court ceases to have any right to 
execute the decree. In page 473* the learned 
Judges say: — 'the business of a Court 
which loses jurisdiction over a certain areSr 
so far as it relates to oases affecting the 
lands in the transferred area, will be tpio 
Jacto transferred to the new Court,” and 
they point out that suits and execution 
proceedings stand upon the same footing. 
They conclude by saying: — "Even if we 
are wrong in the above view, we are pre* 
pared to get over the difficulty sought to 
be raised on the question of jurisdiction 
by traneferring Execution Petition No. 38J 
of 1909 from the Srivilliputbur MuusifV 
Court for disposal to tbe file of tbe Ad* 
ditional District Munsif of Tinnevelly.” 
In another place eleo they expressed their 
opinion with some reserve, in tbe course 
of tbe judgment they refer to tbe decision in 
Panduronga Mudaliar v. Vytkilinga Beddi 
(b), in which it was held Hat tbe original 
Court did not cease to have jurisdiction to 
execute tbe decree on the transfef of 
property from its jurisdiolion, as such 
transfer did not take away tbe jurisdiction 
which it had to execute its own decree 
under tbe Civil Procedure Cede. Although 
the learntd Judges who decided Euhbioh 
Naicker v. Rcm:nathau Chetliar (7) do not 
say 60 expressly, it is clear from tbe 
trend of their judgment that they dissented 
from the view taken in Panduranga Muda* 
liar V. Vythilinga Reddi (8). 

Now the question for consideration apart 
from authority is whether in this state 
of eoifliot of decisions I should not, on* 
the principle of stare dedsis^ accept tbe 
vie w, taken in the later deoision olf 

•Pag© of 37 M.— 
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whether the more proper oonrse is to 
refer the matter to a Fall Bench. I am 

aware that in matters relating to prooe- 
dnrd there shoald be some endeavonr to 
maintain uniformity. Bat it may not 
unreasonably be argued that the obser- 
vations in Suhbiah hiaicher v. i2aTn'Ina^/^o» 
Oh«Uiar (7) are obitir, whereas Pandura»ga 
MitdulidT V. Vythilinga Reddi (e) aotaally , 
deoides the ease which is on all fours with 
the present one. If such an argument 
was addressed to the lower Court, it cannot 
be blamed for falling back upon the 
express decision in Panduranga Mudaliar 
V. Vythilinga Reddi (8l and fcr refusing 
to act on the observations in the later 
case. It is (rue that Subbiah Noicker v. 
Rimanatkan Oheitiar (7) has since ^ been 
followed without further discussion in 
Maharajah of Bobbili v. Narasiraju Peda 
Baliara (9), Kan Vuwanatham Chetly 
y, M'friigappJ Ohftly (16) and Parthasam 
radhi Appa Bao v. Maka Venkatadri Appa Rao 
(10) and in Doorvae Seehadrilyerv. Ananthayee 
( I2).ln those oases curiously enough theconfliet 
between Panduranga Mudaliar v. Vylhilinga 
Reddi (b) and Subbiah Suicker v. Romano- 
than Ohettiar (7) was not emphasised. Nor 
was there any disouseion as to the princi- 
ples to be applied to snob cases. There- 
fore, we have this state of facts; a reported 
decision directly in point which has not 
been expressly overruled and a later deci- 
sion which has been followed and which 
may' be said to contain observations by 
way of obiter dicta. I think in the in- 
tevosis of litigants and in order that 
proper guidance may be given to the 
Courts below, it is desirable that there 
should be a Reference to a Full Bench on 
the question. 

Now I shall give my reasons very 
shortly for doubting ibe correctness of 
Aatcler v. Bamanalftan Ohettiar (7). Mr. 
A. Crfshnaswami Aiysr frankly confessed 
that the reason of the rule for the pro- 
Donnsemeot in Subbiah Kaie*ter v. Ranma- 
Mon Ohettiar (7) is that only one Court 
can at the same time execute a decree, 
t thick that this proposition is not tioeX* 
oeptionable. For a long time it haabsOU 
the practice in thi.i Prasidensy to order 

(li8)«lBd.Oas.7Ai 81 H. L. 750; 29 U. L. T. 
S4| (19U) H. W. 


concurrent executions of the same decree. 
Rule 221 of the Original Side Kales of 
the High Court impliedly sanctions this 
oouree. In Saroda Presaud Mullick v. Luch- 
meeput Sing Doogur (17) the Judicial Com- 
mittee stated that there can be oonourrent 
execution of the same decree. Kriaito- 
hishore Dutt v. Rooplall Dass U8) follows 
this ruling as also Baij Nath Qoenka v. F. 
B. Holloioav (19). All these decisions 

were under the old Code of Civil Prooe* 
dure. It is not easy to trace in the sec- 
tioDS and the orders of Civil Procedure 
Code the provisions of law on which this 
theory is founded. Mr. Ameer Ali in bis 
edition of the Civil Procedure Code seems 
to incline to the view that the practice 
is not justifiable principle.^ However; 

there can be no doubt that it bae always 
been regarded as undisputed law in this 
Presidency that there can be concurrent 
execution. As against these decisions it 
was said that the view taken by the 
Judicial Committee Maharajah of Bobbili y. 
Narasaraju P(du Raliara (9) is ineonaistent 
with the theory. I 6o not thick so. In 
this latter case what the Privy Oonnoil said 
was that after the t**an9fer of the records 
at the instance of a parfcy from one Court 
to another it was not open to that party 
to apply to the orig'^al Court for exeoa* 
tion. In the second place, 1 am not satis* 
fied that the Coart which passes a decree 
ipto facto ceases to have jurisdiction by the’ 
deprivation of territorial jurisdiction. If a 
decree was passed by a Court and if pro- 
ceedings in execution had been started in 
that Court, until the records are trans- 
ferred to another Courl, that Court, in my 
opintsn, will have jurisdiction to entertain' 
applications. It is nndcahtedly the Court 
which piesed the decree, and under section' 
3? of the Civil Prooedu*"® Code a decree 
may hi exeonted either by the Court which' 
passed it, or by the Court to which it ia 
sent for execution. The fact that under 
Clause (6) of sectiou 37 the Court to which 
jurisdiction has been assigned is within 
the defioiti)n of the expression '‘Court 
which passed a decree,” does not make it 
clear that the original Court beooma* 

(17» 14 M. I. A. 620, 17 W. B, 289, 10 B. L. E 2I l? 
2 Suth. P. 0. J. 66jj 3 8ar. P. 0. J. 77, 20 B B ftqi* * 

(IS) 8 0. 687; 10 0. L, B. 009; 4 l^i. Deo. («.g.) 

(19) 1 0. h. J. 816. 
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JunctuB officio by the bare fast of oeasiDgr to 
have territorial jorisdiotioo. It was held 
with reference to seotion 231 of the Civil 
Proocdnre Code of 1882 in Sw-jminatha 
Apyar v. Vaidyanatha Sastri (20) that Dot- 
withstanding the transfer to another Court 
for exeootion, the first Coart is the only 
Conrt which can entertain applications for 
bringing in the legal representatives of the 
parties. That provision has been re-enact- 
ed in section 50, danse 1. The expansion 
of the definition of the term “Conrt which 
passed the decree” may enable the party 
to apply to the transferred Conrt for bring 
ing in the legal representatives. Supposing 
after a partial exeoation by the first Conrt 
it is fonnd that there is no property within 
the jariadiotion of that Conrt enffioient to 
satisfy the balance of the decree, then the 
records would be sent to the Conrt whera 
either the jndgment- debtor resides or where 
be has got other property. If in these 
oircnmstanoes the records are transferred, 
cannot the decree-holder regard the applica- 
tion which was made to the original Court 
as still pending and ask the transferred 
Conrt either to arrest cr attach and sell 
the other properties of the judgment' 
debtor? If 1 am right in this, it would 
show that an application made to ,a Court 
which cannot give the particular relief 

prayed for would be effectual iu another 
Conrt where that relief oau be obtained. 

1 am inclined to agree with the view 
taken in Calcutta that the Court which passed 
the decree does not cease to have jnris- 
diction to entertain applications until the 
records are sent away to the Court to 
which juriediotion has been assigned. 
Even if I am not right in tbie oonolnsion, 

I think it is desirable, as 1 stated already, 
that the matter should be set at rest by 
a proDOUcoament from a Full Banch having 
regard to the difference of view between 
Fanduranga Mudaliar v. Vythilinga Beddi 
(8) and Subbiah Naicksr v. Rdmanathixn 
Cficttiar (7), 1 wonld, therefore, refer for 
the opinion of the Full Banch the following 
question: — 

Whether the Court which passed the 
decree is not the proper Court for execution 
within the meaning of clause 4 of Article 
182 of the Limitation Act by virtue of the fact 

(20) 28 M. 466j 16 M. L. J. 116 (F. B.). 


that the property over which it bad jurisdic- 
tion at the time of the decree was taken 
away from it and assigned to another Coart 
at the time of the presentation of the appli- 
cation for exeoation.” 


This appeal against appellate order came on 
for bearing before the Full Bench on the 8th 
and 9tb April 1919 in pursuance of the above 
Order of Reference to a Full Bench. 

Mr. A. Krisknaswami Aiyar (with him Mr, 
T. M. Ramasteami Aiyar), for the Appellants. 

[Wallis, 0. J. — How do yon shew that by 
the transfer the jurisdiction of the original 
Court is taken awa;?] 

The test is whether the suit could have 
been instituted in that Court when exeoa- 
tion was applied for. The Code is clear on 
the point, sections 33, 3? and 38. 

[WiL'.is, C. J. — A decree may be executed 
,by the Court which passed it or by the 
Court to which it is sent for execution.] 

Section 150 deals with transfer of buei- 
ness. 

(AiLiNa, J., referred to Vinkotasawmi 
Naik V. Stt’anu Mudali (21).] 

[WiLLis, C. J. — What is the provision as 
to jariadiotion under the Civil Courts Act ?J 

See section 11 of Act 111 of 1873. It 
contemplates that local jurisdiction is assigned 
but in practice no such thing is conferred. 
Venkatachalhm v. Siihayamma (22). 

[Aylino, J. — In Kadir Mohideen Sahib v, 
Abubakkir Sahib (23) we held that the 
Additional Dlttriot Munsif of Tinnevelly 
who passed the decree could execute the 
decree so far as he could, e.g,, by sending 
it for exeoation, even though be had no 
local jarisdioiion in respect of the subject- 
matter of the suit.] 

The Principal District Muasif cannot 
entertain the application as he could not 
grant all the reliefs claimable in exeoation, 
as the territorial jariadiotion has been made 
over to the Additional Court. I assume 
that the Principal Conit passed the decree. 

Under Order XXI, rule 8, the Court 
executing a decree also should be of com- 
petent jnrisdiotioD. 

(21) 61 lod. Cas. 102; 86 M. L. J. 199; 42 M. 4Sl; 
10 L W. 370. 

(22) 36 Ind. Cas. 296; 31 M. L. J. 22. 

(23) 60 Ind. Cab. 618; 36 M. L. J. 122; (1918) M. W, 
N. 886; 9 L. W. 8; 25 M. L. T. 246. 
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[The other side pointed out Order XXI, 
rule 10.] 

[Walus, C. J. — Do yon eay that under the 
Oode execution eppHoations oan be made 
only to one Court at any one time ?] 

Yes. That is the logical result of the 
Privy Council decision in Maharaj-ih of 
Bobbin V. N-naBaraju Veda PaHara (9). The 
presentation of an application predicates 
the competency of the Court to grant the 
relief claimed. I submit that section 150, 
Civil Procedure Code goverts the question. • 
Reference was made to Prem Ohand Dey 
V. Mokhoda Debt (24), Subbiah Kaicker v. 
Bamanathan Chettiar (7), Suhb 2 yya v. 
Bachayya (25), Latchman Pundeh v. Maddan 
Hohun 8hye (13), Jakat v. Kamini Debt (26), 
Parthaeiradhi Appi Roo v. Maka Venkata’ 
dri Appa Rao (10), Vetkatachallnm 7. Sitha- 
yamma (22), Penugonda Rattan v. Korasika 
Thatha (11), Vttwanatham Ohetty v. 

Murugappa Ohelty (16) and Voorvae 
Seshidri lyei v. Ananthayee (12). Clause 
(6) of section 37 contemplates the class 
of cases where the Court which passed the 
decree bae no jurisdiction to execute the 
decree. This is the view in Snhbiak Naicker 
7 . fiatnonatAan Ohettiar {7) sod Penugonda 
Rattan v. Koraeika Thatha (It). 

Mr. K. B, Rangaiwami Aiyangar (with him 
Mr. 0. R. Snbramanta Aiyar), for the Re- 
Bpondents.— The jorisdioticn of the Court 
which passed ihe decree to execute it continues 
in spite of the transfer of jurisdiction. 

[Atliko, J. — When does it osase to have 
Booh juiisdiotion f 

That is not provided for in the Code. 

[WmLLis, 0. J. — Wbst do you say is the 
scope of section 150, Civil Procedure Code?] 

It refers to the transfer of business 
and not of territorial jurisdiction. Suppose 
a mortgago decree is passed after which 
part of the property is traneferied to 
another jurisdiotioD. The original Court 
ean eell the whole property. 

[SadasiVa Aitab, J. — The suit could have 
been instituted in it. So the teat is 
eatisBed] 

But there is no &a^.omatio transfer of 
power to execute. 

(24) 17 C.609 8 Jnd.Dec. (:(.■.) 1008. 

(26) 26 Ind. Cas. 6)0: 87 M. 477- 

(26) 28 0. 989j 6 0. W. N. 160. 


Section 37 is not confined to immoveable 

property. 

[SiDiSlVA Aitae, j.— W here the decree m 
question is against the person as well as 
the property, we have taken it as comprising 
two decrees for purposes of execution,] 

In oases where a decree has been trans- 
ferred for exemtion to another Court, an 
application to bring a legal representative 
on record will be only to the original 

Coorts. . 

See also sections 45, 46 (precepts); 

Order XXI, rules 3. 6. 8, lO, 16, 26. 25. 

Territorial jurisdiction is nob the sole orite* 
rion for determining the power of the 
Court to execute the decree. See section 
46 Kali Fado Mukerjee v. Dino Nath 
Mukeriee (27), Kartick Nath Pandey v. 
Tilukdkari hall (28). 

[Wallis, 0. J.— Whether the transferee 
Court acquires jnrisdiotion is not in question 

here.] ... 

Quite so. Territorial jurisdiction is not 

necessary for purposes of execution. In 
JJdit NarAn v. Mathura Prasad (29) 
the view was expressed that both the Courts 
have jurisdiotion. Latchman Pundeh v. 
Maddin Mohun Shye (13) is the case which 
clearly explains the words ' Court which 
passed the decree” (See at page 617). 
Jdhar V. Kamini Dtbi (26). Prem 
Chani Dey V. Mokhoda Dtbi (24) simply 
said that a Court should ncrt sell properties 
outside its jorisilotion. But the power to 
entertain application is not denied. 

[SiPABiVA Aiyae, j., referred to Girindro 
Chunder Boy v. Jaratea Eumari (30).J 
Bandoo Krishna v. Narsingrao (31). 
ISadasiva AiTAr, J.— Do jou mean to say 
that btoanee there is the word include’ in 
section 37, an Appellate Court oan order 
execution ? 1 

[Wallis. 0. J. — Do yon mean to say that 
a Ocurt which is deprived of jurisdiction 
after decree can execute it ?] 

It oan. S?e the wording of eeotion 39, 
clause (c). Territorial jurisdiotion is not 
essential. 

[Mr. Krishnasipami Aiyar,— ^Maharaja of 

.27) 25 C. 316; 13 Ind. Dec. (n. b.) 211. 

(28) 15 0. 667; 7 lod Deo (N. b.) 1028. 

(2M)H5 0.974; 12 C. W. N. 859. 

(30) 20 0 105; 10 lod. Deo. (N.b.) 71. 

(81) 26 Ind. Cas. 406; 88 B. 662i 16 Bom. L, B, 627. 
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Bobbin V. Narasara:u Peda Baliara (9) eays 
that territorial jnrisdiotion is oesentialj. 

Vfnkatamicmi Naik v. Sivanu Mudalt (21). 
Simultaneous execution is permitted by law. 
Sivai^olundn PalUi V. Ganapaiki lyyar (32) 
Maharaja 'j SobbiH v. Narasaroju Peda 
Boliar (1-i). 

[Bfgg Dunlop Go. v. Jogannath (33) 
was referred to by the other side, j 

11 American Cyclopedia, 

Mr. A. Kithnaswamy Aiyar, in reply. — The 
word ‘include’ in section 37 cannot be 
taken to have its ordinary wide meaning. 
The object is not that the Appellate 
Court which passes a decree can execute 
it. See clause (c) “or ceases to have juriedio* 
tion to execute it,” which shows that there 
is a cessation of jurisdiction to execute. 

In section 150, Civil Procedure Code, 
“hnsiness” is not something apart from 
*' territorial jurisdiction.” The two are 
interdependent, Alagappa v. Thiyagnraja (34). 

OPINION. 

Wallis, C. J. — The terras of the reference 
have, if I may say so, been very properly 
framed with reference to the terms of 
Article 182, clause 5, of the Limitation Act 
(4 is a misprint), which makes the date of 
applying in accordance with law to the pro* 
per Court for execution or to take some steps 
in aid of execution of the decree a fresh 
starting pointtor the purposes of the article 
which deals generally with applications for 
the execution of decrees. The question really 
is, whether a litigant who has been autbo* 
rtsed to bring bis suit in a particular Court 
and has obtained a decree in such Court 
in bis favour, which he is ftriotly bound 
to execute within the time limited in 
Article 182, is not entitled to apply as of 
oouree to that Court as the proper Court 
for the purpose of eaving limitation under 
the article, or whether, when be decides to 
apply for execution poesibly at the last 
moment, be is bound to atop and enquire 
whether the limits of the territorial jurisdic* 
tion of the Court which passed the decree have 
been altered and, if so, whether the immove* 

(32j 34 Jnd. Cas. 302; 3 L. W. 336. 

183J 11 Ind, Cbb. 417; 14 C. L. J. 223; 39 0. 104* 16 
C. W. N. 402. 

(34) 7 Ind. Cas, 864; (1910) M. W. N. 477; 8 M. 
L.Ti29g. 


able property whioh is the subject of the sui^ 
or the place where the cause of action arose was 
within the limits of the transferred area, 
on pain of losing his right to execute 
under the article if he omits to make 
these enquiries or comes to a wrong oooola* 
sion when be makes them. This last pro- 
position is so unreasonable and involves 
snob hardships to the decree-holder in a 
country such as India with a stringent law 
of limitation that we should hesitate to im* 
putesQoh an intention to the Legislature if we 
can possibly avoid it. 

Under the Cede of 1859 it was open to 
the decree-holder to apply to the Court whioh 
passed the decree to execute it itself or 
to transmit it to another Court for exeou* 
tion, and such an application would have 
been soffioient for the purpose of saving 
limitation under Article 167^ (now 1S2) of 
the Limitation Act of 1871. The question 
is, when and bow has the decree-holder 
been deprived of this right. In 1877 and 
again in 18S2, the Code was repealed, and 
re enacted with some re-drafting and re* 
arrangement whioh included the insertion 
of the present sections 37 and 33 In the Code 
of 1877. Now (here is a well known 
presumption that such re-drafting and 
re arrangements leave the sobstanoe of the 
law unaltered, and it follows that such a 
serious change as the abolition of the 
deoree'holder’s right to apply in all oases 
to the Court which passed the decree in 
the Brst instance cannot be raised by im* 
plication bat should plainly and clearly 
appear on the language of the sections. 
Now at the time when the Code of 19C8 
was enacted there was a long and unbroken 
series of express deoisious tbat this was 
not the effect of these sectione. Latchman 
Pundehv. Maddan Mohun &hye (13), Kartick 
Nath Pandey v. Tilukdhari Lull (28), Kali Pado 
Mukeriee v. Dina Nath Mukerjee (27), Jahar v. 
Ktimini Debi (26) and Panduranga Mudaliar 7. 
Vythilinga Beddi (8). So that the Legislature 
was well warranted in considering this point 
as settled. Two questions only bad arisen 
under these sections, one whether the Court 
whioh passed the decree had jurisdiction to 
execute fully a decree for the sale of immovs* 
able property by selling it where the area in 
whioh the immoveable property was situated 
had been removed to another jurisdiction. It 
■was held by the Full Banoh io Prwv 
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V. Mokhoda Dahi (2i) that it had n^l; 
bat it was assamed io that aa?8 and ex- 
pressly decided in Qirindro Ohu^dgr Roy v. 
Jarawa Eunhiri Pigo*, -J., baiog a party 

to both deoisioDS, that in saih a one it 
was a proper oourae to apply to the Coart 
whioh passed the decree to send the decree 
for execution to the other Court. Then 
there was a difference of opinion as to 
whether this was the only proper oonrae, 
or whether after such a transfer the Court 
whioh passed the decree could be treated 
as having ceased to have jurisdiction to 
execute the decree” within the meaning of 
section 649, now section 37, so as by 
virtue of that section to cause the Court 
to whioh the area bad been transferred 
to be regarded as a Court which passed 
the decree within the meaning of section 
223 (now 38). One view was taken in 
Latchman Pundeh v. Maddan Mokun Shys (13) 
and Jahar v. Kamini Debi (26) and another in 
^Kali Pedo Mukerjee v. Dino Nath Mtikerjee 
(27) and Panduranffa Hudaliar v. Vutkilinga 
Meddi {S), This was the state of the authO' 
rities when the Code of 1908 was enacted 
and we are told by Meesrs. Woodroffe 
and Ameer Ali that it was proposed to 
enact expressly that application might be 
made to either Court. The draft section 
to that effect whioh dealt with other com* 
plioated questions was not adopted, but it 


seems to me that the Legielatnre broogbt 
about the same result in another way. 
The jurisdiotion of the Court which passed 
thp decree was sufficiently recognised by 
the deoisioDs as I have pointed ou*', aod 

never been doubled up to that 
time, and there was, tbereforr, no need to 
to re affirm it. The case of direct applica- 
tion to the Court to .which the area had 
been .transferred was met by the enactment 
of the new seotion 150 whiob was in terms 
widp .enough to authorise that Court to 
•n^rtainip the first instance any application 
which might have been made to the Court 
wbich passed the decree 

This, 1 think, should have settled the 
question. Unfoilucately in 4lagappa 

with Krishnaawamy Aiyar, J., the Advo 
oato-Genersl cited certain American 
^tMCS to ne, paBangei from wbich are sited 
in ttm later oasp of Subbiah Naj^ v 
B99it,fwthan Ohgtiiar (7) and formed the 


miin ground for that decision, and though 
we came to no decision, we were sufficiently 
inflaeoced by them to leave the point 
open and proceed by way of transfer in 
the partiouiar case. In this I think we 
were wrong. The Privy Council has since 
deprecated the tendency of Indian Courts 
to resort unnecessarily to American instead 
of the English aothorities, that is how I 
understand their observations in Imambandi 
V. Mutsaddi (35) and in this case it would 
have been better to see how the question 
had been dealt with in England, espeoially 
as the case of the County Courts affords 
a complete analogy. Those Courts were 
established some years before the Code of 
1869, and have jurisdiction over immoveable 
property. Power to transfer particular areas 
from one Court to another was given and 
has been freely exercised, but it has never 
been suggested that the fact of euoh a 
transfer takes away the power of the 
Court which passed the decree to enter- 
tain application for execution. The 

power of sending the decree to another 
Court, if the Court itself was not in a 
position to execute it. has been found 
sufficient to meet the case. That, it seems 
tome was the scheme of the Code, as held 
in Panduranga Mudaliar v. Vytkilinga Reddi 
(8), until 1908 when seotion UO then 
conferred upon the Court of the transferred 
area power to entertain the application in 
the first instance; but this cannot beread ae 
taking away from the Court which passed 
the decree the power which it then had 
aooerdiog to the unbroken current of autbo- 
rities for many years, whioh the Lsgislature 
must be taken to have recognised. Again, 
as the American writers allow, in questions 
of the kind (be particular Statutes must 
always be looked to, and where, as io the 
present case, the Code provided two methods 
of executing decrees both originating in 
the Court which passed the decree and 
one of them admittedly applicable to the 
oase of the area having been transferred 
to the jarUdiotion of another Court before 
the application for exeoution, this sufficiently 


(86) 47 Ind. Cas. 613; 46 I. A. 73; 85 M. L. J. 422* 
16 A. L. J. 603; 24 M. L. T. 387; 26 0. L. J. 403t 23 
0. W. N. 60; 6 P. L. W. 276; 20 Bom. L. B. 1022; 45 0 
878; (1919) M. W. N. 91; 9 L. W. 618 (P. 0.). 
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iodioatei the prooeiore which the L9s:iRlatar3 
desired to be followed, and removed all 
oooasioD for raising inferences which might 
possibly have had to be raised if the 
Legiilatora had provided no method at all 
of exeeating decrees where the areas had 
bsen transferred. It only remains to refer 
to the argaments which have bsen addressed 
to us on the language of sections 37 and 
38 (formerly 649 and 223) to show that 
all deiisions on this point down to 1903 
were wrong. The words to bs ioterpretel 
are a decree may be executed by the 
Court which passed it” in section 38 (22 0, 
a section Brat inserted in 1877 and msral/ 
declaratory of the existing law. These words 
again have to be iaberprsted in the light 
of section 37, an interpretation ohass re- 
prodoced from section 619 of the ^ Code. 
Section 37 provUes that the words Coart 
which passed a decree shall be deemed to 
include (a), where the decree to bs exsm'el 
has been passed in the exsreise of appellate 
jurisdiction, the Court of Bret instance,” 
and an argument has been based on this 
oUnse. Now it may well be that under 
seotioQS 37 and 38 the Appellate Court bas 
no jurisdiction to exjoute its own decres, 
bnb that is not because such jurisdiction is 
excluded by the use of the word “ipolade” 
as has been argued, but becanee it had 
no such jurisdiction under section 362 of 
the Code of 1859, and it may well be ques- 
tioned, having regard to the presumption 
already referred to, whether, when thatasetion 
was eliminated in re<drafting and the matter 
was dealt with in sections 649 and 223 
(now 37 and 38 \ there was any ioteotion 

to confer on the Appellate Court jurisdiction 
which it bad not till then possessed. We 
have, however, to deal with clause (6), aud 
where the decree-holder had a valuable 
right under the Code of 1859 to apply to 
the Court which passed the decree at least 
for execution by way of transmission, and 
where the present Code provides expressly 
that a decree may be executed by the 
Court which passed it, the contention that 
this important right must be held to have 
been taken away because of the provision 
in section 37 that these words shall be 
deemed to *'iDclud6” another Court appears 
to me to be altogether untenable. It may 
be that in. eome rare and exceptional in- 
•tancee the category of things ''included” 


in a deBoitnn may be held to be ex- 
haustive, but ordinarily, as observed in 
Stroud’s Dictionary, it is "a phrase of ex- 
tensivs and not of restrictive jurisdio- 
tioD,” and it cannot in my opinion be 
used hare to deprive the decree- 

holder of the important right, which he 
had till then, of applying in all oases in 
the Bret insianoe to the Court which passed 
the decree, especially having regard to the 
fact that the section itself was inserted 
when the Court was in process of re-draftiog 
and re-arrangement, when, as I have already 
said, there is a presumption against alter- 
ations by implication only. In N-dcker. 

V Ohe^lt^T (7) the queition 

does not seam to have boen suffisiently 
argued from the point of view of the 
decree holder's right®, and attention was, 
not oallel to the history of the seation. 
Farther the decision is opposed to a long 
line of authorities which I think the Legis- 
lature accepted in 1903, and is also, 
mainly based on citations from American 
treatises which, I now think, do not afford 
a satisfactory basis for the deoisiou of a 
qioetion of this kind, or afford any suffioieut 
reason for answering the question in the 
negative. Both on principle and on the 
balance of authority and oouvenience my 
answer is that the Court which passed 
the decree is a proper Court for the purpoee 
mentioned in the queetion referred to ns. 

ArwNG, J.— I agree. After careful re-con- 
sideration in the light of the argaments 
now adduced before os, I am inclined to 
think that in onr judgment in Subhiah 
NatcVer v. Bananathan Ohettiar (7) we went 
too far in saying that the Court which 
passed the decree for sale of a property 
oonld not even entertain an application for 
sale of snob properties, once thay had been 
transferred out of its territorial jurisdiction. 
This decision was not necessary for the 
disposal of the case before ns, where the 
question was whether such an application . 
could bs properly made to the Court to 
whose jariediotion the property had been 
transferred. I think it oould, if only by 
raasoD of section 150, Cole of Civil Pro- 
cedure: for this 'section certainly seems to 
me to cover the case of the transfer of 
all the litigations arising out of a tract 
of oonntry from one Court to another. 
I would prefer .to base this proposition oil’ 
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Beotion 150, rather than on an interpretation 
of seotioD 37 regArdino' which 1 mast 
oonfess to oonsiderable diffioalty. Bat I 
am of opinion that the later seotion, 
whatever it means by oeasing to have 
jarisdiotion to exeoate, does not operate 
to exolade the Court which actually passed 
the decree, and to sabsiitnte for it another 
Oonrt: and that it is still open for the 
deoree>bolder to apply to the former for 
exeoation by way of transmission of the 
decree to the Court which has territorial 
jarisdiction, 

SaPiBlVA AiTiE, J. — The qaestion referred 
to the Full Bench is “whether the Court 
which paeeed the decree is not the proper 
Court for exeoation within the meaning of 
the clause 4 of Article 18^ of the Limi- 
tation Act by virtue of the fact that the 
property over which it had jarisdiction at 
the time of the decree was taken away 
from . it and assigned to another Court at 
the time of the presentation of the applioa* 
tiou for execution.” 

The answer to this question depends 
upon one’s view cn the following points:^ 

(0 Does a Court which passes a decree 
for sale of land within its jarisdiction at 
the time of the passing of the decree 
continue according to general principles of 
jurisprudence to have jarisdiction to exeoate 
(u) such a decree by sale, or (6) even to 
entertain an application for exeoation of 
such decree by sale, after it ceases to have 
territorial jurisdiction over that property: , 
(2) even if it has not got the power according 
to general principles of jarispradenoe, has 
it got such power owing to the provisions 
of seotion 37 of the Civil Prooednre Code 
(old section 64?, paragraph 2), read with 
•actions 38 and 39 (old section 223)P 

On the drst point 1 have very little to 
to what has been said in the judgment 

~ and myself in Suhbiah 

XvotoMrT. Bantuiothan Okettiar (7). That 
was a considered judgment of ours in which 
we attempted to show that the Calcutta 
High Court from 1890 [see Prem Ohani 
Dty 7. M0khoda D$hi (24), Fall Bench of 
five Judgeeinolnding Justices Prinsep and 
O'Kinealjr who were Judges learned in 
proeedore law] haa uniformly held that a 
Court, though it passed a deeree for sale, 
••MM to have jurisdietioD to execute that 
^••••* aale when the property haa 


pas^ei oak of its territorial jurisdiokion. 
The learned Judges refer to section H of 
the Civil Procedure Code, as indicating that 
the Code intended the Courts in this country 
to have no power to determine any right 
or interest in any immoveable property 
lying wholly outside its jarisdiotion. The 
execution of a decree being only a conti- 
nuation of the suit, there appears to be no 
legitimate reason “why a Court in the later 
stage of a suit should have greater powers 
than it possessed at its institution.” The 
earlier case in Latch-mnn Fundeh v. Maddan 
Mohun Skye (13), though quoted by Dr. Rash 
Bebari Gbose in his arguments, must be 
deemed to have been overruled by this Full. 
Bench deoieion in Prem Chind Dey v 
Mokhodi Debi (24). 

01 course in a matter of procedure when 
there is a nuiform practice of this Court, 
that must no doubt override even the 
Full Bench decision of the Calcutta High 
Court, unless there is a decision of the 
Privy Council which settles the quee- 
tioo for all Courts. I cannot say that 
there are any such pronounsements of the 
Privy Couooil. The case in Kamini Sundari 
Ohaodhrani v. Kali Proesunno Ohote (36) 
relied on in Prem Ohand Bey v. Mokhodi Debt 
(24) merely dealt with the power of the 
High Coart as an Appellate Court making 
a remand order to. give jurisdiction to a 
Court having no territorial juriediotion over 
the aait land to deal with a qaestion 

relating to that land. In Maharajah 

of BobbtU V. ifarasaraju Peda Baliara 
(9) it was held that after the District 
Ooart which had passed a decree sent 

that decree to a Dietrict Mansif’s 

Conrt for exeoation by the latter Goart 
with a copy of the decree, no exeoation 
application could. be presented to the District 
Court for the sale of the property attached ' 
by the District Muneif in execution, unless 
the eopy of the decree with a certificate of 
non-satiefaotion was returoed bask to the ' 
District Court, I do not tbiok that any 
elear guidance can be obtained on the 
present point from these two Privy Council 
deoisioDS. 

On principles recognised in the Civil 
eedura Code, seotion 16, it seems to me elear 
that nn Court has any jarisdiotion either to 

(87) 12 0. 225 (P. 0.); 121. A. 2l5j 4Sar.P. O.J, 
05^ 9 tnd. Jur. 4)7{ 6 lod. Dec. (h. s.) 158. 
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eotertaiD an exeoufcion application for the 
attachment of propert? outside its jnrisdio. 
tion, or for the sale of immiveibls property 
ontaide its juriadiotion or to sell it iu 
ereoutior.even though it had jarisdiotion at 
the time of the passing of the decree to 
pass anoh a decree, The fact that at a 
particular time it was competent to pass a 
decree for sale cannot mean that its 
jurisdiction to proceed farther could ^ be 
retained for ever. An extreme oasa might 
be taken as an illuatration. Supposing the 
District Mnnsif of Cuddalore passes a 
mortgage decree in 1918 for sale of a 
property within his jurisdiction but situated 
near the French limits and suppose m this 
year, that property is ceded to the French 
by treaty with the British, can it be said 
that in 1920, that decree could ba executed 
by the Cuddalore Munsif or an application 
for execution of the said property could be 
entertained by him ? On pr.nmple I do 
not see why the lose of territorial jurisdiction 
in any other manner not to a foreign power 
but to a Native State or to some other 
Court within British India should make any 

difference. .j j xi 

This question was further considered with 

reference to the new section 150, Civil Pro- 

SXreOode. in I. D R 37 Mad. ^16 2 at 
page 473 [Sabbiah Naicker v. Romanu^an 
(7)1 and also on general principles 
(pages 471 and 472 of I. L. R. 37 Mad ) 
[Subbiah Natckir y. Ramanatkan Ohetttar{7)}. 
It is also clear from Oldheld, J.'s opinion 
in this Order of Reference to the Pall 
Bench that from 1910 [see Alagdppj v. 
Thiyagaraja (31)] Up to date [see also 
Voorvas Seshadri Iyer v. AnnnthGy>>e (12) and 
Venkatatawmi Naik v. Sivanu Mudali (21)] 
the course of deoieiona has been pretty uniform 
in this Court on this point. In Begg Dunlop 
^ Oo. V. Jagannath (33) Mookerjee, J., 
with whom Garnduff, J., agreed, held that it 
was not competent to a Court in execution 
even of a decree for money to attach a debt 
payable to the judgment-debtor by a non- 
resident debtor. The matter is elaborately 
disouBsed on principle at pages 233 to 
236* citing English and American authorities 
also; the conclusioD being that where the 
sitOB of a bond debt is outside the 
jurisdiction, the Oonrt has no power to deal 
with it. A f<yrUort it seems to me that 
•Pages of 14. 0. L. J.— 


where the situs of an immoveable property 
is outside the jurisdictinr, the Court has 
no power to deal with it unless the Statute 
Law gives it such power. Because there was 
some ootflict whether the Statute Law 
enacted in sections 223 and 619 of the 
old Civil Procedure Code really intended 
to give such juriadiotion that the Lsgislature 
seems to have indicated in the new 
section 150 that the Calcutta view in 
Prem Chand Dey v. Mokhoda Debi (24) 
should be followed, and not the view 
eDDDoiated in Panduranga Mudaliar v. 
Vyihilinga Beddi (8). As to the argument 
based on the language of section 37 (old 
section 649', when an expression is said 
in a Statute to include something, it no 
doubt m.-ans ordinarily that it should mean 
that thing in addition' to the thing which 
the expression naturally means. Bat it is 
clear from the context of section 37, 
namely, clauses (u) and (6', that the word 
‘’include” in eeotion 37 signifies “mean and 
include and comprise,” and that is a 
permissible meaning where the context 

‘ requires it. See Stroud’s Judicial Dictionary, 

pages 945 and 9:6. If the natural meaning 
ie not to ba excluded under any oirouui' 
stances and in any cise sc as to eubatitute 
for it the new meaning in that casft 
section 37 ought to be interpreted as 
follows. The expression “the Court which 
passed a decree’’ shall in relation to the 
execution of decrees be deemed to mean, 
(«) where the decree to be executed has 
been passed in the exercise of appellate 
jurisdiction, (1) the Court of first instance^ a^d 
(2) qUo the Appellate Court tchich patsed 
or the second Appellate Court which passed 
the decree, (6) where the Court of fiiB^ 
instance has oeaeed to exist or to have 
jurisdiction to execute i^, (l) the Cpprt 
which, if the suit wherein the decree wee 
passed was instituted at the time of 

making the application for the exep^w 
of the decree, would have jorisdiotiqn 
try euoh suits, and (2) also the ,Cau?i of 
first itislanee which hoe ceased to exist orifi 
jurisdiction to execute U. These natn^ 
meanings which 1 have italicise^ (9' 
( 4 ) and (6) (2\ which would have 
taken in addition to the new meampgp 
if the ordipary meaning of inolade’ 
to be given to the word, are inadmil^^ 
from the context. Therefore, the WW » 
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meaDiog of tho eeotion is that tbe expros* 
sioD "the Ooart which passed tbe deorde" 
shall mean, of coarse, the Goort which 
passed the decree ordinarily bat shall 
exclude that Coart and **inolade and 
mean'*, (a) where the decree to be executed, 
(5) where tbe Court of hrst instaoce has 
ceased to exist, dc). 

Id the resnlt, both on principle and on 
the interpretation of sections 87, 38, 89 and 
150 of the Civil Prooedare Code and on 
the principle of shre decisis, I am inclined 
to answer the qaestion against the jarisdic* 
tioD of the Court which passed the decree 
but which has lost jarisdiotion over the 
ibimoveable property sought to be parsued 
ib execution. 

After I bad written tbe above, 1 bad the 
advantage of perusing tbe opinions of my 
Lord aud Sir William Ayliny, J., in this 
case. I was at 6rst inclined to think that 
the hardship pointed out by my Lord, as 
caused to a litigant who hae obtained a 
dsoree and who may not know when be 
applies for execution to the Court which 
passed the decree in bis favour that its 
territorial limits bad been altered, is a 
matter for tbe Legislature to consider. I 
would venture to suggest that Article 182 of 
tbe Limitation Act, clause 5, should ^be 
amended by adding after the words to 
the proper Court” tbe words 'or to a 
Court which tbe decree-holder in good 
faith believed to have juriediotion to 
entertain the application.” This euggestion 

would make to tbe Legislature, notwitb* 
BtanSdog that 1 have come to the coo- 
olusioD that 1 should not differ from my 
learned colleagues on the narrow question 
referred to ns. I have been much pressed 
by the fact referred to in tbe judgment 
of my Lord that notwithstanding Preni 
Ohani JDeif v. MoJihoda Debi (.24), it was 
held io Qirindro Ohuttder Roy v. Jarawa 
Cumar* (SO) .that an application might be 
Inade to a Court which passed tbe decree 
to send tbe decree for execution to the 
Court which bad jurudiotion to sell tbe 
property in execution. On principle I am 
unable to see any distinction between 
jurudiotion to entertain an application for 
lale of property outside the jarisdiotion 
iad jurisdiction to exeoate tbe decree by 
lale of such property. ( am still iooltned 
tottlfiok ttiat: eeotion 150 was enacted ap 

15 


as to take away both rights from the 
Court which ceased to have territorial 
jarisdiotion. 

No doubt, I quoted the American Cycio* 
pedia in support of my view in Subbtak 
Naicker v. Ramanathan Chettiar (7). lam 
myself not very familiar with American 
or English deoisioDS and I felt glad when 
their Lordships of the Privy Council made 
tbe following pronoanoement in Imumbandi 
V. Mutsaddi (35); "Their Lordships cannot 
help deprecating tbe practice which seems 
to be growing in some of tbe Indian 
Courts referring largely to foreign decisions. 
However useful in tbe soieotiBo study of 
comparative jurisprudence, reference to 
judgments of Joreign Courts to which Indian 
practitioner cannot be expected to have 
access based on considerations and conditions 
totally differing from those applicable to or 
prevailing in India is only likely to confuse 
the administration of justice.” 

Tbe case in which their Lordships 
made this pronouncement was an appeal 
against the decision of the Calcutta High Court 
decided in 1911 in Imanfbandi v. Matasuddi 
(87) by a Bench and reported in 15 Calcutta 
Law Journal 621. In that judgment at pages 
627 and 6 j 0,* several Eoglisb and American 
cases have been quoted Not a single 
foreign decision, however, is referred to 
in tbe judgment of their Lordships of tbe 
Privy Council nn appeal. I take it that, 
as in tbe eye of the law, both English 
and American Courts except, of course, the 
Privy Council are 'Foreign Courts,” their 
Lordships deprecated quotations from 
decisions of such Courts. That their 
Lordships of the Privy Counoil deprecated 
anneoessary references to Eoglish decisions 
in tbpir strict ^eense seeme to me to be 
supported by what Lord Mionaghten said 
in delivering tbe judgment of their Lordships 
in Bhola Nath Nundi v. .Midnapore Zemin* 
dary Oo. (3d) as follows: "Unfortunately, 
however, both in tbe Munsif's Court, and 
in tbe Conrt of tbe Subordinate Judge, 
the qaestion was overlaid, and in some 
measore obscured, by copious references to 
English authorities, and by the application 
of principles or doctrines more or lesg 

(37) ^13 Ind. Caa. 678; *6 0. L. J. 621. 

(38) 31 0. 60 at p. 6lW (P. 0. 31 L A. 76j 8 0. W. 
K. 425; 14 M. L. J. td2, 8 Sar. P. 0. J. bil. 

*FBge'of 15 0. L. Ji — Ed, 
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re6ned, facr.ded on legal oonoeptions not 
altogether in harmony with eastern notions. 
The result is that, althoagh the deorees 
appear to be jnstided by the main faote, 
which both the lower Courts held to be 
established, it is impossible to say that 
the judgments deltyered are entirely satis- 
factory.” It may be that where questions 
of International Law or Commercial Law 
or Constitutional Law are involved, it 
becomes indispensable (owing to paucity of 
Indian decisions) to refer to such oases, and 
even then it would be no doubt advisable 
to oonOne ourselves to English decisions. 
Also where the Statute Law of India “is 
silent” and rules of justice, equity and good 
conscience have to be applied by Indian 
Courts and such rules have been clearly 
set out in famous decisions of foreign Courts 
(such as those collected in Smith’s Leading 
Cases), references to such authorities cannot 
conveniently be avoided. [See the very recent 
Privy Council decision in Maharaja of Jeyporo 

V. Rukmini Pattamahadeci (*9) on the question 
of forfeiture of tenancy by denial of title, a 
thing which is 'not ancient Indian Law” and 
rules relating to which were adopted by Indian 
Courts from roles laid down in English oases.j 

Why then did I quote the American 
Cyclopedia in ^ubbiah Naicker v. Ramanathan 
Chettiar (7)? My explanation ie that when 
I was drst appointed to the Bench of thie 
Court (about the beginning of 19X2), I 
found that reference to and quotations 
from American and English treatises and 
decisions were not only permissible bat were 
generally treated by respectable lawyers of 
greater learning than I could ever hope to 
have as indications of a laudable desire to 
possess an up-to date knowledge of legal 
principles and precedents. I, therefore, ven- 
tured to do so in that case with great diffidence 
and 1 am glad that I am able to give up 
that practice now. But wholly apart from 
American treatisee and decisions, there eeems 
to be much on principle in favour of the 
view taken in Subbiah Naicker v. Aama- 
nathan Chettiar (7). 

As my Lord is inclined to the view 
that notwithstanding the enactment of the 
new section 150 the probabilities are that the 

Legislature did not thereby intend to overrule 

(89) 50lnd. Cas.631 (1919) M. W.N. 271} 36 M. L. 
J. 543j 17 A. L. J. 662} 29 0. L. J. 628} 21 Bom, L. R. 
656; 23 C. W. N. 889} 26 M. L. T.U6} 42 M. 689} 10 L. 

W. 881 (P. 0.).’ 


the then prevalent view of the Calcutta High 
Court, that the Court wbiob passed the decree 
could entertain as “ the proper Court ” or 
as a proper Court’ within the meaning of 
Article 182, clause (5), an application for 
execution, though it might be bound to 
transfer the decree for execution to the 
new Court which has obtained territorial 
Jarisdiction over the land to be proceeded 
against in execution, and ae Sir William 
Ayling, J., who was a party with me to 
Subbiah Naicker v. Ramanathan Oh^liar (7) 
is also of that opinion, I do not feel strong 
enough to differ from them on that point. I 
would, however, suggest that rules should 
be made, under the rale*making power of 
the High Court, clearly indicating (a) 
that though under Order AXT, rule 11, read 
with sections 37 and 33, an application 
for execution might be made to the Court 
which passed the decree, notwithatanding 
that it had ceased to have jurisdiction to 
execute it owing to the transfer of territorial 
jurisdiction, the Court which passed the 
decree might and should treat it as also an 
application for transfer of the decree for 
execution to the new Court and pass orders 
accordingly, and that it should not order 
the sale of the property wbiob has passed 
out of its teiritorial jurisdiction if it could 
not then entertain a suit brought for the 
same reliefs : (6) that where applications 
are made to both Courts, an order analogous 
to the order passed under section 10 in 
respect of suits between the same parties 
in two different Courts having oonourrent 
jurisdiction should be passed : (c) that Order 
2XF,rDle 16, whiob refers to the Court which 
passed the decree, should be modiBed by 
adding an explanation that unless the Court 
which passed the decree has ceased to exist 
it is that Court to which an application 
should be made under Order ZXI, rule 16, 
though it ceased to have jurisdiction to 
execute it by reason of a suit for the 
same relief having since passed out of its 
jurisdiction. The Court which passed the 
decree should, in snob a case, pass orders 
not for exeention in favour of the assignee* 
decree holder or the heir of the decree* 
holder, but recognising the aBsignee^deoree- 
holder’s or the heir’s rights to execute and it 
should then transfer the exeention to the new 
Court, If both Counts are given concarrent 
jarisdiction, the resnlt would be that one 
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alleged asaigo^e deorea holder mighli mike 
his applijitba to the Cjort wbiob pissed 
the deerae ani anether alleged assignee 
deoree holder or the original deorea-holder 
himselt might make his applisation to the 
new Coart (whioh is iooladed in the definition 
of the Coart whioh passed the deeree^ 
and there might be oonflioting deoisions as 
to who is the real assignee deoree-holder 
or who is really entitled to ezeoate the 
disorae. It is beoaase Order XXT, rale 16, 
raises saoh diffioaltiee and beoaose very 
oomplioated questions might arise under 
some of the other orders and seotions 
(eaoh as 86ation47) if oonoarrent iarisdiotion 
is recognised and if the ezpression " the 
Ooart whioh passed the deoree ” may mean 
two Coorts at the same time, that X have 
felt so maoh diffioalty in agreeing with 
bay learned oolleagoes in the answer to the 
qaestioD referred to as and it was the 
oonsideration that in a matter of prooedare, 
a ncanimoas decision of a qaestion referred 
to the Fall Benoh is desirable that has 
finally settled the matter in my mind. 

M C P. 

Reference answered. 


CALCUTTA HIGH COURT. 

Appial from Order No. 33 or 1918, 

May 19. 1919. 

Present: Mr. Jnstioe N. R Chatterjea and 
Mr. Justice Daval. 

fioja NABENDRA LAL KHAN— Dcc&es. 

HOLDIS— A PPBLLAMT 
rereus 

BOMKESH MITTEB ahd oTasas — J doo« 

MBIITOBBTORI— RbSPOHOEMTS. 

Decree axoarding eompennation, construction of — 
Decree Went oe (o interest— Interest, whether can te 
allowed — Compensation, amount of, when to be aster- 
tained— Execution of decree— Duty of executing Court. 

A deoree awarding oompeneation contained the 
following proTUione:— “The defendants are directed 
to pay compenaat’ion at the rate of Be. 1,265 per 

annam and that the anm of Be. 1,606 and odd be 

paid by the defendants to the plaintiff on account 
of the costs of the suit with interest thereon at the 
rate of 6 per cent per annam from this date to the 
dace of realization.” In ezooatlnn the decree<hoIder 
olaimed interest on the amount awarded as com. 
peiUation: 

Held, that npon a proper construotion of the 
decree, interest wae awarded upon the amount of 


the costs only and not on tho amount of the com. 
peosation. [p, 228, col. 2.] 

Where the amount of compensation ia fixed 
by a decree at a certain sum per year, that sum, 
nnlike mesne profits, is not liable to bo ascer- 
tained thereafter, except iu so far as the length of 
the period in respect of which it is payable is 
concerned, [p 229, col. 1.] 

A Court executing a decree must execute it as it 
finds it, and cannot allow interest if tho decree is 
silent as to interest, [p, 229, cols 14 2.] 

Appeal against tho order of the Subordi- 
nate Judge, First Court, Midoapore, dated 
the 28th of November 1917. 

PACTS appear from the .ludgment, 

Bibu Sib Proson’ia Bhattacharjee (with him 
Babus Sib Ohandra Falit, Jyotish Ohandra 
hazra and Khiroie Narain Bhuina, for the Ap- 
pellant — The deoree-holder is entitled to get 

inierestoo the amonntof oompensation award- 
ed by the deoree. That would appear to be 
80 upon a proper oonstroofcion of the deoree. 
The words “with interests thereon” refer 
not only to the costs of the suit bat also 
to the oompensatioD. If the jadgment* 
debtor dees not ohoose to pay the oompensa- 
tioD he most pay interest thereon at the 
rate of 6 per oent. per annam till realiza- 
tion, Farther the oompeosation awarded 
in this case is nothing bat mesne profits. 
Though the word oompensation has been 
used in the judgment, it is the mesne 
profits whioh the defendants have been 
made liable to pay to the deoree-holder. 
Section 2, olause (12), of the Civil Procedure 
Code expressly provides that mesne profits 
inoludes interest on saoh profits. So even 
if no interest might have been expressly 
awarded, the deoree-holder oan olaim saoh 
interest. See Oirieh Ohunder Lahiri v. 
Skoehi Shikhareewar Boy (1). 

Baba Bepin Behari Qkose (with him Babus 
Manindra Nath Bose and Samarendra Bumar 
Dutt), for the Respondents. — The deoree does 
not give any interest on the amount of the 
oompensation awarded by the Court. The 
words * with interest thereon” oan have 
reference to oosts only and not to the 
amount of oompensation. Seotion 2 olause 
(12), Civil Prooedare Code, does not help the 
appellant beoause the expression ' mesne 
profits” does not mean the same thing 
as the word 'oompensation”. The 
amount of oompensation is fixed by the 
deoree, but the amount of mesne profita 

(!) 27 I. A, UO; 10 M. L. J. 358? 27 0. 951; 4 0. 
W. N. 631? 2 Bom. L. B. 709? 7 Bar. P. 0. J. 687 (P. 0.) 
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is 6xed after the daaree. Msane profit?, no 
donbl, inoladea interest on auoh profits, 
bat compensation cannot necessarily 
imply interest on the amount of oompen* 
aation. Interest on compensation cannot 
be claimed unless the Court which passed 
the decree expressly allows it. The case 
in Qirish Ohunder Lahiri v. Skosht Shikhares- 
war (1) does not apply to this case. 

I rely on the observation of the learned 
Judges in Harmanoje Narain Singh v. 
Ramprosad Singh (2). The amount of 
compensation is fixed for ever by the decree, 

and it cannot be varied, 

Baba Sib Irosunna Bhatlacharjee briefly 

replied. . 

JUDGMENT.— This appeal arises out of 

proceedings in execution of a decree, and 
»the question involved in the appeal is 
whether the decree-holder, who is the 
appellant before up, is entitled to interest 
on the amount of compensation for which 
he obtained a decree against the respondent. 

The decree in the original suit was dated 
the 30fch November 1911 and the portion 
of it which deals with the question of 
compensation runs as follows: ‘ The defend* 
ants are further directed to pay to the 
: plaintiff compensation at the rate of R). ),2d5 
’ per annum from 17th August I9j7 up to 
the date of institution of the suit and 
after that till delivery of possession to the 
plaintiff and that the sum of Rs. 1,606 9-6 
be paid by defendants to plaintiff 
on account of the costs of this suit with 
interest thereon at the rate of 6 per cent, 
per annum from this date to date of 
.realisation.” When the decree-holder 
applied for execution of the decree for the 
' amount of compensation and costs, the 
' judgment-debtors objected on the ground 
; that they were entitled to certain deductions 
< on account of Municipal taxes paid by them 
in respect of the property and that they 
. were net liable to pay any compensation 
subsequent to the date on which they 
gave up possession. These objections were 
upheld by the High Court on appeal. 

This had the effect of reducing the amount 
due to the decree-holder and when the 
decree-holder again applied for execution, 
' he claimed interest on the amount of 
compensation. The judgment debtors objected 

^ (2) 6 0. L, J. 462 at pp. 470, 47i. 


that under the decree the decree-holder 
was not entitled to any interest. The 
Court below allowed the objeotiou, and the 
decree holder has appealed to this Court. 

It is contended before us that upon a 
proper construction of the decree, the 
decree-holder ie entitled to interest on the 
amount of compensation. This argument 
is based upon the ground that the words 
**with interest thereon” in the portion of 
the decree which we have set out above, 
have reference not only to the costs of the 
hnit but also to the compensation at the 
rate of Rs. 1,265 per annum. 

We think, however, that that is not 
the proper interpretation to be put upon 
the decree. The first portion of the passage 
we have quoted above from the decree 
deals with the amount of compensation 
which is to be at the rate of Rs. 1,265 
per annum, and then the decree provides 
for the payment by the defendant to the 
plaintiff of the sum of Rs. l,606«9-6 on 
account of the costs of the suit and the 
words **with interest thereon at the rate of 
6 per cent, per annum”, which follow, have 
reference to the costs of the suit which 
immediately precede the words. We are 
of opinion that the decree did not award 
any interest on the amount of compensation. 

It has, however, been contended before 
us that it is unnecessary to make any 
order awarding interest on mesne profits, 
as the expression mesne profits under 
section 2, clause (12), of the Civil Procedure 
Code inoludee interest on snob profits, and 
reliance has been placed on the deoisron 
of the Judicial Committee in Qirish Ohunder 
Lahiri v. Shoski Shikharestcar Roy (l). 

That case, however, is clearly distinguish- 
able from the faots of the present case. 
'There, the decree directed that the plaintiff 
would get mesne profits for' the period of 
disposseseion and that the mesne .profits 
should be ascertained on inquiry at the 
time of the eieoutiou of the decfee. The 
Commissioner appointed to ascertain the 
amount of mesne profits disallowed interest;; 
The Snbordinate Judge awarded intereston 
the mesne profits but on appeal the High 
Court reversed the deoision of the. Coui^ 
.of first instanoe so far as the interestph 
the profits was oonoerned. The :Jadioiel 
Committeeobserved as follows: “Theleariied 
Judges say that the Coort has still jurtadietiofl 
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to give or refuse interest as it oboosee. 
Tbeir Lordships agree* beoause mesne 
proBts are in the nature of damages whioh 
the Court -may mould aooording to the 

jusbiee of the ease Its 

obvious effect (of the alteration made 
in section 211 of Act XIV 1882 corre- 
sponding to section 2, clause (12), of the 
present Code) is to provide that a simple 
decree for mesne profits shall carry interest 

on them If tl»e Court does 

not intend to give interest, it should say so. 

As already stated, in that case mesne 
profits were left to be ascertained in execution 
and the decree for .“mesne profits” carried 
interest on such profits having regard 
to the definition of the expression in the 
Code. 

In the present ease the amount of 
oompensation (the Court has not used the 
expression “mesne profits” either in the 
original decree or in any subsequent pro- 
ceedings) whioh the decree-holder was to 
get under the decree was fixed by the 
Court at Rs 1,265 per annam. The amount 
of compensation, therefore, was not liable 
to be ascertained thereafter, except in 
BO far as the period was concerned. We 
think, therefore, that the definition of the 
expression “mesne profits” in the Code or 
the decision of the Judicial Oommittes in Qiriih 
Ohunder LahiH v. Shosht Shikhareswar Boy 
(1) does not help the appellant. 

In Harmatfoje Narain Singh v. Bam- 
prc$ad Singh (2), after referring to the 
decision of the Judicial Committee, the 
learned Judges (Mookerjee and Holm* 
wood, JJ.) say: “But these oases do not 
lay down that if the Court which asaertains 
the mesne profits has omitted to allow 
interest, it is open to the Court whioh 
executes the decree for mesoe profits to 
allow interest in execution proceedings. It 
ia an elementary principle that the Court 
which executes a desree must execute it 
as it stands. Besides, there is no role 
which makes it obligatoiy upon the Court 
to allow interest on mesne profits; it is 
a matter of judicial discretion, to be 
exercised according to the oiroamstanoes 
of the case. If, therefore, the Court which 
assessed mesne profits improperly exer* 
aised its discretion and disallowed interest 
Oja erroneoua grounds, the remedy of the 
daom-holdera was by way of an appeal. 


They cannot now claim interest when the 
decree for mesne profits is silent as to 
interest.” 

We agree in the above observations. 

It is contended that the judgment debtors 
themselves having appealed in execution 
proceedings and got the decree of the 
Court of first instance varied by the 
High Court, cannot contend that the 
amount of compensation was definitely 
fixed by the original decree in the suit. 
But the decree was varied by the High 
Court only to this extent, namely, that the 
period for whioh the mesne profits were 
to he allowed, was fixed, and secondly- 
that the judgment-debtors were allowed a 
deduction on account of certain monthly 
taxes, in respect of the property, which 
was payable by the decree-holder. How. 
ever that may be, we do not think that 
that in any way affects the question of 
interest. 

It is to be observed that ii was not 
until the High Court’s order in the execu* 
tioD proceeding was passed, that the decree- 
holder claimed any interest on the amount 
of oompensai ion. Although the mere 
omiseioD to claim such interest originally 
does not stand in bis way if he is entitled 
to it under the decree, we think that 
this indicates that all parties understood 
that the decree did not allow interest on 
the amount of oompensation. 

For all these reasons we are of opinion 
that the appeal must fail and it is accord. 
ingly dismieeed with ooste, five gold mohurs. 

s 

Appeal dtiinis$ed. 


MADRAS HIGH COURT. 

Sboomd Civil ApfxiL No. 1673 or 1918. 

April 11. 1919. 

Present Mr. Justice Oldfield and 
Mr. Justice Ssshagiri Aiyar. 
DAMODARAN NAMBOODRT — Dbvimdakt 

No. 1— APPALLaMT 
versus 

GOVINDAN NAIR. PATTUKOTTAI 
DEvASANOM URALANimd AMOTditt — 
PLAisTiprs — R ispomdbiits. 

Specific Belief Act (I of 1877), m. 62, S4r-Injimction 
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~-Suit by uralaiis 0 / dcraswom to restrain gamudayi 
from management — Dismissal before suit, proof of, 
condition precedent. 

An injunction cannot be asked for against a 
person whose employment, whatever its exact 
nature, so lonj^ as it continues, entitles him to the 
exercise of the rights proposed to be restrained, 
[p. 230, col. 2-] 

Where the Uralans of a Malabar Devaswom sued 
for an injunction to restrain a Samudayi appointed 
by them from interfering with the management of 
the DevaBwoin and its properties without any allega- 
tion or proof of his dismissal: 

Reid, that as the dismissal of the defendant was 
a condition essential to the grant of relief by way 
of injunction and as this was not alleged to have 
been fulfilled, the suit was incompetent, [p. 230, 
ool. 2.] 

Eunchunni Nair v. Subramania Patlar, 6 Ind, 
i Cas. 768; 33 M. 162; 7 M. L. T. 87, distinguished. 

Seoond appeal agaiost the dcoree of the 
Court of the Temporary Subordinate Judge, 
Palgbat at Caliout, iu Appeal Sait No. 8 
of 1918, preferred agaioet the deoree of the 
Diatriot Muoaif, Wallavauad, in Origioal 
Suit No. 244 of 191(5. 

Meaers. 0. Madhavan Nair and K. P, Rama- 
Krishna Aiyar, for tbe Appellant. 

Mr. T. Eroman Vnni, for tbe Reapondenta. 

JUDGMENT.— Tbe plaintiffs, Uralane, 
sued let defendant alleging that they had 
admitted him to tbe management of their 
Devaewom ae Semucayi and given him a 
Samndayam deed. The prayer was for an 
injanotion prohibiling him from interfering 
with the Devaswom in future, for an aaoount, 
ar.d for poesession of various properties 
belonging to tbe Devaswom and for tbe 
setting aside, meanirg' presumably a decla- 
ration, in respect of the Samndayam deed. 

In the plaint there was no reference to any 
dismissal of Ist defendant, except a statement 
that on let April 1916 plaintiffs required 
him to vaoste the office of tamndayi. First 
defendant, therefore, pleaded, inter alia, "the 
statement in the plaint that plaintiffs wanted 
this defendant to vacate the Samudayisbip 
on let April 1916 ia false. They have not 
80 requested nor sent any registered letter. 
Therefore defendant ie still Samudayi.” 
Unfortunately the significance of this plea 
was not appreciated at the (rial. It wae 
not noticed that an injunction could not 
be aelied for against a .person, whose em- 
ployment, whatever ite exact nature, so 
long as it continued entitled him to’ the 
exercise of the rights proposed to be res- 
trained. Eunckunni Nair v. Subramania 


Pattar (1) wae no doubt a suit for what 
wae described as the removal of an agent, 
But the facts, ae reference to tbe printed 
papers ebows, were peculiar, and it wou^d 
have been uselese for tbe defendant to lay 
etrese on this aspect of them, because the 
plaintiff bad in fact once dismissed him, 
that dismissal having been the basis of 
previous proceedings. In the present ease 
there seeme to be no reason for departure 
from tbe principle recognised in Sn'mvasa 
Swami V. Ramanuja Ohariar (2) and Sundaram 
Iyer v. Venhatesicara Iyer (3) that tbe 
plaintiffs cannot throw on the Court the 
duty which lay upon them and ask it to 
grant them relief, wbiob can only be grant* 
ed after that duty has been done, on the 
assumption that tbe Court will do it. Tbe 
present suit, as the cause of action was 
set out in the plaint, was in the oironm* 
stanoee incompetent, since a condition eesen* 
tial to tbe grant of relief by way of‘ 
injunction was not alleged to have been 
fulfilled. If the proper course bad been 
taken and an issue as to whether Ist defend* 
ant bad been dismissed had been framed, 
a finding that he had not been, would have 
been fatal to plaintiffs and might have 
resnlted in their withdrawing, with or with- 
out leave to sne again, after taking action 
to dismise let defendant. And this point 
is not merely formal. For if a dismissal 
bad been alleged or proved, 1st defendant 
mighc, ae he has done here, have gone on 
to contend that it was of no (ffeot, be* 
cause the forme of natoral justice were 
not observed in the holding of any enquiry 
preceding it. 

Unfortunately all this was overlooked 
until the hearing in this Court and even 
here, altfaongb the absence of any enquiry 
preliminary to tbe dismissal wae alleged in 
a eapplementary ground of appeal, nothing 
was said as to the absence of any dismiscal 
until tbe argament. As we have said, 
however, we think the point fundamentalf 
and wp, therefore, do not feel at liberty 
even at this stage to disregard it. We, 
therefore, set aside the decisions of tbe 
lower Courts and remand tbe suit to that 

(1) Bind. Cas. 758; 38 M. 162;7 M. L. T. 87. 

(2) 23 M. 1 17; 8 U. L. J. 190; 8 lud. Deo. (n. b.) 
82. 

(8) 7 Ind Oes. 891; (1910) M. W. N. 897; 8 N. 

T. 248, ' ! 
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of the District Munsif for restoration to 
61e and re-hearing in the light of the 
foregoing, after both parties have been 
given reasonable opportnnitiee to amend 
their pleading on the points above refer- 

In view of the ooorse of the proceedings, 
let defendant must pay the costs incurred 
by let plaintifi to date, excluding stamp 
value. Stamp value of appeal to this Court 
will be refunded on application. 

U C P 

Appeal allowed ; Oaee remanded. 


NAGPUB judicial COMMISSIONER’S 

COURT. 

Sboond Civil Appeal No. 291 op 1918. 
July 5. 1919. 

Preeenti—Mr. Finlay, A. J. 0. 

NANHU8A0— PLiiUTiFP— AppcLLikT 

versut 

GANPATI AND ANOTHER— DePBUDASTB— 

Risfondbmts. 

Hindu, Law^Delia incurred by father- Son, tiaWiVy 

piout duty—Cc^parcener, transfer by, of share, 

effect of’-Transferee, rigktsof. 

Under the Hindu Law, it ie the primary duty of 
a father to pay debts iocurred by him not for any 
family parpoae, but for his own purposes, apd the 
pious duty of a son, if it arises at all, only arises if 
the father’s share or his self-acquisitions are m- 
■nlBoient to meet the debts, [p. 2i-3, col. 2.J ^ 

In the Central Provinces the principle is 
recognised of giving equitable relief in the case of 
a hotia/lde alienation by a co-parcener of his share 
in joint family property, [p. ool. 1.] 

Appeal against the decree of the District 
Mid Sessions Judge. Nagpur, dated the 
25tb April 1918, eonSrming that of the Senior 
Bubotdinate Judge, Nagpur, dated the 20th 
August 1917. 

Sir B. K. Rose and Mr. 5. 0. Lutia Ohowdkry 
for the Appellant. 

Dr. H, 0, Oour, lor the Respondents. 

JUDGMENT.— The plaintiff- appellant, 
Kanbnsao, sued the defendants-respondentB, 
OanpHfi and Balwant, for foreclosure in 
respeet of a mortgage deed, dated 13th July 
1906, for Rs. 2,500 under which shares in 
various villages and other property were 
bfpotbfofttfd, Oanpaii alono badexeootod the 


mortgage, but it is plaintiff’s esse that it was 
executed for the faeneht of the family and 
that the second defendant, Balwant, was joint 
and lived with his father, Qanpati. Rupees 
1,500 was said to have been paid in cash, 
while Rs. 1,000 was on account of an old debt 
eaid to have been found due by Ganpati on 
account of an old mortgage executed in 
1898 by Ganpati and bis brother, Atmaram. 

The Subordinate Judge came to the 
following findings, v»r:— 

(t) that although the mortgage dated 1906 
was duly executed and attested, the pay- 
ment of Rs. 1,500 cash thereunder had not 
been proved and that it was valid to the 
extent of Rs. l.OOO only. 

(tt) that the ''antecedent debt” of 1898 was 
not tainted with immorality and that the 
mortgage in suit was in oonsequenoe bind- 
ing on defendant No. 2, Balwant. 

On these and other findings with which 
1 am not now concerned, a decree for 
foreclosure for a sum of Rs. 31514 3 was 
granted to the plaintiff, Nanbusao. 

The present plaintiff-appellant appeal- 
ed to the Court of the District and Sessior s 
Judge on the ground that a decree for tie 
full amount said to have been due in 
respect of the consideration stated in the 
deed should have been passed, while the 
first defendant filed a oroes-objeotion craving 
that the suit should have been dismissed on 
the ground that the amount said to be 
due under the deed in suit had alrsady 
been satisfied. The District and Sessions 
Judge, in bis order dated 7tb February 
1918, remanded the oaee for trial on the 
question of the legal ncoeseity for the debt 
of Be. 2,500 with special reference to the 
decision of their Lordships of the Privy 
Council in Sahu Bam OAondra v. Bhup Singh 
(1). The Subordinate Judge found that no 
legal neoeesity for incurring either the 
debt of Rs. 1,000 or of Rs, 1,500 had 
been made out and the learned District 
and Sessions Judge, accepting these findings, 
dismissed the plaintiff’s suit. In doing so, 
the lower Appellate Court remarked ss 
follows ; — 

" Id view of the Privy Council judgment 
mentioned in my order dated 7tb February 

(1) 39 Ind. Csfl. 280; 39 A.437; 21 0. W. N. 698, 1 P 
L. W. 667; 16 A. L- J. 437; 19 Bom. L. E. 498; 26 0. L* 
J. 1; 38 M. L J. 14; ( 19i7; M. W. N. 489; 22 M. L. T* 
22| 6 L. W, 213} 44 I. A. 126 (F. C-). 
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1918, it is clear that a mortgage granted 
by one oo parcerer over the joint family 
property is invalid, unless the family 
intereets jaetified the mortgage, or unlees 
the charge was made in order to disoharge 
an obligation not only antecedently incurred, 
bnt incurred wholly apart from the security 
afforded by the joint estate. 

The debt of J8t8 was incurred on the 
eeourity of the joint estate, bven if a very 
small fraction of that debt was incurred 
to pay off a prior debt, it seems imposeible 
tc bold that (be mortgage of 1906 was 
incurred to satisfy the obligation resulting 
from that debt: presumably Ganpati would 
not have mortgaged the estate to satisfy 
snob a small amount. Even if tbe 1906 
mortgage was valid to tbe extent of Rs. 77, 
tbe re«payment8 would have satisBed the 
valid portion of the mortgage debt.’* 

The plaintiff, Nauhusao, has come op 
to this Court on second appeal on tbe 
ground that, in any event, Rs. 1,000 out 
of tbe total consideration cf Rs. 2,500 was 
due on tbe pre existing mortgage of 189&, 
and that the deed in suit, in tbe absence 
of any proof that it was for illegal or 
immoral purposes, must be considered as 
binding to this extent on tbe defendant 
No. 2, Balwant. It is further urged that 
a decree in respect of tbe entire claim 
should have been passed against the father’s 
interest in tbe property. 

It will be convenient here to examine 
the finding of tbe lower Appellate Court 
to the effect that, in the present instance^ 
tbe Rs. 1,000 consideration of the deed 
in suit, which represented tbe balance due 
on the mortgage-deed of 1898, was not an 
antecedent debt within tbe terms of the de6ni- 
tion given by their Lordships of the Privy 
CooDcil in Sahu Ram Ohandra v. Bhup Singh 
(l). An antecedent debt most represent 
*an obligation not only antecedently incurred 
bnt incurred wholly apart from the owner* 
ship of the joint estate or tbe stouriiy 
afforded or supposed to be available by 
such joint estate.” It baa been urged; 
on behalf of the present plaintiff- appellant^ 
that, in tbe present case, we have had 
two transactions, viz, tbe ISi^S mortgage 
and the subsequofit one of U06, and that 
iheir Lordships could not have intended 
that, in such a case, the same set of 
odDBideratioDs. ihould be applied to the 


second traosaot'on as might legitimately he 
applied to tbe first. I am unable to regard 
this contention as sound, for, were it 
accepted, it would always be possible ic 
defeat tbe object tbeir Lordships bad in 
view by the obvious expedient of having 
two such transaotioDs one subsequent to 

the other. Tbe decision of Drake-Brookman, 

J. 0., in Hira Ram v. Vdhe Ram. (2) is not 
helpful in this connection, for it was only 
concerned with the first factor in tbe 
definition of "antecedent debt” as now laid 
down by their i Lordships of the Privy 
Council. In any event I can find nothing 
in the judgment of their Lordships in ques* 
ticn to suggest that they were laying down 
anything other than a general role, and 
as the debt of 1898 was incurred on the 
seourify of the family esfate, it follows, 
on the finding of fact arrived at by the 
lower Appellate Court, that the mortgage^ 
deed in suit did not, as regards tbe Rs. 1,000 
consideration inolnded therein, come within 
tbe definition of "antecedent debt” as laid 
down by tbeir Lordships in 1917, 

I may point out that, in tbe same 
cnee, their Lordships, after pointing out 
that the parties’ power, in the absence of 
necessity, to deal with the joint, family 
property is an exception to tbe general prin^ 
oiplp Hindu Law, remarked as follows:— . 

The exception beirg allowed, as in tbe 
elate of the authorities it must be, it ap-, 
pears to tbeir Lordships to apply, and to 
apply to the case where the father’s debts 
•have been incurred irrespective of the credit ’ 
ob'ainable from immi veable assets which 
(^o not personaJly belorg to him bet are 
Joint family property. In tbeir view of 
the rights of a father and. bis creditors, if 
the principle were extended farther, then 
tbe exception would be made so wide s9 
in effect to extingnish the sound and- 
wholesome principle itself, i»*., that no' '* 
manager, guardian or tinateeoan be entitled 
lor bia own purposes to dispose of the 
estate which is under his charge. In shortil 
it may be said that tbe rule of this part 
of the Mi’takehara Law is that the joint 
family estate is in this position: nnder hiV 
management be can neither obtain money 
for his own purpo‘^e8 for it nor can he 
obtain money for his own -purposes npon 

f 

— « 

- (2) leind.-Cas. 861j 9 N. L. Jl. 74.. - . . » 
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it. To permit him to do bo would ensble 
bim to eaorifioe those rights wbioh he was 
bound to eoDserye. This woald be equivalent 
to sanetioning a plain and, it might be, 
a deliberate breaoh of trust. The Mitak* 
shara Law does not warrant or legalize any 
snoh traneaoiioD. 

"The limits of the principle of the excep- 
tion have been thus set forth, beoauBe in 
their Lordships' opinion they form a goide 
to the settlement of the oonfliot of antbority 
in India on the sabjeot of antecedent debt:" 

It seems to me that, in the present case, 
the position is,, therefore, perfectly clear. 
The previous debt was secured upon the 
.credit of the joint family property, and it 
follows that it was not such an antecedent 
debt as to justify the charging of Balwant, 
"^e son's interest in the property. 

I would further point ont that, at page 
444* of the eame decision, the following 
passage occurs: — 

‘‘While the father, however, remains in 
life, the attempt to affect the sons* and 
grandsons’ shares in the property in respect 
merely of their pioue obligation to pay off 
their father’s debts and not in respect 
of the debt having been truly incurred 
for the interest of the estate itself, which 
they with their father jointly own, that 
attempt most fail; and the simplest of all 
reasons may he assigned for this, namely, 
that before the father's death he may pay 
off the debt, or after his death there may 
be ample personal estate belonging to the 
father himself ont of which the debt may 
be discharged. In short, responsibility 
to meet the father’s debts is one thing 
and the validity of a mortgage over the, 
joint estate is quite another thing. Aor 
oordingly the case founded merely upon 
pious obligation, and so alrenuously argued' 
before the Board, fails in the present' 
instance by reason of the fact that Bbnp 
Singh, who oontiaotsd the debt, is still 
alive and that there ie a oononrrent finding 
by both of the Courts below to the effect 
that tbe plaintiffs have- failed to prove 
that tbe debt of Rs. 200 for which 
tbe mortgage was granted was inenrred 
for any legal necessity or banefit to tbe 
estate.” 

In these Frovinoes, the point bas also 
been dealt with by Drake- Brockman, J. 0.. io^ 
-•Page of 80 


DilU Singh v. Bina (3). In my opinion, 
the deoieioD of their Lordships, in tbe 
passage quoted above, must clearly be 
applied in tbe present case. Assuming that 
there bas been no proof of legal necessity 
for tbe debt in suit, it is clearly impossi- 
ble, at tbe present juncture, to have appeal 
to the pious obligation of the son to pay. 
off his father’s debts, for we cannot 
assume that defendant respondent may 
not, during his lifetime, satisfy tbe debt 
in question either out of bis share of 
profits in the family property or out of 
his self'aoquisitions. Tbe cause of action' 
as alleged to arise out of tbe son’s piona 
obligation, in my opinion, bas not come 
into being yet and cannot arise until tbq 
death of Ganpati. it may be noted here 
that in Ftn-anampa^t Peda Venkanna v. 
Vadhinannati Sreenivasa Deekshatnlu (4) tbe 
effect of tbe decision in the Privy Council 
case quoted was considered and, although 
it was held that that decision does not 
overrule tbe many earlier decisions as to 
the right of a creditor of a joint Hindu 
father to sue father and sons for an 
antecedent debt untainted with illegality 
or immorality, it was nevertheless pointed 
ont that tbeir Lordships of the Privy 
Council bad made it clear that it ie 
the primary duty of the father to pay 
debts inonrred by him not for any family, but 
for his own, purposes and that the pions 
duty of the son, assuming that it ariees 
at all, arises only if the father’s share or 
bis eelf aegnisitioDS are insufficient to. 
meet tbe debts. For these reasons, 1 do 
not think the mortgage-deed in sDitoan be 
enforced sgainst tbe respondent'defendant 
No. 2. 

The remaining matter for considera- 
tion is, whether as alleged on behalf of 
the appellant tbe mortgage-deed in suit 
can be enforced against tbe father's share 
of the joint estate, that is, a half interest 
therein. It is urged in this connection on 
behalf of the respondent-defendant No. 1 
that tbe position of a manager is that of 
a trustee and that be cannot validly charge 
even hie own interest In tbe family pro-’ 
perty unlees not only (he first bat also 

(3) 44 lod Cas 50& 14 N. L. B. 41. 

(4) 48 lod. Caa. 226; 41 U. 186: 22 M. L.'T. 884; 83 
H. L. J. 619t 6 L. Vf. 649| (1918) U. W. N. 65. 
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the aeoond oondition as regards anteoedent 
debt as laid down by their Lordships and 
referred to above is aatisBed. The ease of 
Sahu Ram Chandra v. Bhup Singh {D was 
an Allahabad one and in that Province as 
in the Province of Bsngal alienation by a 
00 parcener of his share has never been 
recognised. A different view of the law 
in this connection is, however, prevalent in 
Bombay. Madras and these Provinoep, where 
the equity to enforce a partition in favonr 
of a hona fide transferee for valne _ has 
always been recognised. This equity is, no 
doubt, an exception and must be oon6ned 
within strict limits, bub, after 
eonsideration. I am unable to read the 
indgment of their Lordships, m the case 
referred to. as laying down ^o^bay, 

Madras and these Provinces that the vie w 
of the law which has been taken therein 
for many years pash is no longer correct. 
In the jadgment referred to their Lsrdsbips 

were purely concerned with the question 
of Hindu L\w. and the case being one 
from Allahabad tbsra was no nscessibyor 
occasion for them to consider the connected 
naestion which is now before me for 
consideration. As at present advised, there- 
fore. I am not prepared to read their 
Lordships’ rnllng as laying down the 
proposition that the Bimhay, Milrai and 
Central Provinces principle of giving 
equitable relief in this connection must no 
longsr hold good. lo my opinion, there- 
fore, the plaintiff-appellant is entitled to 
a decree for 'the entire debt chimed 
against the father’s interest (half ehare) 
in the mortgaged property. The result i^ 
that the judgment and decree appealed 

against are reversed and there will, instead, 
be a decree as above etated in favour of 
the appellant. The appellant must bear 
the respondeut No. 2’e ooste both in this 
and in the lower Courts, while the defend- 
aut-respondent, Genpati, must bsar the 
appellant’s coats both in tbia and in the 
lower Courts. The date of payment of the 
decretal amount will be 5th January 1920, 
and interest at the usual Court rate of eight 
annas per cent, per mensem will be allowed, 
I allow Rs. 100 as Oonusel’e fees for 
respondent No. 2. 

Appeal partly allowed. 


MADRAS HIGH COURT. 

Sbcobd Civil Appeal No. 813 of 1918. 
March 20, 1919. 

Fretent I'^Mr. Jnetice Bakewell and 
Mr. Justice Phillips. 
PANUGANTI NARASIMHA RAO jbd 
AKOTH8R — Plaintiffs Nos. 2 and 3— 

Appelukts 

vtrsut 

SREE RAJAH VELLANKI SRINIVASA 
JAGANNATHA RAO BAHADUR, 
ZAMINDAR GARU of TIRUVUR— 
Defendant — Respondent. 

Civil Procedure Code (Act V of 1908^, 0. 7IU, r. 
P,0. JX, r. i9— Set-off, nature of— "Debt’’ in 0. VIU, r. 
6, meaning of^Plaxniiff, whether can eel up Imitation 
as answer to eet-off — Principal and agent— Suit 
agineg Iraxuaciione-Set-off, whether can be claimed. 

The right to claim a aet-off is one of attack as 
well as of defence, and in a suit for the recovery 
of tho balance upon the taking of accounts in which 
the defendant claims a set-off, be occupies the 
position of a plaintiff in respect of any balance 
claimed by him, and the plaintiff is not precludSd 
from setting up tho defence of limitation as well 
as any other defence to the attack of the defendant. 

fp, 236, col. 2.] , 

The term “debt” in rule 6 of Order VIII of the 
Civil Procedure Code means a present obKgation to 
pay a liquidated sum of money, and, in order to 
constitute a debt, it is not sufficient that a sum of 
money may be ultimately recoverable, [p. 286, col. l.J 
Where, therefore, in a suit for the balance to be 
found due on taking an account of an agency 
transaction, the defendant in his written statement 
claimed that a balance was due to him on the 

accounts: . 

Held, that Order VIII, rule 6, of the Code did not 
apply, inasmuch as there was no ascertained sum 
of money claimed, the amount being made to 
depend upon the examination of the accounts, and 
the written statement contained no particulars of 
the debt sought to be set off. [p. 237, col. 2.] 

In a suit upon agency transactions where the 
defendant alleges claims against the plaintiff whirt 
he could have sued to enforce independently m 
the plaintiff’s suit, but which claims were, at the 
date of the plaintiff's suit, barred by limitation, he 
cannot be permitted to plead these claims as a set* 
off against the claim of the plaintiff, [p. 287, col. 2.J 

Seaond appeal agaiost the deoree of tbfl 
Court of the Temporary Subordioate 
MaBoltpatam, in Appeal Suit No. 51 of i9l7 
(Appeal Suit No. 549 of 1915, on the 61e M 
the Court of the Subordinate Judge, Ellorel, 
preferred against the deoree of the Court o 
the District Munsif, Tanuku, in Original 

Suit No. 363 of 1912. 

FACTS.— The appellant is the agent ot 
the Zemindar, respondent-defendant. This 
BQit was fpF recovery of moneys spent on 
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behalf of the prinoipal to pay peishcush to 
OoTernmeoi and to ooDdaot litigations. The 
agoDoy terminated on Slst May 19C9. Bnit 
was brought within three years. Additional 
written statement was pat in by defendant on 
Febrnary otb, • 913, olaiming a set off of 
money dne on taking aooonnts. The qnestion 
was whether this olaim was barred, being 
more than three years after the end of the 
agenoy, when olaimed. 

Mr. P. Somasundaramt for the Ap* 
pellants. — The olaim sought to be set off 
is barred under Artiole 89, Limitation 
Aot. A suit for money is a salt for recovery 
of moveable property. See Asghar Alt Khan 
V. Khurehed Alt Khan (1). The earn olaimed 
is nnasoertained and cannot be set off. 

Mr, T. E. Venkatrama Satlri, for the Res- 
pondent.— In Vyravan Ohetty v. Srimath 
Deivankamani Nataraja Desikar (2) following 
Eatndhari Singh v. Parmanund Singh (3), it 
was held that where there is liability to 
aooount, a set-off can be olaimed, provided 
it is not barred at the date of the plaint. 
Whether the olaim sought to be set off is 
barred on thedate of the written statement ia 
not the test. The date of the plaint is the 
material date. 

In Vyraoan Ohetty v. Srimath Deivaei^ 
kamani Nataraja Desikar (2) it was held that 
even a olaim for onliqaidated damages may be 
set off ander Order YIll, role 6, provided it 
arises out of the same transaotion as the 
plaint olaim and provided it ia not barred 
on the date of the plaint. J'arasurama 
Pattar v. Venkatachalam Pattar (4), Ohidam’ 
hara Mudaliar v. Krishnaexcami Pillai (5) are 
strong oases on the point, The principle 
on which the rnle is based ie that of the 
liability of the parties to aooonnt to one 
another. The same principle is recognised 
also in the Oontraot Aot. The policy is 
to avoid the neoessity for oross snits. In 
redemption snite also pro6ts are recovered 
for more than the period allowed by the 
law of limitation. The prineiple ie reoog- 

nieed also in England. Walker v. Olemente (6). 

(1) 24 A. 27(P. 0.)| 281. A. 227| 8 Bom. L. B. 
676i 8 Bar. P. C. J. 142. 

(2) 82 Ind. Cas. 80: 89 H. 989; 8 L. W. 24; 80 U. 
L. J. 69. 

(8) 21 Ind. Oaa. 716: 19 0. W. N. 1188. 

(4)2llnd. Ca8.701: 26 M. L. J. B6i|(1914)M. W. 

N 108. 

(6) 2S Ind. Oaa. 221 : 28 U. L. J. 286 at p. 294; 2 
L. W. 241( 89 U. 866. 

^6) (1860) 16 B. 1046] 1 17 81 B. B. 882, 


See also Satan Singh v. Mahabir Petshad 
Shah (v), Edward Dalgleitk v. Bamdin Singh 
(8). Tbongh the snm is nnasoertained, it oan be 
set off. Fprayan Ohetty v. Srimath Deivati- 
kamani Naiaraja Pesikar (2). For, as saed 
for, it is asoertained for purposes of suit 
valuation, even though ultimately the Court 
may 6x a different snm. If suffioient 
partioolars are not given, particulars oan be 
at^ked for, bnt the snm is not in any way 
to bs treated as unascertained. In the 
present case the amounts are in my account 
and there are definite entries in it. 
Sheo Saran Singh v. Mahahir Pershad Shah 
(7) cited in Ramdhari Singh v. Parmanund 
Singh (8). The plaintiff sues for an account 
and 1 am only putting forward claims in 
accounts whiob be has ignored. 

Mr. Somasundaram, in reply. 

[Baesweli., j.— T his is a suit for aooonnts. 
Why should not the set-off be allowed p] 

This is not a suit for accounts but for 
an asoertained balance. 

[B4KEWELL, J. — It is nonetheless a enit 
for accounts. The principle of partnership 
suits oan be applied.] 

Those suits stand on a different footiog. . 
A decree cannot be given in favour of the 
defendant in a case like the present where 
there is a fiduciary relationship. 

[BiKCWEiL, J. — I do not see why that 
neoeseitatee a difference in procedure.] 

Even in (be oases of equitable set-off, 
barred claims are not allowed to be brought 
in. The Limitation Aot does not provide 
an exception for set off. 

JUDGMENT. 

BiEEWsLf, J. — The plaint inthisoase was 
presented on 17tb June 1912 and alleged 
that the plaintiff was the agent of the 
defendant and his father for the collection 
of the kitt of a certain village and borrow 
ed monies on their authority, and olaimed 
payment cf a speoifio snm, the balance ebown 
by the statement of account therewith filed, 
intereet thereon, and damages for costs in- 
eurred by the plaintiff in a suit filed against 
him in respect of money borrowed on be- 
half of the defendant. In his defence, dated 
26i.h February 1913, the defendant denied 
the authority of the plaintiff to borrow 
monies and defend suits, and otherwise 

ohallenged the oorreotnese of plaintifl’a 

(7) 32 0. 676: 2 0. L. J.73. 

^8) 6 lad. Cas. 67| 14 0. W. N. 170 at p. 178, 
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aoooants, and alleged that upon proper 
aoooants being taken a balanse woold be 
foand dae to the defendant in respeot of 
whiob he was aboot to take steps against 
the plaintiff. 

On the 24th Febroary 1913 issoee were 
framed as to the oorreotness of plaintiff's 
aoooonts. On the 20th Jane 1913 the 
defendant applied for leave to file an 
additional written statement containing a 
prayer that a decree might be given in the 
suit for the amount fonod due to him on 
taking the aoooants between the parties ; 
and by order dated 24tb Jnne 1913 the 
defendant was allowed to amend his written 

statement accordingly. 

The learned District Mansif found that 
the defendant's claim was barred, and that 
his written statement was not within the 
terms of Order VIIF, rale 6, Civil Proce- 
dure Code, bat the learned Subordinate Judge 
held that the suit being for an account, ^ a 
decree could be passed against the plaintiff 
in favour of the defendant. 

It is clear that the defendant’s written 
statement does not fall within the terms of 
Order VIII» iule6, Civil Prccedcre Code, 
because it does not claim an ascertained 
sam of money and it does not contain the 
particulars of the debt. It has been held 
hy this Court that debt means a present 
obligation to pay a liquidated sum of mouey 
[Sa6'« Sahib v. Noordin Sahib (9)]. As is 
pointed out in that case, it is not sufficient 
to constitute a debt that a sum of money 
may lUimately be recoverable. The claim 
of both the plaintiff and the defendant is 
for the balance to be found due on taking 
an account of the agency transactions, and 
the allegation contained in paragraph 4 of 
the defendant’s original written statement 
that the plaintiff was compelled to employ 
persons to perform defendant’s duties and 
the allegation of plaintiff that he incurred 
costs in proceedings against which defendant 
was bound to indemnify him, constitute 
claims for damages for breach of the con* 
tract of agency. 

It has been argued that under Order XX, 
rule 19, a set-off is admissible otherwise 
than under Order Vill, rule 6, and a decree 
may be given for the defendant. This rule 
appears to adopt the deoisions of this Court 

(9).88^M. 189: Vind; D6o.|(n. ff.) 99, 


that cross demands arising out of the aam^ 
transaction may be set off though they do 
not fall within the strict terms of Order 
VIII, rule 6, and to allow a decree to 
be passed for the defendant in such oases, but 
it dees not deal witb the question of limitation. 

A set off was originally merely a defence 
to an action, and it has been held that the 
right to plead this defence arises when the_ 
action is brought, so that it does not become 
bsrred snbsequr'Dtly by the Statute of. 
limitatioDS. \_WalkeT v. OlsTtienta (6).] 

The right has now become one of attack 
as well as of defence, and the defendant 
occupies the position of a plaintiff in respeot 
of any balance claimed by him No decision 
of this Court has been cited before us that 
in a suit upon a contract the plaintiff is. 
precluded from setting up the defence of 
the Statute as well as any other defence to 

a 

the attack of the defendant. 

In taking an account of the amount doe^ 
under a mortgage the mortgagor is entitled 
to set off any sums due to him under the 
mortgage contract, whether a suit would lie 
therefor or not ; the mortgagee is a creditor, 
claiming payment of his debt, and the, 
mortgagor's claim is in effect a defence, 
and his rights under the contract have nofr 
been extinguished though he may be preolud-^ 
ed by the Statute from bringing a suit 
[Parasurama Pattar v. Venkatachalam Pattar_ 
(4)]. If the mortgagee, on the other hand, 
has monies of the mortgagor in his hands, 
he can, in faking the account in a suit by 
the mortgagor, appropriate them towards 
payment of a sum due to him by the mort-, 
gagor, notwithstanding that a suit would be, 
barred. Sheo Saran Singh v. Mahabir Ptnhad 
Shah (7). This is also a set-off in defence 
to the plaintiff's claim. In Ohidambara 
Mudaliar v. Krishnaiwami Fillai (5) a trustee 
was held to be entitled to set up his right, 
to be indemnified out of the trust estate 
when called upon for an account ; he still 
held the office of trustee and the Court, 
would not remove him from bis office and 
so deprive him of the right to possession of 
the trust property and of paying himself, 
thereout without providing for payment of^ 
the amount found due to him. Ip oases 
where the Court is administering a fund, 
it will have regard to the subsisting right of 
the parties, and the fact that any party' 
o6uld not take separate prooeediuga to enfor<Ie 
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itbis right ia immaterial (Ibid., p. 294*). 

Id the ease of a aait npoa oontraot it has 
been held by this Conrt that the defendant 
eannot plead an equitable aet-off wbioh is 
barred at the date of suit, because the 
amount claimed ia not legally recoverable 
( Yyravan Ohetty v. SriTfiith Vei'^osikomani 

Nataraja Desikar (2)]. 

I respectfully agree with the observations 
of my learned brother upon the decisions of 
the Allahabad High Court which have been 
bited, and 1 am of opinion that in pleading 
kn equitable 8et*off the procedure of Order 
fVIII, rule 6, of the Code should be followed. 

* In the present case the defendant a right 
^0 sue bis agent for an account waa not 
barred on the 17th June 1912 when the 
plaintiff’s suit was instituted, but became 
barredimmediately thereafter under Article 89 
of the Limitation Act, 1908. I am of opinion 
that when the defendant filed hia written 
statement, there was no eum doe by the 
plaintiff to the defendant within the meaning 
bf Order XX, rale 19, because there was no 
amount then legally recoverable by the 
defendant from the plaintiff. I think that, 
since the defendant’e claim was not barred 
bt the date of the suit, be was entitled to 
plead that there was a sum in the plaintiff s 
hands which the latter was bound under 
his contract to apply in satiefaotion of bis 
demand j but that, since a suit could not 
be brought by the defendant to enforce bis 
Vlaim, he could not plead that there waa 
a further enm payable to him. 

1 would allow the appeal and restore 
the District Munsif’s decree with costs here 
and in the lower Appellate Court. 

Peillipp, J. — In this case, the plaintiff sues 
as agent of the defendant to recover the balance 
of money due to him by the latter and 
states that if aooonnts of receipts and 
disbursements are looked into, it will be 
fpnhd.frhat money is owing to him. The 
defendant put in a written statement stating 
that as a matter of fact nothing was due 
by him to the plaintiff and asked that the suit 
ahould be diemissed. At a later date be pnt 
in van additional written statement which 
was permitted to be filed under Order YlII, 
rale 6, in which be elaimed that a balance 
was doe to him on the accounts and stated 
tbat'be was prepared to pay the requisite 
OoMtiae it ordered tudoeo. The defend- 
cf » H. Xi. : : ’ 
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ant’d claim being that of principal against 
agen^, it would be governed by Article 89 
of the Limitation Act and his claim would 
have been barred on the day after the 
plaint in this suit was filed as the agency 
terminated on the SIst May 1£09. 

The question in this appeal is whether 
a decree can be given to the defendant 
for the balance found doe to him, nntwith* 
standing the fact that when be put in his 
claim to set-off, that claim would have 
been barred by limitation. No doubt if the 
claim could be treated as a set off under 
Order VIII, rule 6, the provisions of Order 
XX, rule 19 (1), would justify the decree in 
defendant’s favour. I have, however, no 
hesitation in stating that this is not a 
case of sst'off under Order VIII, rule 6. In 
the first pUcs, there is no ascertained 
earn of money. The amount depends upon 
the examination of the accounts. Money 
was not legally recoverable on the date the 
claim was made, and the written statements 
do not contain particulars of debts sought 
to be set off. This being so, 1 do not 

think that the provisions of Order VIII, rule 6, 
can be applied to this case. 

The next question is whether it can be 
treated as an equitable set off. In the first 
place, I woald point out that there is 
really no set off pleaded, for all that the 
defendant says is that if the acoounta 

between himself and the plaintiff are looked 
into, a balance will- be found due to him, 

that is to say, that on the true view of 

the facte stated in the plaint the decree 
shonld be for defendant and not for the 
plaintiff. However, treating it as an equitable 
eet'Off, we have to see whether it can be 
allowed although barred by limitation. In 
mortgage suite, sums are allowed to be set 
off in taking accounts of the mortgage 
even though barred by limitation, and this 
principle is recognised in Parasurama Pattar 
V. Venkatachalam Pattar (4), Sheo Saran 
Singh v. Mahabir Penhad Shah (7) and 
Edward Datgleith v- Bamdin Singh (S), and 
it was held in Ohidamhara Mudaliar v. 
Krithnaiwami Pillai (5) that a < trustee 
was entitled to have a decree for the 
amounts due to him from the trust in a 
Buit brought for his removal, although hU 
right to sue for these amounts was barred by 
limitation. But those oases are cass in wbioh 
the relationship between the parties atUl 
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Bubsisted. In the former oases it was that 
of a mortgagor and mortgagee and in the 
latter oase, the trustee was still in posses- 
sion of trust property. In Vyravan Ghetty v. 
Srimath Deivasikamani Na/ara;u Desikir (2) 
it was heldlby the same Bench that decided the 
oaee in Parasurama Pallar v. VenkatacKalam 
Pattar (4) that a lessee could not set up by 
way of an equitable set off an unliquidated 
claim for damages which was barred at the 
date of the suit. The main difference 
between that case and the present is that 
the present defendant’s claim was not barred 
at the date of the suit, but became barred 
on the following day. The question is whe- 
ther in equity he should be allowed not only 
to set off an amount equivalent to plaintiff’s 
claim and thus have the suit dismissed, but 
also to claim a decree for an addi- 
tional amount. No doubt in WaUer v. 
Clements (b) it was held that a set-off 
which was treated as a cause of action must 
be deemed to date from the cause of action. 
That case, however, was decided before Courts 
were empowered to decree claims on set off. 
Until lb75, a set-off could only be pleaded 
as a defence and oonld not be treated as a 
substantial claim and the English Courts 
have always recognised that a claim, on a 
set off IB fitxbiect to the law of limitation in 
the same way as the principal claim, vide 
hawley v. Rawley (10). On principles of 
equity* therefore, is the defendant entitled to 
gat a decree in this sail? It is not disputed 
that his olaim mast be allowed to the extent 
of the plaintiff’s claims and the plaintiff’s 
Bait dismissed. But the further question 
whether be is entitled to a decree for money 
has arisen. If his olaim U allowed, be will 
be in the exceptioually fortunate position of 
potting forward a olaim in a Court of law 
wbioh he claims to have tried at no risk to 
himself. He has not paid Conrt-fee on bis 
olaim and merely undertakes to pay wbat is 
neoeeaary in case he gets a decree, whereas 
if DO deoree is given he evades all liability. 
If the plaintiff bad not brought this suit, be 
certainly oonld not have proseouted bis olaim. 
It wonl^ therefore, not seem right that be 
should be allowed to evade the Statute of 
Limitation merely beoanse plaintiff has filed 
a suit against him. No doubt in Praji Lai 

(10) (1876) 1 Q. B. D. 460 at p. 468; 46 L. J. Q. B. 
676) 66 L. T. 191) 24 W. B. 996. 


V. Maxwell (11) it was held by Oldfield, J., 
that a claim like the present one should be 
allowed, but the other learned Judge in that 
oase expressly differed on the ground that 
although a set-off could be admitted as an 
equitable protection to the defendant against 
bis being oast in the plaintiff’s suit, it oonld 
not be allowed in order to obtain a decree in 
his favour. No authority in this Court has 
been brought to our notice in which a decree 
has been given for defendant in a suit 
brought by plaintiff on accounts, but there 
is a oase in Permanand v. Jagat Narain (12) 
in which snob a deoree was given for the 
defendant. The ground on which this deci- 
sion was based was that a suit for acoounts 
againet an agent necessarily involves an 
undertaking by the plaintiff to pay to the 
defendant any snm that may be found due 
to him. Thie, I think, ie taking a somewhat 
large view of the intention of a plaintiff in 
snob a euit, for it oonld rarely be his inten- 
tion to bring a suit in order that a deoree 
might be given against him. Oa principles 
of equity, therefore, I think that the defend- 
ant’s olaim to a deoree should be disallowed 
on the ground that such a deoree would 
have the effect of enabling bim to evade the 
law of limitation. In that view I agree in 
the order proposed. 

M. 0. P, 

Appeal allowed, 

(11) 7 A. 284; A. W. N. a£€5) 40, 4 lod. Deo. 
(n. 8.) 513. 

(12) 6lDd. Cas. 162; 82 A. 626 ; 7 A. L. J. 643. 


CALCUTTA HIGH COURT. 

ApPBILS FBOAI ORIQINiL DiOBEBS NOS. lOl, 
112 , 113 , 114 AND 115 OP 1916 . 

July 3, 1918. 

Present: — Mr. Justice Cbatterjea and 
Mr. Jnstioe Smither. 

SECRETARY op STATE POB INDIA ik 
COUNCIL— Opposite Partt— 
Appellant 
versus > 

MONALAR MOOKERTEB and otaek^— 

ClaI KANTS — RbSPOMDE NTS. 

Land Acjumtton Act (I of 1694J, s?, 17,. 26^ 90^ 
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Axpari made by Collector — Objection taken by landlords 
alone— Enhancement of amount of compensation — 
Apportionment of comperisaiion — Teruxnts, whether 
entiled to share in enhanced portion. 

Where in & proceeding under the Land Acquisition 
Act the landlords alone take oxcoption to the award 
of the Oolleotor, and on their objection the amount 
awarded is enhanced by the Judge in respect of all 
the interests in the land, and not merely the land* 
lords' interests, the landlords are entitled to receive 
payment in respect of their interests only, but the 
tenants, not having objected, are not entitled to any 
share of the amount by which the Collector's award 
is enhanced. 

Appeah againsi the deorees of the Sab> 
ordioate Judge, First Court, Hooghly, dated 
the 29bh of February 1916. 

Babns Earn Oharan Mitler and Sirish 
Ohandra OhowiihurVy for the Appellant. 

Babas Biewa Nath Bose, Hira Lai Ohaker^ 
hutlyy Shih Ohandra Palit and Tara Dae 
Ohatterjee, for the Respondente. 

JUDGMENT. 

OsATTifiJtJ, J.^Tbese appeals arise out 
of prooeedings under the Land Aoqisition 
Aot and the question involved in the appeals 
relates to the valuation of the land acquired. 

lb has not been shown that the valuation 
arrived at by the learned Judge below upon 
the materiale on the record in the present 
ease is wrong. The valuation by the Judge, 
however, represents all the interest in the 
land, and not merely the landlord’s interest. 
The landlord is, therefore, entitled only to his 
share of the exoeea amount as fonnd by the 
Court below. The tenants accepted the award 
of the Oolleotor and did not ask for any 
reference to the Judge nor take any ezoep* 
tioQ to the award before the Judge. Under 
the eironmetanoes, the tenants are not entitled 
to any share of the excess amount found by 
the Court below. 

The result is that the cases must go back 
to the lower Court in order that there might 
be apportionment between the interests of 
the landlord and the tenants. The Oolleotor 
will have to deposit the excess amount which 
would ^ be^ payable to the landlords in respect 
of their interests only. He will not have to 
deposit anything on account of the tenants* 
■hare in the exoess amount as fonnd by the 
Court bebw. 

Bath party to bear bis own eosts io these 
kppeale. 
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NAIR. 

The oross obieotions in R, A. Nos. il3 
and 114 of 1916 are not pressed and are, 
therefore, dismissed. 

SuiTHxe, J. — 1 agree. 

Oaset eetit back. 


MADRAS HIGH COURT. 

Civil Rkvxsio.s PgriXiON No, 83 of 1918 . 

March 6, 1919. 

Preeent: — Mr. Justice Kumaraswami Sastri. 

KALLIANl AMM.A AMLOTaiRs— ' 
PlTiTlOMEBS 
vereue 

MATATflIL VEETIL ACflUTHAN NAIR 
AND OXaSRS — K esponobnts, 

Civil Procedure Code {Act V of lyOS;, 0. XXXIII 
scope of —Petition for leave to sue io forma pauperi8~ 
Courl, jurisdiction of, to enquire into merits. 

Tlio primary object of an inquiry under Order 
XXXUl, of the Civil Frocedure Code, is to determine 
the panperism of the petitioner, and a Court is not 
justihed io determining complicated questions of 
law in the course of such inquiry, if in the course 
of the inquiry it appears to bo clear from tho 
facts brought out in the evidence or from tho facts 
alleged io the petition that the petitioner has no 
good subsisting cause of action, the Court can dis. 
miss the petition, but it cannot treat the petition as 
calling for an adjudication of various questions 
which ought to be the subject of specitic issues after 
all the pleadings have been filed. |.p. col, l.J 

Petition, under section 115 of Aot V of 
1908, praying the High Court to revise 
the order of the Court of the Subordioate 
Judge, Palghat, in Misoellaneous Petition 
No. 2107 of 19X7, in Original Suit No. 03 
of 1916. 

FACTS appear from the judgment. 

Mr, T. A. Anantha Aiyar, for the Peti. 
tioners.— 'The lower Court has misunderstood 
the scope of Order XXXlll, Civil Procedure 
Code. It was not justified in deciding the 
question of limitation in an enquiry into the 
Xietitionera’ panperism. That is not the stage 
in which it could deal with the merits of the 
case. The only matter for adjudication before 
it wae whether the petitioner was a pauper. 
See Oovindatami fiUai v. Municipal Council, 
Kumbakonam (1), Koka Eanganayaka Ammal 

(1) 45 lad. Oas. 95i 41 K. fitOi 84 M. !<. J. 899. 
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V. Koka Venkatiichellapati Nayudu (2), 
Balknam Pillai v. Papp'i Pillni (3). 

Mr. 0. Madhavan Nair, for the Respond- 
ent. — Order XXXIII, rule 5 (d), gives the 
Court power to £ee if the petitioner has a 
good cause of action. In Subrumaniu Ohetly 
V. Kulayappan (4) Hannay, J., held that 
in a pauper enquiry, the Court may decide a 
question of limitation and dismiss the peti- 
tion on the ground that the claim was 
barred. 

JUDGMENT. — The plaintiffs, who are 
the petitioners, sued for a declaration that 
the consent decree in Original Suit No. 
422 of 1910 and the Karar dated hOth 
April 1912 are not valid and also for a 
declaration that the properties specified in 
the plaint are Tarwad properties. They 
paid a Court fee stamp of Rs. 10 treating 
the suit as one for a mere declaration. 
The Subordinate Judge directed that an 
ad talweM fee should be paid on Rs. 18, COO, 
the value of the properties as set out 
in the plaint. The fee payable would be 
Ra. 715 and the petitioners, alleging that 
they had no property sufficient to pay the 
ad valvretn fee directed to be paid, filed a 
petition to sue tn iorma pauperis. 

When the petition oamelon for disposal, the 
Subordinate Judge held that the suit was 
''barred by limitation and dismissed it. Hence 
^ this revision petition . 

Tbe. Subordinate Judge was of opinion 
-tbat though all the plaintiffs were minors 
at the date of the transaction they seek to 
impeach, they are barred as theife were two 
adult members who could have sued. It 
is contended by the petitioners* Vakil (1) 
that the order directing payment 6£ ad 
Wlorem fees was wrong, (2) that the Sub 
ordinate Judge was wrong in going' beyond 
the scope of tbe enquiry directed in Order 
XXXlll of the Code of Civil Procedure, (3) 
that on the facts found tbe suit will not 
necessarily be barred 

As regards the first point, it is argued 
by petitioners’ Vakil on tbe authority of 
Ohingachatn, Vtiil Sankarckn Kair v. Ohinga- 
cbam Vitil Qopala Menon (5) that tbe 
Subordinate Judge was wrong in having 
^required, ad valorem fees to be paid as the 

(2)' 4 M. 823; 1 Ind. Deo. (n. b.) 1081. 

{8» 18M.L.J. 292<P.B.). 

(4) 28 Ind. Cas. 90; 1 L. W. 66S. 

(6)30-U.^18l 1* M.L.T, 412. 


NAIS. 

suit was for a mere declaration. It is 
unnecessary to consider this question on 
tbe present patition which relates to the, 
pauperism of tbe petitioners. If the order 
directing ad valorem, fees to be paid was 
wrong, the petitioners ought to have taken, 
steps to have the order set aside. The 
application to sue in forma piupms pro-- 
ceeded on the basis that ad cahren fee's had 
to be paid and that petitioners were unable to, 
pay it. 

As regards tbe other points raised, l ami 
of opinion that tbe Subordinate Judge 
acted with material irregularity iu dismiss*, 
ing the petition on the ground th\t it was 
barred. 

Tbe scope of the enquiry under Order 
XXXfIL of the Code of Civil Procedure ia 
primarily to determine the pauperism of 
tbe petitioners and in Govindasimi Pillai 
V. Mam'cipal Oouncil, Kumbakonam (1) it 
was held that upon an application to sue 
tn forma pauperis the Court was not justified 
in determining complicated, questions of 
law. 

Id the present case the questioa of limi* 
tation is not so clear as tbe Subordinate 
Judge imagines. If the karar and tbe 
TQzinamah were fraudulent and collusive 
as the plaintiffs allege, the question as to 
when the persons who could set it asid^ 
bad knowledge of a collusion or fraud 
becomes material. It is no answer to 
plaintiffs to say that there were members 
(defendants Nos. 11 and 21) who snb> 
sequently attained majority and who were 
inactive. Assuming that there were members 
who subsequently attained majority and could 
have sued, it must he shown that they were 
aware of the fraud and kept quiet fo? 
three years afterwards. Having regard to 
the decisions of tbe Privy Counoit in 
Nobin Ohandra Barua v. Ohandra Madhab 
Barua (6) the question whether there were 
persons who could by their dissent or 
inaction bind tbe minor plaintiffs or give ' s 
valid discharge is one not free from doubt 
or difficulty. The question of limitatioois 
not one which could be decided offhand 
on tbe scanty evidence before the Snbordioats 
Judge. 

•i 

(8) 36 Ind. Cas. 1; 4t C. 1 at p. 9; 20 M. L. T. ‘33j 
21 C. Vf. N. 97; 14A. Ij. J. 1199; 18 Bom. L. R. 1022; 
31 lI.D.J.aSe; 24 0. L. J. 503; (1916)2M. W. N. «6i 
6.L. W. 462 (P 0.}, 


% 
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It is no (^oabb trae that rale 5, oUase ((2), of 
Order XXXdl of the Code of Civil Prooedore 
gives the Coart power to rej^ot the applioation 
to eae in forma pauperis if the allegations 
do not show a oanse of aotion. It seems 
to me to he clear from the whole scope of 
Order XXXIIl that the primary question to 
which the Court’s attention ought to be 
directed is the fact of the petitioner's 
panperism. If in the course rf the enquiry 
it appears to be clear from the facts 
alleged in thr petition or brought out in 
the evidence that the petitioner has no 
good subsisting cause of aotion, the Court 
can dismiss the petition but the Coort 
ought not to treat the application for 
permission to sue as a pauper as call* 
ing for an adjudication of various 
questions which oug^t to be the subject of 
specific issues after all tbe pleadings have 
bern filed. 

In Ko^a Barg ■noynka Ammal v. Koka 
Venkatachellaioati Naywiu (2) it was held 
that the Court shoald not in. an applioa* 
tion to sue in forma pauperis go in'o the 
merits of the claim. In Rathnam Fill-ty. 
Happa f'iUai l3) a Poll Banob of this 
Court held, fallowing Koka Rtngannyaka 
Ammal v Koka VenkatacheUavati Nnyudu vi) 
and overruline Viie.ndra Tutha Swami v. 
Sudhindra 'Cirtha Swami (7), that in an 
enquiry under section 409 of tbe old Code, 
corresponding . to Order XXXlH, rule V, the 
Court ought not to go into the evideiioe as to 
the merits of tbe case. Tbe Chief Justice was 
of opinion that the Munsif acted illegally in 
allowing evidence to be put in on behalf 
of the defendant with reference to the 
merits of the claim of the party applying 
for leave to sue »n forma pauperis and in 
dismissing tbe applioaticn un the ground 
that on the evidence on record the applicant - 
bad no eobeisting canse of action.” A 
similar view was taken in Sonfiararamier 
V. Stt&ramami Aiyar (t). In 7enio6a Bow 
V. Thuniya Satar ra Ohetty (») it was held 
by Benson and Sankaran Nair, JJ., that tbe 
enquiry under section 409 of tbe Code of 
Civil Prcoadure should be contined to tbe 
question of pauperism and shoald not be 
extended to matters touching tbe merits of 

(7) 19 U. 197| 6 M. L. J. 103i 8 Ind. Deo. (». i.) 

MS. 

(S) 18 U. L. J. 426. 

(0) 8 Tad. Oas. 829| 8 M. l. T. 868. 


the case. Kamrakk Nath 7 . Sundar Nath OO) 
anl Vvendra Tirtha Swami v, Sudhindra 
Tirtha '^wa-ni (7) were dissented from and 
the Pall B«nch ruling in Ratknam Pillai 
V. Pappa Pillaiid) was followed. 

A similar view was taken in De6i Das 
y. Ram Gharn Dass (11), which was folhwed 
in Gopal Chandra Neogy v. Bigoo Mistru 
il2). 

My attention has besn called hy Mr. 
Madhavan Nair to Subramania Ohetty v. 
Kulayappm (4), where it was held by 
Hannay, J., that it was comoeteut to the 
Cocrt in an enquiry under Order XXXtll 
to go into the question as to whether the suit 
is barred by limitation No reference is 
made by the learned Judge to tbe decisions 
of thi? Court referred to by mo above. 
All that was held in Nnwah Bahadur of 
Murshid had v. Ihrish Chandra (10 was 
that it was ojoioo^en'; to the Court "to 
iof-errogate the oetitioner as regards the 
merits of the claim obvioQ*ly with a view 
tn determine whether nr not his allegations 
show a cause of action.” It was hell that 
iu order to natisfy itself aUo the exiatenoe 
of a subsisting oacse of aottnn tbe Court can 
refer not only to tbe petition but also to 
statements made by psti'ioier during the 
course of the enquiry. Tnis decision is no 
authority for tbe proposition tha . tbe Court 
ought to frame an is-uc ast) limitatiou, 
which is often a question dependent on 
facts and requires parties t> go into tbe 
question which ought properly to bs tbe 
subject' matter of an issue after tbe plaint is 
admitted. 

I am of opinion that the Subordinate 
Judge acted with material irregulari y in 
dismissing tbe petition on the ground that tbe 
claim was barred by limitation, and ‘•eb aside 
his order and direct him to d.spji-e of tbe 
petition acoordirg to law 

Coats will abide and follow tbe result. 

H. 0. F. 

Petition allowed-, Causi remanded. 

lui. Dec. 

(1C 2 0. W. N. 474. 

(12 ,8 C. W. N 70. 

(I3J 11 Ittd. Caa. 66j 13 0. L. J. 693. 
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r&lO t'. BEUARIL&L. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 21 of 1919. 

AaguBt 23, 1919, 

Present : — Mr. Findlay, A. J. 0. 

YADO — Defendant— Applicant 

versus 

BEHARILAL -Plaintiff — Non Applicant. 

Evidence Act (I of 1872>, s. 92, proviso (2) — 
Negotiable Inxtruments Act (XXVI of 188U, s. 80— 
Promissory note— Oral agreement as to payment of 
interest, whether admissible — Interest, whether can be 
allowed— Finding of fact as to payment of money, 
whether can be challenged. 

Where a promissyry note makes no mention 
regarding the payment of interest, oral evidence is 
inadmissible, under the provisions of section 92, 
proviso (2) of the Indian Evidence Act, to prove a 
contemporaneous oral agreement to pay interest. 
All that can be awarded to a plaintiff suing on such 
a promissory note ia interest at 6 per cent per 
annum under section 8U of the Negoliablo Instru* 
ments Act [p 242, col. 1.] 

Fathuma Biii v. Hanuinantha Roiv, 17 M. L. J. 296; 
Luchmi Chand Jhoivar v. Hemendra Prasad Qhosh, 26 
Ind. Cas. 936; 18 C. W. N. 1260, Banwari Lai v. 
Jagar Nath Prasad, 85 Ind Cas. 431; 1 P L. J. 71, 
followed. 

The mere fact that a promissory note or other 
similar document is not s.xecuted for a sum of money 
alleged to iiavo been advanced, is no ground for 
holding that the finding of a Court that sneb sum 
had been advanced is incorrect, [p. 242, col. 2.'] 

ApplioatiOD for revision of the jadgmeot 
aod decree of the Jadge, Small Caase Goart, 
Nagpar, dated the 6th Jannary 1919, ia 
Sait No. 1587 of 1918. 

Mr. 0, E Deo, for the Applicant. 

Mr. K. P. Vatdyo, for the Non-Applicant. 

ORDER —The main question in this ap 
plication for revision ia whether a collateral 
oral agreement to pay interest on a pro- 
missory note can he proved or not. The 
promissory note in suit was for a simple 
som of Rs. 325 and made no mention 
regarding the payment of interest. On 
the other band the plaintiff-respondent 
alleged that there was a collateral oral 
agreement to pay interest at 2 per cent* 
per mensem and the lower Coart has award 
ed interest at this rate. There is considerable 
ease authority for the view that oral evi- 
dence is inadmissible to prove a contem- 
poraneous agreement in a case like the 
present, having regard to the provisions of 
section 92, proviso 2, of the Indian Evidence 
Act and that all that can be awarded to the 
plaintiff is interest at 6 per cent, per annum 
Vider section 80 of the Negotiable Instru- 


ments Act. This view was takeo by Beosou 
and Wallis, JJ.. in Fathuma Btviy, Hanu‘ 
mantha Row (0 and by Jenkins, G. J., and 
Woodroffe, J., in Luchmi Ohand Jhowar v. 
Hemendra Prasad Ghoih (2). The decision in 
the Madras case just referred to was quoted 
with approval by Stanyon, A. J, C., in 
Ranguppa v. Bismilla Khan (3). Similar view 
was also taken by Mulliok, J., in Banwari 
Lai V. Jagar Rath Irasad <4). Their Lord- 
ehips of the Privy Council in Okaruhiam 
Laiji V. Ram Rarain (s) apparently left this 
question open so far as a contemporaneous 
oral agreement to pay interest is concerned. 
I can, as at present advised, see no reason 
for differing from the view which has 
been taken in the various High Court 
deoieions just quoted. The only considera- 
tion that has been urged on behalf of the 
respondent in this connection is that it is 
extremely unlikely that there would be no 
agreement to pay interest on the ar. ount of 
the promissory note, hot this is after all 
merely a matter of probability and having 
regard to the formal nature of the docu- 
ment, t am of opinion that the evidence to 
prove the alleged oral agreement was 
inadmiesible in the circumstances of the 
case. In the circumstances the plaintiff* 
non-applicant is entitled to interest at 3 
annas per cent, per mensem. 

The second contention urged lo 
revision is that there bad been no suffi- 
cient proof of the further advance of the 
Rs. 15 for which a decree has also been 
given by the lower Court. This was 
after all a pure Boding of fact, and the 
mere fact that a promissory note or simi- 
lar document was not executed therefor 
would be no ground for bolding that the 
lower Court’s finding that this amount had 
been advanced is incorrect. 

The result is that the applieation suc- 
ceeds as regards the first contention on 
revision and the plaintiff will reoeive ft 
decree for Rs. 325 with interest at annas 8 
per cent, per mensem instead of the rate 
of Rs. 2 per mensem as allowed by tbs 
lower Gonrt. The decree in respect of 

(1) 1? M. L- J. 296. 

(2) 26 Ind. Cas. 935; 18 0. W. N. 1260. 

(3) 32 Ind. Cas. 238; 12 N. L. B.9acp. 11. 

(4 3> Ind. Cas. 431; 1 F. L. J. 71. 

(5) 29 A. 33; 11 0. W. N. 105; 17 M. L. J. 36; 4 A 
L. J. 29; 1 M. L. T. 4i75 9 Bom. L. 3. J; 5 0. Ii- J. 7 
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the Rfi. 15 advanced with interest at 
Re. 2 per cent, per mensem will stand. 
The COD applioant- plaintiff will bear the 
applioant'deFendant’s oosts in this Coart, 
he having saooeeded in his main oonten* 
tioD, while in the lower Court ooste will 
be borne by the parties proportionately to 
their enooess and failare. I 6x Rs. 30 as 
Pleader’s fees in this Coart. 

Order accordingly. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos, 837'and 1405 

OP 1917. 

Pebrnary 14, 1919. 

Present: — Mr. Jostioe Sadasiva Aiyarand 
Mr. Jastioe Napier. 

In S. A. No. 837 op 1917. 

T. R. KRISHNASWAMI AIYAR— 

DBPBNDiMT No. 3-Appell»nt 

versus 

MANGALATHAMMAL AMD oraeas — 

FlAIMTIPP AMD DbFEMDANIS No8. 1 AMD 2 
— ReSPCNl EM7S. 

IkS. a. No. 1405 or 1917. 
PARVATHI AMMAL-Dependamt 
No. 2 — Appellant 
versus 

MANGALATHAMMAL and otcErs — 
Plaintipp AMD Defendants Nos. 1 and 3 
— Respondents. 

Evidence Act (I of 1872), ss. 9^, 99— Evidence, 
admissibility of, tendered by persons not parties to 
docwment in proof of its true character — ‘Varying' ins. 
99, meaning of. 


Section 99 of the Evidenco Act is an onabliog 
section just as section 92 is a disqaalifying section. 

[p. 245, col. 2.] 

The word 'varying' in section 99 of the Evidence 
Act covers the same ground as the words “contra- 
dicting, varying, adding to or subtracting from” in 
section 02 of tho Act [p. 246, cot. 2 ] 

It is competent for persons who arc not parties 
to a document to adduce oral evidence to show that ! 
the rights of parties to it are at variance with the 
rights ostensibly created and declared by thor 
instrument tp- ^45, ool. '/.] > 

ifaung Eyin v. Ifa Shtoe Lau, 42 Ind Cas. 6i2- 46 0. 
320| 16 A. 1. J. 826j 83 M. L. J.648. 8 P. L. W. 185- 
6 L. W. 777 j 22 0. W. N. 267» 23 M. L. T. 36= 27 C L 
J. 176j 20 Bom L. E. 278j « 1918) M. W. N. 300- 9 L b’ 
E. 114, 11 Bur L. T. 21,44 I. A. 286 {P. C.), explained! 

SeoDod appeals against the decree of the 
Ooart of the Sabordinate Jndgp, Kamba- 


kooam, in Appeal 8nit No. 125 of 19l6, 
(Appeal Sait No. 371 of 1916 on the file of 
Ihe Dlatriot Ooarf, Tanjore, aod Appeal Suit 
ITo. 1 of l9l8 on the file of the Coart of the 



Sabordinate Jadge, Taujorp, transferred 
to it by the High Coarfc for fresh finding), 
preferred against the decree of the Court 
of the District Mansif, Tiravadi in Original 
Sait No. 13 of 1915. 

These second appeals came on for hearing 
on the 24th and 25tb July 1918. 

PACTS appear from the judgment. 

Mr. P, ITrishnostcami Aiyar, for the 
Appellants. — Kxhibit I is, in terms, an 
absolate conveyance. Under section 92 of 
the Evidence Act, oral evidence is inad* 
missible to show that only a mortgage 
was intended. 3foitoyappan v. Palarsi 
Goundan (1) and Venkatasubba Saslrial v. 
jS«6r manta Aiyar (2). 

Mr. T. R. Vencatrami Sastri (with him Mr. S, 
Venkatarama Aiyar), for Respondent No. 1.— 
The ezoloeion of oral evidence is only as 
between the patties to the dooament and 
where the litigation is between snob parties. 
Third parties are at liberty to show the 
true character of the dooomeat. The 
plaintiff, as Vasadeva Aiyar’s creditor, 
seeking to attach the property as his for 
her decree, is not Vasadeva Aiyar’s 
representative and she is entitled to show 
that Exhibit I was intended to operate as 
a mortgage, b'ee Maung Kyin v. Ma Shwe 
Law (3), Pathammal v. Syed Kalai Uavuthar 
( 4 ). Under section 99 of the Evidence Act 
persons who are not parties to a document 
or their representatives.in-interest may give 
evidence to show a con temporaneoae agreement. 

Mr. K. V. Krishuastoami Aiyar, in reply.— 
Section 92 has not been properly interpreted 
in Jagat Mohini Pasi v Rakhal Das (5) 
and t Qihammal v. Syed Kalai Ravuthar (4). 
The words no evidence shall be admitted 
as between the parties’ to any instrument 
apply equally to evidence tendered by 
third parties. 

JUDGMENT. — The 3rd defendant is the 
appellant in the one case and the 2Dd 
defendant the appellant in the other case. 
They are alienees of different lands from the 

(1) 20Iud.Ca8. «24s 88 M. 226 at p. 280, (1913) M. 
W. N. 66'>: 2A M.L. J. 290. 

(2) 42 Ind Cas. 827, (1917) M. W. N. 674, 6 h. W. 

703. 

,3) 42 Ind. Cas- 642, 45 C. 320; 16 A. L. J. 826, 33 M. 
L. J. 64^8 » P. L. W. 6 L. W. 777, 22 0. W. N. 267, 
23 M. L.T 36: 7 0. L. J. 175, 20 Bom. L. B. 278, 
(1918>M. W. N 88 0s « L.B. E. 114, U Bur. L. T. 
21; 44 L A. m ,P. 0.). 

(4> 27 H. 829. 

(6) 2 0. L. J. 338. 
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let defendant. The let defendant's title to 
these lands (and other lands with which 
we are not oonoerned in theee second 
appeals) arcse oat of a sale deed Exhibit 
I, dated 11th February lyOd, executed by 
one Vasudeva Aiyar to 1st defendant for 
Rs. 4,000. In execution of a decree against 
the vendor (Vesadeva Aiyar), the decree- 
holder (the present plaintiff) attached these 
lands in 1913 on the ground that not- 
withstanding the sale deed of 1906 in 
favour of the present Ist defendant, 
Panchapakesa Aiyar, the ownership in the 
lands remained with the plaintiff’s judgment' 
debtor Vasudeva Aiyar. Then the Ist and 
2nd defendants put in claim petitions (the 
former of which had been allowed before 
date of suit) and the properties were 
released on 23rd December 1913; hence 
this suit for a declaration that the proper- 
ties are liable to be attached as Vasudeva 
Aiyar’s propeity, in execution of tbe plaint, 
iff’s money decree passed in Original 
Suit No. 480 of I9l2 against Vasudeva Aiyar. 

Tbe plaintiff (Ist respondent), tbongb she 
at 6r8t attacked the sale deed of 1906 in 
favour of the 1st defendant on the grounds 
of fraud, want of consideration, colourability 
and 80 on, gave np, before tbe judgment 
was pronounced in the Brat Court, all tbe 
other grounds of attack except this single 
one, tit., that though Exhibit 1 is in form 
an absolute oonveyanoe for Rs. 4,000 by 
Vasudeva Aiyar to the let defendant, 
there was a cootemporaneons oral understand* 
iDg by which the lands ostensibly o*)Dveyed 
were merely to remain as mortgage 
security for the re payment of the moneys 
which the Ist defendant undertook to pay 
in discharge of all the creditors ri 
Vasudeva Aiyar, who was the Ist defendant’s 
maternal uncle. It is found that tbe ist 
defendant afterwards paid up Vasudeva 
Aiyar’s debts to the extent of Rs. 6,728. 

The District Munsif in a well-considered 
judgment made the following concluding 
observations: “The plaintiff has failed to 
show that Exhibit 1 was nominal or 
fictitious or that it was intended to have 
only a limited operation. Tbe assertion 
that a transaction is not really what it 
purports to be, is one that will be regarded 
by the Courts with great suspicion and 
must be strictly male out by evidence. 
There ia no evidence that the parties 


mala fide omitted to take into ucoount or sup* 
pressed any genuine rr subsisting debts at 
the lirce of Exhibit I which wa^ preceded 
by prolonged investigation and negotialions^ 
Tbe sale did not leive tbe vendor destitute. 
Vasudeva Aiyar bad no issue and he kept 
to himeelf lands measuring about ao acre, 
which was enflBoient for his subsistence. 
These, he. no dnubt, gifted away nnltr 
Exhibits XVII series” (September and 
August 1909). “If he did not really 
intend to make a sale in favour of tbe 
1st defendant, why did he execute a sals* 
deed? Tbe 1st defendant also got possession 
of the properties and enjoyed them with 
all tbe indicia of ownership. Tbe Ist 
defendant is also in possession of tbe title* 
deeds, which is a^so an important element 
for consideration. I, therefore, hold that 
Exhibit 1 was intended to operate as an 
outright sale.” 

Tbe lower Appellate Court reversed the 
judgment of tbe Dietriot Munsif and its 
coDclusioD is thus stated in paragraph 10: 

in tbe result, I am clearly of opinion 
that DO sale was intended under Exhibit 
I and that it was executed on the under* 
standing that Ist defendant waste payoff 
all tbe debts due by Vasudeva or,” probably 
a mistake for ‘and,’ “to have a charge on the 
lands for tbe sums paid by him.” Tbe lower 
Appellate Court accordingly granted a declara* 
tioD that tbe properties in suit are liable to be 
sold in execution of the decree in Original 
Suit No. 480 cf 1912 on the file of the 
Tiruvadi District Munsif, subject to Ist de- 
fendant’s claim therein for Rs. 6,72$. 

Tbe appellant’s learned Vakil Mr. E. V« 
Krisbnaswami Aiyar argued that, under 
section 92 of tbe Evidence Act, oral 
evidetos was inadmissible to prove that 
tbe sale deed Exhibit J, which contaioed 
words intended by the parties to tbe doou* 
ment to express the meaning of absolute 
conveyance, should operate only as a mort* 
gage and he relied on the oases in 
Mottayappanv. ^alani Qoundan (1) (Benson 
and Sundara Aiyar, JJ.) and Venkatasubba 
Sastrial v. cStthramaaia Aiyar (2). It was held 
in those oases that oral evidence was 
inadmissible to prove that a different mode 
of operation was intended for a deed from 
the one which tbe executant stated in tbe 
deed and which they intended that tbe 

deed should state. It wasj howeveri oontende^ 
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for the lat reapontlent that it is onl 7 whera 
<Ae iiitgr i/o** is batw^en the oarties to the 
dooa'nenb or their representatives that oral 
evidenoe is exoloded to vary the operation 
of the doonoient and as the plaintiff is a 
creditor of Va'jndeva Alyar seekintf to attach 
propsrties as Vasadeva Aiyar’a to resover 
her decree debts, she is not a legal 
representative of Vasadeva Aiyar and ia 
entitled to shovv by oral evidence and by 
oondaot of parties that Kihibit I was 
intended to operate only as a mortgage 
transaction. The 1st respondent's learned 
Vakils relied principally opon the Privy 
Coanoil case in Mnung Kyin v. Ma Shtoe 
Lav (3) and on the Madras case reported as 
Pathammal v. Syed Kalai Ravuthar (4). 
We might also refer to the case in Bageshri 
Doyfil y, Puncho (6) decided by Mr, Jnstioe 
Banerji and which is a direct authority in 
respondent’s favoar. In that case the 
plaintiff saed to recover one- fourth of the 
price of a hoose alleged to have been 
sold by the Ist defendant to the 2 t 3 d 
defendant, the plaintiff’s claim being based 
opon a local custom. The transaction 
between the defendants was ostensibly not 
a sale hot a usofraotaary mortgage. The 
barned Julge held that the plaintiff, not 
being a party to the transaction, was 
ectifcled to give evidenoe to show that 
what purported to be a osufraotaary 
mortgage was not in reality such hot was 
in fact a sale. The learned Judge followed 
the decision in Jagat Mohini Daii v. Rakhal 
J)a$ (5) and Patkammiil v. Syed Kalai 
Satuthar (4) and dissented from Bahiman 
V. ElahiBalsh (7). 

Against this contention of the respondent, 
the appellanl’e learned Vakil Mr. K. V. 
KrisbLaswami Aiyar argued in reply that 
section 92 of the Evidence Act was not 
properly interpreted in Jagat Mohini Dad 
y. Rakhal^ Dai (5) end Pathammal ?, 
ifved Halai Bavuthar (4) and that the 
observations on section 92 of the Evidence 
Act in those oases were not necessary for 
the deoiiion of those oases. If we under- 
stood him aright, his contention was that 
tbe words "no evidence shall be admitted 
at between the parlia to any such instro- 
nent or ibeir representatives in-interest” 

R) 2S A. 473| A. W. N. (1900) 89; 9 A. L. J. 814. 

7) 28 0.70, 
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msan, not msrely that the parM :»3 to that 
instrument cannot give snob evidence in 
their own interest when they are parli-’s 
h a Hfigation, but that the words also 
mean that even a third party litigant Oinn-it 
bs permitted to give evidence to show ♦hat 
the rights of the pirties to thi instrnrnent 
as hstm n such pirties are at variance with 
the rights ostensibly created and declared 
by the instrument. The 6rat answer to 
this contention is that it does violence to 
the words of the section, tbe language 
being admitted as bstwoen,” which clearly 
has reference to the parties opposing one 
another at the trial. The second answer ia 
that it ignores section 99, which is an enabling 
section just as section 92 is a disqualify, 
mg section. It is well eettled that the 
word varying’ in section 99 covers the 
same ground as the words ‘‘contradicting, 
varying, adding to, or subtracting from” in 
section 92 vide Ptihamnial v. ‘^yel f^alai 

Ravuthir (a) . No ooastruo'^ion of section 92 

can modify the dednite langu ige of this 
section, which provides that persons 
not parties to tbe document or their 

representatives in-interest may give evidence 
to show a contemporaneous agreement. 
Lastly the narrow ooostruotion sought to 
be put on the judgment of the Privy 
Coanoil in Maung Kyin v. Ma Shwe Law 
(3) cannot be supported on its language, 
Tbe appellant in that case was not a party 
to the sale impugned, and he sought to 
have it declared that the sale by the one 
party to tbe other was really a mortgage 
which left intact bie right. The Board 
Bay, ‘wherever evidenoe is tendered as to 
a trausAotion with a third party, it is 
not governed by section 92:” and again, 
"both grantor and grantee in that doou- 
meat were dealing with the property of 
an owner vtho was a third person and the 
evidence led as to that third parly’e rights 
is admiesible”— tbe evidenoe not being as 
to bis title bat to show that the parties 
meant tbe doouroent to be a mortgage. 
We are, therefore, unable to accept this 
contention and must bold that the evidence 

19 adoii99ible» 

The neit oontention of the appellant was 
that the lower Appellate Court has made 
several statements in tbe course of its 
judgment which are not supported by any 
evidence on the record and that it accordingly 
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miedirected and prejutlioed its own mind 
serionsly in the oonsideratinn of the ease. 
We think there is mooh force in this 
oontentioD. In paragraph 4 of his judgment 
the Sobordinate Jadge says that the let 
defendant antedated Exhibit IX. Exhibit IX 
is a receipt executed by Vasodeva Aiyar 
and signed by him, and the date in it 
was written with bis knowledge and con- 
sent by the writer. It is, to fay the 
least, misleading to fay that the let 
defendant antedated it. Even accepting 
the evidence of Vasodeva Aiyar, it only 
shows (see re-examination) that Exhibit IX 
was brought into existence in consulta- 
tion between himself and the Ist defendant 
in order to get the sale deed oonBrmed. 

In paragraph 5 of the lower Appellate 
Court’s judgment, there ie even a more 
serious error. It is there stated that the 
Ist defendant “was forced to admit that 
the lands yielded 800 kalama of paddy 
worth Rs. 1,600 a year.” The let 
defendant made no such admission. On the 
other band, the evidence let in by him 
(9ee defendants’ witness No. 5 printed by 
mistake as defendants’ witness 13) was to 
the effect that Vasndeva Aiyar himfelf 
said that the yearly yield was between 
ICO and 150 halams (worth Rs 200 to 300). 
The Ist defendant admitted that for three 
years from the date of Exhibit I, that is, 
till 1-09 be allowed his vendor (and 
maternal uncle) Vasudeva Aiyar to be in 
possession of the lands and that in those 
years he obtained only a very small quantity 
of paddy from Vasndeva Aiyar, who 
represented to him that the yield was 
very bad in those years. The learned 
Subordinate Judge, while conceding tkat 
the Ist defendant might allow bis uncle 
to maintain himself out of the income 
even if the lands bad become the property 
of the let defendant, provided the balance 
of the profits is accounted for to him by 
Vasndeva Aiyar, argues that as the profits 
were worth Rs. 1,600 a year and as 
Vasudeva Aiyar’e maintenance could not 
absorb more than a small fraction of that 
sum, the 1st defendant would, if Exhibit I 
was intended to operate as a sale deed, not 
have allowed Vasndeva Aiyar to be in 
possession of the lands even daring the 
first three years. As we have pointed 
out already, the whole foundation for this 


argument is based upon the error which 
the Subordinate Judgo fell into, namely, 
that the lat defendant admitted that the 
lands yielded Rs. 1,600 income a year. 

In paragraph 7 of his judgment the 
Subordinate Judge misinterprets Ex- 
hibit XXV, which is the Police report that 
a case brought by the Ist defendant was 
"referred” as teohnioally false, meaning as 
pointed out in the report itself that the 
complaint bad been made under a mistake 
of law or fact.” The Subordinate Judge 
thinks that Exhibit XXV imputed dishonesty 
to the 1st defendant in making the com- 
plaint and that the 1st defendant’s oondaot 
in not proceeding further with that complaint 
was certainly not the conduct of au 
hone.st person.” He also ignores the hist 
receipts produced by the Ht defendant when 
arriving at the oonolusioa that even after 
1909 and until 1911, the Ist defendant was 
not in possession. 

In paragraph 8 again, be misinterprets 
Exhibit C (1) as showing that the let 
defendant agreed to give up his claim for 
Rs. 6,728 consenting to receive Rs. 3,700 
and to reoonvey the lands, ignoring the 
fact that some of the lands were under 
mortgage for Rs. 2,400, which debt had 
not then been discharged. On this mis- 
construction again be founds a further 
argument for bis oonoliision that Exhibit I 
was not intended to be a sale 

There are some other mistakes in tbs 
judgment such as that all the property 
which Vasudeva Aiyar had on the date of 
Exhibit f, dated I Itb February 1906, were 
conveyed under it to the 1st defendant. 
Exhibit Xv^II series shows that in August 
and September 1909 (3 years after date 
of Exhibit I) Vasudeva Aiyar made gifts 
of certain lands to two of bis female 
relations. No doubt, those documents 
recite that the lands had been orally 
gifted away previonsly, but without a 
finding that those recitals are true, it is 
misleading to say that Vasudeva Aiyar 
owned no lands on the date of Exhibit I, 
except what he conveyed under it. How- 
ever, this is a minor matter. 

On the 'whole, we are unable to accept 
the finding of the learned Subordinate 
Judge upon the question whether Exhibit I 
was or was not intended to pass title as 
owner to the Ist defendant and whether 
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there was a oontemporaneons oral arracge- 
meot that it should operate only as a 
mortgage deed. We, therefore, remit the 
ease for a fresh Budiog ou that qoestioo, 
haviog regard to the above observations 
and also to the sound prinoiple of law 
that even when it is a third party who 
lets in proof that the ostensible oharaoter 
of a deed was varied by a oontemporaneous 
oral arrangement, Courts should require 
very oogent proof before Bnding in favour of 
suoh a variation. 

While remitting the oase for a Bnding, 
we shall transfer the appeal from the 
6Ie of the Subordinate Judge of Kumba* 
konam to that of the Subordinate Judge of 
Tanjore, who is requested to submit bis 
Bnding within 4 weeks of the receipt of 
the records. It is unnecessary for us to 
say that we are not entitled to arrive and 
have not arrived at any Boding of uor 
own on the question of fact remitted for fresh 
finding. Having regard to the very strong 
language used by the Subordinate Judge 
of Enmhakonam in arriving at the 
fiuding which we have been unable to 
accept, it seems to ne desirable that another 
Appellate Court should arrive at a fresh 
finding, whether it be the same or a different 
finding. Ten days for objections. 


In compliance with the order contained 
in the above judgment the Subordinate Judge 
of Tanjore submitted the following 

FINDING. — The issne remitted to me for 
a finding is "Whether Exhibit 1 was or 
was not intended to pass title as owner to 
the let defendant and whether there was a 
contemporaneoue oral arrangement that it 

should operate only as a mortgage-deed?” 

• • • • • 

56. On a consideration of the whole of 
the evidence, I am clearly of opinion that 
there was uo outright sale and that 
Yasudeva Aiyar never intended to part 
with his ownership finally. I think they 
made only a temporary or provisional ar- 
rangement to be revised at a later period, 
and that it partakes more of the oharaoter 
of a security to Ist defendant, who in ad* 
vanoing moneys could rely upon the sale 
executed in bis favour than a sale with an 
agreement to reoonvey. Whether Yasudeva 
Aiyar intended to confirm that sale by a 
re^adjnatment of prioea in the future and 


obtain a reconveyance of such properties 
as were in excess of the value of the debts 
discharged by 1st defendant on bis behalf, 
or whether from the beginning the pro* 
perties were intended to be in Ist defendant’s 
hands only as security for all payments 
made by him, it is difficult to state de* 
finitely. But taking the whole evidence 
and especially the case put forward by him 
in his plaint Exhibit XVllI, I incline to 
think that it was only a transaction of 
seonrity and that the sale in let defend* 
ant's name was intended to create a charge 
upon the properties in 1st defendant’s favonr. 
The bad frame of the suit urging extravagant 
claims and putting forward unfounded as* 
sertioos might account in some degree for 
the paucity of full particulars of the actual 
events. Anyhow, the amoant dun to the 
let defendant will not be Ri. 6,728, which 
is covered by Exhibit IX. The amoants 
covered by the mortgages executed by the 
Ist defendant over the properties in Exhibit 
1 will have to be dedu'^ted therefrom and 
the sum of 605-14 10 paid by him to 
Yasudeva Aiyar’s wire as per decree Exhibits 
XXVI series added thereto. 

57. This is my finding on the issue 
referred. I would like to add a word of 
explanation for dealing with the matter at 
some length. The oase was very fully 
argued before me in all aspects. As the 
plaintiff was the respondent before their 
Lordships, it was open to her to support the 
decree of the Kumbakonam Sub-Court in 
appeal upon any ground and it was pos* 
sible that the respondent’s Vakil might 
again suggest the oase before their Lord- 
ships of a oovinouB transaction founded upon 
the case urged by the respondent in the 
Court of first instance and 1 believe also 
before Mr. Viswanatha Sastriar in the Enm* 
bakonam Sub-Court in appeal. 


These second appeals coming on for 
final hearing after the return of the finding 
of the Subordinate Judge of Tanjore npon 
the iesue referred by this Oonrt for (rial, 
the Court delivered the following 

JUDGMENT. -The fioding, though nn* 
satisfactory as baned on inferences drawn 
with the help of weak reasonings and doubt* 
ful evidence, is a finding of fact and we are con* 
strained to accept the same in second appeal. 
Even accepting the finding, we do not 



thi. k that thifi is a ea“e for Hllowirg onsta 
to the plaintiff, as the plain’ ft did mt admit 
in her plaint that a charge for 6 (‘iS ranees 
cr any let^^er amount was at all claimable by 
the dufer.dants. 

Further, the lower Appellate Court ought 
to have declared that charge in favour of 
defendants Xos. '1 and d (this will be in 
the proportion cf Rs. l.-tiO-? 0 to 
Rs. 6,307 9 0 as consented to before us), 
instead of in favour of the Ut defendant 
who bad parted with bis rights in favour 
of defendants Nos. 2 and 3. With the 
direction that the parties will bear tbeir 
respective costs tbroughcut (including the 
oofts in these second appeals) and with the 
substitution of defendants Nos. 2 and 3 for 
1st defendant as above noted as the holders 
of the charge, we dismiss these second appeals 
in other respects. 

M.C.I*. 

Appeali dismisseiK 


CAL'^OTTA HIGH COUR^. 

Appeal feom AppeLt-TB Dbckeb No. 1307 

Kt 1918. 

June 20, 19:9. 

Present; — Mr. Justice Newhould. 
MANMOHAN SiNGHA ROY and others 
—Plaintiffs — Appellants 
versus 

BENODE BBHARI DUBBY 

AMO OlHEMF — Dt'F'fS DANIS — RESPOfpENTS. 

Landlord and tenant — Service tenure— Co-sharcr 
landlord, whethe’' entitled to sue tenant lor assessment 
of Jair and equitable rent on failure of service. 

In the case of a service tenaro created by all the 
oO'ShaTcro in a zemindert not governed by the pro* 
visions of the Bengal Tenancy Act, a co-sharer land, 
lord is not competent to sue the tenant for aososs. 
ment of fair and equitable rent payable in respect of 
Ills share for failuro of service originally performed, 
[p 249, col. 1 ] 

Qholam iiohiuddin Hossein y. Kkairan, 31C. T881 
8 0 W. N. 325, relied on. 

Appeal against the decree of the Sub- 
ordinate Judge, 3rd Court, Hooghly, 
dated the 18tb of March 1918, affirming the 
(]eoree of the MuDeif, 1st Onort at Hooghly, 
(^ated the 17th of Aagost 1916. 


Bibo harendra Kumar Bose, for the 
Appellants. — The qucBtion for decision is 
whether in the cape of a eervioe tenure a 
00 pharer landlord can sue the tenant who 
has ceased to render any service for 
assessment of fair and equitable rent. 
The lower Appellate Court has erred in 
holding that the suit is barred by the 
provisions of seolion 188 of the Bengal 
Tenancy Act. The right to sue for 
deterroination of fair and equitable rent 
is a right conferred on the landlord not 
by the Bengal Tenancy Act but by the 
general law of the land. Section 188 of 
the Bengal Tenancy Act applies only 
where the act which the landlord peeks 
to do ip one required or anthcrizid by tie 
Act itself. The- cape in Qholam Mohiud' 
din Hossexn v. Khairan (1; was a suit 
for ejectment, and it is no authority for 
the proposition that a 00 sharer landlord is 
not competent to maintain a suit of this 
nature See Qholam Mohiuddin Hostein v. 
Khairan (I). There is absolutely no 
foundation for the learned .Tudge’s decision 
that the suit is not maintainable, I rely 
on Barhamdat Mis’ir v. Kiis^na Snkoy (2), 
Khondnicar Abdul Hamid 7 . Mohini '^nhfi 
Chaudhuri (31, Bcmnath '^il v. Sihi 
Debya (4) Further, apart from os«ep and 
rulings it is unjust that the plaintiffs should 
bs debarred from getting a fair and 
equitable rent from the defendant, who is 
in oollnsicn with the plaintiffs’ 00 sharers. 

Babu Apurba Oharan Mu’erjee, for the 
Respondents, was not called upon to 
reply. 

JUDGMENT. — This is an appeal against 
an order holding that the appellant'-’ suit 
was not maintainable. The plaintiffs .as 
proprietors of 8 annas share of a superior 
in-ere.pt in certain land sued the defendants 
originally for ejectment, bnt finally amsnded 
their plaint so (hat the suit was one in 
which the only relief claimed was an 
assessment of fair and equitable rent. The 
plaintiffs ’ 00 sharers were joined as oo defend- 
ants and the allegation was that the prinoiDal 
defendant was a holder of a service 
tsnure, that he disoontinued to serve the 

(U 31 C. 780: 8 C. W. N. 32fi 

»2) 20 Ind Oaa 9I0| 18 0. W. K. 465 

(3J 4 0. W.N. 603. 

(4) 40 lad. Oas. 848; 26 0. Ij. J. 882 
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plaintiffs and ttat, therefore, he was 
liable to pay rent for the land of his 
holding. Both the lower Coarts have relied 
cn the deoision of this Coart in the ease of 
Qholam Mohiuddin Hossein v. Khairan ( 0 . 
I am anable to eee how the fants of this 
ease oan be distingaisbed from the faots 
of that case. There it was held, firstly, 
that the oo'sharer landlord was cot 
oompetent to obtain a partial ejectment 
of the tenants to the extent of his share 
on the allegation of facts similar to thrive 
made in the present case. On that gronnd 
the appeal was dismissed. Bet it was 
farther remarked that in the case of a 
service tennre created by all the oo>har‘^ra 
in a Zemindari. not governed by the 
provisions of the Bengal Tenancy Act, aoo- 
sharer landlord is not competent to ene 
the tenants for fair and eqaitable rent 
payable in respect of bis share for failure 
of service originally performed. Tboagh 
the appeal was not decided on the basis 
of that Bnding, I can eee no reason for 
differing from that decision and it is 
saffioieot for the determination of this appeal. 
My attention has been drawn to several 
rulings, in which it has been held that a 
right to assess rent is not a right coder 
the Bengal Tenancy Act tut aright ander 
the general law, and it w.is so held in 
the decision to which 1 have referred. 

The appeal fails and is dismissed with 
costs. 

Appeal dismiesed. 


MADRAS HIGH COURT. 

Sbcokd Giv'L Appk 4 L No. 1034 of 1918. 

March 6, i9il>. 

Vreient: — Mr. Justice Bakewell, 
ard Mr. Jostioa Phillips. 

IMBIOHI BEEVI UMMA— Dipkiidant 
No. 6— AppBLLifcT 
tertut 

BRANHIPPURATHA RAMAN NAIR 
AKO OrHKRa — pLAIsriFF AND Defsndant) 
No3. 12 to l.S— RgseoiDBNrs. 

ifatcibar /.oui— Tarazhi of tconi'in, whether can 
eontut ofbranche»—‘Oift to wife by one hunbaml, whether 
enure$ for benefit of children by another husband-^ 
PwumpUon. 


The iarazhi of a woman may consist of two 
branches, one branch made up of cliildren by ono 
husband and tho other branch of children by unoilior 
husband, and cacli branch might own separate pro- 
perties acquired from their respective fathers, Jn 
other words, a separate bianch of a tnvazht can be 
established consisting of a woman and her children 
by one husband to the exclusion of tho children bv 
another husband, [p. 261, col, 1.] 

Second appeal against the decree of the 
Courf of the Temporary Sabordinate Jadge, 
Palghat at Calient, in Appeal Sait No'. 
33;f nf Iv*!? (Appeal Snit No. 5^4 (,f 1917 
on the 61e of the D. strict Conrt, Sooth 
Mal-ihar). passed again-t the decree of the 
Conrt cf the District Mnn‘-if, Parappanan. 
gad*, in Original Sait No. 594 of 1915. 

Facts — S att for rerfemntion by plaintiff 
as Karnavan cf his Tar«ad.The mortgage wae 
by one K. who was the eldest son of his mother 
by her eeoond husband, who gave these pro- 
pertieiK to bis wife and his children by her. 
Plaintiff was a descendant of hers by the let 
boshand. The question was whether be was 
entitled to redeem, or in other words, whe- 
ther the property belonged solely to the 
mother and her children by the second 
hopband rr whether the children by the let 
basband also were eqaally entitled so as to 
constitate plaintiff Karnavan and manager of 
the whole. 

Mr. 0 V. Anonth'jhUhna Aiyar (with 
him Mr. K. r. tinmohiskna Aiyar), for the 
Appellant. — The mother and the children by 
the second hasband alone mast be taken to 
form a separate farazlif so far as these pro- 
perties at least are oonoerned. For it is not 
likely that the donor woald have intended 
that persons, other than his own children, 
should share in what be was giving. See 
per Sankarar. Nair, J., in Ohakkara Kannan 
V. Kunhi Pokker (1). No doubt tav'izhi 
literally means descent throngb the mother 
withoot nferenoe to the father and so 
the tav :'ii would strictly include children 
by both hosbands. Bot a gift by a hasband to 
bis wife and bis children by her is intended 
lo be enjoyed by them only. And they are 
to enjoy as a tavazhi. Kunhacha Umma v. 
FfUli Mammi Ha'ee (2). The law in 
Travancore also is the same. See Mr. 
Joseph's Maramakkathayam Law, page 23l[ 

(l)'OInd.Cas 765; 39 M. 317 at p, 324 fP. R '• 
13 M. L. T. iffSj ^ M. L. J. 491; fI9l5 M. W. N HO 

( 2 , 16 M. 20i (P. B.); 2 U. L, J, 226; 5 Ind, Deo. 
o47e 
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and 2 Travanoore Law Jonmal, page 15, whioh 
is on all foars with the present ease. See 
also 5 Travanoore Law Report 116 and 22 
Travanoore Law Jonrnal 239 (F. B.). 

Even if the property is gifted direotly by 
the hasband, sinoe the donees formed a 
iavazhi and the property stood in the name 
of the senior male and the senior female of 
SQoh tavazhi, the presumption is that it is 
iavazhi property. See Mari Veetil Chathu Nair 
V. Mari Veetil Mulamparol Sekaran Nair (3). 
See also eeotions 23 and 24 of the Malabar 
Marriage Aot. And farther the property has 
been in the exclnsive enjoyment of the Unazhi 
for long over the statutory period to perfeot 
title by adverse possession. See also 
mana Mnnholi Qovindan Nair v. Amaya 
Mangalath Puthia Veetil Qovindan Nair (4\ 

Mr. iT. P.M. Menon, for the Respondents. — 
The Snding is that there was no gift at least 
direotly by the 2nd hasband. So the rights 
of the iavazhi do not arise by virtue of 
gift. And the ordinary presnmption is 
that when property stands in the name of 
a junior member it is Tarwad property. 
See Kutiastri Eriat Oovindan Nair v. Kutta- 
teriSankaran Nair And that presump* 

tion has not been rebutted in tbe present oase. 

Farther, how can there be a 
nnlesB it inolodes all the obildren by cue 
notbei? The alleged donor could as well 
have expressed any distinotion he wanted to 
make, in the absence of which it must he 
assumed that it was never bis intention to 
make any difference. See per Sankaran Nair, 
J., in Chahkara Kannan v. Kunhi Fokker (1). 

There can be no adverse possession by 
one co-owner against another. And so the 
finding on that question is right. 

JUDGMENT. — Plaintiff sues as Karnavan 
of Eranhipurath Tarwad to recover the 
plaint properties from tbe Stb defendant. 
Tbe plaint property was acquired in the 
names of Ooli Amma and Kelu Nair, who 
is ber eldest son by her second husband. 
Ooli Amma married twice and had some 
children by ber first husband Rarappan Nair, 
who divorced her. She afterwards married 
Raman Nair, by whom she had a son Kelu 
Nair and other children. 

(3) 6 Ind. Cas. 143i 33 M. 2dt)j 20 M. L. J. 86} 7 M. 
L. T. 382. 

(4) IR Ind. Cas. 103j (1912) M. W. N. 821. 

(6) 2 Ind. Cas. 183j 82 M 861 (F. B.)i 6 M. L. T. 106; 
19 M. L. J, 850. 


The real question for decision is whether 
the plaint property belonged to Ooli Amma 
and all her obildren by both the husbands, 
or whether it belonged to ber and her 
children by the second husband alone. Tbe 
main contention for tbe respondents is that 
there could be no separate iavazhi oousistiug 
of tbe children by one husband alone. The 
facts as found are as follows : — The plaint 
property was acquired in the names of Ooli 
Amma and Kelu Nair, the eon of Raman 
Nair. The learned Subordinate Judge does 
not believe plaintiff’s evidence that the 
property was given to Ooli Amma by her 
first husband Rarappan Nair, and be also 
fiuds that it is not proved that it was 
given to her and ber children by ber second 
husband Raman Nair. It ip, however, admit- 
ted that Raman Nair did give certain pro- 
perties to bis wife and bis children by her 
as is evidenced by Exhibits XVI and XVII, 
but tbe plaint property is not included lu 
those documents. We, therefore, see that 
Ooli Amma had some properties which she 
got from her husband Raman Nair for her- 
self and his children, as it does not appear 
that she bad any other friends. Tbe pre- 
sumption would be that any additional 
property which she obtained was acquired 
out of tbe proceeds of the property she so 
held. The Subordinate Judge merely says 
that Rarappan Nair might have given some- 
thing to Ooli Amma. This cannot be treated 
as a finding, but on the finding that the 
plaint property is not proved to have been 
given by Rarappan Nair, we are thrown 
back OD tbe presumption that the property 
was acquired with tbe funds already in 
Ooli Amma’s hands. 

There remains tbe real question for con- 
sideration, and that is whether a separate 
branch of a iavazhi can be eetablisbed con- 
sisting of a woman and ber children by 
one husband tn the exclusion of the obildren 
by another hasband. Where property is given 
to his family by a father, it is held with 
all the incidents of Tarwad tennre, Kunhacha 
JJmma v. Kutti Mammi Hajee (2), and this 
view is based on tbe presumed intention 
of the father to benefit bis own children. 
If, therefore, the second hasband gives pro- 
perty to his wife and bis own children, it 
is difficult to presume that be intended also 
to benefit the children by the former 
hasband or even obildren by a aabseqasnt 
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basband, in the absence of any expression 
of snob intention. No doubt the word 
iavathi may be, aa suggested by Sankaran 
Nair, J., derived from tayor (mother) and 
vathi (way), and would naturally include 
all the descendants of that woman. But 
even though that is the real meaning of 
iavathi, it has been held that branches of a 
Tarwad oonaiating of persons who have acquir- 
ed separate property from their father are con- 
stituted as tavaaW by virtue of the possession 
of that property. If, therefore, the property 
was intended for that man’s children alone, 
there is no reason f ir addingtothe branch 
which is to enjoy that property the children 
by another husband. The very fact that 
these tavazkis are very frequently called 
p'ithrava''k<uam tavaihis leads to the in- 
ference that they are not merely descendants 
of one female btrt also branches of the 
family which are benedted by a gift from 
tbeir father and are thereby oonatitated 
as tacazhis. In this view there is no real 
difficulty in supposing that the tavaehi of 
a woman could consist of two branches, 
one branch made up of children by one 
husband and the other of children by 
another husband, and each branch might 
own separate properties obtained from their 
respective fathers. This has been recognised 
by SaJasiva Aiyar, J., in Oha’ikara Kantian 
V. Kunki Pok'ur (1) and apparently is 
the view taken in Travanoore. No doubt 
Sakaran Nair, J., in the same case at 
page 324* suggests that children born by 
another husband, would benedt in the gift 
made by the drst husband, and be proceeds 
on the assumption that a tavazhi must 
consist of a woman and all her children 
by whomsoever bagottec. Srinivasa Iyen- 
gar, J.,.also assumes that a iavathi must 
consist of a woman and all her children 
by the various husband], but be gjes on 
to say that *'it is certainly diffisult to 
presume an intention in the first husbiol 
to graut the property to his wife's children 
by another bnsbaud. Such oases are likely 
to oosur very rarely.” Neither of these 
learned Judges has oousiderad the possibility 
of brauobes within the iavathi and as 
pointed out by Sadasiva Aiyar, J., when 
there are branches within a Tarwad there 
is really no reason why there could not 
be similar brsnohes within the iivitai. 

•Page of 89 H.— fd. 


If the possibility of that is conoeded, then 
undoubtedly Ooli Amma and her ohildren 
by Raman Nair would constitute a separate 
branch and we think that that was the effect 
of the gifts in their favour by Raman Nair. 
If that is so, plaintiff as the Karnavan 
of the main Tarwad would have no interest 
in these properties, although be is a 
descendant of Ooli Amma by Rarappan 
Nair, and wonld have no right to interfere 
with the alienation of the property by 
members of the branch consisting of the 
children of Raman Nair. 

Apart from this point, there is the ques- 
tion of adverse possession. The plaint pro- 
perty has been dealt with ever since 1875 by 
the sons of Raman Nair, although at the time 
these dealings took place there were 
members of the Tarwad senior to them. In 
fact at one period Kanaran Nair, son of 
Ooli Amma by Rarappan Nair, was Rarnavan 
of the Tarwad when the property was dealt 
with by the ohildren of the other husband, and 
also later on Benares Gjvindan Nair was the 
Karnavan and his claim in respect of other 
properties of the sub iavathi was disallowed 
in a suit brought by him. No doubt the 
learned Subordinate Judge has found that 
there was no adverse possession by this 
iavathi. But for coming to this oonclosion 
he has relied upon a proposition for which 
there is apparently no eupport on the 
record, for be eays that it is not uncom- 
mon in Malabar to take demises in the 
names of junior membere of the Tarwad.” 
This may be correct, but it is not in 
evidence in this case, and when it is 
remembered that tbs demise was taken in 
the name of a man who was not only a 
jenior member of the main Tarwad but 
might be also the Karnavan of a branch, 
the case bears a somewhat different appear- 
ance. The delaying of this property by 
this t^vazM was to the knowledge of the 
pUintiS's predesdssers and apparently of 
plaintiff himself, atid oonseqaently the fact 
that it has been so dealt with for ths let 
41 years would constitute adverse possession 
against the Tarwad of which plaintiff is 
DOW the Karnavan. 

The appsal must acaordiogly be allowed 
and the suit dismissed with 8th defendant’s 
cost throughout. 

Appeal allowed, 

M. c. ?. 
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BOMBAY H^GB COURT. 

Ofti'SixAL Civil .fanMnicTiuN Appeal No. 13 

OP 1919. 

JuV *919. 

Present: Sir Norman Macleod, Kt., Chief 

•lastioe, and Mr. .Tnstioe Heaton. 
BILASIRAI LAXMINARAYAN- 
Plaintiff— Appbllamt 


tersus 

CURSONDAS DAMODARDAS— 

D‘fpBSD*HT— R'SPONDESI. 

Civil Procedure Code V of 190^', «. 151, 0 IX, 
rr R g-Difmiiisal of suit for ilefauU—Restorntion, 
<.»olica(mn for—Suffirient cause, failure to csfahltih— 
Inherent power of Court, exercise of~Precedents, value 
of-Question of fact -Discretion of Court. 


Order IX, rule 9 o{ the Civil Procedore Code, 
makes it coniDulsory on a Court to set aside a 
dismissal under Order IX, rule 8 of the Code, where 

the Dlointill satisdes it that there was sufficient 

cause for his non-appearance. This rule, however, 

does not take away the Court s power to restore 
the case for any other valid reason. The Court can 
exercise its inherent inrisdiction for the ends of 
iustice, provided the defendant is amply protected 
in the matter of costs, [p. 253, col 1,] 


The decision of one Judgo on the facts before 
him that Bufficieut cause has not been shown for 
the restoration of a snit, cannot provide a prece- 
dent for other Judges on similar applications, [p. 

^^On^^queations of fact or imtters of discretion there 
can be no precedent, Each .fudge is entitled to 
oomo to the conclusions ho thinks right on questions 
of fact and in matters of discretion, [p- 3^53, ccl. I.J 

• pacts appear from tbe following jndg. 


men^' by 

Pratt, J.— This a motion by the plaintiff 
io Suit No. 1664 of 1918 onder Order IX, 
role 9. 


On the snit being called on for hearing 
on tbe 7th January, Connpel applied for an 
adioarnmant on tbe cronnd that tbe plaint- 
iff had not appeared. Conpsel ooold give 
no reason for plaintiff’s absence and suggest- 
ed that be might have sneoambed to the 
prevailing epidemic. The adjoarnment was 
refused. Couisel asking for an adjournment 
is not an appearance [ Hinga Bibee v. Munna 
Bthee (1)] and Gouneel admitted that be 
did not appear in tbe suit. 


Tbe suit was accordingly dismissed under 
Order IX. rule 8. 

Plaintiff now prays for restoration on the 
ground that not expecting tbe suit to be 
called on so soon he went to fetch a witness. 


He pays he returned a quarter of an boor 
afler the suit was disposed nf, 

I do not think tbie is “ suffinent oauss ” 
under Order IX, rule 9. Tbe plaintiff 
knew the suit was on tbe board for the 
day and took the risk of its not beiog 
called on in bis ab-enoe. I feel bound by 
tbe precedent in this Court of tbe very 
similar case: Mantlal Dhunjt v. Gultxm 
Husein Vazeer (2). 

If tbe plaintiff had moved tbe Court 
the same day or asked me to note his 
presence in Court that day, I m'gbt have 
considered whether there was a case for 
an order under tbe ioherent jorisdiotion 
of the Court, bat he did not do so. 

1 dismiss tbe motion with costs. 

Mr. Desai, for tbe Appellants. 

Mr. Bahadurfi, for the Respondents. 

JUDGMENT. 

Macleod, O.J. — This suit was called ou 
for hearing on- the 7tb of January 1919, 
when Counsel, who had been instructed on 
behalf of tbe plaintiff, Boding that his 
client was not in Court to give evidence, 
asked for an adjournment. The defendant 
appeared and opposed the application, which 
was refused, and thereafter the suit was 
dismissed under Order IX, rule 8. The 
plaintiff then asked for the restoration of 
the suit on tbe grounde mentioned in his 
affidavit of tbe 21st of January 1919. lo 
paragraph 4 be said : 

“ 1 say that 1 could not attend the Court 
in time, as 1 bad been that morning to 
the 6rm of Messrs. Sadasuk Gambhirohand 
to bring with me to Court Mr. Revamal 
Easturoband, tbe Moonim of the said 6rm, 
who is my priuoipal witness in this suit. 
I had been to tbe said firm to fetch the 
Moonim at about 11 a. m. but was told 
that tbe Moonim was oat and would soon 
return. As I was told that he would 
soon return I waitel for him. The said 
Moonim returned about 12-30 noon and soon 
after be returned, 1 came with him to the 
Court but I found that tbe suit was called 
on and dismissed. As tbe suit was four- 
teenth on the Board List for that day, I did 
not expoot it to be called on before 1 P. H- 

Tbe learned Judge did not think that 
the facts alleged in that affilavit provided 
suffiiient cause under Order IX, rale 9, 


(l) 81 0. 160} 8 0. W. N. 97. 


C2) 18 B. 12; 7 Ind. Deo. (n. e.) 8. 
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and he said be was bonnd by the precedent 
in the ease of Manilal Dhunji v. Oulam 
Busein Vateer f2). Bat it is d fficalt to nee 
how a deoieion of one Jadge on the facts 
before him, that suffioieot oaase has not 
been shown for the restoration of a enit, 
ean provide a preoedent for other Jodges 
on similar applications. On questions of 
faot or matters of disoretion there oan be 
no precedent. Each .lodge is entitled to 
oome to the oonolnsion he thinks right on 
qaestioDB of faot and in mattars of 
discretion. Apart from that I agree with 
the remarks of the learned Judges in 
Lalta Pratad v, Ram Karan (3). Their 
Lordships eay : 

** On appeal, we are asked to bold that 
there was sufficient caane. While we think 
that it might be difficnlt to hold that there 
wae sofficient cause in view of the fact 
that the case was actually called and re* 
peatedly called for 20 minutes in the 
manner in which cases are called in Mo* 
fussil Conrte both within the Court room 
and outside the Court room, so that persons 
in attendanos in the Court compound were 
sure to bear, we are of opinion that the 
case is one of those in which the Court 
may exercise its inherent powers of passing 
orders necessary for the ends of justice. 
Nothing in the Code of Civil Procedure 
oan limit or otherwise aSeot such powers 
under which, in oor opinion, a Coart 
oao restore saoh a case as this on grounds 
other than safficientoxasefor non-appearanoe. 
Order IX, rale 9, makes it oompulscry on a 
Court to set aside a dismissal under Order 
IX, rule 8, where the plaintiff satisfies the 
Court that there was eufiScient cause for 
non appearance. It, however, cannot take 
away the Court’s power to restore the case 
for any other valid reason." 

I am of opinion that thie is a case in 
which, whether there was suffisient cause 

fchoold exercise the inherent 
junadiotiqnof the Court for the ends of 
jnetioe, provided the defendants are amply 
protected in the matter of costs. 

The plaintiff most pay the coats of the 
adjoarnmsnt and aoy costs oaased to the 

dafendantaby hia non appearance, ioclodiog 

the oosta of his application of the 23rd of 

(8) U Ind. On, Wi 3 1 A. 4 Ja at p. 4>3j 9 A.L.J, 


January 1919. Those mast be paid before 
the suit can he restored. Then he must 
deposit Rs. 1,00 for the security of defend* 
ants’ costs, and on those costs being paid 
and the seoarity given the suit must be 
restored. 

The costs of this appeal to be costs in the 
oaase. 

Tbe seoarity to be famished within three 
weeks. 

Hsato-v, J. — I oonoar. 

Appeal alloteed. 


MADRAS HIGH COURT. 

Civil Appb*l No. 158 op 1918. 
Pebraary 6, 1919. 

Mr. Jnetioe Spencer and 
Mr. Justice Kamaraswamy Sastri. 

MURUKONDA RAMASWAMI^PLxiNriPP 

— Appellast 
versus 

MURUKONDA LAKSHMIDEVI 

AND ANOTriBtt — D epXNOANTS — 

Rbspomobmts. 

Hindu Lnu-—Gifl to female— Presumption— Con. 
htruction of document —Ahaotufe words of conveyance 
c^ecl of -Deed purporting to be sale in consideration 
of unpaid marr{a</e present , 

Whore the woidb of u jfift are cajjablo of con- 
ferring an absolute estate, the fact that the donee 
is a Hindu female will not detract from the grant. 
It is not necessary that there should bo express 
words to the effect that no restriction is placed on 
tliu donee’s enjoyment or words expressly conferring 
rights of alionulion. It is enough if, from tho whole 
toiior of tho document, it can be gathered that tho 
donor intended that the donee should oiijoy tho 
property absoluioly. Tho prcKiimptiou in favour 
of a limited grant arises only in the absonco of such 
an intontion [p 2,^5, col 2 ,] 

Uunika iludali v. iluthachi Kaeandan, 30 Ind- Cos, 
685; IS M. L. T. 346: 2 L. W. 8a7, dissented from, 

Mahomed Skumsool llooda v. Shewukram 2 I A 7{ 
U 1), L. K. 226 (P. C .)5 22 W. R. *^0^; 8 Bar. ‘ P, 
C. J. ’05: 3 Sutb. P 0. J. 4^, cxplainod. 

A , a Hindu, hy deed of sale convoyod to his 
wife, Jf., certain immoveable property, in considera- 
tion of s sum of money given on tbe occasion of bis 
marriage for jewellery, but which sum was spout 
for tho family maintonance. Jf. was pat ia posses- 
sion with directions to cultivate tho lands, enjoy 
them and pay the kUt thereon gome years after 
A's death If. executed a deed of gift of the property 
in fuToar of her daoghter, and the preaout suit was 
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brought by tlic reversioners of .4. for a declaration 
that the gift would not affect their reversionary 
interest It was contended that the conveyance 
to .1/, was not of an absolute estate, but only of an 
estate to be enjoyed for her lifetime, and, therefore, 
she was notcumpotent to make tliegift: 

Held, that the plaintiffs’ suit must fail; the facts 
that the conveyance to if. was by means of a deed 
of sale and that the transferee was given the same 
rights as the transferor possessed himself, viz, the 
right of one possessing an absolute estate, were 
strong circumstances indicating that the intention 
was to pass an absolnto estate and the gift, there- 
fore, in favour of the daughter was not «ipen to 
attack, [p 5165, col. 1.2 

Appeal against the deoree of the Coart 
of the Temporary Sobordinate Judge. 
Gantnr, in Original Snit No. 94 of 191 7. 

FACTS appear from the jodgcceot. 

Mr. V, Lakshminarauana , for the Appellant. — ■ 
The let defendant took only a life-interest 
in the so called sale to her by her hnebard 
and she ooald not convey a larger interest 
to the 2Qd defendant. There is a general 
preenmption in favonr of limited grants to 
Hindn women. The Privy Coonoil have 
laid down in Mahomed Skumtcol llooda v. 
Shewuham (1) that gifts to females 
sboald be oonstrned in accordance with 
the notions and wishes of the Hindos 
in regard to the devolntion and enjoyment 
of property among the members of their 
families. Exhibit A is virtaally a deed of 
gift and does not contain express words of 
alienation by the donee. 

Mr. T. Ethiraja Mudaliar^ for the Respond- 
ents. -There is no general presamption 
of law in favour of limited grants. It is 
oijly when the intention cf the donor is 
not fairly clear from the terms of the docu- 
ment that the presamption can be resorted 
to. In this case there is oocsideration for the 
transfer, the transferor’s interest is conveyed 
and there is a general direction to the 
transferee to enjoy the lands. It is clear 
that 1st defendant took an absolute 
estate. 

JUDGMENT. 

Spbvccb, J.— This is a suit to obtain a de- 
claration that the gift deed, Exhibit G, dated 
22Dd June 1917, which was executed by the 
plaintifi’s step-mother, the Ist defendent, in 
favour of her daughter, the 2Dd defendant, is 

(1) 2 I. A. 7t 14 B. L. R. 326; 22 W. R. 409; 3 Sar. 
?. 0. J, 405; 8 Sath. P. 0. J. 43 (P. C). 


not binding on the plaintiff's reversionary 
interest. 

It appears that in 1890 the plaintiff 
and his father, Laksbmanna, became divided. 
Shortly afterwards in the same year the 
father executed a document in the form of 
a sale-deed conveying certain immoveable 
property in favour of his wife. He died 
in 1900, and in 1917 the let defeudaot 
transferred her interest in this property 
by gift to her daughter by a document, 
which is now attacked as being one not 
binding on the plaintiff. If the first defend- 
ant acquired an absolute right of disposal 
over the suit property, it follows that the 
gift in favour of the 2od defendant will 
not be opsD to attack in this form from tbe 
plaintiff. 

Inaprevione suit — Original Suit No 814 
of 1907 on tbe file of tbe Bapatla Munsif's 
Goart>-it was decided that tbe sale by 
Laksb manna in favour of bis wife bad no 
consideratioa but that it was not a sham 
transaction. The question we have to con- 
sider is whether by this document (Eihibit 
A) an absolute estate was conveyed totbe 
Ist defendant or only an estate to be 
enjoyed for her lifetime. Tbe document 
recites that as Rs.' 200 were given for 
jewels at the time of the donee's (let 
defendant’s) marriage and as this sum was 
spent for tbe faoiily maintenanoe. tbe donor 
discharges bis debt, being unable to pay 
it in any other manner, by selling tbe 
property specified in tbe deed with tbe 
executant’s right thereto. He adds that 
he puts tbe transferee in possession of this 
property and be directs that she should 
' cultivate the lands, enjoy them and pay 
tbe k\$t thereon. Now in my opinion tbe 
fact that this document was exeoutsd in 
tbe form of a sale- deed is a strong oircum* 
stance to show that tbe transaction was 
intended to be an absolute one and not to 
convey a mere life-interest for the trans- 
feree’s life, as that would not ordinarily be 
tbe estate that a sale- deed would transfer 
without anything being said to the contrary. 
There is also tbe fact that the executant says 
that he conveys the property with his 
own right thereto, t. e., that he gives the 
transferee tbe same right as he possesses 
bimeelf, which was the right of one 
possessing an absolute estate. 

We have been referred to Seshayya Tt 
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Narasamma (2) asd other deoisions, id wbioh 
it has beeD held that in the ease of a gift 
to a Hindn female we must infer an ioten- 
tioD of the donor to aot in aooordanoe with 
the notions and wishes of Hindus regarding 
the devolution and enjoyment of property 
among the members of their families. 
That was the effeot of the deoision of the 
Privy Connoil in Mahomed Shumsool 
Hooda V Skewukram (1). That deoision has 
been sabseqnently aonsidered in several 
recent oases in this Court, inoluding Appeal 
No. 1 of 1918 [Ramachandta Rao v. Hama- 
Chandra Rao (3)], Second Appeal No. 2018 of 
1917 [Muthuvenkatanarayanan v. Athipandu- 
renga Aatdu (4)] and SecondAppeal No. 2298 
of 1917. In Oomattam Ramanuja Aiyangar v. 
Satagopachar (5) Seshagiri Aiyar, .J., stated 
his opinion to be that where the words 
of a gift are capable of conferring an 
absolute estate on a person, the fact that 
the person is a female will not detract from 
the grant. 

Similarly in Second Appeal No. 2018 of 
1917, Sadasiva Aiyar, J., points out that 
the Privy Council decision in Mahomed 
Shumsool Hooda v. Skewukram U) “should 
not be taken as laying down the broad 
proposition that a gift to a Hindu female 
(and especially to a wife or widow by her 
husband) should be construed with a 
prejudice in favour of the view that only 
a life-interest was intended. ” The learned 
Judge said that, in hie opinion, no such 
rule of law should be deduced from the 
Privy Council decision. In this case even 
if there were snch a general presumption 
against wives and other female relatives 
taking more than a life^interest in property, 
we have here sufficient indication in the 
document itself that the donor's intention 
was to pass an absolute interest. I am, 
therefore, of opinion that the case was 
rightly decided in the lower Court and 
that this appeal must be dismissed with costs. 

KuilAsASWAHi Sastbi, J.-~I agree with the 
soDolDsion arrived at by my learned brother 
and his construction of the deed executed 
by the Ist defendant’s husband in her favour. 

Having regard to the attendant oiroum* 
•tances wbioh have been pointed out by my 

(8) 22 M. 857; 6 Incl, Dec. (m. s.) 266. 

(8) 63 Ind. Ooa. 94r. 36 K. L. J. 8^ 42 U. 283. 

(4) 6i lud. Ou. 217; (1919) U. W. U. 103. 

(i) 34 lad. Oae. 80| 87 U. L. J. 839. 


learned brother and the terms of the 
document, I am of opinion that the intention 
of the donor was to confer on the Ist 
defendant an absolute estate in the pro- 
perty. The main argument, so far as I 
can gather, of the appellant is that the 
doonment (Exhibit A) should be construed 
as a deed of gift and as it does not contain 
express words empowering tbe donee to 
alienate tbe property, it must be assumed 
that she had only a life estate. There can 
be DO doubt that the observations in some 
of the earlier deoisions of this Court 
support tbe view that, in tbe absence of 
express words empowering a widow or a 
limited owner to alienate tbe property 
only a life interest is intended to be 
created. Tbe later decisions of this Court, 
however, place a more liberal construction 
on documents executed in favour of persons 
who would get only a limited estate under the 
Hindn Law but for tbe deed of gift in their 
favour. A distinction has been drawn between 
oases where a gift is made to a widow or 
daughter who but for tbe gift would be heirs 
and oises of gifts to females not heirs. So 
far as the latter are concerned, (here is no 
rule of law wbioh constrains us to bold that 
in ooDstruing gifts in their favour we must 
start with a presumption that the donor gave 
property to them with the intention of giving 
them only a limited interest. Tbe case, 
however, is different when we hnd gifts 
in favour of persons who would, under tbe 
Hindu Law, be heirs of the donor or the 
testator and where no words are used express- 
ly giving them tbe right to alienate and no 
indication is given as to the nature of the 
estate conferred. I do not think there sbonld be 
express words in a gift or Will to tbe effeot that 
there sbonld be no restriction placed on their 
enjoyment or words expressly conferring 
rights of alienation, if from tbe whole tenor 
of the document it can be gathered that the 
donor or the testator intended that tbe donee 
ebould enjoy the property absolutely. 1 would 
respectfully disagree with the view taken 
in Manika Mudali v. Muthachi Kavandan 
(6) . 1 think the oases referred to by my learned 
brother, Appeal No. 1 of 1918 [Ramachandra 
Bao V. Ramachandra Rao (3)J, Second Appeal 
No. 2018 of 1917 [Muthuvenkatanarayanan v. 
Athipandurenga Naidu (4)] and Second Appeal 

No. 2298 of 1917 are clearly in favour of the 
(6) 30 lad. Cab. .685; 18 M, L. T. 346; 2 L. W. 887, 
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view that it is Dot necessary that io addition to 
the words indioitive of the intentioo of 
the donor, the doonment should oontain 
express powers of alienation. Where, how* 
ever, a document contains no words indicating 
the intention of the donor one way or the 
other and where, from the surrounding 
oireumstancep, it ie diflBonlt together what 
hie intention wap, I thii’k the de'iKions of the 
I'rivy Connoil in Mahomed Shumscol Hooda 
v. bhawukram (1) and Badha Frasad 
Mullick V. Banee Manx Basses (7) are 
clear and point to the doty of the Court to 
construe the document in the light of “what 
are known to be the ordinary notions and 
wishes of Hindus with respect to the 
devolution of property.” The decision 
their Lordships cf the Privy Connoil in Badha 
Prasid Mullick v. Ranee Mam Bossee (7) is, I 
think, quite clear on this point and leaves no 
room for doubt as to what the rule of construe* 
tioD ought to be in such oases. 

Reference wss made to section 8 of the 
Transfer of Property Act, which is to the 
same effect as Feotion 82 of the Indian 
Succession Act. Section 82 of the ^Indian 
Succession Act declares that "where 
property is bequeathed to any per.on, he 
is entitled to the whole interest of the testator 
therein, unJees it appears from the Will that 
only a restricted interest was intended for 
him,” ard section 8 of the Transfer of Property 
Act says; "Unless a different intention is 
expressed or neoessarily implied, a transfer 
of properly passes forthwith to the trans- 
feree all the interfst which the transferor 
is then capable of passing in the property, 
and io the legal ireidents thereof.” In 
Badha Prasad Mullick v. Banee Manx Bassee 
(7) eeotion 82 of the Indian Succession Act 
was strongly relied upon as showing that 
an absolute interest passed hut their Lord* 
ships of the Privy Council pointed out 
that if, under the terms of the Will, there 
was an indication to limit the estate section 
82 would have no application, and their 
Lordsbipe came to the ooDcluaioD that there 
was an intention to limit the estate be- 
cause of the notions which a Hindu would 
have in giving property to female relations. 

If there is a rule of Hindu Law as 

regards the oonstruotion of gifts, section 2 
(7) 3B C- 896; 12 0. W, N. 729 (P. 0.)i 10 Bom. L. 
B. 604; 8 O. L. J. 48; 6 A. L. J. 460; 18 M. L. i, 267; 

. f M* L. T. 23) 36 1. A. 118. 


of the Transfer of Property Act would 
rrevect ssoticn 8 from being given full 
effect to. Section 2 provides; "Nothing in 
the Second Chapter of this Act shall be 
deemed to affect any rule of Hindo, 
Muhammadan or Buddhist Liw.” 1 ani, 
therefore, of opinion that in oases cf gifts 
by a person to his widow or daughter or 
other persons, who would under the Hindu 
Law get only a limt'ed estate, the pre* 
sumption which the Privy Council pointed 
out as applicable io Mahomed Shumsool Booda 
V. Sheieukrani (1) and Badha Prasad 
Mullick V. Rauee Mani Bassee (7), would 
prevent the Conrt from drawing any inference 
that the whole estate passed where there 
are no words in the Will which show that 
an absolute estate was intended to be 
conferred. But in oonslruing gifts I think 
that where theie are words which would 
indicate an intention to the contrary, they 
should be given a liberal interpretation 
and an abrolute estate should not be cut 
down bf'oaoee of any 'presumption. It is not 
necessary that there should be (Xpress 
words giving powers of alieoatiou to confer 
au absolute estate. In my opinion the 
plaintiff has failed to prove that the Ist 
defendant has only a limited estate in 
the property and she wa°, therefore, folly 
competent to convey the proparty to her 
daughter and the plaintiff has no right to 
question the alienation. 

The appeal fails and most be dismissed 
with costs. 

u. c. P. 

Appeal dismissed. 


LAHORE HIGH COURT. 

PtKST CiViL AppgiL No. 285 or 1915. 

April 7, 1919. 

Mr. Justice Soott*Smith aud 
Mr. Justice Leslie Jones. 

J/ttSammof SAT rO A^D tiTBSKS— Pl.AINT.FPi 

— App8Lt.ANrS 
versus 

AMAR SINGH and othbfs — DspgNDANTSi — 

Rsspoausnts. 

Civil Procedure Code {Act V o/I908', «. 149- 
AppcH — Ins'i^cient Court./ce on memorandutn of 
appeal— Permission to tnake up deficiency, token to 
granted — Discretion of Court. 

Where iosulficiant Court-fee haa been paid on a 
memorandum of appeal, the Court will not iq it| 
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discretion under section 141. Civil Procedure Code, 
allow tho dedciency to be m nlc up on the day of the 
hearing, unless it is sntisih’d that some grounds 
exist for the exercise of its discretion 

Where, tlierefore, a metnor.indum of appeal had 
been insufficiently stamped and it appeared that in 
the lower Lourt also tho plaint was insufficiently 
stamped but upon objection being taken Court-fees 
were realized u<l valorem upon the market-value of 
the laud in suit: 

Held, that under the circiiinstanccs the mistake 
wasnotatona/tdeouo and did not deserve the exercise 
of the discretion vested in the Court under section 
149, Civil Procedure Code. 

Saiduntiessa v. Tejendra Chandra Dhar, 44 Ind. Cas. 
398, followed. 

Sahib Ji V. Pi’ru, 49 Ind. Cas. 18?; 10 P. It 1919, 
distinguished. 

First appeal from the deoree of the Senior 
Subordinate Judge, Shahpur, at Sargodba, 
dated the 10th November 1914, diemiesing 
the claim. 

The Hon'ble Mr. Fazhi Hussain, for the 
Appellant. 

The Hon’ble Mr. Muhammad Shall, the 
Hon’ble Pandit Sftro Naratn and Mr. M. L. 
Puri, for the Respondent. 

JUDGMENT. — In this and in the oon- 
neoted Appeals Nos. and 287 of 1915 
Pandit Sheo Narain on behalf of Amar 
Singh, the ohief defendant respondent, 
raisee the preliminary objection that the 
memoranda cf appsal are insoffioiently 
stamped and asks that the appeals eboald, 
therefore, be dismissed. He points oat 
that the stamps on these appeals are 
Rs. 195, 54*12 and 40 ' respeotively. 

whereas they should be Rs. -,015, 385 and 
^85 respectively. In the lower Court the 
plaints also were insafficiently stamped 
and upon objection being taken, Court-fees 
were realized ad valorem upon the market- 
value of the land in suit in each ease. 
The propriety of the lower Court’s 
order in this respect has never been and 
is not now questioned. Counsel for 
the appellante say that they are now 
prepared to pay up the deficient amount 
of Court fees and aek that the Court 
ebonld exercise its discretion under section 
149, Civil Procedure Code, and allow the 
balance to be now paid. All the appeals 
were filed by Mr. Asquith, Pleader, and 
the contention on behalf of the appellants 
is that the mistake was bis and that they 
are not to blame. Pandit Sheo Narain, 
however, urges that the plaintiffs, having 
bad to make up the deficiency of Ooart- 

17 


fees in the lower Court, knew perfectly 
well how much they had to pay upon 
the memoranda of appeal and that their 
Pleader also must have known, as he filed 
copies of the decrees which shewed the 
amount of Court fees upon the plaints. He 
urges that there was gross negligenoe both 
on the part of the appellants and on that of 
their Pleader. He cites the case reported as 
S'Qidunnessa v. Tejendra Chandra Dhard). Id 
that case where insufficient Court-fee had 
boen paid on a memorandum of appeal, it 
was held that the Court would not in its 
discretion under section 149, Civil Proce- 
dure Code, allow the deficiency to be 
made up on the day of the bearing, unless 
it was satisfied that some grounds existed 
for the exeroi.ee of its discretion. Of these 
grounds the principal one is that a bona 
fide mistake was made. It is contended 
by Pandit Sheo Narain that in the present 
case no bona fide mistake at all was made. For 
the appellants Sahibii v. Piru (2) is cited, 
but in that case the Court was satisfied 
that the deficiency in the Court fee was 
due to a &oru fide mistake on the part of 
the appellant’s Pleader. The case is dis- 
tinguishable from the present one. In our 
opinion .Saidanneisa v Te)fndra Chandra Dhar 
(1) cited by Pandit Sheo Narain is in point 
and after considering all the oiroamstanoes 
of the case, we do not think that we eboald 
exercise the discretion vested inns under 
section 149, Civil Procedure Code. 

We aooordiugly dismiss the appeals with 
costs. 

Appeal dismissed, 

(1) 44 IdJ CaB. 398. 

(2) 49 Inti. Cas. 188; 10 P. R. 1919. 


MADRAS HIGH COURT. 

Appeal against Okuek No. 319 or 1913. 
April 29, 1919. 

Present: — Mr. Justice Abdur Rahim 
and Mr. Justice Bakewell. 

VUPPU SITARAMaYYA— Dependant 
No. 2 — Appellant 
versus 

MINCHULA GOPALAKRISH- 
NAMMA AND ANOTdER — PL aINTIFPS ~ 

ReSPOnLBoTS. 

Ciril Procedure Code (Act 7 o/ 1908^,0. XXI, rr. 



. INDIAN CASES. 

VAPPO 8ITARAMA1TA V. MIKCHDLA GOPALAKRISHKAMMA. 


tldid 


22 {0-c'ir<7 i^ctv.^^y• Co<le (Ad XIV of 1^82), 

's. 2*38, RIJ — Execution oj decree — Attachment, order 
for Lxecution petition, dismissal o(, for default — Attach’ 
ntent, whether subsists — Sale, application for— Notice 
to judgment-debtor, failure to issue, effect of — Irregulu’ 
rity. 


prool'-smaiion for sale aod may farQub 
gron'i*! for settiug it aside. 

[Mr. P. Somasunduram, for tbe ReppODdent. 
— Tbe attaobment has spaced, beoaase a prior 
applioatioQ in ezeoation was dismissed. 


Tbe diemissal of an applicatioo for the sale of 
property attached in execotion of a decree does not 
in any way affect the continuance of the attachment. 
Lp 269, col. 2 3 

Where there is a subsisting attachment and a 
Court proceeds to sell the property in pursuance of 
that attachment, it would not bo acting without 
jurisdiction if no notice is given of the application 
for an order for sale. The absence of notice is a 
mere irregularity and does not render the sale nail 
and void. [p. 260, cols 1 & 2 ] 

Appeal against tbe decree of tbe Court 
of tbe Subordinate Judge, Cooanada, 
dated 15th April 1918, in Appeal Suit 
No. 92 of 1917, preferred against the 
decree of tbe Court of the District Muneif, 
Cocanada, in Original Suit No. 103 of 
1916. 

FACTS appear from tbe judgment. 

Messrs. V. Eamesam and 0. Rama Rqo, for 
tbe Appellant.— -No notice is required on an 
application for sale when a valid attachment 
has been made. For tbe esfential application 
in execution is the one for attachment, as 
execution is started by itj all further appli- 
oations are only secondary. Compare sections 
235, 245 and 248 of the Code of 1882. 
While the Code provides for notice in 
oases of attachment, it is silent on the 
point when dealing with sales. In this 
Court, the Rules of Practice have been 
expressly amended providing for a notice 
before proclamation is drafted. Tbe gene- 
ral rule as to notice is laid down in ifpam 
Mandal v. Sati Nath Banerjee (11, Subba 
Ohariar v. Muthuveeram Pillai{2) clearly says 
that an application like the one in question 
does not initiate any new execution. See 
also Venhataramanamma v. furu$hottam (3), 

is exactly in point 

but It IB not followed in this Court 

[AbdcrRabim. J— What do yon say is 
the reason for tbe amendment'of the Roles 
of Practice? What, if no notice be given?] 
Some inaoonracies may creep into tbe 
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See Exhibit H,] 

The attachment does not cease. That has 
always been held to be tbe law under tbe old 
Code. I. L. R. AXXI Madras and other oases. 
Tbe new Code, Order XXI, rule 57, expressly 
provides that tbe attachment shall cease. 
Section 243 does not, therefore, apply to 
the present case. 

See also Malkarjan v. Varhari (5), Baghi’ 
nath Dasv. Sundar Das Khelri (6), Ambica 
Pershad Striffh v. Surdhari Lai (7), Paroosh 
Ram Das v. Kali Puddo Banerjei (8), 
Qamar’ud’iin Ahmad v. Jateakir Lai (S)i 
Bommaratu Venkata Perumal v. 5ttbramafcpa 
Nayani Varu (10). 

Mr. P. SornaBundaram, for tbe Respondent. 
— An application for sale is an iodepen* 
dent application in execution and so notice 
is necessary. 

Tbe attaobment does not continue. For 
whether it continues or not is a question 
of intention. 

[Basbwbll, J. — There is nothing in the old 
Code to say that yon are bound to apply 
for sale at all.] 

Even as regards tbe preparation of the 
proclamations I bad no notice. Seotion 248 
contemplates personal service of notice. 

See Raghunath Das v. 6undar Das Khelri 
(61, Qopal Okunder Ohatte^-jes v. Ounamoni 
Dasi (11), Sahdeo Pandey v. Ohasiratn 
Qyatoal (12). 

Tbe omission to give notice is an ille* 
gality aod not a mere irregularity. 

^ee Bam Kinkar Tevari v. Sthithi Bam 
Panja (13), Singhs, thakkar Singh 


(6) 26 B. 337 (P. 0.)| 6 0. W. N. 10; 2 Bom. B. E, 
927: 27 I. A. 216} »0 M- L. J. 368; 7 Sar. P. 0. J. 789. 

(6 if!4lDd. Cas. 304; 42 0. 72; 41 LA. 261; 18 0. 
W. N. 1058: 1 L. W. 667; 27 M. L. J. 160; 16 M. L. T. 
363;(19I4) M. W. N. 747; 16 Bom. L. R.8I4; 20 0. 1, 
J. 656; 13 A. L. J. 164 (P. 0.1. 

(7) 10 0. 851 (F. B.);6 Ind Dec. (n s.) 669. 

(8i 17 0. 63;8 Ind. Deo, (N.s.) 674. 

(9) 27 A. S34 (P. G ; 2 A. L. J. 897; 1 C. L. J. 38l| 
9 0. W. N. 601; 16 M. L. .1. 268; 82 I. A. 102; 7 Bom. 
L. R 433; N Sar. P. 0 J. 810. 

( 10 ) 31 Ind. Gas. 87. 

(11) 2f) 0. 870; 10 Ind Deo. («. a.) 261. 

(12) 210. 19; 10 Ind. Deo. (k.8.) 646. 

(13) 46 Ind, Cas. 221; 27 0. L. J. 628. 
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(14), Tkakur Prasad 7 . Fakirullah (l5), 
Banda Krishna Kanbargi v. Narsinha Konher 
Desk Pande (16), Bhagnan Jethiram v. 
Dhondi (17), idalukchand Ratanchand v. 
Beehar Natha (18). 

Notioe is required eveo in the ease 
where the applioation is a mere step in* 
aid. Pasumorti Payidanna v. Qanti Lak‘ 
shninarasamma (19). 

JUDGMENT. 

Aboor Rahim, J. — The whole qaestioa in 
this appeal i.s whether the suit to set 
aside the sale held on 2)th April is 

barred by liaiitation. The salt was instituted 
about 15 years from the date of the sale 
and at the date of the sale, the father of 
the plaintiff was livio?. Therefore, the suit 
will be barred unless the ease be treated 
as a ease where the sale is tobd regarded 
as null and void. The learned Subordinate 
Judge held that the sale was void inasmuob 
as no notioe had bean issued under eeotion 
24S of the old Civil Prooadure Code. 
That seotion says that the Court shall 
issue a notios to the party against whom 
exeoutioD is applied for, requiring him to 
show oaoee, within a period tobeSxedby 
the Conit, why the deoree should not be 
executed agaiost him (a) if more than one 
year has elapsed between the date of the 
deoree and the applioation for its exeou* 
tion, Or (6) if the enforcement of the 
deoree be applied for against the legal 
representatives of a party to the suit in 
which the deoree was made. The eeoond 
clause has no application and tbe question 
is whether under the oiroumstanoeB notice 
bad to be issued under clause (u) and if 
BO, whether the non issue of notioe made 
the entire proceedings null and void. It is 
somewhat strange that there is no authority 
bearing directly upon tbe point which 
arises in this connection. Here it appears 
that attachment nae ordered on 1st December 
1894 on tbe applioation made within one 
year of tbe date of tbe decree. But then 
this application, which apparently asked 

not merely for attachment but also for 

(U)16A. 84 (F.fi.){ A. W. N. (18U3) 36;7lod. 
Dec. (n. a.) 770. 

(16) 17 A. 106 (P. C.)t 6 M. L. J. 3; 22 I. A. 44;6 
Bar. P. 0. J. &2tS( 8 Ind. Doc. ^n. s ) 3Ui. 

(lei 17 lud. Caa.'iiO; 37 B. 42 at p. 50i 14 Bum. L. 
B.841. 

(17) 22 B. 83| 11 Ind. Dec (n. s.) C37. 

(18) 25 B 639] 3 Bom. L. B. 276. 

(10) SO Ind. Cai. 814| 38 U. 1076j 2S M. h. J 626. 


sale, was dismissed on ISth January 1895 
for want of farther prosecutioo. But it 
cannot be doubted that the dismissal of 
tbe application did not in auy way affect tbe 
oontinaance of tbe attachment, and we must 
take it that tbe attachment subsisted until tbe 
date of tbe sale. After the Grst applioa- 
tion Exhibit H, several other applioa* 
tiocs were made, Exhibit H, series, The 
next t<ro applications after Exhibit H were 
made within one year of the decree, and 
admittedly no notice is required to be given 
of those applications under seotion 248. 
But tbe 4tb application, Exhibit H 3, was 
made more than a year after the deoree 
and no notice was issued or served upon 
the judgmeut-debtor. It would appear from 
the finding of the Subordinate Judge that 
the iodgmsnt debtor had left bis village 
and wai living at Vijianagaoam and, as 
often happens in each oases, notioe was 
nat properly served. So we may take it 
that the judgment-debtor did not receive 
any notioe of the application for execution 
made eubiequent to tbe attachment. But 
tbe attachment subsisted and thepropsrty 
was sold under the pro7isions of seotion 

2^4 of tbe old Civil Procedure Code, which 
says that “any Court may order that any 
property which has been attached, or such 
portion thereof a-s may seem necessary to 
satisfy the decree, shall be sold, and that 
the proceeds of such sale, or a sufficient 
portion thereof, shall be paid to the party 
entitled under the deoree to receive the 
same.” It may be observed that this seotion 
does not speak of any notioe being given 
to tbe judgment-debtor before tbe property 
is actually sold. But if an applioation 
comes wituin tbe purview of eeotion 248, 
notice has undoubtedly to be given to tbe 
judgment debtor in tbe terms of that eeotion, 
that ip, requiring him to show oause why 
tbe deoree should not be executed agaiost 
him. M-uch reliance baa been placed on 
behalf of the respondent on a ruling of 
(be Privy Council in Baghunath Das v« 
Kundar Das Khetri (d). Bat in that case 
tbe property of the judgment-debtor bad 
become vested in the Official Assignee 
atter the attachment but before the sale. 
Tbeir Dordsbips found upon the facts that 
tbe Official Assignee bad not been properly 
brought before tbe Court and no order bind* 
iog ou biai bad been obtained, and it wag 
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opon thatgrocnd that they held that the Cocrt 
had no joripdiotion to pell the property so 
as to bind the OlHoial Assignee. The propsrty 
having vested in the Offioial Assignee, it 
was necessary that he ehoold be properly 
before the Conrt, otherwise an order for 
sale would not bind him ao aa to affeot 
the rights of other creditors. That oomes 
clearly ander olaose (6) of section 24S. 
Their Lordships do not lay down that the 
absence of notice in any other case coming 
under section 248 would make the proceed* 
ings in execution null and void, being held 
without jurisdiction. The ruling of the 
Calcutta High Court in iSyam JIandal v. 
Sati A'atA £fa)ier,'ee (U by Mookerjee and 
Cuming, has also been relied on before 

us. The learned Judges, however, do not 
ftppear to have noticed that in the Privy 
Council case the Offioial Assignee in whom 
the insolvent judgment-debtor’s property bad 
vested was not properly before the Court, 
while in the case they bad to deal with 
the proper parties were apparently repre* 
Bented in the proceedings. Further, it was 
not a case where there was a subsisting 
attachment. It has been repeatedly pointed 
but that there is a diatinotion in law 
between an application for execution and 
an application for taking a step-in- aid of 
execution [Fenkalaramanamma v. FuruthoUatn 
(3) and Subba Cbartar v. Muthuveeram ftliat 
(2)]. Here the object of the application 
made after the attachment was to take a 
step ' in furtherance of an execution already 
initiated and even if we assume that 
Snob' ah application should comply with 
the provisions of section 2^5 of the old Civil 
Procedure Code, the further question 
remains whether failure to give notice 
of an application, made in order to bring the 
property to sale after attachment, goes to 
the root of jurisdiction of the executing 
Conrt or is merely an irregularity making 
the ' sale liable to be set aeide under 
Aeotion 311 of the old Civil Procedure 
Code'; It seems to us difficult to hold 
when there is a subsisting attachment that 
tk Court proceeding to sell the property in 
purtuahoe of that attachment wonld be 
acting without jurisdiction, if no notice 
was given of the application for an order 
for sale when the property has been 
attached in accordance with law. It is not 
that the property in dispute was 


not Eo attached in this oa^e. It may be 
presumed that the judgment debtor knew 
of the attachment, and as be was properly 
before the Court in the execution proceed* 
ing4, the absence of notice of auy furtbet* 
application can at the worst amount only 
to an irregularity. It eeems to u^ there- 
fore, that the sale in this case cannot be 
said to be nnll and void. • 

Then the learned Pleader for tbs judgment* 
debtor further argnsd that this is a case of 
fraud and, therefore, the soio would be in 
time as the plaintiff came within three 
years of the date when the fraud came 
to his knowledge. No such case was 
really sought to be made in the Court of 
trial. Issoe No. 2 does uot raise any question 
of fraud and the plaint, eo far as we oau 
judge from the summary of it, dcei not 
contain any specific allegations of fraud. 
The Subordinate Judge, no doubt, in one 
or two places in his judgment says that 
the judgment creditor acted fraudulently 
in not serving the judgment-debtor with 
notice. But in this be seems to have 
gone further than the issues properly 
raised in the case. As the sale was not 
void and as there was no case of fraud, 
the suit is clearly barred as it was 
instituted 15 years after the date of tha 
sale which, as already mentioned, took 
place in the lifetime of the plaintiff’s 
father. 

The result is that the appeal must bs 
allowed, the judgment of the Subordinate 
Judge reversed and that of the District 
Munsif restored with costs here and in the 
lower Appellate Court. 

B&kewbll, J. — 1 agree. 

Appeal alloioed, ^ 
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Procedure Code (.let V of 1908), 0. XX/, rr, 68, 61, 
63— i’xecufi'on o/ decree — C/ai’n*, dismissal of' -Order, 
^vhefher affects persons ni>( parties to proceedings— 
Landlord and ienant — Occitpnitcy tenant claiming by 
virtue of settlement from co-sharer landlord, position 
of — Co-sharer landlord, right of, to make settlement. 

R. had two sons S. and /. S. had two sons, defend- 
ants Nos. 9 and 10, and / had two sons, defendants 
Nos. 11 and U. li devised his properties to his 
four grandsons in equal shares. Plaintiffs obtained 
a settlement of an H annas share in the tenure from 
defendants Nos. 9 aiid 10. Subsequently in execution 
of a money decree against S. and /. the wliole tenure 
was sold after the claims preferred by the defend- 
ants Nf.s, 9 to 12 wore rejected. No suit was brought 
to set aside the order in the claim case. In a suit 
by the plaintiffs, wbo were not parties to thcelaim 
case, for a declaration of their occupancy right in 
the 8-aiinas share of t!ie disputed property: 

IMd, (1) that defendants Nos. 9 and lO wore, as 
co-siiarer landlords, entitled to make a setilonienfc 
proportionate to their share; [p. 262, col. 1-3 

(2l that though the order iu the claim case and 
Article 11, Schedule I of the Limitation Act, wore a 
bar to a suit by the defendants Nos. 9 and 10, the 
plaintiffs in the present case were entitled to prove 
that at the time of the settlement defendants Nos. 

9 to 12 Ijad a gfiod title to the intere.-it claimed by 
thorn; [p. 262, col. 1.} 

(3) that Article 11 of Schedule I to the l.iinitutiim 
Act could hare no application to the present suit, 
as the plaintiffs wore no parties to the claim case. [p. 
262, col. 1.] 

Appeal against the deoree of the Subordinate 
Jadgp, 3rd Ooart, Tipperah, dated the 
19th Janaary 1918, reversing that of the 
Muneif, Ut Court at Brabmanbaria, dated 
the lltb January 19t7. 

FACTS appear from the judgment. 

Dr. Saraf Okandra Baeak (with him Saba 
Qopal Chandra Da$), for the Appellants. — 
Defendants Noe. 1 and 2 are the appellante. 
The appeal arises out of a suit for decla- 
ration of plaintiffs’ 8 annaeryo/t right to a plot 
of land and reoovery of joint possession with 
defendants Nos. 1—8. The plaintiffs' alle- 
gation was that defendants Nos. 9 — 12 settled 
Sannas with the plaintiffs in 1314, sinoe when 
they bad been in possession till 1321, when the 
defendants broaght a section 9 case against 
them, which was decreed. Hence the suit. 
Our oise was that the original tenant’e son 
executed a Kobala for the entire ryoti in- 
terest in onr favour and that be has been 
recognised by the landlord and has been in 
pos&eeeioD- The plaintiffs having dispostes- 
eed him, the ceotiod 9 case was broogbt. 
The flret Court dismissed the suit. The 
lower Appellate Coart decreed it, 


My points are:— (1) That by the alleged 
settlement of the 8 annas from defendant Np. 9* 
the plaintiffs could not and did not acquire 
any title under the law. See Kadsr 
Bakksh V. Bant Manikya Dus (l). (2) In 
view of the fact that no suit was broaght 
by defendants Nos. 9 and 10 to set aside the 
order in the claim case, they had no subsist- 
ing title St tie time of the suit. Order 
XXT, role 63, Civil Procedure Code, is 
clearly in my favour. They ought to have 
brought a fresh suit and until this is done, 
the order in - the claim case is conclusive’ 
(3) In any view of the case the defendants 
Nos. 9 and lO having effected a compromise 
giving them a title only to a 4.annas share, 
they can have no right to the whole land. 

Babu Qobinda Chandra De Boy (with him. 
Babu Monomohan Banerje.e), for the Respond* 
ents. — It was not shown before the lower 
Appellate Conrt how title was extinguished. 
The first point was not formulated in the 
Court below Supposing Ariiole 91 of the 
Limitation Act governs the case, my learned 
friend's argument is infruotuouB. The exe* 
cation proceedings were against the sons 
of Ram Gipal. The execution sale is a 

nullity, because the property was Ram 
Gopal’s. As regards the other point, two 
of the grandsons of Ram Gopal settled 
the properties with me. It does not stand to 
reason that 1 should be no ryot bei.<aDee all the 
oo-ebarers did not join in settling the land. , 
Dr. Basak replied briefly. 

JUDGMENT — The plaintiffs brought this 
suit for declaration of their occupancy right 
in 8 annas share of a certain piece of land 
and for joint possession thereof with defend* 
ants Nos. 1 to 8. 

It is found that the land in suit origin* 
ally belonged to one Ram Gopal. Ram 
Gopal died leaving two sons Sarat Chandra 
and leban Chandra Sarat Obaodra bad 
two sons, Mobim defendant No. 9 and 
Sris defendant No. 1C. Ishan had also 
two eons, Kailash defendant No. 11 and 
Nibaran defendant No 12. Ham Gopal 
left a Will and by that Will bis property desr 
cended not to his sons but to bis grandsons 
in equal shares. In May 1907 the plaintiffs 
obtained settlement of the 8 annas interest 
from the two grandaons of Ram Gopal 

( 1 ) I91nd. Cae. 895, . . 



2 2 INDIAN CASES. 

KADIRI ClMAKKil'ILLiNTlKlTfl ABDDB£0EMAH KOTTI HAJI t). KOCaiPALLf BD881IH 


[i9id 

XUNEI Hi;i. 


defendant Nos. 9 and 10, About this time 
a money decree was obtained against the 
two SODS, Sarat and Ishan. in exeoation 
of that decree the tenure which bad belong 
ed to Ram Gopal was attached as belonging 
to his sons, and his grandeons preferred a 
claim which was rejected. The whole tenure 
was sold on the 20tb August 1908 and 
purchased by the defendant No, 11. No 
suit was brought to set aside the order in 
the claim case. Sabsequent to the auction 
sale defendants Nos. 1 to 8 obtained a raiyati 
settlement from the defendants Nos. 11 and 
12. The suit broagbt by the plaintiffs was 
dismissed in the Court of Grst instauoe, but 
has been decreed in the lower Appellate Court. 

Three points have been argued in second 
appeal. The 6rst is that the settlement 
by undivided S-annas landlords cannot give 
the plaintiff any title. In support of this 
contention reliance is placed on an unreport 
ed case, Second Appeal No. 3402 of 1^10 
\Kader Bakhsh v. Ran Mani-yz Di# 
(1)] decided by a Bench of this Court on 
the 2itb February 1913. That decision 
does not support the appellants* coutention. 
In that caee seltlement was made by a 
person claiming the right to make settlement 
of a share in the land in nbioh be had 
in fact no such right. The settlement was 
made in good faith and it was held that as 
the settlement wae made by an undivided 
CO sharer landlord, the principle of Binai 
Lai Pakrashi v. Holu Pramcnik (2) could 
not apply. It was not held in that 
ease that a person who really bad the right 
of a CO efaarer landlord could create no rights 
in a tenant with whom be made settlement 
proportionate to bis interest. 

The next point taken is that as no suit 
was brought, by the defendants Nos. 9 and 
10 to set aside the order rejecting their 
claim in the exeoation case, they bad no 
Bubsisting title to the land at the time of 
this suit. Bat though this order in the 
claim case and the provisions of Article 11 
Schedule I to the Limitation Act, would bar 
Bsnit by defendants Nos. 9 and 10, I see 
no reason why the plaintiffs in the present 
fluit ehonld not be allowei to prove that 
at the time the eettlement was made with 
them the plaintiffs had a good title. They 
were no parties to the claim case and the 
provisions of Article II cannot apply to 
(2) 20 0 703 IP. B.); 10 Ind. Deo. (n, a.) 477. 


this enlt. They have been able to show 
to the satisfaction of the lower Appellate 
Court, which is the 6nal Court of fact, that 
when tbe settlement was made these 
defendants had a good title to the interest 
they claimed. Tbe effect of failing in tbe 
claim case and omitting to sue within tbe 
time of limitation may deprive these 
defendants of their former title, bat it can- 
not take away the right previously created 
by them in favour of the plaintiffs. 

The last point urged is that on tbe case 
made, tbe defendants Nos. 9 and 10 after 
tbe failure of their claim case effected a 
compromise with defendants Nos. il and 12 
and were content to accept 4 annas share 
only in settlement of their dispute and that 
consequently tbe plaintiffs at the mo9t can 
only claim 4*aoDa8 share. This contention 
fails on tbe same ground as 1 bold the 
second contention fails, that is to say, tbe 
interest of tbe plaintiffs was not affected 
by tbe subsequent conduct of their lessor. 

These are tbe only three points taken 
ID this appeal; aod I accordingly dismiss it 
with costs. 

Appeal diamisBed. 
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The pursuit of trade does not come -within the 
ordinary powers of a Malabar ilrarnat'an, nor is trade 
the chief occupation or kolachar of the Nairs or 
Moplahaof Malabar, ^p. 26S, col 2; p 2R9, col. 1.] 

The members of a tarwad are liable for debts 
contracted by the karnavan in the course of a 
trade carried on by him, if it is proved either that 
the business was a family business or that the mom* 
bers consented to the trade being carried on for and 
on behalf of the family, [p, 267. col. 2 ] 

Though it is the exception and not the rule to find 
a fcarnavan conducting a trade on behalf nf the 
tanvad, any profit that might bo made by an indivi- 
dual by trading would, on his death, become part of 
the tarwad assets in the absenco of a valid bequest 
by the deceased, [p. 264, col. 1 ] 

There is no presumption of law that properties 
acquired by one member of a foi'u;atI in his own 
name belong to the tarwad and that is a matter which 
mast be proved like any other riuestion of fact. 

[p. 209, col. 1.] 

The fact that the male members of a Mi-icnd 
habitaally pursue trade as their occupation would 
not in itself make the trade whicli an individual 
member carries on on bis own account and which, on 
his death, is inherited by the tarwad, a family 
concern, unless the tanuad inheriting the asi^ets of 
the deceased member’s trade cun be held to have 
continued it as the business of thQtarwad through it.*; 
karnavan. [p 266, col. 2,] 

Under section 9 of the Malabar Wills Act all Wills, 
whotherrelating to immoveable property or not, must 
bo in writing Oral bequests are invalid. f|). 26i, 
cul 2; p. 270. cols I <k 2 J 

Incidents of a Malabar taricad discussed. 

Appeals againet the decrees of the Court 
of the Temporary Sabordinate Jadge, North 
Malabar at Tellioherry, io Original Saits 
Nos. 29, 37, 2, 25 and 43 of 1917 and 15 
of 1914, respectively. 

Messrs. 0, V. Anantakrishna At't/ar and 
T. >9. Naraj/ana Aiyar, for the Appellaots. 

Meesrs. K. P. M. Menon, B. Pocher and K. 
Kuitikrithna Menon, for the Respondents. 

JUDGMENT. 

Abdcr Raqiu, J.~— The main qoeetion in 
these appeals is as to the liability of the 
Koehipalli Tarwad, of wbiob the Ist defend* 
ant Koehipalli Ussain Kaoyi Haji is the 
Karnavan, for debts inoarred on hundis 
drawn in the coarse of a trade which be 
carried on along with Kotti Eollone Mobam* 
mad Kanhi alia$ Mama Haji, the 2Qd 
defendant io Original Suit No. 15 of 1914 
(Appeal No. 417 of 191/), now deceased and 
represented io the salts sabseqaently filed 
by the present Karnavan of the Kotti 
Kollone Tar « ad, Kotti Kollone Pallikanyi, 
The claim against the latter Tarwad has 
not been pressed. 

The bosioesB was condaoted io the firm 
name of *' Koehipalli Ussain Kanyi Haji 


Mnhammad Kunyi”, the names of the two 
defendants above mentioned, and the hundi$ 
were signed in the name of the firm. As fnnnd 
by the Sobordmafe Judge, trade ie the chief 
oflonpation of the male members of thia Tarwad 
as it is, I may observe, of many Moplas. and 
the properties belonging to it were acquired 
by Konyi Kuttali Haji, who was Karnavan 
cntil 1886, and by Baebituttr To 
snoceeded him in Kartavanship and held 
the position till bis death in 1908 when 
he was succeeded by the Ist defendant 
Kanyi Kattiali Haji carried on his basiness 
io partnership at first with a stranger and 
then he and bis younger brother Hoseain 
Knnyi bought op that partner’s share and 
Hoesain Kanyi became a partner with 
Kanyi Kattiali Haji and oontinned to be 
so until their basiness collapsed in IgQl 
Hnesain Kanyi was not at the time the next 
insaoodssion to Knnyi KuttialiHaji bat was 
only a junior Arandravan, the eenior 
Anandravan being Bachlkotty. That the 
basiness cf Kanyi Kattiali Haji and 
Hossain Kunyi did not belong to the Tarwad 
hot belonged to them pereonally cannot be 
doubted and has not been seriously, dispated 
before os. It is eoffioient in this connection 
to refer to the proceedings in Original Sait 
No. 485 of lf03, which was a snit institnted 
by Baobikntty claiming the shop in which 
the trade was oondnoted as belonging solely 
to Konyi Kattiali and that on hie death 
it Ispeed to the Tarwad. It was never 
contended that the shop belonged to the 
Koehipalli Tarwad. The other evidence 
in the case aleo amply hears oat (bat the 
basiness wbiob Rottiali Haji carried on did 
not belong to the Tarwad. It is settled 
law that the self aeqaisitions of a member 
of a Tarwad fall at his death to be inherited 
by the Tarwad or, otherwise expressed, 
lapse to it. I See the Foil Bench decision 
io Oovindan Hair v, Sankaran Nair (1).J 

Bacbikntty doring the lifetime of the 
then Karnavan, Konyi Kattiali, bad a 
separate basiness of his own and apparently 
in his own name, since 1878. It is not 
eeriooeJy contended before as that that 
basiness belonged to the Tarwad and it 
ooold hardly hove been so contended 
considering that Baohikntty being an 
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ADandravap, lie wonid ijot have the antbority 
to carry on any trade on behalf of the 
Tar.' ad. When he died, all hia properties 
including the asseta of the business were 
inherited by the Koohipalli Tarwad of 
which he was a member. It may be 
taken to be proved that the 1st defendant, 
who became the Karnavan on Baohikutty’s 
death, continued Baobikutty’s trade along 
with Baohikotfy's son the 2nd defendant, 
who, as already stated, is a member of a 
different family. This is the finding of the 
Subordinate Judge and it is amply supported 
by the evidence and the facts of the case. 
The Ist and the 2Qd defendants purported 
to have acquired Baohikutty’s business 
under an oral bequest from Baohikulty, and 
these two persons obtained a succession 
certificate to ool eot the debts doe to 
Bachikutly. In that petition, Exhibit U, 
they alleged that “the deceased made a 
verbal Will on the 22Ld of April 1908 
(t. e , shortly before his death) that the 
outstandings due to him should be collected 
by the 1st petitioner, the direct Anandravan 
of the deceased and the present l^arnavan 
of the Tarwad (meaning the 1st defendant!, 
and the 2Dd petitioner, the son of the 
deceased, and that the business of the 
deceased should be conducted jointly by 
the two petitioners together”. It does not 
appear that there was any opposition on 
behalf of any of the members of the 
Koohipalli Tarwad to the petition ; and on 
the strength of the alleged Will and the 
.certificate so obtained the let and 2nd 
defendants, members of the two different 
Tarwads, continued to carry on Baobikutty’s 
trade. The debts now in question were 
.incurred in the course of that business by 
the first two defendants, for it is proved that 
when Baohikutty died be left no debts. 

In the absence of a valid bequest the 
trade assets, including the outstandings and 
the goodwill, if any, would be iuberited 
by the Tarwad and there can be little 
doubt that the alleged oral Will of 
Baohikutty, if true, is not valid. The 
provisions of the Malabar Wills Act, V of 
1898, are, to my mind, clear on the point. 
Section 9 of that Act says, “ All Wills and 
codicils made on or after the date of the 
commencement of this Act within the 
Presidency of Madras, and all snob Wrlls 
and codioile made outside the said Presidency, 


so far as they relate to immoveable properly 
situated within the said Presidency, must 
be executed according to the roles” laid 
down therein. And those rules contemplate 
that the Will must be in writing and signed 
by the testator and attested by two or 
mo »0 witnesses. The contention on behalf 
of the respondent that only Wills relating 
to immoveable property are required to be 
in writing ie manifestly untenable, becaues 
that section and other sections of the Act 
undoubtedly imply that all Wills made 
within the Presidency, whether relating to 
immoveable property or other properties, 
must be made in writing. And it may be 
t>)ken that so far as the 1st defendant the 
Karnavan of the Koohipalli Tarwad is 
ooDoerned, the Tarwad having inherited 
the assets of the business in the absence 
of a valid bequest, be as Karnavan could 
not acquire any right to it by advene 
possession against bis Tarwad. That would 
not apply to the 2nd defendant, who is a 
stranger to the Tarwad. The question, 
however, now is, not as to the right of 
the Tarwad to the assets of Baobikutty’s 
trade, but as to their liability for debts 
incurred in the course of the trade by 
the Ist defendant and the 2od defendant. 
The properties of the Tarwad, which are 
sought to be made liable for these debts, 
were not acquired by the 1st defendant 
or by him and the 2ad defendant with 
the profits of the business but had been 
acquired mainlr, as already stated, by the 
two preceding Karnavans, Knnyi Knttiali 
Hnji and Buohikntty, with the income of 
their private and separate businesses. 

The question, therefore, that has to te 
determined is whether the Karnavan of a 
Malabar Tarwad is entitled to carry on a 
trade on behalf of the Tarwad and thus 
saddle the Tarwad with liabilities arising 
in the course of that business. It is a 
significant fact that neither the learned 
Pleader for the appellants nor the learned 
Counsel for the respondents has been able 
to bring to onr n'^tioe a single instance of 
a Malabar Tarwad carrying on trade in its 
corporate capacity. On the other hand, there 
are numerous instauoes in this Presidency of 
trading families governed by the ordinary 
Hindu Law, in fact there are trading castes 
like Nattnkottai Chetties in which most 
families carry on trade as the cooeero of 
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-ihe entire family. In each oases, all the 
properties of the family which may and 
often do consist of minors are liable for 
trade debts. The nature of the liability 
of a member of a joint Hindu family for 
debts inoarred in the coarse of an anoeetrel 
trade ' was folly disonssed by Chief Jaattce 
Sansee of the Bombay High Coart in the 
oft cited case of Ramlal v. Likhmichand 
(2) and the law laid down there 

may be taken to be the accepted 

law in all the Presidencies. It is stated 
at page ixxi, “the case of Pefumdots y. 
RamdJione Voss (3) before Sir L. Peel le 
an authority that an ancestral trade, like 
other Hindu property, will descend upon 
the members of a Hinda undivided 
family; and we think that such a family 
can, by its manager or its adult members 
acting as managers, enter into oo* 
partnership with a stranger. In carrying 
on such a trade, infant members of 
the undivided family will be bound by 
all acts of the manager, or the adult 
members acting as managers, which are 
necessarily incident to and flowing out of 
the carrying on cf that trade, whether it be 
singly or with a co-partner. The power 
of a manager to carry on a family trade 
necessarily implies a power to pledge the 
properly and credit of the family for the 
ordinary purposes of that trade. In that 
case the trade was carried on by a Hindu 
widow, who had succeeded to it as the 
heiress of her deceased husband. To the 
game effect are the rulings of this Court; See 
Soulh Indian Export Company v. Suhbier (4) 
and Malaiperumal Ohetiiar v- Arunachalla 
Cheltiar (5). See el^o Joykiito Cottar v. 
Nittyanund Eundy (6). In Raghunathji 
Tarachand v. bank of Bombay (7) 
Obendavarkar, J , traces the law on the 
subject to ancient authorities. He observes 
at page 76:* “According to Hindu Law givers 
from Manu downwards, traders formed a 
part of the Hindu polity, and the profeesiou 
of trade was meant for the third and last 


of the twioe born castes, namely, VaisbyEB; 
The Brahmins and the Hshalri'as were 
allowed to trade only in case of neoeesily 
acd in times of distress. There are special 
roles laid down for traders. Where a 
caste or a joint family takes to trading 
and that is handed down from one genera* 
tion to the next and so on, it is called 
a trading caste or a trading family and 
trade becomes its duty or practice. In 
that case the duty or practice is called 
kulachoraf' Later on at page 81 :* 
“Where a minor is a oo-paroener in a 
joint family, bis share in the family pro* 
perly is liable for debts contracted by 
bis managing co-parcener for any family 
purpose or any purpose incidental to it. If 
the family is a trading 6rm, the same 
rule must apply, with this difference that 
the term family purpose or purposes incidental 
to it must here give way to the expression 
trading purpose or purpose incidental to it 
having regard to the nature and objects 
of the family business''. On the other hand', 
the manager of a joint family is not 
entitled to embark on a new business, that 
is, which is not a family or ancestral 
business, and bind the members of the 
family with liabilities incurred in the 
oGaree of it. [See McLaren Marrison v, 
Vtrschoyle (8).] 

Here what the family of the Koobipalli 
Tarwad inherited was not a boeioess 
carried on by Baobikatti as Karnavan of 
the Tarwad but only a private and separate 
concern of bis own. Therefore, it could 
not be said that the present case falls 
within the principle of the rulings above men* 
tioued Even supposiug that that principle 
could be applied to a Malabar Tarwad, it 
cannot be said that trade is the chief 
ocooFaiioD or kuluchara of the Nairs, who 
mainly form the oommuuity in which tbs 
legal conception of a Tarwad is the peculiar 
feature of the family system. Oue of the 
earliest cases in regard to the competeuce 
of a Karnavan to engage in ocmmercial 


(2) 1 B.H. O.B, App. Li (61.> 

• (3 Taylor Hep. 279; 2 Ind Deo ^o. •.) 168. 

(4) 20 Ind. Cm. 057; (1916) M. W. N. 4^“; 28 M. L. 
J. 696. 

■ (6) 41 Ind. Cae 22f; 6 L. W. 417- 

’(6 3 0. 788 at p. 740 (F. B.); 2 0. L. H. 440; 8 Ind. 

£«r. 117i I Ind. Deo. (ir. •.> 10’>8 

nil) a Xnd. Oae. 178t 84 B. 7?! > 1 Bom. L. B. 255. . 


pur'Dits on behalf of the family was raised 
in Original Suit No. 14 of 1874 on the 
file of the Subordinate Judge of North 
Malabar — Mr. K Euojan Menon. That 
learned Judge held: “it is clear that as 4 . 

i 

(8) 8 0. W. N. 420. ; ' i 
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rale the ooffee or oardamom trade is oot 
withiu the ordinary eoope of a Karnavan’s 
aothorify. It was simply a private oouoern 
wbioh he chose to carry on. A Karnavao 
is simply a managfcr of the common property 
of the members of the Tarwad who are all 
joint tenants with him. This position 
entitles him to pledge their credit for all 
purposes requisite for the performance of 
the said duty and no fnither. The carry, 
irg on of a irade like this was clearly 
withont the ordinary dnty of a Karnavan 
and any liability be has incarred in the 
carrying on of it mast be presumed to 
be an iodividoalooe.*’ The jadgmect of the 
High Court in the appeal against the 
Snbordinate Jadge’s decree is not available, 
hat the above propositions were apparently 
confirmed as the decree woald show. 


A similar qaestion arose in another case 
Sait No, 145 of 1*85, which came ap or 
second appeal to the High Oonrt. Thh 
Coart directed the Sabordinate Judge wb( 
bad heard tie first appeal to try (w( 
iasnes, whether the trade carried on b] 
the Karnavan was carried on with thi 
knowledge and consent of the Tarwad”, and 
whether the amount secured by the bone 
seed on was borrowed by the Karnavai 
for the pnrpoee of that trade.” Mr. K 
Kunjan Menon in his finding on the issuei 
remitted to him observed b that oa^e 
“His evidence, read as a whole, would 
clearly lead to the oonoluaicn that fbi 
trade he carried on was his own privat< 
trade, and mercantile . pursnits do noi 
usually fall within the scope of th< 
ordinary duties of a Malabar Karnavan 
• * *. He does not say that anj 
part cf the plaintiffs’ money was utilised 
by him for his own trade, and there « 
nothiog to show that the trade be carried 
on was a family trade or that the other 
members assented to bis carrying on such 

*!!“*** 1 *• '• granting that 

this eiplanation is false, the mere fact 

that the Anandravars of a Tarwad had 

agreed to pay off a portion of a trade debt 

con racted by their Karnavan cannot, in 

itse f, render the Tarwad liable for all bis 

debts contracted in such trade, unless there 

IS clear evidence that the trade was a 

family trade or that the other members 

were assenting parties to each trade, and. 

the evidence now stands, I have no 


alterrative Int to retrrn a fiiding in ihe 
negative on both the issues remitted to 
me for triai.” That finding was accepted 
by (he H’gh Court and a decree was 
pafffd aeoordinpiy. The fact that the 
male members of a particular Malabar 
Tarwad habitually pursue trade as their 
occupation, would not in itself make tbs 
trade, wbioh an individual member carried 
on CD bis own account and which on bis 
d^ath is inherited by the Tarwad, a family 
concern unless (be Tarwad inberitiug (he 
sEcets of the deoeared member’s trade can 
be held fo have continued it as the bueineiiB 
of the Tarwad tbrougfa its Karnavan. Can, 
then, the Karnavan at bis option aud 
without any special authority or consent 
of bis Tarwad carry on euob a trade on 
behalf of the family and not merely for 
the purpose of winding it upF That 
again depends on the more general queation 
whether the carrying on of trade is 
within the scope of his ordinary authority 
as Karnavan. 

The hgal inoidentsof a Malabar Tarwad 
differ in some important respects from 
those of an ordinary joint Hindu family. 
In the case of the latter, each member of 
(he family has a share in (be family pro* 
perties, which he can enforce by partition 
and which be can alienate at least according 
to the law in this Prsiidtnoy. The 
member of a Malabar Tarwad is cot 
entitled to any share and be cannot sod 
for partition. All that he is entitled to 
is maintenance frem the family properties. 
But neither the manager of an ordinary 
joint Hindu family nor the Karnavan of a 
Tarwad can alienate the family property 
without necessity. It maybe said geoerally 
that, as regards the disposal of the income, 
tbe Karnavan of a Tarwad has a much 
larger discretion than the manager of a 
jaint family. The ordinary fnnetion of n 
Karnavan, however, is to manage the family 
properly to its best advantage and maintain 
the members of the Tarwad in a manner 
benefiting the position of tbe Tarwad. The 
law is well summarised in one of the 
older decisions ot this Court in these 
words: In oases where tbe Marnmakkathayam 
rule of inheritance prevails, the property ie 
considered indivisible, the management 
thereof and the collection of the rente end 
income being invariably vested in the senior 
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male, on whom devolves Ibe doty of 
providiDg for the enoportand maintenance, 
as far as the fonda will admit, of the 
other branohee of the family, especially of 
the woman and children.” (See Moore’s 
Malabar La»^, page 95.) Then at page 99 
the learned aothor o.tes another jodgment 
of the High Court (Kernan and Kindersley. 
JJ.), in which the noeition of a Karnavan 
ie thob described: “In him (t. e, the 
Karnavan) is vested actually (tho gh in 
theory in the females) all the property, 
moveable and immoveable, belonging to the 
Tarwad. It is his right and duty to 
manage alone the property of the Tarwad, 
to take care of it, to invest it in hia 
own name (if it be moveable) either on 
leans on Kanom or other security, or by 
purchasing in hia own rame lands, and 
to receive the rent of the lands. * * 

• . Hia management may not he as 

prudent or henedoial as that of another 
manager would be, hut, unless be acts 
mala fide or with reoklessness or incompetenoy, 
he cannot be removed from eueh manage 
msnt. Almost the only restraint on him 
in such macagement is that, be cannot 
alienate the lands of the Tarwad” In 
Kunhomed Ha'.ee v. Kuttiatk Bajee (9) thie 
is how the law is stated by Turner, C. J., 
and MutbuBami Aiyar, J , : at page 175: 
“The respect for elders, which ie a marked 
feature cf all Hioduiem, is nowhere 
stronger than in Malabar, and, consequently, 
although the individual interest of the 
manager of a Tarwad in Tarwad property is 
oonsiderably lees than that of a manager of a 
Hindu family, he has, in the management 
of the Tarwi^ property, somewhat larger 
powers than are accorded to a Hiodu 
manager. While, equally with the manager 
of a joint Hindu family, he is incompetent 
to alienate the eetate without the consent of 
the other members of tbe Tarwad, except to 
supply tbe neeetaitiee of tbe Tarwad or to 
disobarge ito obligations, he cannot only 
make leases at rack-rents ordinarily for the 
term of 6ve yeare for oultivation, but also 
leases with does repayable on the expiry of 
tbe terms, in tbe nature of mortgages 
(Kanomsand Ottis) io which little more than 
a right to redeem may be left to the family.” 

1 am Qoable to find that tbe pursuit of 

. (9) 9 H. I60..1 Ind. Deo. {«. •.) 076. 


trade comes within the ordinary powers of a 
Malabar Karnavan within tbe rule enunciated 
in the pa'-sages 1 have cited. I take it, 
therefore, that the nnreported cases referred 
to above correctly indicate the circumstances 
in which the members of a Tarwad can bs 
held to be bound by debts contracted by a 
Karnavan in tbe course of a trade carried 
on by him; that is to say, it most be shown 
that tbe business was a family hnsiness as 
explained above or that the members of the 
Tarwad consented to tbe trade being carried 
on on behalf of and for tbe family. As 
regards such oonsent. the presence of minors 
in the family would give rise to difficulties. 
But assuming that the oonseut of the adult 
members would be suffioient— and as at 
present advised, I am rather inclined to 
think it would— I have to see whether tbe 
evidence in this case makes out such a con* 
sent. There is no evidence to show that any 
of tbe Anandravans took part in the business 
or helped tbe let defendant in tbe conduct 
of it. Tbe defendant, however, tried to 
suppress tbe accounts and it was only two 
days before the closing of the case that they 
were produced. Tbe writer of tbe accounts 
examined by the plaintiff, as observed by 
tbe learned Subordinate Judge, was not 
willing to render any assistance to tbe plaint' 
iff. From the accounts, snob as they are 
(Exhibit A series), it is difficult to come to 
a definite conclusion that tbe proceeds of tbe 
busineBB were used for tbe benefit of tbe 
members of the family. That some portion 
of tbe inocme might have been so utilised by 
the let defendant who westhe Karnavan may 
be taken for granted. But without any 
clear evidence as to the amount of the income 
from the business which was so spent, or tbe 
way in which it was spent, for the benefit 
of tbe family and as to whether any of the 
members were aware of the source from 
which snob moneys came, it is not possible (o 
draw any very definite oonolusion. Tbe only 
other evideuoe on which reliance is placed 
on behalf of the appellant consists of certain 
statements made by tbe 1st defendant. In 
Exhibit EE, a power of attorney exeonted by 
him in favour of the 2Dd defendant in 1912, 
there is a passacie to this effect: “As I 
desire to go to Calcutta on trade businees, 
1 hereby entrust you to manage till my return 
all properties, moveable and immoveable, 
and also all trade concerns that appertain to 
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Koobipalli Tarwad and to oanse the 8ame to 
be managed and oondnoted; and yon have 
undertaken to do this, and yon are to oondnot 
my trade business with my partners and 
oanse the same to be oondnoted, to oondnot 
renewals of Tarwad properties, eto.” This 
oannot be said to be at all a clear statement 
that tbe trade belonged to the Tarwad. Then 
in Eshibit X(, which is a power of attorney 
ezeonted in (he year 1910, he speaks of "onr 
joint trade” which would prima /ncte read as 
belonging to himself and the 2ad defendant. 
It has already been noticed that soon after 
the death of Baohikntti he and the 2nd de* 
fendant obtained a sncoeesion oertifioate on the 
allegation that the trade bad been bequeathed 
to them by Baohikntti and not bequeathed 
to them on behalf of the Tarwad. Upon 
these facte, thongh tbe matter is not free from 
doubt, I not prepared to differ from tbe 
oonolnsion of tbe learned Snbordinate Jndge 
that it was not proved either that the trade 
which gave rise to these liabilities was a 
family basiness or that it was carried on by 
tbe let defendant with the consent of the 
members of the Tarwad. There is also 
evidence, as pointed ont by the Subordinate 
Jndge, that tbe plaintiff and other creditors 
who dealt with the defendants Nos. 1 and 2 
acted under the belief that tbe trade carried 
on by them was their separate trade. 

I, therefore, conanr in the oonolnsion of 
my learned brother, whose judgment 1 have 
had the advantage of reading, that the 
appeals should be dismissed with costs. 

The memoranda of objeotlons are not 
pressed and are also dismissed with costs. 

Spencer, J.^Tbe ontstanding qnestion in 
all these appeals is whether tbe trade oon< 
ducted by tbe let and 2nd defendants, who 
are tbe Karnavans of Koobipalli and Kotli* 
kollen Tarwads respectively, was the trade 
of the Tarwads or whether it was their 
individual trade. Upon tbe answer to this 
qnestion depends the liability of all tbe 
jonior members of the Tarwads. As tbe 
plaintiff did not press bis case against the 
2Dd defendant’s Tarwad, we have only to 
consider the liability of the defendants in 
respect of the Kochipalli Tarwad. Decrees 
have been given against the Ist and 2ad 
defendants personally and tbe suits were 
dismissed as against the Tarwads of the 
defesdapte. 


The history of the Koobipalli Tarwad is 
given in paragraph 5 of tbe lower Oonrt’s 
judgment. It appears from this that the 
trade was started by Kuohi Knttiyali Haji and 
that up to 1873 be was trading as a partner 
with a stranger named Mammi Kntti. 
Under Exhibit LL be boaghtbnt this partner 
in 1873 and thereafter traded with bia own 
brother A.«;sam Knnbi. Baobikutti joined 
this partnership. Kanhi Knttiyali Haji and 
Aesam Kunbi were bis oonsioe, that is to 
say, his mother’s sister’s sons. At that 
time Baobikntti was not tbe ^aroavan of his 
Tarwad but he became so afterwards. Kanhi 
Kuttiyali Haji died in 1886, Assam Kanhi 
in 1907 and Baohikutti in 1908. After 
Kunbi Kuttiyali Haji’s death, Assam Kanhi 
became involved in debts and bis trade 
collapsed in 1901. Defendants Nos. 1 and 
2 oontinned the trade of Baofaikntti after 
his death and in tbe coarse of that trade 
they ezeonted tbe huniies, Exhibit BB and 
CC series, which are tbe subject matter of 
these snits. ^ 

Tbe plaintiff has to prove that tbe defend^ 
ants are liable upon these hundies. If this 
were a family with an ancestral trade, it 
might be presumed that all tbe members of 
tbe family were liable for tbe trade debts^ 
bat we have not been referred to any case 
of a trading Tarwad with an ancestral trade 
like tbe trade of a family of Nattakottai 
Ohetties or Marwarts, in whose case a pr6> 
sumption would generally arise that tbe 
entire family oredit and tbe joint family pro*^ 
perties were devoted to the basiDess of tbe 
family. See Malaiperumal Ohettiar v. Arana* 
challa Ohettiar (b), in which snob a presamp^ 
tion was raised in the case of a Nattakottai 
Cbetti family. There are other oases of 
Nattakottai Cbetti families iu which similar 
presumptions have been raised. Tbe Sub- 
ordinate Judge has found that in this case 
all the male members of this Tarwad havS 
taken trade as their occupation. Bat he 
observes that *‘io the case of Marnmakkath*) 
ayam Tarwads it sboald be admitted that 
Tarwad trade is very rare”. The defend^ 
ants are Mappillas following Marumak* 
katbayam Law. Tbtf junior members of e 
Tarwad cannot compel the Karnavan to 
partition the family property, nor can thayi 
ask him for accounts of the manner in 
which be spende tbe family assets. Even 
in the case bf a Hinda family it has been 
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b'eld in Vadilal v. Shah Khushal (10) that 
there is no presamption that all the oo> 
parceners are partners in the business 
because one o! the persons carrying on 
basiness is a co parcener in a joint family, 
and that partnership has to be proved by 
evidence of an agreement to combine 
property, labonr and skill in the business 
and to share the proGts and losses thereof. 
In the case of a oo-paroenary it must be 
shown that at least the family funds were 
utilized in order to start the business. 
There is no evidence here that the 
Tarwad properties were made nse of in the 
first instance. It is only proved that the 
properties of the Tarwad were required by 
tbe trade of the male members. There 
is no presumption of law that properties 
acquired by one member of tbe Tarwad in 
his own name belong to tbe Tarwad, and 
that ie a matter which must be proved like 
any other question of fact, see Qovinda Panik- 
lear V. Nant (11). In the case of families 
governed by the ordinary Umdo La w there are 
certain trading castes among whom trade be- 
comes tbe duty or habit of a particular caste 
and it is handed down from one generation 
to tbe next, and in snob a case the trade 
becomes one ol tbe /(uJac^arue of the family, 
and that fact attracts to itself all the 
necessary incidents of trade, sooh is the 
explanation given by Chandavarkar, J., in 
Baghunathii Tarackand v. Bank of Bombay 
(7) of the origin of trading families. It 
ie difficult to conceive of tbe existence of 
a kulachara among Mapptllas, who are 
Mnesnlmans by religion and follow either 
tbe Muhammadan or tbe Marukkathayam 
Law of succession. 

In Appeals Nos. 6, 12, 20 and 21 of 1875 
this High Court confirmed a decision of 
tbe Subordioate Judge’s Court of North 
Malabar in which the learned Subordinate 
Judga made several interesting ob?ervations 
on the powers of Kacuavans to bind their 
Tarwade by trade transactions. He said 
that a Eamavan was certainly not authorised 
to . embark on any bazirdoos enterprise by 
tbe usage obtaining in Malabar families. 
He observed that any Judge who had any 
axperienoe in Malabar and who had 
any idea of the constitution of Malabar 

'(10) 27 B. 167{ 4 Bom. h. B. 96S. 
lod. Oas. 2I1| 86 U. 804. 


Tarwsds could not for a moment doubt 
that tbe entering into any speoolation con- 
nected with trade would be, not a duty 
of a Kainavan’s office, bat an individnal act 
of a person of an enterprising character 
and, therefore, it was an exception to the 
general rule to find Karnavans Gonduoting 
trading operations on behalf of tbe Tarwad. 
On the evidence he fonnd that there was 
no hereditary trade made oat in the case 
of tbe family in that suit. Bnt be pointed 
out that tbe members of tbe Tarwad bad 
no power to restrain tbe Karnavan from 
carrying on an individual business of bis 
own 80 long as be committed no misoonduot 
and tbe law would not make them liable 
for his private debts. In Second Appeal 
No, 223 of 1887 the Subordinate Judge’s 
Court of North Malabar returned a finding, 
in a case where the question was raised 
‘whether the trade carried on by the Karnavan 
was carried on with tbe knowledge and oon« 
sent of tbe Tarwad’, that tbe trade carried 
on in that case was the Karnavan’s private 
trade; and the learned Subordinate Judge 
observed that ‘Mercantile purenits do not 
usually fall within tbe scope of tbe ordinary 
dnties of Malabar Karnavans” and that ”tbe 
mere fact that tbe Anandravans of a Tarwad 
had agreed to pay off a portion of a trade 
debt contracted by their Karnavan cannot 
in itself, render tbe Tarwad liable for all 
bis debts contracted in such trade, unless 
there is clear evidence that tbe trade was 
a family trade, or that tbe oiber members 
were assenting parties to each trade”. In 
a case reported as Sircar v. Unniraoi 
Kuvjen (12) where tbe Karnavan of a 
Tarwad rented an Abkari farm jointly with 
a stranger, it was bold that the presump* 
tion was that it was not tbe oonoern of 
the Tarwad, hot tbe learned Judge declined 
to express any opinion upon the general 
question whether tbe Karnavan of a Tarwad 
was competent to bind the family by trade 
speculations. In tbe present case tbe onus 
clearly lies heavily upon the plaintiff to 
prove that tbe trade conducted by the Ist 
and 2nd defendants, who happened to be 
the Karnavans of their Tarwade, was in 
fact tbe trade of their Tarwads. I will 
now deal with some of the more important ' 
documents. Exhibit EE is a power-ol* 

(12) 8 Trav. L. B. 72. • 
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attorney executed by the let defeodaut to 
tbe plaiutifE’s 5th witness. It contains the 
sentence: “All tbe povvers of maDagement and 
responsibility regatding all kinds of pro- 
perties and the trade carried on in tbe 
town of Cannanore belonging to my Ko- 
ohipalli Tarwad rest with me”. It is argued 
that the words ‘belonging to my Koohipalli 
Tarwad’ govern both ‘properties' and trades’. 
If this were so, it would be a signibcant 
admission that the Tarwad owned some in- 
terest in the trade conducted by tbe let 
and 2nd defendants. But the language is 
ambiguous and tbe effect is neutralised^ to 
some extent by the use of the words ‘nay 
trade’ and ‘my partners’ farther on in the 
document. On the side of the defendants 
there ie also the evidence of Exhibits X and 
XI, which are Moktearnsmabe executed by 
this let defendant to Koohipalli Mabamad 
Kunhi and Kottikollon Mabamad Kunhi 
respectively two years before Exhibit EE. 
It is a material fact in defend inte’ favour 
that separate documents were drawn up, one 
in favour of the Ist defendant’s Anandravan 
for the Tarwad property and another io 
favour of bis partner, tbe 2nd defendant, 
for the trade which he speaks of as our 
joint trade. Then there is Exhibit U, an 
application fora succession oertiScate which 
was granted to tbe 1st and 2Qd defendants 
on tbe strength of an oral Will made by 
the deceased Baobikutti to enable them 
to collect the debts left by Baobikutti. In 
it Baobikutti is described as tbe Ist peti* 
tioner’a Karnavan and tbe father of tbe 
2nd petitioner. Tbe oertiBoate was granted 
without any opposition on the part of tbe 
junior members of Baohikutti’s Tarwad. 
It is argued that an oral Will made iu 
Malabar would be invalid under the Malabar 
Wills Act, V of 1898. This Act applies 
to Wills of all persons governed by the 
Marumakkatbayam or Aliaeantanam Law, 
whether they are domiciled in the Madras 
Presidency or not. It lays down that Wills 
executed, by such persons within the Madras 
Presidency, and even outside the Presidency 
if they purport to dispose of immoveable 
property within it, must be executed in a 
certain manner, namely, the testator must 
sign or affix his mark to tbe Will and the 
attestors, of whom there mnei bs two, must 
sign in his presence and by hfs direction. 
It is not distinctly declared in the Act 


that oral Wills are not valid. Bat sssamiug' 
that that is implied by tbe language of 
section 9, tbe inference of fact to be drawn 
in this case from tbe act of the parties 
would be tbe same. Baobikutti leaves bis 
trade to be conducted after his death by 
the Ist defendant who happens to be the 
Karnavan of hts Tarwad and by the 2nd 
defendant who is a total stranger and belongs 
to another Tarwad. This is an indication 
that the trade was not considered by Baohi- 
kutti to be a Tarwad trade. 

Similarly we find in 1873 KcobipalH Kunhi 
Knttiyali severing bis oonneotion with bis tbeu 
partner and taking in as partner, not hie next 
Anandravan, but only his younger brotber. 
Exhibit MM series are extracts from the 
income tax register^', in which a certain 
amount of income derived by honse rent is 
included in the income-tax assesement of 
tbe Ist defendant and the 2nd defendants 
brother (6th defendant in these suits). Thera 
is nothing in these dooumects to prove 
that the Kbchipalli Tarwad admitted their 
liability to contribute to the income of tbe 
6rm. The houses upon which house-rent 
is valid for tbe purpose of this income-tax 
case were houses belonging to the Kotti 
Kolloue Tarwad. No inference can be drawn 
against the KochipalU Tarwad from this 
cireumstaDoe. 

Exhibit Q is a judgment in Original 
Suit No. 485 of 1903 on tbe file of the 
Cannanord Mnnsii’s Court in a huit brought 
by Baobikutti to recover a shop, and Exhibit 
R is the appeal judgment in the same case. 
A question arose whether the plaint pro* 
perly was the self-acquisition of Kunhi 
Knttiyali Haji and whether after bis death 
it lapsed to tbe Tarwad represented by the 
plaintiff in that suit. The District Miiosif 
found that the shop did not become the 
property of the Tarwad and that the plaint* 
ift’s title, as Karnavan of tbe Tarwad, to 
recover it was barred by limitation. The 
District Jodge on appeal also found that 
tbe shop belonged to Kunhi Kuttiyali Haji 
exclusively aud dismissed tbe appeal. £)<' 
bibit AA series are tbe account-books of 
the firm, but as they have not been pro* 
perly proved in evideuoe, no conclusion oan 
be drawn from tbe entries therein. 

On the oral evidence the Judge has oomfl 
to the conclusion that all tbe male membert 
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of the Tarwad have taken np trade as their 
oooopatioD. At the eame time be says that 
there is no reliable evidence that the 
other members of the Koohipalli Tarwad 
apsisted let defendant in this trade. Jn 
Exhibit Q, the jndgment already referred 
to, it was fonnd that the Anandravaos 
did assist Kanbi Kottiyalli Haji in bis 
trade. Bat the statements of the plaintifi*s 
6th and 8th witnesses on this important 
point in this oase have been discredited 
on aeooant of their demeanoars and, there- 
fore, we cannot rely upon the fact as proved 
by the evidenoe in this ease. The plaintiff’s 
7tb witness states that the Tarwad jewels 
were pledged for trade parposes, bnt he 
admits in oross-examioation that they 
were Mama Baji’s wife’s jewels. He also 
says that the let defendant admitted to 
him that the trade belonged to the Tarwad 
and he states that he has seen the mem- 
bers of the Tarwad taking articles from 
the shop in the cantonment. Bat as this 
witness is the plaintiff in Original Saits 
Nos. 2 and 29 of 1916 out of which 
Appeals Nos. d75 and 254 of 1917 have arisen, 
no weight can be given to bis evidenoe. 
This man, when getting a conveyance exe- 
eated for a small portion of immoveable 
property (see Exhibit P), insists cn all the 
Tarwad joining but not so wher» be lends 
money to the extent of Rs. 14,000 to the 
2nd defendant’s Maktear. Handis, Exhibit 
BB and 00 series, have been signed by the 
Mnktear of the firm on behalf of the firm. 
There is oo indication from there dooa- 
ments that the Tarwad inoarred any liability. 
In Exhibit DD the 2nd defendant and the 
defendant’s brother, who wa^» his 
Maktear, notified to one of the persona 
with whom they had dealings that they were 
troding in partnership ander the firm name 
of Koohipalli Hossain Kanhi and Kottikolone 
Mamed Kanhi that ie, the name of the 

belong to di^fferent Tarwads. There is no 
evidense that the Tarwad property has 

the business with 
the exception of the oase of the jewels 

already referred to. as to which thew is 

no olear evidenoe that the jewels did not 

bslong to the individnal women who wore 

them rather than to the Tarwad as a body. 

On the whole 1 am of opinion that the 
•onelasion formed by the Sabordinata Jadge 


that the plaintiff had failed to prove that 
the trade was that of the Tarwad of 
Koohipalli was correct. So far as the 
oostom of Malabar Tarwads is known, 
it would appear to be an exception to the 
general rale to find a Karnavan conducting 
a trade on behalf of the Tarwad, thoogb, 
of ooorse, any profit that might be made 
by any individnal by trading would 
on his death beccmo part of the Tarwad 
assets. 1 mast confirm the judgment of 
the lower Court and dismiss these appeals 
with costs. 

The memoranda of objections have not been 
pressed and are dismissed with costs. 

Appeal ditmissed. 
Memo, of objecHotiB dismi$$ed. 

u.c.P. 


CALCUTTA HIGH COURT. 

ApPBILS from ApPBLLATB DECitEKS 
Nos. 544 AfD 645 to 656 of t9ife. 

June 26, 1919. 

Fresentx — Mr. Jastioe Newbould. 

RAKHAL CHANDRA CHATTERJEE 

XND OTHBRS — DBFaWUAKTS— A pPELLIMTS 

vertut 

BHABADEB CHATTERJEE -Plaintiff— 

Rbspondemt. 

Bengal Putni Regulation Act (VIII of 1819J, 5. 11 
(3) provito— Bengal Tenancy Act (VIIIB. C. of 1886;, 
«s. 105, IH6 (c»— Putni tenure-^Resident hereditary 
cultivators— Enhancement of rent, tohclher permissible 
—Lease fixing rent in perpetuity, effect 0/— Bona fide 
engagment icith pntnidsr, effect of— Occupancy rights, 
erttry o/, effect of. 

Beaidenfc hereditary cultivators, to whom the 
proviso to section 1 1 of the Bengal Putni Begulation 
of 1810 is applicable, are not liable to pay higher 
rent on proof of the condition on which their rent 
is liable to enhancement under the Bengal Tenancy 
Act. Such tenants are not liable to pay any rent 
in excess of their engagements with the previous 
putnidar, unless such engagements are cancelled on 
the ground that they were not made in good faith 
[p. 278, col. 1.3 

The acceptance of a lease by a resident hereditary 
cultivator fixing the rent payable by him in per. 
petuity does not take away the suatos which he had 
as resident hereditary cultivator so as to make the 
rent payable by him enhanoeable under the provisions 
of the Bengal Tenancy Act. [p. 273, col. l.J 

Sheikh Uahomed Assanoollah Ckowdhry y. Sham^ 
•htV Aft, 4 0. L. B. 165, Barbananda Nath Bhownii 
r.Bana Gasi, 21 Ind. Oss. 680j 18 C, L.J. 884 . 
relied on. 
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Ill the nUseoce of a lease proving a bonn JtJeengagfe- 
ment made with the teount hy the previous pw-Mi./a.- 
fixing the former’s leiit. the tenant as a resident and 
hereditary cultivator gets no protection fioni the 
proviso to section 1 1 of the Bengal Putin Begulation. 
[p '73, col 2 3 , 1 f 

Where a patHitldr can only enhance the rentot 
his tenants by special procedure under the Putin 
Regulation, ho cannot do bo l>y an entirely different 

procedure under the Bengal Tenancy Act. [p 2,3, 

Where tenants hold land under a lease t^ing the 
rent payable by them in perpetuity, the fact that 
they have allowed themselves to be entercQ m the 
Record of Bights as occupancy tenants does not put 
an end to their rights under their lenses nor docs 
their action amount to estoppel. Lp- 273, coL 3.J 

Appeals against the decrees of the His- 
triot Jndgp, Bordwao, dated ‘he 8'h 
December lyl7. affirming the decrees of the 
Settlement Officer of that district, dated the 
29tb September iyI6. 

PACTS appear from the ja3gment. 

Babn Qunada Oharan Sen (with him Babu 
Surendro Nath Das Qupta), for the Appellanle. 
—These appeals arise out of applications 
for enhancement of rent under section 105 
of the Bengal Tenancy Act. The defendants 
are not liable to pay enhanced rents, because 
they are hereditary and resident cultivators 
within the meaning of section U of 
Regulation VIH of 1819. Refers to the 
proviso to section 11 of the Putni Regn- 
lation. The engagements made between 
the tenants and the previous putnidar 
fixing the rent in perpetuity are binding 
upon the parties, and unless those engage- 
ments are set aside on grounds mentioned 
in the Putni Regulation, the rents cannot 
he enhanced. Their rents cannot be enbanced 
"by proving conditions under which the 
rent is liable to be enhanced under the 
provisions of the Bengal Tenancy Act. 
Bee seotinn 195 (e). Bsngal Tenancy Act. 
Further to enhance the rent of a hereditary 
and resident cultivator under the Putni 
Regulation the putnidar must adopt a 
'special procedure provided for in Regula- 
tion YlII of 1819 and be cannot get 


enhancement of rent of such tenant by 
adopting the special procedure under the 
Bengal Tenancy Act. My submission is 
that the putnidar must bring a regular 
suit for getting the enhancement of rent 
after setting aside the engagements made 
by bis predeoessor-in-interest. 

Dr. Jadu Nath Ranjilal, for the Re- 
BpoDdent.--S6 far as Appeal No. 655 of 


1916 is concerned, it has not baen proved 
by the defendant in that case that there 
was any bona Hie engagemen'. hxiog the 
rent in perpetuity and so the provho to 
section II of Regulation VI 1 of 1819 
does not apply to that case. 

As regards the other appeal?, my sob- 
miesioD is that when the tenants, have baen 
recorded as ocoopanoy raiyals and when 
they have allowed the landlord to treat 
them as snob, they oanuot fall back opop 
their engagements with the previous putni- 
dar. They are now estopped from contend- 
iog that by virtue of the terms in the 
lease their rent is not enhanoeable. 

The next point is that after baviog 
accepted the leases, the tenaoh cannot claim 
the beneBt of the proviso to section 11 
of Regulation VlII of 1819, beoaass after 
the acceptance of such leases they cannot 
claim the rights of resideut hereditary 

cultivators. 

Further, the contention of my learned 
friend that a regular suit is necessary to 
get the enhancement of the rent has cP 
substance in it, because the rent can c 
enhanced by means of prooeedings under 
Chapter X of the Bengal Tenancy Act. 

Babu Qunada Gharan Sen, in reply, re- 
ferred to the oases reported as Shetkh 
Mahoomei Assancllah Chowdhrp V. 

Alt (1) and Sarbananda Nath BhoxomtK 
V. Rana Qasi (2) to show that after the 
acceptances of the leases the tenants cod- 
tinned to be resident and hereditary ouUiva- 
tors. 

JUDGMENT.— These 13 appeals arise 
out of the same number of appHoatioos 
for enhancement of rent before the Settle- 
ment Officer and subsequent appeals to the 
District Judge of Bard wan. Ths appUj 
cations were made under ssotiin 105 o 
the Bengal Tenancy Act, and the Settle- 
ment Officer granted ioorease of 
6 annas in the rupee ou the ground or 
the geusral riss in price of local foo 
stuffs. 

The defendants-appellanti’ main oonten- 
tion was that they were not liabla to 
pay enhanced rent, as they had leases wnioa 
gave them the right to hold the laul P 

“(1) 4 0. L. R. 165. 

21 lad. Oas. 510; 13 0. L. J. 331. 
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the same rent tn perpetaity. There appears 
to have been some delay in prodaoing 
them and pleadiog on the basis of these 
leases. Bat they were prodaoed before the 
parties went to trial and an issue was 
framed: * Are these jamas not liable to 
enhanoement on the gronnd that mokarari 
right was oonSrmed under oontraot by 
paUa$ granted by previoas putnidars?'* The 
first Court held that the mokarari right 
oreated by these leases was an inoumbranoe 
from which the putni right is free under 
seotion 11 of the Putni Eiagalatioo, VIH 
of 1819. The lower Appellate Court 
held that the Settlement Offioer was wrong 
in treating the defendants as tenure-holders 
whose rights heoome voidable on the sale of 
the putni under the Regulation. He held 
that they were hereditary resident oultivators, 
to whom the proviso to seafion 11 of that 
Regulation was applioable. Bat he held that 
that proviso did not proteotthem from liabi* 
lity to pay higher rent on proof of the eondi* 
tioD wbisb made their rents liable to eohanoe* 
ment under the Bengal Teoanoy Act. 

Here I think the lower Appellate Court was 
wrong. On the finding that the defendants 
were resident hereditary oultivators, they were 
olearly entitled to the proteation of the 
proviso in the 3rd olause of section 11 of the 
Putni Regulation. That clause provides 
that nothing contained in the section shall 
entitle the purchaser of a Taluk to cancel 
bona fide engagements made to such tenants 
by the late incumbent, exospt it ha proved in 
a regular suit, to be brought by such purchaser 
for the adjostment of bis rent, that a higher 
rate would bare been demandable at the time 
eueh engagements were contracted by his 
predecessor. The language of the seotion 
seems perfectly clear, and in fact the learned 
Pleader for the rsepondent has not tried to 
support the view taken by tbe District Judge 
that it is sufficient to prove nbat is a fair rate 
allowable at the present moment. It has 
been proved ib all the ea!>es to which these 
appeals relate except one, and that is Suit 
No. Ib88 of 1892 which eorresponds to Second 
Appeal No. 655 of 1918, that there were en- 
gagements made between the tenants and the 
previous puinidar. No suggestion is made 
that these engagements were not made in 
good faith, and until these engagements are 
esooelted, the defeudants are not liable to pay 
ftoy rate in excess of tbsss engagsmsots. 

16 


lb is contended that these tenants, by allow* 
ing themselves to be entered in tbe Record of 
Rights a? occupancy raiyats and by allowing 
tbe plaintiff landlord to treat them as 
occupancy raiyats, in effect consented to the 
cancellation of the engagements ander which 
they were allowed to hold the land at a 
fixed rate. It seems to me perfectly clear 
that sQcb conduct on their part could not 
have tbe effect of patting an end to their 
rights under their leases, nor does their action 
amount to an e.stoppel. 

It is also contended on behalf of the re- 
spondent that the tenants, by accepting these 
leases and becoming raiyats at fixed rates, 
lost the status which they had as resident 
hereditary cultivators. Tbe answer to 'this 
objection will be found in tbe case of Sheikh 
Mahomed Assanoollah Ghowihry v. Shamshir 
AH (1) and in tbe case of Sarhananda Nath 
Bhowmik V. Rana Gasi (2). Thedefendaot.o, be- 
ing protected by the provisions of this clause, 
that is, 3rd clause of section 11, are entitled 
to rely on tbeir leases granted by tbe previous 
putniddr and are not liable to have their 
rents enhanced under the provisinna of the 
Bengal Tenancy Act. Section 95 (s) pro- 
vides that the provisions of the Putni Regula- 
tion relating to putni tenures shall not be 
affected by the Bengal Tenancy Act. If 
under this Regulation the holder of a putni 
oao only enhance the rent of bis tenants by 
special procedure under that Act, be cannot do 
BO by an entirely different procedure uudertbe 
Bengal Tenancy Act. Farther, even if it be 
held that a proceeding under eeotioo 105 for 
eobaocement of rent is equivalent to a 
regular suit referred to in this proviso to 
section i), it most be held that the plaintiff 
cannot suoeed io this suit as be bad pro- 
duced DO evidence whatever to show that a 
higher rats of rent would have been demand- 
able at the time when the permanent leases 
were granted. 

In Appeal No. 655 of 1918 already referred 
to, io the absence cf a lease it cannot be held 
that there was any bona file engagement 
proved to have been made with the tenant 
permanently fixing bis rent. In the abssnos 
of proof of such engagement tbe tenant as a 
resident and hereditary oaUivstor gets no 
protection from this proviso. 

in the resnlt, therefore, Second Appeal No. 
655 of 1918 is dismissed with costs. The re- 
maining Appeals Nub. 544, 645 to 654 and 656 
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of 1918 are decreed, tbe jadg^coeDts and deoresa 
ID these oases are eet aside and tbe satis 
dismissed with costs in all Coarts. 

I assess the beariog fee in eaob ease at one 
gold mokur. 

Appeal No. 655 ditmmedi 
Remaining appeals allowed. 


MADRAS HIGH COURT. 

FULL BENCH. 

Second Civii. AppealNu. 173 op 1916. 

April 24, 1919. 

Present: — Sir John Wallis, Kt., Chief 
Jaatioe, Jastice Sir William Ayling, Kt , and 
Mr. Jnstioe Sadasiva Aiyar, 
VAITHINATHA PlLLAI— Plaintipp No. 1 

— Appellant 
versus 

KUPPA THEVAR and ctobrj — 
Dependants Nos. 1, 3, 5 anu 6 — 

Respondents. 

Civil Procedure Code I Act Fo/iQOS, s. 100,0. 
XLI, r. 27 — Additional evidence, reftual of Appellate 
Court to admit - Appeal, second-^Higk Court, inter, 
ference by. 

Per Wallie,C. J. and Ayling, J, {Sadasiva Aiyar, J. 
dissenting . — TbeHigli Court cannot, in second appeal, 
interfere with an order of a lower Appellate \ ourfc 
rejecting an application made to it bj a party to 
tbe appeal before the hearing of tbe appeal to admit 
certain material evidence discovered since tbe date 
of the decree appealed against which was not avaiU 
able to the said party with the exercise of due 
diligence during the trial of the suit [p. 28 , col ^ 

Prem Chand Moonshee, In the gojds of, Upendra 
Mohan Qhose v. Gopal Chandra Qhoae, C 4'-: U 
Ind. Deo. (n. s.) Beckwith v. Jeebun 

Buckshee, Uarsh. 27 d: ‘‘i Hay 280 , Moheeh Chiinder Sheet 

V. Shoshee Mookhee Debia, 0 W. K 90, Qolam Hukdoom 
y. Eajeexoonissa, 7 yt • B. SS*-*, Kvlpo Singh v. lhakoor 
Singh, 16 W. R. 429, Ram Piari v. Kahu, 2.1 A. 12.; A. 

W. N.(19C1) 11, Durga Pranad y. Jai Narain, ^ Ind. 
Oas. 266; 83 A. 379; 8 A. L. J. )7fi, followed. 

, Per Sadasiva Aiyar, J. — The High t ourc has power, 
in second appeal, to consider the propriety of the 
exercise of its discretion by a lower Appellate Court 
as regards the admission of additional evidence, 
though that discretion would nut be interfered a iih 
lightly any more than tbe discretion of a Court 
rejecting a review petition would be lightly inter- 
fored with in revision. The question whether the 
Appellate Court exercised its discretion properly is 
» question of law as it is now settled that good 
grounos for review are also good grounds for the 
Appellate Court to allow further evidence to be 
adduced, [p. 26/, col. 2 .J 

SeooBd appeal against tbe deoxee of tbe 
DUtriot Ooart, Tanjore, in Appeal Suit 


[i9l9 

No. 557 of 1914. preferred against the 
decree of tbe Court of tbe Temporary Sob- 
ordinate Jadge, Tanjore, in Original Sait 
No. 10 of 19l:i. 

Tbe appeal coming on for heariog on tbe 
2Dd October 1917, npon perasiog tbe groonda 
of appeal, tbe jadgments and deorees of 
tbe lower Appellate Oeart and tbe Ooart 
of first instanoe and the material papers 
in the suit, and apon hearing tbe argQ> 
ments of Mr. K. Bfiashyam Aiyangar aod 
Mr. S. Panchapakesa Sastrif for tbe 
Appellant and of Mr. S Viswanaiha AVpar, 
for tbe let Respondent, Mr. G, 8. Buna- 
ch-ndra Aiyar for Mr. T. B. Bamaehanira 
Aiyar^ for the 2Dd and 3rd Respond- 
ents, aod respondents Nos. 4 and 5 not 
appearing in person or by Pleader, aod 
the ease having stood over for ooQsider- 
atioD (ill tbe 5th Deoamber 1917, the 
Ooart (Abdar Ribim and Kamaraswami 
Sastri, JJ.) made tbe following 

ORDER OF REFBRBNJB TO A FULL 

BENCH 

Abldr R&biu, j. — In this ease tbe point 
on wbiob I felt considerable doubt was 
whether we could say that tbe decree of tbe 
District Judge was wrong on tbe ground that 
be refm^ed to admit in evidence tbe decree lo 
Original Suit Nn. 2'5 of 1 79. That docu- 
ment had urdoubtedly a material bearing 
on tbe question whether tbe property in 
dispute was validly dedicated to chanty as 
found by »be District Judge. Tbe decree 
was not produced in the Court of first 
instance, but tbe appellant’s affidavit shows 
that the appellant who is the potobaser of 
tbe property was not aware of the exi*- 
tence of this decree. He discovered it 
after the Court, of first inetance bad 
pronounced judgment and an appeal bad 
been preferred to the District Judge. An 
applioaiioD was made to the lower Appellate 
Court for admission of this decree, but it was 
rejected on the ground that if enoh an 
application was granted, there would be no 
end to litigation. 

Can we in second appeal admit that 
doonmeot on the ground that tbe lower 
Appellate Gontt’s refusal to ezeroiee tM 
power it bad under Order XL*, rule 2/ of the 
Code of Civil Procedure — supposing the 
.application came within tbe scope of the 
rule — was wrong? The well-known ruling 
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of the Privy Coaosil in Kessowii hs'^r v. 
Great Indian PeniwMa Railway Oompiny (1) 
on the eabjeot has been ooosidered io a 
namber of reoent ralings of this Court. 
It may now be taken to be well established 
80 far at least as this Coart is ooneerned 
that the words '*bat if an Appellate Court 
re^aires any dooament to be prodaoed or 
any witness to be examined to enable it to 
pronouQoe jadgmeut or for any other 
substantial oanse" entitle an Appellate 
Goart to admit fresh evidenoe if it 6nds it 
necessary to do s? to enable it to prononcoe 
jadgment to its own satisfaction. The 
words 'any other snbstantial oanse” should 
not be read in an ejusdsm gemrie sense so 
as to oonGne the application of the rale to 
oases of locum. fSee Andtoppa Pillay v. 
iiiithuhu-nara Thevau (2), Ambuia Ammal 
y. Appidurai Uuiuli (3). Su6t>a Naidu 
V. Ethirajammal C4), Peddibholla Sameaica 
ramma\. Betieadi Ohelapatki (5), Venkita 
o\ela Pillai v. Bmgi Pillai i6) ] 

It has been farther held in Aniipfa 
Pill'll/ V. Muthukumiri Tnevan (2) and 
Venhatachila Pillai y. Ranga Ptllai ( 6 ) 
that an Appellate Court acting under rale 
27 of Order XLI, olaase (6/ may admit fresh 
eyidence on the same gronnds as would 
justify the Court of drat instance to admit a 
review. In all these oases, the Appellate 
Court had in fact admitted fresh evidence 
and the queation discussed before the High 
Court was whether it bad tbe power to 
do 80 . 

In the present oaee tbe lower Appellate 
Court refused to admit tbe evidence prodaoed 
by the appellant. Suppoeing it went wrong 
in this, as I am inclined to think it did; 
are we entitled to say that it ought to 
have required tbe document to be prodaoed 
to enable it to pronounce judgment or for 
any other eubstantial cause’? Tbe very 
Btatement of tbe proposition shows to my 
mind that it is untenable. It cannot 
oome withio the scope of tbe rule even 

(1) 81 B. 88I| 9 Bom.L. B.67li ll 0. W. N. 721| 6 
0. L. J. 6, 4 A.. L. J. 46li 17 K. L. J, 847, 84 L A. 
116, 3 U L.T.435. 

(8) lilad.Oaa. 140,86 H. 477; (1913) M. W. N. 
460, 11 H. L. T. 241. 

(8) 80Iad.0aa 4'^, 86 U.414. 

(4) 38 Ind. Cas. 640. 

(6) 38 Ind Cas.OU, (1914) M. W. K.884. 

(e)36Ind.Ca« 694;38IC. U ;.834j 17 U. L. T 
MO. 


interpreting it and the ruling of tbe 
Privy Council as liberally as any of tbe 
decisions mentioned above have done. As 
pointed out in Ambuja Ammal v. Appadurai 
Muduli (3) the test laid down by tbe 
Legislature has referenos to tbe state of 
mind of tbe Judge bearing tbe appeal 
when he has heard the argument with a 
view to pronouncing judgment in the case. 
Here the order refusing to admit further 
evidence was passed on an especial appli« 
cation made by the appellant before the 
hearing of the appeal and tbe lower 
Appellate Court apparently found no difficulty 
in pronouncing jadgment without that 
evidence. I am cf opinion, therefore, that 
tbe judgment of the District Judge cannot 
be as.<)ailed on this ground. But as my 
learned brother takes a different view and 
the question is one of general importance 
I would refer it to the Full Binoh for 
its opinion, in tbes) terms;— ‘Whether the 
High Cour; can interfere in second appeal 
with an order of the lower Appellate Court 
rejecting an application made to it by a 
party to the appeal before tbe bearing of 
tbe appeal to admit certain material 
evidenoe discovered since tbe date of tbe 
decree appealed against and which was not 
available to tbe said party with tbe exercise 
of due diligsacs daring the trial of the 
suit ? 

I may mention that on tbe other questions 
raised before ns, namely, as to tbe identity 
of tbe lauds epecihed iu Exhibit IX and 
mesue proSts subseqaeut to tbe institution 
of tbe suit I agree with my learned brother 
and to this extent there should bs a further 
enquiry and Bnding. 

XaM&BA8w«ui S4 Str:,J. — T he 1st plaintiff 
is tbe appellant. He sued in the Subordioate 
Judge’s Court at Negapatam to recover 
possession of certain properties sold to 
him by tbe Ist and 2nd defendants for 
18,000 rupees. Tbe 3rd and 4tb defendants 
are the sons of cbe let defendant and 
the 5tb and 6(h defendants are persons 
olaimtng under an agreement to sell prior 
to the date of tbe sale to plaintiff. Several 
defences were raised by tbe defendants 
but tbe only question material to tbe second 
appeal is as to the dedication of certain items 
of property conveyed to tbe plaintiff to a 
ebarity. This defeuoe was raised by th^ 
3rd and 4tb defendants. In paragraph 4 
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of their written statement they made the 
bald allegation that 36 aeres of the said 
lai.ds had been ret apart by the family 
for oharitief; when or how is not 
stated. Issues were settled on the 24th 
February 1912, but no issue was aeked for 
or raised as to this alleged dedioation though 
as many as eleven issues were raised with res- 
peot to the allegations in the written 
statemente. On the 3rd March I9ld, two 
additional issues w'ere raised but even 
then no issue was raised as to tbededtoa* 
tion. After the oommeocement of the trial 
and the examination of the plaintiff's 
witnesses and on the 25th February 1914, 
the following additional issue was raised 
on a petition of the 3rd and 4th defend* 
ants. ‘"Whether the items noted in the 
petition of the 3rd and 4th defendante, 
dated 25th February 1914 are pro* 
perties burdened with charity and are not 
liable to be alienated by the Ist defend* 
antP" Tbe trial went on on that date, 
and on tbe 27tb February, the ease was 
adjourned to tbe 2nd Marob and was 
olosed on tbe ISth March 1913. Judgment 
was delivered on the 23rd March. The 
Subordinate Judge held that the sale of 
tbe items referred to iu paragraph 1 1 of 
his judgment making 31 acres and 5 cents 
was invalid as they relate to an endow* 
ment for maintaining a choultry at Tagat* 
tnr” and gave a decree iu favour of tbe 
plaintiff for tbe remaining items claimed. 
The defendants beyond Bling Exhibit IX, 
an agreement of partition, dated 29th 
August IbiO, adduced no evidence on the 
point. Tbe plaintiff Bled documents show* 
ing that tbe property bad been dealt 
with by tbe Ist defendant as his own 
property from 188J. 

Plaintiff appealed against tbe decree of 
tbe Subordinate] Jadge^lin so' far} las it 
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dismissed bis suit and during tbe pea* 
denoy of the appeal applied for tbe ad* 
mission of a decree of tbe Subordioate 
Court of Negapatam in Original Suit 
No. 26 of 1879 which according to him 
showed that there was no dedication of 
lands in Kkkar village as alleged by the 
3rd and 4tb defendants but that on tbe 
contrary the lands fell to the share of 
tbe let defendant. He alleged be was 
not aware of the decree before tbe suit 
was disposed cf by tbe Subordinate Judge. 
The District Judge dismissed his applica- 
tion, not oti the ground that he was aware 
of tbe existence of tbe suit or the decree 
or could have known it if ha bad exsr- 
oired reasonable dtligenos, but that tbe 
admission of the doocment would neossei- 
tate a remand and that “there would be 
no end to litigation if parties were allowed 
to call further evidence iu this way.” 

I have already pointed out bow the issue 
as to dedioation was raised during the 
trial of tbe suit and what little time the 
plaintiff who is found to be a btnafi^e 
purchaser who paid the large sum of 
BrS. 18,000 had to adduce evidence on 
the point. He was a stranger and it is 
not suggested what means he bad of 
knowing of a partition suit between the 
members of the family of tbe vendor 
about 32 years before bis purchase. He 
did his best and the Distriot Judge don 
not Bod that the nou prodnotiou of the 
deoree was due to any neglect or default 
of tbe plaintiff and the reasons he bas 
given for refusing to admit it are nusound. 
There oan be little doubt that the deoree 
Bought to be Bled was a very material 
doonmeut. 

The following table sets out the relation* 
ship between the parties : — 


i 


Vjdilinga 
t Tevan 
(dead). 


VyRAPpA Trvax. 

I 


Kuppa 
To van 

(let defendant), 


Palaniappa 

Tevan 

(dead). 


I 

Namasivaja 

Tevan. 


r 


1 




Vedaya Tevan 
(2Dd defendant). 


Vairappi Tevan 
{3rd defendant). 


I 

Sattayappa 

Tevan. 


- 


1 


Shanmuga 

Tevan. 


.V 


1 

Kandasami Toran 
(4tfa defendant) t 
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- The agreement oE partition, Esbibit IX, 
relied on by the 3rd and 4tb defendants 
as evidenoiog the dedication to charity 
was exeoated by Vairappa Tevan, Kappa 
Tevan, Palaniappa Tevan, Namaeivaya 
Tevan and Yairappa Tevan and purports 
to eet apart over 30 acres .cE land in 
Ekkar village for the opkeep of (be 
oboaltry, besides other lands in other villages. 
Sattayappa Tevan and Sbnnmuga Tevan, 
the sons of Vairappa Tevan, who were 
alive at the date of Exhibit IX were not 
parties to the deed of partition and they 
filed Original Sait No. 26 of 1879 for a 
partition of all tlie family properties. 
The plea raised was that there had been 
a prior partition effected by Vairappa 
Tevan evidently under Exhibit IX. The 
parties entered into a razinamak and a 
decree was passed in terms of the razi- 
namdh. This is the decree sought to be 
pat in. It appears from the decree that 
the lands in dispate in this appeal were 
not dedicated to charity bat fell to the 
share of the Ist defendant. It is contend, 
ed that the agreement of partition, Exhibit 
IX, would not bind the sons of Vairappa 
not parties to it as it purported to 
alienate a considerable extent of lands 
(about 12C acres) for the upkeep of the 
ohooltry and that the power of a Hindu 
father to effect a divieiop is only validly 
exercised when it ie a fair and equitable 
partition, he having no power to give 

properties to strangers. The decision of 

the Privy Council in Bamkuhore Kedarnath 
T. Jainarayan Bamrnchpal (7) is relied on. 

It ie also contended that when the sons 
not parties qoeetioned the partition, Ex* 
hibit IX, and there was a ratinamah 
decree between the parties whereby other 
lands were given for the charity it was 
prtma facie the only valid source of title 
lor all parties inolading. the charity. 

It msy be that defendants have a good 
answer W unleee they show that Exhibit 
IX oontinaed in force in spite of the 
decree in Oiiginal Suit No. ^6 of lb79 or 
was net affected by it, the decree will 
primafaeie support the coatention of the 
Ist plaintiff. 

(7) ?0 Ind. Caa.9^3s 40 C. 983{ 17 C. Vf. N. 1189} 
IB 0. L. J. 2J7i 15 Bom L. R. 857; lU A. L J. £65| 
25 ILL J- 5Ut U U. L. T. 163; (lOii) M. Vf, N. 
eil( 10 N, L. 1) 40 L A 213 (P> 0.). 


As the document was very material and * 
as the allegations in the Ist plaintiff’s 
affidavit (printed at page 6S of the docu. 
ments) have neither bean traversed by 
the other side nor found to be false by 
the District Judge, I think that, having 
regard to the fact that the issue as to 
dedication was raised only daring the oourEe 
of the final bearing, the decree in Original 
Suit No. 26 of 1879 (as to the genuine* 
ness of which there is no dispute) should 
have been admitted in evidence by the 
District Judge. 

I am of opinion that the District Judge 
had power under the circumstances to 
admit the document in appeal. In An- 
diappa Pillay v. AJuthukumara Tkevan (2) 
it was held that the words *'or for any 
other substantial oiuse" in section 56 5 of 
the Code of Civil Procedure of 1832 
(which corresponds to Order XLL, rule 27 
of the present Code) need not be ejusdem 
gmerii with the causes stated in the pre- 
vious part of the section. In Anbuja 
Ammal v. Appadurai !Judali (3) a similar 
view was adopted and it was held that the 
words confer a wide discretion on the 
Appellate Court to admit additional evidence 
when the ends of justice require it. The 
learned Judges were of opinion that sec* 
tioD 107 of the Code of Civil Procedure 
conferred on the Appellate Court all the 
powers of the Court of first instance and 
were not inclined to follow the view taken 
by Abdur Rahim, J. (differing from Phil* 
lips, J.) in Suhba Naidu v. Ethirajammal 
(8) that the expression 'any other sub* 
stantial cause’ in Order XLI, rule 27 is not 
to be understood in a wide and unrestricted 
sense but should be construed ejusdsn 
generiz with the causes in the other parts 
of the role. The deoisiou of Phillips, J. 
wis confirmed in Letters Patent Appeal. 
Bee Vellayappa Ohetty V. Ntillaya Pillay (9L 
In Ven'iatachda Pillai v. Uanga Pillai (6) 
it was held that the expression "for any 
other substantial cause” gave power to the 
Appellate Court to admit fresh evidence on 
the same grounds that would justify the 
Court of first instance in granting a review 
and that the discovery of fresh and 
material evideuce after disposal of the suit, 

(8) 12 Ind. Cas. 673; 22. M. L. J. 14; 10 U. L. T. 
409; (1911) 2 U. 21 N. 449. 

19) 10 Ind. Gas. 675} 9 U. L. T. 817. 
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the decree tn whioh is appealei aqrainSi, 
would be a sabstantial oaase within the 
meaiiiDg of Order XLI, rule 27. In Peddi^ 
bhctia Kameswar-imma v. Bezwada Ohelapathi 
(5) tbe deoision in Andiappa Fillay v, Mutku- 
kumara Thevan (2) was followed. Arasappa 
Pillaiv. M-inika Mudaliar (10) is disting- 
uishable on the ground that the party had de* 
olared in the drst Court that he bad no evidenoe 
and the District Judge suomotu remanded the 
case for fresh evidence to be talcen The 
learned Judges while referring to Andiappa 
PiUfiy V. Muthukumara Thevan (2) were 
not prepared to extend the rule to such 
oases. In Marimuiku, Pillai v. Vein Pallai 
(11) no grounds were shown why the 
evideooe was not adduced in the lower 
Court and the District Judge acted smmotu 
and remanded the case. 

It is argued that where fresh evidence is 
discovered after judgment which would 
justify the original Court in granting a review, 
the party should withdraw the appeal and 
apply for a review. This would obviously 
work hardship where the fresh dooumeut or 
evideooe would only ocvsr one or more of 
the issues and would not affect the decision 
of other matters decided by the lower 
Court which are inoladed in the grounds of 
appeal. Besides if Order XL^ rule 27. em- 
powers the Appellate Court to admit the 
evidence so discovered there is no reason why 
a party who has paid Court fees for the 
appeal ehouH Vie again compelled to pay 
Court fee for a rsview of jidgmsnt, especial- 
ly as he will have to pay the full Court fee 
if the review is presented after 9j days and 
one- half if it is paid before. 

As the District Judge had power to admit 
the document, there can be little doubt that 
he failed to exercise his discretion judioially. 
The only ground given by him for not 
admitting the document is that there would 
be no end to litigation if parties were allowed 
to produce further evidence in appeal. 
His duty was to see if tbs applicant’s allega* 
tions were proved and the document sought t j 
be filed was material and was discovered after 
the judgment in the lower Court was passed. 
If be had thought that the document was 
not material or that even if it was ad- 
mitted it would not have inflienoed him 
in oomingto a decision as to the oorrsctness 

(10) 25 Ind. Oaa. 687; 18 M. L. T. 3:i, 

(11) 82 Tod. Cas, 908, 
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of the lower Court’s judgmeut it would be 
another matter. But he did not apply hia 
miud to any such guestioo bat dismissed 
the petition on a ground that is in my optoion 
irrelevant to the question in issue. 

It is argued that the District Jadge had 
a disoretioQ under Order XLI, rule 27 aud 
that the High Court cannot In second appeal 
interfere even if he did not exercise hia 
discretion properly. It is well settled that 
an Apoeliate Court has power to interfere 
even if the matter is one relating to the 
exercise of discretion if the lower Court 
has exercised the discretion oo a wrong prin- 
ciple or has disregarded any principle of law. 
Oriental Bank Corporation, In re (12), Berdan 
V. Greenwood (13), Terrell, In re (14). As 
pointed oat by Lindley, L. J. in Fuun^v. 
Thomas (15) the Appellate Court will 
interfere if the judgment of the lower Court 
proceeded on an erroneous prineipla and 
had not really exercised any discretion at 
all. In Sandereon v. Blyth Theatre Oampany 
(16) Sterling, L. J. was of opinion thattoen* 
able the Appellate Court to interfere there 
must bs either a disregard of priooiple or a 
misapprehension of facts. 

Section 100olaa«6(c) of the Civil Projedure 
Code gives a right of second appeal wbeo 
there has been a eubstantial error or defect 
in the procedure provided by the Code 
which may possibly have produced error 
or defect in the decision of the case upon 
the merits. This applies obviously to error or 
defect of procedure of the lower Appellate 
Court as well as the origiual Court. 

I fail to see why the refusal of Ih* 
lower Appellate Court to exercise its di^ 
cretion under Order XLI, rule 27, when soeb 
refusal is based on a mia-apprehension of 
the law or the nature and extent of the 
powers of an Appellate Court nuder role 
27, cannot be sa'd to be an error or defect 
in the procedure adopted by it in hearinff 
the appeal, within the meaning of aeotJon 
100, Civil Procedure Code. The evidence 
rendered may be such as to ehowtbatthe 
decision appealed against cannot ba cup* 

(12) (18»7) 66 L. T. 8fi8. 

(1.3' (1882) iO Ch D.764ni 46 L. T. 624n. 

(14) (l88.1)22Ch. D. *73 •*7L.T.688; \ W. 

•1.5) 1189J) 2nh. J34i 61 L. J. Ch. 493. 63li.T. 
676; 40 W. R. 468. 

(16) 11903) 2 K B, 6.33; 72 L. J. .K. B. 731; 52jW. 
B. 83] £9 L. T. 169] 12 T. L. B. 660. 
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porUd and the party may have been per* 
feotly hona fide. To hold that in snob eases 
an Appellate Gonit may, on a totally 
erroneons view of its powers under Order 
ALT, rule 27, rejeot tbe evidence tendered, 
and that the Hi^h Gonrt in seoood appeal 
tfaongh oonvinoed of the error cannot inter- 
fere, wonld lead to obvions hardship. There 
is nothing in the provisions of seotion 100 
whioh oompel the Court to plaee snob a 
restriction on its powers In Moni Lai 
Bandopadhya v. Rhiroda Dasi (17) whioh 
was a case where the Distriot Mnnsif re* 
fased to grant an adjonrnment asked for 
to prodnoe certain witnesses, it was held 
that this was a sabstantial error in pro- 
oednre whioh wonld jnslify the High Court 
in interfering in second appeal. The re- 
port also contains a judgment by three 
learned Judges of the High Oonrt where 
they held that it was open to the High 
Oonrt in second appeal to examine the 
proceedings to see whether the Court below 
exercised a sound discretion or not. In 
Hafw AhduX Karim, v. Sri Kiesen Rai (18) 
it was held that improper admission of 
evidence by the Appellate Oonrt in the 
exercise of its discretion may be set aside 
in second appeal and in Aratappa Pillai v. 
Manika Mudaliar (10) and Marimuthu Pillai 
V. VeluPtllai (11) already referred to by me, 
the High Court in second appeal set aside 
the Appellate Court’s decree on the ground 
that evidence was wrongly admitted. If a 
discretion wrongly exercised in admitting 
evidence under Order XLI, rule 27 can be 
set aside I fail to see why a wrong exer* 
eise of discretion in refusing to adqiit 
material evidence should be allowed to 
stand. 

^ Two other questions remain for determina- 
tion, There is nothing to show that the 
lands specified in' Exhibit IX are included 
in ^he saleadeed to the plaintiff and form part 

m ?*.L®'**“* mentioned items. The lands in 
Exhibit IX are described by paimash 
oumbers and there is nothing to ebow 
what the corresponding survey numbers 
are. I find no admission appearing any- 
where to show that the items excluded by 
the decree of the Subordinate Judge as 
eharity properties are the items in Exhibit 

an ao 0. 740t 10 Ind. Deo. (x. s.) m. 

r») 11 0. 180| Dee. (v. s.) 861, 


IX. The allegations by the Vakil for the 
appellaot that oartaiu items specified in 
the 3rd dafeudant’s petition to raise ad- 
ditional issues (printed at page 8 of the 
printed papers) are not in the decree, and 
certain items not in the petition find their 
place in the decree, is not shown to be 
incorrect. There should be a clear finding 
as to which of the items claimed in the 
plaint and covered by the sale-deed to 
plaintiff were included in Exhibit IX and 
dedicated to charity. 

As regards mesne profits no reason has 
been assigned for not granting the prayer 
of the plaintiff for future mesue profits 
io respect of the lands which have been 
decreed to him. Order XX, rule 12 empowers 
the Court to assess future mesne profits 
and there is no reason to drive plaintiff to 
another suit. 

1 would reverse the decree of the Sub- 
ordinate Judge in so far as it dismisses the 
plaintiff’s suit and direct the District Judge 
to dispose of the appeal after admitting the 
document sought to bs filed in the light 
of the above observations. It will bs open 
to the District Judge to raise further issue?. 
Costs will abide and follow the result. 

As my learned brother takes a different 
view as to the powers of the High Court 
to interfere in second appeal, I agree to the 
order of reference to the Fall Bench propojed 
by him. 

This second appeal came on for bearing 
in purauauce of the Order of Beferenoe to 
a Full Bench on the 7th and 8th April 1919. 

Mr. K. Bhashyam Aiyanga\ for the Appel- 
lant.— The High Court has the power to 
interfere. The second appeal comes under 
section 100 clauses (6) and (c). The admis- 
sion or rejection of evidence by the Appellate 
Court is allowed under Order XL(, rules 

26end27. . 

Abelakh Royv. Quggun Bhuggut (19) u an 

exact case. 

[Waiais, 0. J.— That was a case of im- 
proper refusal to admit evidence. Here the 
whole evidence was duly adduced and a 
decree passed j 

SuDoose the lower Oonrt has exsroised 
a diseratioo, it is open to the Appellate 

(19) 23 
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Court to 660 whether the discretion has 
been wrongly or properly exercised. 

Rom Fiari Aa/Za (20). In the present 
oaee no discretion has been exercised, the 
<inly reason for rejection being that 
the trial would be lengthened. Grounds 
for admitting fresh evidence in review are 
grounds for the same in appeal. 

Andiippa Pillay v. Muthukumara Thevan 
(2), Suhba Nailu v Ethzrajammal (4), 
Amluja Ammol v. Appadurai Mudoli (3). 
Section 107 is referred to. Venakatachela Pillai 
V. Ranga Pillai (6) which was a case where 
additional evidence was admitted. In 
Peddihhotla KameiWirnmina v. Betwada 
Qkelapathi (5) it was held that, where 
a document is improperly admitted, that 
would constitute an error of law. 

Aratappa Pillai v. Manika Mudaliar (10), 
Marimuthu Pillai v. Velu Ptllai Muham- 
mad Siddiq V. Mo/im«d-«n-nma Bibi (21) 
(evidence was admitted). 

. [WAfiiis, 0. J* — Where the lower Appellate 

Court has admitted evidence, the High 
Court can consider whether it was properly 
admitted or not. Does it follow that the 
High Court can do eo where the lower 
Appellate Court has refused to admit 
evidence?] 


The one equally applies to the other so 
far as the power to interfere is concerned. 
Ifi cannot be said that a discretion when 
eteroised one way can be controlled, but 
if' exercieed in another way cannot be 
controlled. But see Durgu Prasad v. Jai 
Narain (22) following Ram Piati v. Kallu 
(20), Gauri Rai y. bhaggina (23) (also a 
case of admitting evidence). 

[WAiiLis, C. J. — We are satisfied as to oases 
where evidence was admitted in the Court 
below. J 


Compare section 35. Civil Procedure Cod 
with Order XLI, rule 27-entire discretio 
uncontrolled in the one case while nc 
qmte so in the other, But still it ba 
been held that a wrong order as to cost 
oah be -considered by the Appellate Court. 

[Wallis, C. J.— -The prefent case can t 
pjt upon a much narrower ground •— 
Where an issue, after the close of th 
case, IS sprung unexpectedly upon a pari; 


!|?)23 a. 121, A. W.N.(1901) II. 

& ?1 T ^ 8 A, L. J. 175. 

(23) 31 Inu. Cas. 873. 


so that he is not able, to addnoe ueoemry 
evidence, the Court should either vacate 
the judgment or ez debito jusfiiue admit 
fresh evidence to enable parties to have a 
fair trial of the issue.] 

Quite so. My point is that if the iaeue 
had been framed in time, I could have 
found out these documents to file them in time. 
So if it was a discretion, the discretion can 
be controlled, ep., in cases of adjournments, 
the discretion has been questioned. Moni Lai 
Bandopadkya y. Khiroda I)a$i (24), TaUwar 
^ ingh y. Bhagvan Das (25) following Minakshi 
V. Velu (26), Devidos Jagjivan y. Pirjada 
Begam (27). In Qu^en v. Adamson (28) a 
refusal to issue summons was held to be a 
failure to exercise discretion. 

AtLimg, j. — What is there in it that can 
be compared with your case. J 

The words are "as they think fit.” See 
Leslie Williams y. Haines Thomas Giddy (29), 
( a fraud on the exercise of judgment”). 
See also Veeraraghaea Iyer y. J. D. Muga 
Sait (30). 

Sanderson y. Blyth Theatre Company (16), 
Berdan y. Greenwood (13), Terrell, In re (U), 
Young y. Thomas (15), Brij Indar Singh v« 
Eanshi Ram (31), Sharpe y. Wakefield {Z2), 

Page 965 of the "Yearly Practice” of the 
Supreme Court 1918 gives all the English 
cases on the point. 

Mr, T. M. Krtshnaswamy Aiyarf for tbs 
Respondents.— Order XLI, rule 27, applies 
only^ if the Court "requires” the evidence 
for any substantial cause” in clause (6). In 
other words clause (o) prescribes an external 


(24) 20 C. 740j 10 Ind. Dec. (s. ■ ) 499. 

(i5) 12 C. W. N.312i8C.L J. 147. 

(26) 8 M. .378, 3 Ind. Deo ( n . «.) 266. 

(2.) 3 B. 377, 4 Ind. Deo. (s b.) 625. 

T.'sJi'w w’ “■ 

0 ).“■ ''' 
T 21; 27 M L. J. 636, I 

T 2*atpp. 106, 107,33 M. 

iQi? 6 b W. 692; 126 P. W. It. 

b. R. 8P6; 3 P. L. W. 
fi f’JSo S. 1917, (!fll7) M. W. N. 

81 lj^2 C. W. Is. 169; 127 P. U R. 1917, 41 I. A. 218 

b. J. M. 0. 73t 

64 L. T. DO, 3J V7. R. 651, 65 J. ?. 197 . 
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Btfttfdftrd 'whtoh has to be satisSed bnt in 
elaoBe (&)i the standard is internal. So the 
Ooart oannot be eompelled to '‘reqnire.’* 
[Willis, 0. J.— 'The word “may” in olaase 
(o) means an applipation made by the 
jmrties.] 

Still less ean a second Appellate Court 
exeroiee that oompnision. The oases are: — 
Mohfsh Ohander Sheet t. Shoskee Moohhee 
Lehia (^3), Qolam Mukdoom v. Bafeetoonissa 
(34), Kulpo Singh v. Tkakcor Singh (35), 
J’rem Ohand Moonshee, In the goods of, Upendra 
Mohan Qhote 7. Qopal Chandra Ghose (3o), 
(the test is the regnirement of the Conrt 
itself), Beckwith v. Kishio Jeehun Buckshes 
(37), Bam Piari v. Kallu (20). Durga Prasad 
7. Jai Narain (22). This 7iew is adopted in 
Bessowii Issur 7. Great Indian Peninsula Railway 
Company The test is laid down in Ambuja 
Ammal 7. Appadurai Mudali (3), Garden 
Beach Spinning Sr Manufacturing Company 
7. SecrCfdfy of State for India (38). In fact 
the order and the jadgment are on the same 
date and so it mast be assumed that the 
discretion has been exercised. 

Mr. K, Bhaskyam Ayyangar, in reply. — 
Against the current of Madras decisions 
Order XLT, rule 27 contemplates these 
contingencies. “Or for any substantial 
oanee” is separate from the requirement of 
the Courts. 

BTCMr . Krishnaatcami Aiyar . — This suggestion 
was put forward in the Pri7y Council (see 
at page 386*) but 07 errnled at page 390*.] 

[SiDASiTA Aitar, J.~Their Lordships 
perhaps ba7e ignored this point. Is that 
what you want?) 

SreAndioppo Pillayy. MuihukumaraThevan 
(2) as to how Kettcw;i Itsur 7 . Great Indian 
Peninsula Railway Company {!) has beenonder* 
atcod in the Conrt, see Satie Chandra Bose 7 . 
Takurdas Mandal (39), where three eon* 
tipgeneiee areret out. Kanie Mustafa 7 . Musi 
Imran (40). The subatantiality of the C6a<e 
is therefore not dependent on the mind of the 
Judge and CO ia a matter which can be oon* 

(88) 6 W. B. 1B6. 

(8A) 7 W. B. 489. 

(86) 16 W, B. 429. 

(80) 21 0. 484: 10 Ind. Ueo. (n. g ) 962. 

(87) Uareb. 276| 2 Hay 266. 

(88) 28 Ind. Cag. 86»: 41 0. 676| 10 0. W. N. 401. 

(80) 80 Ind. Oae. 88e( 2.S 0. L. J. 478 at p. 476> 

140) 8S Ind. Cai. eSOi 16 A. L. J. 81 At p. 28. 


trolled by the High Court. When the ex« 
eroUe of discretion has not been iudicfal, the 
High Court can interfere. 

OPINION. 

Wallis, C. J. — The attention of the 
learned Judges who made the reference does 
not appear to have been called to the long 
catena of decisions in Calcutta and to the deei* 
sioDS to the same effect in Allahabad. Shortly 
after the coming into force of the Code of 1 859 
it was decided by Sir Barnes Peacock and 
Jackson, J . — Beckwith y. Kishto Jeebun 
Buckshee (37) that no special or second 
appeal lay from a refusal by the lower 
Appellate Court to admit fresh evidence 
under section 355 of that Code which 
re appears as Order XLT, role 27 of 
the precent Code. The decisions in 
Mohesh Chunder Sheet y. Skoshee Mookhee 
Vebia (33), Qolam Mukdoom y, Bafeet’ 
oonissa (34), Kulpo Singh y. Thakur 
Singh (35), Prem Chand Moonshee In the 
goods of, Upendra Mohan Qhcse y. Qopal 
Chandra Ghose (36) are to the same effect, 
as are the decisions of the Allahabad Conrt 
in Ram Piari y. Eallu (20) and Durga 
Prasad y. Jai Narain (22), There are no 
reported decisions in Madras and Bombay 
as there must have been if ibis long line 
of authorities had ever been questioned in 
these Courts. It has, I think, long been 
the practice of all the High Courts not to 
entertain seoood appeals from refusals of 
the lower Appellate Court to admit freeh 
evidence under this role. 1 am not pre* 
pared to depart from this practice and 
would answer the question in the nega* 
tive. 

Atliko, J. — In my opinion the answer to 
the reference most be in the negative. 
The effect of Order XLI, rule 27, clause (6) 
is to empower an Appellate Court to admit 
additional evidence provided it requires the 
evidence to enable it to procounoe judg> 
ment or fcr any other eubetantial cause. 
Whether it requires the additional evidence 
or not is for the Appellate Court itself 
to say, and it is not for a superior Court 
to ocnliol i(8 dieoretioD, or to say that it 
ought to have required it, where, as a 
fact, it did not. 1 would respectfully adopt 
the reasoning of Sale, J., in Prem Ohand 
Moonshee, In the goods of, Upendra Mohan 
Qkose V. Qopal Chandra Ghose (3$) wbieh 
if ip paeordanoe ifitb a long eatena ot 
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early Caloatfca deoisions begrinQioff with a 
jodgment of Peaoook, C., J., and Jaakaon, 
J., reported in Beckmth v. Ktahfo Jesbun 
Buckahee (37). That the word ^'reqairea” 
in the oorreeponding seotion 568 of the 
old Code means nothing more than 
needs” or Bnda needfal” has been ex- 
pressly decided by the Privy Coanoil in 
Kessotcji Isaur v. Oreal Indian Peninauta 
Railway Company (1) and this pronoanoe- 
ment, aa it aeeme to me, aonoladea the matter 
if antbority were needed. 

SadaSiVA Aiyar, J. — I regret that I have 
the misfortnoe to differ from my Lord and 
Ayling, J., on this referenae. It having 
been now settled in this Coort that ffood 
grounds for review are also good grounds 
for the Appellate Court to allow fur;her 
evideooe to be adduced, the question whether 
the Appellate Court exeroieed its discretion 
properly in refusing to admit such evidence 
seems to be clearly a question of law which 
wears entitled to consider in second appeal. 

Aa regards clause (6) of Order XLI, rule 27, 
I am clear that or for any other substantial 
cause’ is not governed by the expression 
"the Appellate Court requires.” The 3>5tfa 
section in the old Civil Procedure Code 
(Act VllI of 1859) from which this Order 
XEi!, rule 27 has oopie down clearly shows 
that “or for any other substantial cause” 
is an independent ground and is not 
governed by the words in the Bret portion 
of clause (6), there being no divijiminto 
clauses in the old Act of 1569, fection 
355. It cannot be argued for a moment 

that if the Appellate Court notwithstanding 

that the condition in olanee (a) has been 
fuiailed, (namely, the Court from whose 
decree the appeal is preferred having refnsed 
to admit evidence which ought to have 
been admitted) refuse? in appeal to admit 
such evidence, the second Appellate Court 
cannot interfere with that discretion so 
improperly exercised by the Bret Appellate 
Court. I do not see why when the condi* 
tion in what I call the third clause, namely, 
the existence of any other substantial 
cause is fulHlled and yet the discretion 
to admit additional evidence in such a 
case is wrongly exercised by the Brat 
Appellate Court, the second Appellate Court 
should be prevented from interfering. As 
regards the Allahabad and Calcutta oases, 
if they meant more than that the disore- 
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tion given in oases falling under clause 
(6) to the Brst Appellate Coort should not 
be lightly interfered with by the secood 
Appellate Court, I respectfully differ from 
those deoisions. Let me put the following 
illnstration. The trial Court in a clear 
case where it ought to have granted a 
review on the ground of oonolnsive evideooe 
which was not in the power of a party to 
produce having been afterwards discovered 
rejects the application for review — such 
rejection is not appealable. But this Court 
has power under Its general revisional powers 
to direct the trial Court to accept the 
application for review. If so, why should 
the Court be powerless because a second 
appeal has been preferred from the decision 
of an Appellate Court wbiob, in a similarly 
clear case, refnsed to exercise its disoration 
to admit additional evidence, snch a case 
being (as I said) folly analogous to an 
application for review? Further section 105 
clause (l) shows that even where an appeal 
might not lie from an order made by the 
Appellate Conrb (such as an order refusing 
to admit additional evidence) where the 
decree of the Appellate Court itself is 
appealed against in second appeal, the error in 
the interlooutory order refusing to admit 
additional evidence may bs sat forth as a 
gronnd of objection in the memorandooi of 
second appeal. 

Again, suppose (bat treating the order, 
of a District Coort refusing to admit 
additional ' evidence as an independent, 
order, a revision petition had been filed (o 
this Coart against that order, I see 
nothing to prevent ns, in a clear care, 
from setting aside that order in revision. 
Why should tuoh a prayer for revision 
of that order be not embodied as a ground 

in the memorandum of second appeal, 

In (be result, I agree with Kumara* 
swami Saetri, J., in saying that this Court 
has power in second appeal (o ccnsider 
the propriety of the exercise of the 
discretion of the Distriot Judge as regards 
the admission of additional evidence tbongb, 
of course, that discretion would not be inter- 
fered with lightly any more than the discre- 
tion of a Coort rejecting a review petition, 
would be lightly interfered with in revision. 
I think that the power to consider and 
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deotde od the aaestion dhoold be 
affirmed as eiistiog id this Coart ia second 
appeal. 

Anstrered in the negative, 

U. C. P. 


MADRAS HIGH COURT. 

CniL Appeal No. 56 op I91S. 
December 10, 19:8. 

Freeent : — Mr. Jaetioe Abdar Rahim and 
Mr. Jastice Oldheld, 

V. SUBRAMANIA IYER— Plaintifp— 

Appbllam 

versut 

P. 8. KALYANASUNDARAM IYER 

ABD OTHERS — DEFENDANTS— RefiPOHDEKT^. 

Arhitiation — Settlement by agreement of partien, 
whether award — Pertont not parties to settlement, 
whether hound-^ Contract for sale or exchange oj land 
~—Pohssstion, suit for, maintainability of —Specific 
performance, decree for, whether necessary— Contract, 
whether can be enforced a* against some oJ several 

vendees-Specific Relief Act (I of Iij77^, «. 6-C’mZ 
Procedure Code (Act Vofmt'J,0. VI, r 17— Amend, 
ment of plaint — Possession, suit for — Specific perform- 
ance, prayer for, whether can he added. 


Where a poreon is asked to act as mediator in tl 
settlement of a dispute, end records a settleme 
agreed on by the parlies, his act is not that of t 
arbitrator, and the record made by him is not j 
award, and if that record is at all operatirc, it 
BO only as a contract as between those who ha 
signed it. It can have no operation whatev 
a^inst a person who never joined in it, [p. 2't‘, c. 

» 22 A. 224; A. > 

N. (1«00) 62, Q Ind. Deo. in. a.) 11%0, distinguiahe 
Where there u a contract for sale or exchange 
It possession can ho given unle 

the title is completed by specific performance of il 
oontraot. [p. 2fc6, col. 2.] 

asnitfor possession can be amend. 

5ths performan. 

®*e<mtion of a conveyan- 
by the defoDdant. [p. 286. eol. 8.1 ^ 

of?nnS?f tr“S?“ ^ even by a Con 

^sed on the plaint as amended, is before 11 
Ooart oroanbe easily obtained and the defend" 
can U compensated by costs for any orejodice I 
may have sastamed or may mutain. tpfS- I 

^y, ^rts of which are owned by some of the 
wljh ottmr pwaons individually, a claim by tl 
TfudM for eafotoeaenfe of the oontraot w 4ato 


some portions only of the property will bo sustained 
if the portions claimed can reasonably be enjoyed 
independently of the remainder, [p. 287, col. 2.] 

Appeal against the decree of the Coart 
of the Sabordinate Judge, Triobinopoly, 
ID Original Snit No. 89 of 1916. 

JUDGMENT. 

Oldfield. J.— The jodgment under appeal 
was proDOODoed irregularly daring the 
Christmas Holidays on the last day of the 
year, and it is easy to understand why it is 
obeonre and ill arranged. But the facts in 
dippute, taken in order, are fairly simple. 
The plaintifi’s allegation?, which are travers* 
ed at each stage by his brothers, the defend* 
ants, are that in 1911 he and they and an* 
other brother, Sivneami, beoame divided 
except as regards certain honses, which were 
retained in common for convenience. 
Plaintiff, however, foond cultivation of the 
isolated plots be received difficult and indue* 
ed the others, except Sivasami, to agree to a 
re adjustment of the various items by 3rd 
defence witness wbo is described as an arbitra* 
ter and gave what is called an award. Exhibit 
A, on 13tb May 1913. This re adjustment 
gave plaintiff the whole of bis share in 
ore village, Pachampet, subject to bis 
paying Rs. 4.C00 to defendants; and be 
took possession of the Pachampet land 
ard paid Rs. 1,^00 rf this amount, 
Difendants, however, have sabscquently 
costed him and be. tberefere, snes, offer* 
ing to pay the balance doe, to recover 
the lard with prc6(s. 

The firf^t matter on which the parties 
ere at isine, the partition of 19)1, can 
be dealt with shortly. Third defendant 
denied it in teto. Fourth defendant did not 
plead as to it explicitly, but put plaint* 
iff to proof of all bis allegations. First, 
and 2Dd defendants said that there was only 
an attempted partition wbieb came to 
Dothiig after a document detailing each 
brcthei’s share bad been signed by them, 
Sivaeami aid 4tb defendant, but not by 
plaintiff cr 3rd defendant, and that 
ocmiroD enjoymint continued until 1913, 
when Sivasami insisted on enjoying wirat 
was intended to bs his share separately, they 
and plaintiff continoirg common enjoyment 
of the remainder. This is no doubt oonsistent 
with (be evidence of plainnff that the 
eultivatioD owing to the inooDvenienoe of 
separate management wai managed by 2Dd 



INDIAN OASES. 

SCBEiMANiA ITBR V, KALTANASDNDARAM ITER. 


11919 


defendant. He added, however, that the 
income was being divided and this agrees 
with the statement of 6th plaintiff’s witness, 
Sivasami’s brother- in law, who alone besides 
the parties has given direct evidence on the 
point. Bat it is clear that plaintiff’s aooonnt 
represents the trath, the evidence of 3rd 
defence witness proceeds on the assamption 
that a re adjnetment of a previons division 
was in question. The pre amble of Ez> 
bibit A will be given in the seqne] and, 
whatever the effect of that doonment it 
involves that one partition bad already taken 
place and, as 1st, 2nd, 4th defendants 
signed it, there can be no farther qaestion 
as regards them, the probability being, as 
the lower Court held, that the partition 
lists are with the Ist defendant. Sivasami 
certainly accepts the partition of 1911 as 
completed. The evidence of 3rd defendant, 
like that of let defendant, contains admis* 
sions, to which the lower Court has referred 
at length, involving that they became divided 
in 1911. Third defendant no doubt says that 
he was absent in the course of hisemployment 
in the Police and knew nothing of what was 
done. Bathe was only in the adjacent dis> 
triot, Madura, and in view of the oocsidera* 
tioDS already referred to it is impossible to 
believe him. The lower Court’s Coding that 
the family became divided in 1911 and that, 
although the land may have been managed 
by the 2nd defendant, it was divided among 
the brothers, must in these circumstances be 
accepted. 

The occurrences in 1913 are more'obsoure. 
It is admitted by all concerned that plaintiff 
and 1st, 2nd and 4th defendants at least joined 
in the proceedings which resulted in Exhibit 
A, and signed at the end of that document. 
The first qaestion is whether it is, as plaintiff 
contends, a valid award by 3rd defence 
witness, as arbitrator between him and Ist, 
2nd, 3rd and 4lb defendants. My eonolnsion 
is that it is not, because 3rd defendant did 
not join in the proceedings at any stage and 
beoanse it is not an award at all. On the 
first point we have no doubt the evidence of 
plaintiff that the allotment made in 
1911 being found inconvenient, he says by 
Ist and 2nd defendants, he agreed at their 
request to a reference of the whole matter 
to 3rd defence witness in order to re>adjnet* 
xnent and that all the brothers, including 
3rd defendant, ^but not Sivasami, concurred 


therein, although there was no submission in 
writing. 2Dd plaintiff’s witness said that about 
the end of April 1913, Exhibit A being 
dated 13th May 1913, Ist, 3rd defendants 
came to plaintiff’s bouse and 3rd defendant 
agreed with plaintiff that their dispute 
might be settled by 3rd defence witness. 
There is nothing definite against this witness. 
But be is uncorroborated he was not meD> 
tioned by plaintiff and there is nothing in 
the latter’s eyideuoa which clearly refers 
to this conversation; plaintiff in fact only said 
generally that 3rd defendant agreed to the 
reference, t hat no one else was pre.sent when be 
and Ist and 3rd defendants made it and that 
they made it in his house in April — May 1&13. 
But 3rd defence witness spoke to no such 
interview or agreement and could not remem* 
her when he eaw 3rd defendant last, except 
casually, before July 1913. After Exhibit 
A was drawn up, he tried to obtaiu 
3rd defendant’s signature to it but 3rd 
defendant refused to look at it and 
plaintiff on hearing of this said be would 
bring him round; and the remainder of 
the account given by 3rd defence 
witness, who is the only impartial 

witness regarding this part of the case, 
shows that in fact 3rd defendant’s previous 
concurrence was unnecessary and need not be 
presumed to have been obtained for what 
actually was done. Another portion of the 
evidence, given by 5th and 6tb plaintiff’s wit* 
nesses is that 3rd defendant asked the former, 
who is father-in-law of plaintiff’s son, 
whether be had paid plaintiff the Varadak 
shinai of Rs. 2,000 in oonneotion with that 
marriage, adding that plaintiff was expected 
to pay him and otbere out of it in cooneo* 
tion with the partition of their land. 
But both these witnesses are connected 
closely with plaintiff (though not with 
defendants) by marriage, and it would not 
be safe to base any oonolueion on their 
report of a casual oonvereation to which 
very little test by cross- examiuation can 
be applied. First defendant admits that in 
fact be received Rs. 1,300 from plaintiff 
about this time, but not in connection with 
the partition, and 7tb plaintiff’s witness, 
who was present, does not say on what 
account the money passed. There is in the 
oiroumstanoes, no reason for preferring 
the evidence of plaintiff to that -of Ist 
defendant on this point. It is possible 
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that 3rd defeodaut may, as 2nd plaintiff's 
witness says, on some visit to Triobinopoly 
have expressed his general willingness to 
abide by deoision of 3rd defense witness. 
Bat neither the evidenoe of that witness 
nor of 5th and 6th plaintiff’s witnesses 
jostiBes the oonolusion that he joined in any 
deBnite sabmission to him or in aooepting 
its resolt. 

The alternative ease that Exhibit A 
was not a valid award has been argued 
ffrst on the ground that there oould be 
no soob award without a valid submission 
and there oould be none without a matter 
in differenoe between the parties, not merely 
as here, a question, which they desired to 
have determined by a referenoe to another 
person. That is consistent with the deoision 
in CoUins v. Collins (1) and Carus irifson 
4* Green, In re (2) followed in Chooney 
Money Dafsee v. Bam Kinkur Dull (3), Macna^ 
ghten v. Bameshwar Singh (4). But the facts 
of this case afford clearer ground for a 
similar conclusion. For they are that there 
was not a eubmission and arbitration, but 
after discussion between 3rd defence 
witness and plaintiff, a mere suggestion of 
a settlement which the others were always 
free to accept or reject. 

It is clear from the foregoing that very 
little assistance can be looked for from 
the parties’ statements, since it has been 
found impossible to act on plaintiff’s as 
regards the divisionin 1911. The remaining 
evidenoe as to the origin of Exhibit A, 
the alleged award, was given by 3rd 
defendant’e witness. He is a Public Works 
Officer of some standing and a friend of 
the family, and bis somewhat remote con- 
nection by marriage with Ist defendant 
does not justify any belief that be would 
be inimical to plaintiff. His account, which 
is clear and consistent, may accordingly be 
accepted as substantially the truth. It is 
that be was asked by Ist defendant to 
settle the differenoe between the brothers 
and bring about a division between them, 
as the existing arrangement of shares was 
not convenient. He sounded plaintiff, who 

4 

(1) (1868) 26 Beav. 3C6{ 28 L. J. Ch. 184; 6 Jur. 
(m. 8.) 80i 7 W. B. 116; 63 K. B. 916; 122 B. B. 127. 

(2) (1887) 18 Q. B. D. 7; 66 L. J. Q. B. 630; 65 L. 
T. 664| 86 W. B. 43. 

. (8) 28 C. 166} 5 0. L. J. 242. 

( 4 ) 80 0. 681. 


explained his views and asked him to 
effect a distribution in acoordanoe with them 
offering to keep all the laud in one village, 
Paohampet, and to pay Rs. 2—3,000 to the 
otherdefendants inorder to equalize the shares. 
Third defence witness returned to Ist and 
2Dd defendants, who objected to the exchange 
in itself and he then gave up the matter. 
Later plaintiff increased his offer to Rs. 4,00'J 
and 1st and 2ad defendants, accepting it, all 
three asked 3rd defence witness to reduce 
these terms in writing in the form (here 
the difficulty arises) of an award, and 4th 
defendant, who came at this stage, also 
agreed. Accordingly, 3rd defence witness 
put down the terms with a pre amble, given 
him by 1st defendant, a Pleader, as 
follows whereas you brothers (the five 
names are given) have requested me to settle 
some re-arrangement in the properties 
possessed and enjoyed by you as per a 
partition already arranged so as to secure 
more profits, 1 award the following”: — 
aud to the whole olausf, signed by those 
present, was added “ all will sign in this 
document, if yon accept these arrangements 
as irrevocably binding on you all.” Laetly 
Exhibit A (n'c) containing a clearer and 
fuller statement of the provisions in Exhibit 
A regarding the finaDoing of a litigation then 
pending in connection with the Paohampet 
land, was added subsequently by plaintiff 
and 3rd defence witness in oonsaltation 
and signed separately by let, 2nd and 4tb 
defendants. 

If this evidence is accepted, as in the 
absence of better it must be, there was 
nothing determined or to be determined 
by 3rd defence witness, as arbitrator! 
For although he said that be obtained the 
value of the lauds from plaintiff and a 
relative, one Narayanaswamy Iyer, once 
it had been settled that one sharer was 
to have the Paohampet land, the only 
further questiou was how nnob he should 
pay the others ; and that was settled 
not by any adjudication, bat the acceptance 
of the last of plaintiff’s successive offers. 
Third defence witness further said that be 
wanted to keep Exhibit A until regular 
documents of exchange were executed and 
that, there being no pretence of 3rd defend- 
ant’s actual adhesion to Exhibit A at the 
time he himself added the last chase. 
This clause is clearly inconsistent with the 
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oharaoter of the doocment a^ an award, 
la favoar of that oharaeter there is oaly 
the pre amble aad 3rd defense witoessa’s 
aignatare. Bat for the former lat defeod* 
ant and the other parties we^e re^psoiible 
and as regards the latter its psaition, mi 
where au arbitrator’s aignatare natarally 
woold be, bat at the left hand side, the 
prominent plaoe baing taken by the signatsrea 
of plaintiff aad Ist, 2Dd and 4tb defendants 
is sigDidoant. Neither the nse of the word 
“award" norths sigoatare oin prevail to 
Sz a lay man, sooh as 3rd defenoe wibnes”, 
with a qu.}si judicial oharaoter, which on 
his own showing he did not possess and 
with wbioh the Baal olaase oAonot be 
reeoDoiled. We have been pressed on these 
facts with Qohafdhan Das v. Jai Rishen Das 

(5) in which an award was enforced, 
altboogh it had been reached by the 
arbitrators witbont any jodtoial oonsidera* 
tioD of the matter in dispnte and was 
merely an adoption of the settlement agreed 
on and bronght to them by the parties. It 
is unnecessary to express an opinion as to 
the soandness of that decision, beotase it 
dealt with a regular sahmission to and 
appointment of arbitrators, whilst here there 
was nnne. The oonolasion mast be that 
3rd defence witness was a mediator not 
an arbitrator, and that Exhibit A is 
operative, if at all, between plaintiff and 
1st, 2nd and 4th defendants who signed 
its dual olaase, only as a contract, the 
terms of which are embodied in the prior 
portion. Against 3rd defendant, who never 
joined in it, it can have do operation what 
ever. 

So far, therefore, as plaiotiff’e salt is 
founded on an award it mast fail. Bat, 
althoogb an award is referred to throagboat 
the plaint and possession is claimed in 
parsuanoe of it, we have been asked to 
grant relief, after allowing any necessary 
amendments, on some other oonstraction of 
the averments; and first on the basis that 
the claim is to a division of the property 
assigned to plaintiff and let, 2od 
and 4th defendants in 1911. Bat plaint- 
iff's own statement in paragraph 5 
of the plaint is that a specific share 
was then assigned to each brother and no 


(6) 22 A. 224; A. W. N. (1900) 
(tr. s.) 1180. 


62; 9 Ind. Deo, 


reunion hia bean allsgad, in virtue of 
which any joint or oammou property cm 
be available for division. Next the sugges- 
tion is that Exhibit A series constitute 
a contract, either a o >mpleted transfer of 
property entitling plaintiff to an immediate 
decree for possession, or an agreement to 
transfer it, on which the suit lies against 
let, 2Dd and 4tb defendants for posaession 
and specific performance. But, apart from 
other diffionlties, the claim in the first of 
these forms is open to the objection that 
it depends on Exhibit A which must for 
this pnrpose be read as creating a right to 
property of the value of more than Rs ICO 
and, being unregistered cannot be proved, and 
the decision in Kurri Veerareddi v. Eurri 3api- 
redd* (6) which after full oonsideration of 
Maf.omed Musi v. Aghore Kumar Qanguli 

(7) and Venkayyamma Rao v. ^enkatanara- 
simha Appa Rao (8) has been followed by a 
nsajority of a Full Bench of this Court in Rama- 
nathan Ohetty v. Ranganathan Oketiy (9) 
entails that no decree for possession can be 
given nnless the title is completed by one for 
specific performance. The claim, therefore, 
can be considered only in the 2Dd form 
above referred to, Exhibit A being regarded 
as covered by section 17 (2) (i>) Registra- 
tion Act. As was the case in Kurri Veera 
Reddi v Kurri Bapireddi (6) plaintiff here 
alleges that he was in possession and was 
oasted by defendants; and no doubt his 
plaint, which at present asks only for pos- 
session, can easily be amended by (he ad- 
dition of a prayer for specific performance by 
exeoatioD of conveyances by the defendants 
coDoerned. In these oiroamstance if the 
evidence, on which a decree can be passed 
on the plaint as amended, is before the 
Court or can easily be obtained and de- 
fendants can be compensated by costs for 
any prejudice they have sustained or may 
sustain, the proper course is clear. It is, 

(6) 29 M. 336; 1 M. h. X. 163; 16 M. Ii. J. 896 
(F. B.). 

(7) 28 Ind. Gas. 93C; 42 C. 801; 28 U. L J. 646; 17 
Bom, L. R. 420; 17 M. L. T. 143; (19151 M. W. N. 621| 
2L. W. 268; 19 0. W. N.2o0; 21 0. L. J. 231; 13 
A. L. J. 229; 42 1. A. 1 (P. 0.). 

(8) 34 Ind. Cas. 921; 39 M. 609; 20 C. W. N 1054| 
14 A. L J. 797; 31 M. L. J. 68; (1916) 2 M. W. N. 
23; 20M. L. T. 137;4L. W. 68; 18 Bom. L. R. 661| 
X4 0. L J, 279 (P. 0.1. 

(9> 43 Ind. Gas 138; 40 M. 1134; 6 h. W. 800; 22 
M. L. T. 173; 33 M. L. J. 262; U®!?) M. W. N. 767. 
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however, denied that these oonditioDS are 
fal611ed as regards the defenos based either 
on limitation or the merits. 

Taming to the merits, the sait was died 
against four persons for possession oo the 
award and the proposed amendment will 
oonvert it into one against three of them, 
each of whom is to exchange bis land in 
Paobampet for that, which plaintiS raosivei 
in other villages in I9il. The Brat 
qaestion which Ist, 2nd and the 4th 
defendants will be able to raise will accord* 
ingly be whether Exhibit A with their 
signature represent:) a completed agreement 
at all. For they may urge with reference 
to the absenoe of the drd defendant’s 
sigoatare and even, thonghthe form of the 
final claase of the doonment does nob sap* 
port their contention directly, that “the 
mere fact of exeoation by one does not bind 
him oonclnsively, when that has been done 
on the faith that all shall exeoate, and any 
one shall rcfase.” L^tch v. Wedlake (10). 

And if it is foand that the agreement 
was formally completed, that will be only 
the beginning of tbe inadequacy of plaint* 
ids avermBoti ani of tbe necessity for 
fresh enquiry. Exhibit A provides, as 
already stated, for the exchange of tbe 
land of Ist to 4tb defendants and also for 
the payment by the plaintiff of Rs. 4,^00 
to tbe four in order to eqoalizg bis share 
with theirs. As regards this payment 
plaintiff has repsated here his offer made 
at the trial to pay tbia sum for the share of 
let, 2Dd and 4th defendants only withoat 
abatement on aoooant of that of 3rd de* 
fendant, which they oannct give him. Bat 
as regards their inability to perform the 
agreement, as it was made, by the con* 
veyanoe of the 3rd defendant’s share with 
their own, be is constrained to reljr on 
sections 15 and 16, Specific Relief Act. 
These two sections provide for distinct 
classes of eases in which part performance 
Qan be olaimed. Bat the eepartate provi- 
sion made for these classes does not entail 
that the defence implicitly referred to in 
eeotioQ^^16, that the two parts of the con- 
tract interdependent and most bs per 
formea together, if at all, is not always 
iveiUbte; and that is what defendants rely 

' (10) (1610) ll A. A B. eS9i 8 P. A D. 4d8i 9 L. J. 
(lt.«.).q. B. fOlrllS B.*. 676i 62 B. B. 662. 


on hers contending that they have had no 
opportunity to put it forward hitherto and 
shonld not be called on to make it after the 
interval which has elapsed. 

This defence is relied on in its more per- 
emptory form as resting on what is referred 
to in Lumley v. Raiengcrojt (11) as tbe 
general rule that, when one person is jointly 
interested in an estate with another and 
purports to deal with the entirety, per- 
formance will not be granted against him 
as to bis share and this is no doaht tbe 
bisis of tbe decision in Price v. Ori,fflth 
(12). Bat both these oases related* to 
property enjoyed jointly or in oommen, 
tbe one to part of a London boose and 
tbe other to a Colliery, whereas here 
defendant’s position is mnoh weaker, since 
they are to be treated merely as persons 
who have oomhioed to sell land, parts of 
which each of them and another person 
own iodividaally and both decisions mast 
be read in tbe light of tbe observations 
of Parwell, J. in Hexter v. Pearce (13) with 
reference to tbe sasoeptibility of tbe differ- 
ent portions of the property of separate 
enjoyments If tbe plaintiff is able Co 
show that the portions of tbe property, 
which be now claims, can reasonably be 
enjoyed independently of the remainder he 
can saooeed. 

Tbe decision on this qaeation will involve 
not only further ioquiry, bat at least fur- 
ther pleading. Exhibit A contemplates a 
earrender by plaintiff to all four defend- 
ants jointly of bis Und oatside Paobam- 
pet eiooe it inolades no speoifioation of tbe 
partioolar portion of it. which each is to 
take Plaintiff has not offered Ist, 2nd and 
4tb defendants more than a tbree-qaarter 
ebare of that land; and it will first be 
necessary for him to show that, if there 
was a contract by tbe three at all, it 
was a contract to accept only this three* 
quarter share. It will next be necessary 
for him to specify tbe lands he offers as 
composing this three-quarter share; and 
when it has been ascertained that this 


« i",' ‘ ^ J- B. 441, 14 a 

847j 72 L. T. 382, 43 W. E. 68 1, 69 J. E. 277. 

(12) (1863) 1 i)e G. M. A G. 80, 21 L. J. Oh. 78- 16 

Jw. 1093, 42 B. E, 482, 18 b. T. (o, s.) 1 ^ 9 | a! H, 

® L.J.Oli.146, 321, T 
109, 48 W. R. 330, 10 T. L. fl. 94. 1. 
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share has been 6xed fairly with referenoe 
to extent and quality it will still be ne- 
oessary to enquire whether the fast that 
the plaintiff, and not 3rd defendant, 
holds the remaining quarter will so affeot 
the enjoyment with referenoe to aooess, 
eonvenienoe of management and the like 
that the oontraot as to the remaining 
three quarters oan reasonably bs separately 
enforced. 

The diffioulty of the various enquiries, 
the neoessity for whioh has baen iudioated, 
must neoessarily be increased by their 
postponement; and their postponement is 
the consequence of plaintiff’s unjustihed 
attempt to secure 3rd defendaut’s share in 
the Pachampet land by improperly represent* 
ing Exhibit A as au award. In the 
oiroumstanoes Ist, 2nd and 4tb defendants 
will be prejudiced substantially and iu a 
manner for which costs oanoot compensate 
them, if they are asked to submit to 
Bueh enquiries at this stage; and the 
claim to an amendment, which would 
entail them, or to a decree oo the basis 
now proposed must, therefore, be rejected. 

The appeal fails and is dismissed with 
costs. 

Abdur Hakim, J. — 1 agree in the judg* 
ment proposed by my learned brother. 

H. c. P. 

Appeal dumitsed. 


PRIVY COUNCIL. 

Apfbal from the Madras High Cobrt. 

June 26, 1919. 

Present '. — Viscount Cave, Lord Shaw, Lord 
Pbillimore, Sir John Edge and 
Mr. Ameer AH 

A. R. R. M. V. ARUNACHELLAM 

CHETTT AND omiRS— D efsndants — 

Appellants 

versus 

VBNKATAOHALAPATHI GERU- 

SWAMIGAL— Plaintiff — Rbspondbmt. 

Hindu Law— Religioun endowment— Katt or asthal 
— Oumer«Aip, nature oj — Trustees, position of — Applica- 
tion of curpitts income — Suit to obtain or control 
management of mutt properties — Limitation — Adverse 
poeseetion, iuAa( is — loam Register, value of. 

■ The administration of a mutt, asthal or similar 
religions endowment in India must be not for the 
personal ends of the manager, bat entirely for 
and on behalf of and in the interests of the institn. 


tion itself. In wliorasoerer the ownership of the 
property of such institutions vests, the nature of 
the owm-rship is au ownership in (rust for the 
institution itself [p. 298, col. 2; p. 299, col. 1.] 

It is the duty of the manager of such a mull 
to refrain from the personal enjoyment of surplus 
iucome, .iiul to add it to capital, and this is equally 
the case whether the title is in the guruldcal or 
spiritual head, which is the more common case, or 
in trustees, [p. 900, col. 2.] 

The •reneral case in such muffs is that the owner* 
ship of the property is vested in the mohunl or 
spiritual head. But this is not an invariable rule, 
and there are many exceptions depending on the 
constitution, usage and custom of the particular muff, 
[p. 299, col. 1.] 

It is sufticient to constitute adverse possessiou 
that the person now claiming to be owner should 
have stood by while others continued to possess 
not by derivative title but in practical contraven* 
tion of his alleged rights. It is not necessary to 
prove that such claimant protested against the 
violation of his rights, and that the possession went 
on despite such protest, [p 299, col. 2.] 

In suits to obtain control or management of a 
religious institution, when no misapplication Is 
proved, and the defendant admits himself to be a 
trustee for the institution, the ordinary limitation of 
12 yeaiB applies, [p. £CO, col. 1 ] 

Balwant Rao v. Puran i£al, 10 I. A. 90; 6 A. 1} 13 
C. u R. 39; 4 Sar, P. C. J. 435; 3 Ind. Dec. {n, b.) 
35?, followed. 

The ultimato purpose of the Inam Keg’StCA*, com. 
piled in Madras in or obont 1864, was to determine 
whether or not the lands comprised therein were 
tax froo. But the preparation of that register was 
a groat act of State and the result of elaborate 
enquiries and though the statements as to tenure 
set forth in the register cannot displace actual and 
authentic evidence in individual cases, they are 
entitled, in the absence of such ovidence, to very 
great weight, [p. 206, col J.] 

Appeal from a decree of the Madras High 
Court (Wallis, Offg. Chief Joslioe, and 
Komaraswami Sastri, J.), dated the lOth 
Augast printed as 33 Ind. Cas. 216, 
varying two decrees of the Subordinate 
Judge, Madura (East.) 

FACTS.— This case related to the manage* 
ment of an ancient Mutt, known as the 
Fatharakudi Mult, of whioh the plaintiff 
became bead (Matbadbipati) in 1E67. In 1906 
he instituted two suits beforo Ihe Sabordi* 
nate Jndge. It, the second suit (No. 
of 1906) which related io Fatharakudi 
village, one of the villages owned by the 
Mutt, plaintiff alleged that from the dste 
of his appointment in 1867 he assumed 
charge of the Mutt and its properties, and^ 
managsd its affairs: tha>: be was rather 

young at the time, and some of the dfsri*' 
pies of the Mutt, who were rich and ioflu* 
ential Nattakottai Obetties, offered toawiil. 
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him, be allowed them to manage BQoh 
affairs as his agents under his direst snn- 
trol and sapervision: that for some years 
he was satieded with the management, 
"bat latterly the Cbetties began to oreate 
dooaments wi boat the knowledge of the 
plaintiff in their own names io respeot of 
the Matt properties with the frandalent 
intention of asserting a title as trnstees to 
the Matt and its properties:'* that he, there* 
fore, dismissed them from their position 
as agents, bat that they then, after ao> 
saooesefnlly charging plaintiff with rioting, 
took prooeedings under Chapter Xll of the 
Code of Criminal Prooedare, with the resnlt 
that the Magistrate ordered that the Matt 
shoald remain in plaintiff's possession bat 
that the village ehoold remain under 
attachment until the decision uf the Civil 
Gonrt. Plaintiff claimed (bat he was entitled 
to a declaration of bis right to the said 
village as bead of the said Mutt, and ask* 
ed for a decree, 

'to declare that the defendants have no 
right to the village of Patbarakudi and 
that the plaintiff as bead of the Mutt, 
is entitled to the possession of the village of 
Patbarakudi, being item No. 1 in the sobe* 
dale annexed to the plaint, and to receive 
the income of the same from the hands of 
the Receiver.** 

Ic their written statement of defence 
the present appellants set out from their 
point of view ti.e history of the institu* 
tion and its management, and point out 
that the term '*Matt” was net aocurelely 
descriptive of the instiiution, and in para* 
graphs 12, 14, l(i and 16 they pleaded as 
follows: — 

(12} Plaintiff and bis predecessors are 
known as Nagara Gurokkal, and the malam 
erected by Cbetties as aforesaid at Patbara- 
kodi for (heir own private aooommoda* 
tion possesses none of the easecttial obarao* 
ieristioi of a Mott. The expression Patbara* 
kndi matam is only a loose, ooovenieot 
And compendious mode of describing the 
ebarity founded by the Nagarathaie as 
aforesaid. 

(14) These defendants eubmit that from 
Iti&a immemorial it ie the Cbetties that 
baye bean axclasively managing the said 
f iUagdS a&d applying the ineome for feeding 
Brahmins in the Ohattram and other purposes 

gittiMia. 


(15} That owing to the manifest diffioulty 
and inoonvenienoe of the whole body of 
Cbetties, or Nagaratbars as th^y are called, 
taking part in the executive management 
of the charity and its endowments, eight 
families, representing eight out of the nine 
broad divisions into which the Chetty 
community (according to the temples to 
which they belong) is divided, were en* 
trusted with the said management, and by 
way of avoiding the drawbacks inseparable 
from such a system of administration, it 
has been the immemorial custom for the 
senior members for the time being of the 
said families to undertake tbe management 
of rontioe matters by rotation, two for 
each year, except in matters calling for 
tbe oO'OperatioD and conjoint action of all 
the term'bolders. 

(16} These defendants state that on the 
death of tbe former Gurukkal io 185'^, tbe 
then representatives of tbe eight families 
aforesaid, io accordance with tbe usage by 
which the Nagaratbars alone have the 
right of appointing and removing tbeir 
Gurakkal, appointed plaintiff as tbeir 
priest. 

They further denied that they were ever 
tbe plaintiff’s agents, and pleaded that 
the suit was barred by limitation. 

Tbe first suit (No. 60 of 1906) was on 
similar Hues, but related to some other 
Villases, which the Cbetties as trustees of 
tbe Mutt had leased to a tenant. The 
Magistrate bad decided that these villages 
should remain in such tecaots’ possession 
pending tbe decision of tbe Civil Court. 

In tbe Sret suit plaintiff claimed three 
years’ profits at Rs. 8,'JOO a year, and in 
the EeooLd suit be claimed tbe income actually 
in tbe Receiver’s hands 

Tbe Subordinate Judge tried both suits 
together and disposed of them in one 
judgment, tbe material parts of which were 
as follows:-^ 

‘ Ou tbe whole, I think that tbe plaint 
institution is a religious institutiou of 
Aoharayas or Garus, whose disciples are 
the Nattukkottai Cbetties, more or leu 
analogous to the Udipi and other institutions 
which also are iDstitutions and seats of 
the Aoharyae of different sects of Brahmins 
or Sudraa according ae tbe institution is a 
Brahmin or a Sudra one, and is presided over 
byaoelibate Brahmin ioeteod of by a Sanyaei 
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or Paodaram aa in thp^e olaases of Matts, 
and hag been endowed by Kajabs forsapport* 
ing the Gurakkal in his dignity aa Gara or 
bead of the inatitntion as well as hia depend* 
ants, for the eopport of the Poojab of his 
private idol or Lingam and for feeding 
Brahmins, as appertaining to his institation. 
In the absence of any evidence aboat a 
special constitution regarding its manage* 
ment, <fco., the bead of the institation is the 
beneBoiary entitled to the income of the 
endowment, granted in this manner, subject 
perhaps to his liability to maintain and 
perpetuate the institution as a corporation 
sole according to the raling in Vidyapurna 
Tirtha Swami v. Vidyanidki Tirtha i^wami 
(1). I, therefore, hold hat the Gurrukkal 
of the plaint institation, i.e., the plaintiff 
is the person who is ordinarily, 
according to the nature and character of the 
institution, entitled to the management and 
possession of the pUint villages which are 
its endowments and is both the manager 
and the absolute beneficiary of the income 
during his life as regards the entire income, 
subject only to his liability to maintain the 
institution. 


‘‘Apart from the natnre of this institution, 
which leads to the aforesaid oonolusloD, lam 
farther of opinion, on the clear evidence in the 
case, that the Gurukkals of the plaint instita* 
tion, as the successors of the original grantee 
of the endowments for this institution, are the 
persons who are the beneficiaries and 
trustees and managers of the endowments 
and are entitled, therefore, to their posses- 
sion and enjoyment, as well as to the 
enjoyment of the income, so long as they 
are the Gurukkals and the heads of the 
Mutt. I further held that the de- 
fendants, Chetties, bad no such right as 
managers or trustees in their own right 
either by virtue of the original constitution 
or of any special custom or valid scheme 

fi ^ the evidence I cannot 

find this to be m its nature a caste 
institution of the kind of Dharma Sivaoharya’s 
Mutt of the Madras fieri Chetties date 
iThambu Ohstti y. A. T. Arundel i'^) and 
Kruhnasamt Ohetti y. 7»Va«ami Ohetti (3)1 
belonging to the Nattukottai Chetties and 

(1)27M. 435jI4M. L. J. 105. 

® > 479 . 

(8) 10 If, 183j 8 lad. Dec. (k. a.) 843, 


the endowments consisting of the plaint 
villages to have been granted to it as 

such institution Thus, for 

these reasons, I hold that, according to 
the nature of this institation and according 
to the evidence in the oases, the plaintiff’s 
predecessors and the plaintiff have been the 
holders, superintendents, and managers and 
the beneficiaries of the endowments of the 
plaint institation and are, therefore, entitled 
to its income subject only to its maintenanee; 
and I further ffnd that the hereditary 
title of eight families of Chetties on behalf 
of Nagarathars to be its huqdars and 
trustees, either according to the original 
constitution of the institution or 
the terms of the original grant of the 
endowments or according to any custom 
sprung np sabsequently, has not been made 
out. 

The evidence clearly establishes that the 
Chetties have assumed possession of the 
Mutt and its endowments on the 
death of Senapatby Gurukkal, as thepersoua 
interested in the institution and, therefore, 
entitled to its management, and as its 
trustees, that they have been claiming to 
be acting and have acted as such trustees, 
and that the plaintiff has all along ac- 
quiesced in such management by them aod 
abstained from interfering with the same. 
At the same time I have further found 
that the defendants have not proved such 
rights to have sprung from the nature or 
constitution of the institution as originally 
founded or from any scheme of manage- 
ment made by them and the Gurukkals, 
Or from any custom attaching to the 
institution, and that the defendants’ esse 
of the hereditary title of eight families to 
the management has not also been made 
ont. Nor is it clearly made out that though 
the plaintiff is not shown to have inter- 
fered with their management and adminis- 
tration of the endowments from 1863, be 
was still excluded from participating in 
such management. The evidence shows 
only that some Chetties or others, sometimes 
two, and sometimes only one, and sometimes 
more than two, managed the endowments, 
exercised supervision and control, not as agents 
or in behalf of the plaintiff, but professedly in 
behalf of the general body of the Nagan 
Chetties, alleged to be their huqiars who 
apparently acquiesoed in auoh managementi 
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as the ahseooe of objeotions on their part 
may bs sapposed to imply, jost as the 
plaiotifi’a aoqaiesoenoe also is implied in 
the same - way. In these oiroomstanoes 1 
God the Grat part of issae No. 6 in eaob eait 
against the plaintiff. I farther Sod the 
Chetties to have been bolding the manage* 
ment astiQstees and not as the plaintiff’s 
agents, daring the plaintiff’s pleasure ever 
sinoe 18o3, thoagh I have held on issae 
No, 5 that they have not established the here* 
ditary right as foanders and their repre- 
sentatives; the express eiolasion also of 
the plaintiff from each management and 
administration has not been affirmatively 
made oot.” 

The resalt of the said Gndings was, that the 
said Sabordinate Judge held that beoaase the 
plaintiff had not interfered with or had ao* 
qaiesoed in the joint management of the Matt 
properties by the Chetties, the defendants were 
entitled to manage the properties along 
with the plaintiff. The Coart, therefore, 
made deorees deolaring that the plaintiff 
as head of the Matt was entitled to be a 
trustee and manager oonjointly with the 
Chetties and to possession and management 
thereof along with the defendants repre* 
Renting the Ghetty oommanity, and that 
the plaintiff as bead of the Matt was entitled 
to the entire beneGoial enjoyment of the 
inoome of the said properties, and dismissing 
the plaintiff’s claim to exolasive possession 
and trasteesbip and mesne proGts. 

Both parties appealed to the High Coart 
of Jadicatare at Madras. Tbe four appeals 
were heard together by a Division Bench 
composed of Sir John Wallis, Offioiatiog 
Chief Jaetioe, and Kamaraswami Saetri, 
J., who delivered separate judgments on the 
10th Augost 1914. The learned Judges 
of the High Ooart reversed the Gnding of 
the said Sabordinate Judge in so far as 
it was based on the alleged acqaiesoeooe 
of the plaintiff and affirmed all bis other 
Badings. They concarrently held that tbe 
defendants bad failed to eatablisfa that the 
Chetties or any of them bad ever held 
possesaion of or managed tbe endowed 
properties of tbe Matt adversely to the 
plaintiff. The learned Chief Justice observed 
as follows:— 

"As already stated, the Sabordinate Jadge 
hM found, and the evidence bsars him 
04 t, that after tbe plaintiff's appoiatment 


tbe management was left very largely in 
tbe hands of individual CbeUtes, who are 
not shown to have been appointed in any 
partioalar way, bat are treated by him as 
represeating tbe Chetty caste as a whole, 
and he has come to tbe oonoIasioD that 
tbroagh them the caste aeqaired by pres* 
oripticD against tbe plaintiff tbe right of 
managing the endowment, though as the 
plaintiff was not altogether excluded, he 
Gods that the right of management as* 
q aired by tbe caste was not exolasive of 
tbe plaintiff, and that the plaintiff is 
entitled to manage jointly with the caste. 

It is not easy to imagine what sort of 
joint management there could be by tbe 
Care and tbe whole Chetty caste, but it 
is not necessary to go into this as, in my 
opinion, the large part in tbe management 
taken by certain iaGaential and energetic 
Chetties is not shown to have been adverse . 
to tbe plaintiff. It is not enoagh to show 
that tbe plaintiff knew of tbe large part 
in tbe management taken by individual 
Cbettiee, it must be shown clearly that 
it was adverse to him; and this in my 
opiaioD eboald be very clearly made oat 
where the relation between tbe parties was 
that of religions teacher and adherents, 
and for some time after tbe plaintiff’s 
eacoessloD tbe facts proved admit of the 
interpretation that they were acting as 
de fach gaardians of tbe minor. In view 
of tbe intimate and oonGdential relations 
of ihe parties, the Courts, I think, sbonld 
require adverse possession to tbe knowledge 
of the plaintiff to be very clearly made 
oat, aod I think that in this respect tbe 
defendants have failed to discharge the 

harden which lies on them 

. The evidence appears to me to lend 
itself as readily to the view that the acts 
done by these individual Chetties were 
done on behalf of tbe plaintiff. The Sob* 
ordinate Judge has not taken the view 
contended for by either side, bat has come 
to tbe eoDolosioD that tbe Chetties aeqaired 
a right of managiog jointly with tbe 
plaintiff. I do not say sash a right 
of joint management coald not be aeqaired 
bat 1 shoald certainly expect evidence of 
incidents of joint management, and it cannot 
be based npen tbe gronnd that, though 
|ba Chetties actually managed, there ia 
no evidence that the plaintiff WM 
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excluded from the managemeDt, I find no 
evidence of such joint management or of 
the manner in which it was to ba enjoyed." 

Mr. Jnatioe Komaraswami Sastri came to 
the same conclusion. 

Hence this appeal. 

Mr. Frank Homer, K. 0. (with him Mr. 
hemoorthy Brown), for theAppellante.— In each 
case of this kind tbe position and rights of the 
Mohant and tbe manner in which the property 

is held, depend upon the custom of thepirti. 
oalar institution. 

Ram Parkatti v. Anand Das (4). 

There ia no direct evidence as to the 
original constitution of this religious 
endowment, bat there is a large body of 
evidence of usage which establishes our 
contentionp, which are that the Cbetties 


CrmmissioD in 1S64 were, we eubmil, ooc* 
clusivf: the Icam Register of that year 
phews Hat the Cbetties were "hvqdars’' 
of the vilJfiges as trustees cf the Mott. 
Before rraking that entry the CoiDini«si<n 
eareinlly examined alt the title deeds of 
the Mutt. Tickets were given to the 
Cbetties in respect of Palharakndi village: 
and following tbe Inam Commiasiemr’s 
Report, a formal grant was made to one 
of tbe Cbetties as Dharmakartba or manager 
of the Mutt. Under the "rules for the 
adjudication and settlement of the loam 
lands of tbe Madras Presidency” the Cbetties 
have the right, after these prooeedinge, to 
remain in management of the village. 

It is nof, however, a case of whether we 


have a right to be the trustees of tbe 
Mutt, and as snob trustees to manage Patbara* 
kudi and other villages belonging to tbe Mutt. 
This is not a Mott in its primary sense: it is a 
religious endowment of the Cbetties. and 
the plaintiff was the Gurnkkal or priest of 
the Chebty oommonity. We do not deny 
that the plaintiff is the head of the 
Mutt or that he is entitled to some- 
thing out of it, but we deny his right 

to take possession of the endowment villages 

from UB. We do not claim to be entitled 
for our own benedt or otherwise than as 
trustees but we claim tbe right to manage. 
The evidence establishes that the plaintiff’s 
predecessor Seuapati was Mohant for tifty 
years prior (o 1862, and that the Cbetties 
have been m possession and have managed 
as trustees from before Senapati’s time 
Under Madras Regulation VII of 1817 
tbe general superintendence of all endow- 
ments in the Madras Presidency was vested 
iQ the Board of Revenue, and provision 
was made in sections 10 and 13 for the 

* i .5 managers to exercise 

wpermtendenoe. In aocordanoe with that 
Regulation petitions were died and it was 
recorded that the villages of this Mutt 
belonged to the Nagara Chettiee. who were 
the trustees. In 18c2 there were other 
proceedings showing that the Cbetties were 
tbe managers. Apart from anything else 
however, the proceedings of tbe Inam* 


A f io?’ 9?^' 20 0. W. N. 802; 1 

^ L. J. 621; (1910) 1 M. W. N. 40^ 31 M, L. J. ] 

lS.£om. L. E. 490; 8 L. W. 666; 24 0. h. J.116.4 
C. 707; 20 M. L. T. 267 (P. C ’ * 


are entitled or not: the onus is on plaintiff 
who claims possession and has to prove 
his right to it. The Sobordina’e Judge 
rightly disbelieved that we were in possession 
as plaintiff’s agents. Tbe High Court have 
come to a contrary oonolusion, but their 
dnding is not supported by any reliable 
evidence. Both tbe lower Courts seem to 
have been obsessed with tbe word “Mutt;" 
tbe Subordinate Judge has mainly uu that 
ground held that plaintiff is entitled to 
share in tbe management, tbe High Court 
that he is entitled to tbe sole maoagement. 
Cases are not infrequent where tbe 
management of a Mott is vested in a DbarmB' 
kartba other than tbe Mohont: Vidyapuma 
Tirtha Swami v. ViJyanidhi Tirtha tiwami (1). 

[Vi3COii>T CaVb referred to Natroji Manekji 
Wadia v. Dasiur Kharsedii Mancheiji ( )j. 

Further, the suit is long since barred by 
limitation. The defendants do not claim 
to be entitled otbernise than as trustees, 
and tbe ordinary tfvelve years’ limit applies: 
Balwant Rao v. Furan Mai (6). 

Here tbe Cbetties have admittedly keen 
in possession, and exercising all acts of 
ownership, fer over kO years. It is not for 
me to provelhat plaintiff explicitly recognised 
our ownership: it is for him to show we were 

his agents, which be has completely failed to 
do. 

The plaintiff here claimed to be entitled 
as sole beneficiary: to have the income t<I 


(6) 28 B. 20; 5 Bom. L. H. 746. 

^ ^5 12 0. h. R. 39; 4 Sat. P. O 4 

436j 8 Ind. Dec. (n. s.) 352, 
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do jQjt what he likei with. Siriotly hie 
sait should bs diemissed: butsush a result 
wouH ba UQsatisfaotory, and we are willing 
the case should be referred baok for the 
settlement of a scheme as to the trust pro- 
perty. should tbs Baard think such a oourae 

deairable. 

Mr. Kentporthy Brown followed, and referred 
to Castes and Tribes of Southern India, by 
Thurston, Volume V, pages 2 50 — 2 )4. Though 
oalled a Mutt, this is not a monastic in- 
stitution: if it were, plaintiff could not be 
it^ head: he is not a celibate: he lived 
io the agraharam with his natural family; 
he is neither a monk nor a prior. The 
evidence shows that he had resources inde- 
pendent of the Mutt property, e. p , U padesam 
fees; that alone distinsruishes this from a 
Mutt propsrly so called. You can have in 
India a religious endowment which ie a purely 
caste institution. Krishnasami Chetti v. 
?»Va«ami Ohetti (3). 

Mr. DeOruyther. K. C. and Mr Dtihi, for 
the Rsspondeot.— The only point is whsther 
the grant here was made to ths plaintiff’s 
predecessors or to the Chetkies The lower 
Courts have oonourred io 6nding that tbie 
is a Mott of the usual type each as Cdipi and 
other Dharmapuram Mutts io Southern India. 
The village being part of the Mutt property, 
the plaintiff by virtue of bis office as head of 
the Mutt is entitled to hold and manage it 
and to enjoy the proceed?. The findings of 
the Inam Commission are not against plaint- 
iff’s contention: at the time of the Com- 
mission there was no head of the Mult and 
BO the proceedings in connection with the 
Mutt properties had to be taken by 
the worshippers and the well-wishers of the 
Matt. It is not shown that the Ohettiei 
ever asserted any right adversely to the 
head of the Mutt, and both Courts 
find that no such adverse assertion of 
right has ever been made. According to 
the evidence, the Obetties helped in the 
management with the express or impliel 
consent or acgaiesoence of the plaintiffi and 
there is no evidence that they ever did 
anpthing against bis wishes nntil the events 
referred to in the plaint Before plaintiff’s 
appointment the titls was thronghout recog- 
nised to be vested in the Matbadhipati or 
head of the Matt. Tbe tide deeds which the 
Qbgtdes put forwB^d in 1832 Bod in the 


loam enquiry were in tbe name of the 'hsad 
of the Mutt. 

Plaintiff is not olaiming the income in the 
Receiver’s hands for bis own personal enjoy- 
ment, but as head of the Mutt and on behalf 
of the Mutt. Dsfendante’ o\se is tha*; the 
institution is not a Mutt and that plaintiff is a 
paid eervaot of the Cbetty community and 
liable to dismissal by tbe Chetties: this case 
has been negatived by both Courts below. 
This is not a caste iostitution but a 
Mutt: tbe management of all the Mutt property 
ve^ts in tbe head of tbe Mutt: Jagadindra 
Nath Roy v. Hemanta Sunari Debt (7)| 
Sethuramaswamiar v. Meruswamiar (8). 
There is nothing to show that the posi- 
tion of this Mutt differs from that of 
an ordinary Mutt. There is no certain 
evidence as to tbe constitution of the 
Mutt, but throughout its history it 
has always been assumed that the whole 
property vested in the head. Tbe 
Chetties have adduced no reliable evidence 
that they were appointed trustees of the 
Mutt in regard to any of its property. 

Tbe Courts below ware right io holding 
that plaintiff’s suit was not barred by 
limitation. It is not really a suit in eject- 
ment, but one for declaration of title: it 
followed on proceedings under Chapter Xd 
of the Code of Criminal Procedure 

Tbe defendants have failed to establish any 
possession adverse to tbe bead of tbe Matt. 

Tbe terms of tbe deorae made by the 
Court below indicate that plaintiff is entitled 
to draw tbe surplus iuooms io the Ronlvar'a 
hands as head of tbe Matt; this does not 
mean he is to spend it on bim?elf. 

Mr. Rcmer, K. 0., replied. 

JUDGMEJIT. 

Loko Sbaw. — T his is an appeal from a 
judgmsut of tbs High Court of Judicaturs 
at Madras, dated tbe lOtb August tQli,* 
which varied a dasrae of tbe Subordinate 
Judge of Madura, dated the 19(h October 
1908. The exact terms of thesa jadgmsats 
will be afterwards referred to. It is neoee- 
sary, howaver, io order to understand them 

(7) 3» I. h. 203; 32 C. 129; 8 (!. Vf. N. 809| 6 Bom. 
L. E. 76 >! 1 A. L, J.683;8 Sar. P. 0. J.G93 (P. 0.). 

(8) 43 Ind. Cas. 806: 45 I A. 7 b. W. 2ij 4 p. 

L W 9lt 34 M. L. J. 130; 16 A. L. J. 113; 27 C. h J. 
23lj22 0. W. S. 457; 11 M. .i93j 20 Bom. L. E.. 81 1 
(P. OJ; 

•See 33 Ind. Oae. 216— 
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to keep clearly in view the form and nature 
Oi tboduit as brought. 

The suit^ was brought by the present re- 
spondent to declare that the defendants 
have no right to the village of Patharakudi. 
and that the plaintiff as head of the Matt 
18 entitled to the possession of the village 
and to receive the income of the 
same from the bands of the Receiver.” 

The village is part of the property of a 
Mutt. It has been long administered by 
the appellants, who are Nagara Cbetties. 
Broadly speaking, the contest in the case— 
and for the purpose of stating this con- 
test colourless terms are employed— is 
between the head of the Mutt on 
the one hand, who claims in virtue of 
his oflBoe to be entitled to the management 
and possession of the entire property 
of the Mutt; while, on the other hand, the 
appellants claim that they are entitled as 
trustees or managers of the part of 
the property of the institution which is 
in suit to be continued in the possession 
and management thereof. The form of the 
action brought in these oiroam^tanoes is a 
suit for poseession instituted by the bead 
of the Matt, who does not have that pos- 
aession, against the trustees or managers, 
who and whose predecessors for very many 
years have bad it. 

In such oiroumstaooes there natarally 
arises a subsidiary question of limitation, 
but their Lordships are unwilling to have 
the suit disposed of merely on the latter 
groand, and the case was argued before 
the poard with maob fulness on its merits. 

In the Courts below this appears also to 
have been done, and in these Courts judg- 
meats of much elaboration were pronounced. 
Again, however, it must be stated that the 
BUit 18 .one the substantial aim of which is 
the eviction of the present possessors at the 
instance of the respondent, with the sab- 
Btitntion m heu thereof of possession and 
enjoyment by the respondent of the property 
in question, and of its entire income. 

In the village of Patharakudi there are:- 

v ^ \‘emple of the god specially revered 
by the Nagara community, of which the 
appellants are members and have acted as 
representatives. This community forms a 
sub caste of the Chetlies; 
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(3) A shelter house Of mo/om, for the use 
of agarathars when they resort to the place 
for religious ozeroises; 

(4) chouUty, where food is dislributed 
to Brahmins; and 

(5) A street of houses forming part of 
ft great enlargement made in recent times 
by the Cbetties— that is, by the appellants 
and their predecessors. This street of houses 
is an agraharam. It is said to be the usual 
adjunct of a Hindu temple, and to be for 
the accommodation of Brahmins or Brahimi- 
nioal worshippers; while 

(6) There is the village itself and tlis 
lands belonging to it, the income of which 
falls into the general revenue of the Mutt as 
an institution. 

In ooDseqaenoe of a certain assumption 
throughout the evidence of the knowledge 
of distinctions between these various parts 
of the property, there is a lack of clearness 
on that subject notwithstanding the volumi- 
nous evidence; but, speaking generally, their 
Lordships may assume that the temple 
or place of worship, together with the 
residence oJ the respondent as spiritual 
head of the iuetitution, the shelter bouse, 
and chotdhy, or place for the feeding of 
Brahmins, stand ou one side, while on the 
other stands the remainder of the property. 

The latter is now in the bands of tbs 
Receiver, and has been so for some years. 
Their Lordships are relieved of difficulty in 
regard to the distinctions referred to by 
this fact of a Receivership. The suit has 
reference, and reference alone, to the pro- 
perty which is in the Receiver’s hands, 
His management has not interfered with 
the purely spiritual functions of the guru)(kal 
and with those parts of the property, like 
the^ place of worship and his own residence, 
which naturally attach to the performance of 
such functions by bim. 

In the plaint the respondent treats the 
other parts of the property under the 
general term village”, and this is quite a 
convenient term. His position on the plead- 
ing ia that he, the Mohnnt, was all along 
in the possession and enjoyment of the village- 
Id the course of the case, however, no 
substantial denial could be offered to the 
fact, which was notorious, that the aatual 
possessors were the Cbetties. The aver- 
ment is that the Cbetties were managing 
the affairs of the Mott only as agents 
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ttnder the plaintiff and under his supervi- 
eion, and were at no time in possession of 
the village of Patharakudi, the same hav- 
ing all along remained in the possession 
and enjoyment of the plaintiff. This is 
the ease attempted to be set np by the 
respondent and by oertain witnesses whom he 
produced, but they were disbelieved. 

The respondent was appointed head of the 
Mutt in the year 1867. There seems 
little reason to doubt that a decree 

in the terms 'sought by him would, 
to say the least, involve a very con- 
eiderable subversion of the mode of oooa- 
patioD, possession and management which 
have obtained during his entire term of 
office. Under a decree in terms of bis 
plaint he could dismiss the Chetties from 
office, and assume possession and manage- 
ment himself or by bis nominees. Of 
eourse, if he had hitherto been, as 
is alleged in his snit, in possession and 
management himself, the demand made in 
the plaint would have been the natural 
relief sought. It is, therefore, important 
to see how the facts on this point stand. 

Their Lordships have very carefully con- 
sidered the evidence; and they see no reason 
to doubt the floundness of the oonolusion 
thereon arrived at by the learned Sub- 
ordinate Judge in that part of bis prononnoe- 
meat which is now cited. It is as follows; — 
“Except the vague and meagre oral evidence, 
there is oot much evidence on the plaintiff s 
side in this period, while considerable docu- 
mentary evidence, consisting of accounts, 
receipts, official correspondence and other 
papers, has been adduced on the defendants’ 
side to prove their management as trustees 
and hvqdaT$. I may at once state here that 
the general effect of the entire evidence of this 
period ie to show, beyond all doubt, the 
full aud complete management, control and 
supervision of the endowments and their 
income by some Chetties or others to the 
knowledge of the plaintiff, who appears 
to have all through acquiesced in the same 
and not to have interfered with the Chetties 
in snob management. The plaintiff has 
virtually conceded this state of things, not 
only in the present case, but has also 
done 80 in his previous depositions (Exhibits 

IV, VI and Via), in all of which be has 
unequivocally admitted the mauagemeut of 
the Obettiei and the fact of the accounts, 
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etc., being kept, checked and controlled by 
them. His explanation for this state of 
things, which his witnesses also try to 
make out, and which, he contends, is cor- 
roborated by a few documents on his 
side, is that the Chetties did all that 
business only under his orders, and that 
their management was never independent 
and exclusive of his rights as the proprietor 
and head of the Mutt and its sole bene- 
ficiary entitled to appropriate the income as 
he wished. ..•••* 

“The Chetties constructed the houses 
and the new matam, etc. (Exhibits 
VI, XVI, XXI. VII. viiie, vniF,xxviiu 
and the defendant’s Ist, 7th and 10th witness- 
es), repaired tanks, etc., paid road-cess, 
etc., and in fact did everything which an 
owner or manager or trustee must do for the 
management and administration of the pro- 
perty. It is also shown by the same evidence 
that money and paddy payable to the plaint- 
iff’sbouse and to the plaintiff for pooia^ were 
treated as amounts standing to their credits 
and were paid accordingly; that moneys for 
the plaintiff’s expenses for his trips to 
Chidambaram immediately after the installa- 
tion, for his visit to Sringeri Swamigal at 
Kunnakudy, and for bis Benares trip on pil- 
grimage, were all paid after correspondence bet- 
ween the servants and the Kariakkar Chetties. 

“The Revenue and /amin Officers also 
eeem to have reoogni.-ed the Chetties as 
huqdars and issued the road cess pittas and 
notices, etc., sometimes generally, to huqdars 
or managers without names, and sometime to 
Naobiappa Chetty, one of the eight persona 
already referred to as huqdar.'* 

Other portions of the learned Judge’s 
opinion deal with the case attempted to be 
made by the plaintiff that all this posses- 
sion and management by the huqdars 
wae as bis agents. He brings that matter 
to a point by saying, “In this case the 
Chetties were in management in their own 
right as huqdars before the plaintiff’s ap- 
pointment, and onntinued as such afterwards 
also. The plaintiff does not prove his case 
of their management as bis agents, or the 
oommendement of their management with bis 
or his predecessors’ permission.” It might, 
in the view of the Board, have been open 
apoD the evidence to make upon the allega- 
tion of agency a much more emphatic pro- 
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nounoemeDt in the negative, bat it is not 
necessary for tbeir Lordships to go into 

SnV A agreement with the learned 

A ^ of agency 

58 not made oat, and that aoocrdiogly the 

attempt of the plaintiff either to ground or 

t^D fcrt.fy h.8 rj»,ht on possession either 

y himself or by others has entirely failed 

Of the Judg^, who holds that the evidenoe 

of the plaintiff and his witnesses upon this 

topic caonotbe believed^ 

The period of time over which Ihe nos- 
eeeeion referred to extends oovera more than 
half a eenlury. Bot the doonmenis in 
this ease are of an important poblio oharaoter 

fortheTh\ Mott mooh 

further haok As already stated, the plaint- 

•ffs appointment to the headship took 

plaoein the year 1867. But the iLm 

^gister for the year 1864 has heon pro- 

dueed and to it their Lordships attach 

importanee It is true that the making of 

this Register was for the altimate purpose 

of dotermiDing whether or not the laode 

ThTt* (h“* “ ““M forgotten 

that the preparation of this Register was » 

great act of State, and its preparation and Ln“ 

tents were the suhjeol of muoh ooneideratiou 

under elahoratel, detailed reports and min n tee 

It 18 to ho remembered that the Inam Com* 

mieeionere through their offioials m^de eT 

OoZnLZ 

was pQt in possession not only of the 
oonolpsion come to as to whether the 
land was tax frep Kn* 

of the history and ’tenure of “tho“‘“'““'"’‘ 
itkelf. While their L dships 
doubt that snob a reporr;„„ 1 S 

displaoe aetnal and anthentio evidelioe fn 
indiyidoal oases: yet the u * 

IS not available, oanoot fail to ' Tnaoh the 
utmost importance, as part of the K- 
of the property, to thn int i I^istory 

forth in*^ th' Inam Regt°ar:“'‘’™‘“’““ 

From that it appears as follows;^ 

column II lorUtto anpport "o“f a^'^L: 
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tbal th, obp,, ,f 

s to keep Ihe moiam whioh is presided 
by the priest of Valayattangady Zt 
kottai Chettios effioiently by feeding' 
Brahmins in a c/ialiram situated elose to 

T' ’cocchipping the Swamy in' 
Palambady Nader Koil situated .lose to 
the mafoOT, and by maintaining the dignity 
of the priest or Gam. Now the object 
0 the grant is efficiently kept op by doing 
all the above things. The Chetties. who 
are very nob, spend considerable som 
anDoally for feeding Brahminep eto. The 
priest of the matam died about fifteen 
montbo ago. The Chetties are io contem- 
plation in electing a priest for tbe matam. 
It appears that when the priest was alive, 
some of the principal Chetties, whose 
names are given in column 16. were maoag- 
JDjr the affairs of the matam and of (ha 
villages attached to it. T|ie managers or 
trustees are elected by the Chetfcy com- 
munity itself. Thus, the grant falls under 
role Iir, clause I. Tax free. 

This is a hereditary grant. This is 
ID uninterrupted possession of its holders 
since the date of tbe grant. The village 

as Patbarakudi matam village in 
all the acBounts in column 12. Tbe 
persons in column 16 are now trustees of 

thwe^P^”*^ managing the affaire 

In further observations made by tbe 
fJepnty Collector who signs the Register, it 

trustees in column 16 
added 1 265 acres of wet and 2i0 acres of 
ary to the arta entered in the acoounl;'* 
and in another note it is added: “The 
matam is under the management of th^ 
trustees with their villages.” Farther, a 
matter of not inconsiderable impf rtanoeie 
contained in these words: -*‘The Zemindar 
Has no objection to registering tbe names 
of the trustees here.” The names of (be 
trustees are duly set forth in tbe oolumq 
headej Pai lionlars regardirg present owner;” 
and these particulars are headed “Pathaia-^ 
kudi moiam Trustees.” Eight trustees wto 
e Chetties, beginning with Natebiappa 
Chelty. are then mentioned, the 

As tn^th Chatty being given, 

forth m a farther column «s ‘To be ooqi 
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firmed under rule III| olauBe 1. Tax 
free.'* 

This makes it of importance to consider 
the rule thus referred to. It is one of the 
"Rules for the adjudication and settlement 
of the >nam lands of the Madras Preei* 
denoy,” being part of Order 11*0 printed 
at page 211 of the Standing Orders of the 
Board of Revenue. It is in these terms: — 

“if the inam was given for religions or 
eharitable objeots, such as for the support 
of temples, mosques, colleges, choultries, and 
other public buildings or institutionp, or 
for services therein, whether held in the 
names of the institutions oi of the pereocs 
rendering the services, it will be continued 
to the present holders and their successors, 
and will not be euhjeot to further inter- 
ference, so long as the buildings or institu- 
tions are maintained in an efficient state, 
and the eervieee continue to be performed 
aoeording to the conditions of the grant.'* 

It thus appears to their Lordships to 
be quite clear that the eight Cbetties 
named, who are stated to be trustees, 
were in 1864 confirmed, after enquiry and 
in terms of the Rule, as holders of the 
village. And unless the Rcle was to be 
departed from, the incm “will ke continued 
to the present holders and their 
sucoeeeors and will tot be subject to fur- 
ther interference’* so long as two things 
happen, namely, the boildiDga are efficiently 
maintained and the services are continued. 
Both of these things have happened, and 
accordingly the adjudication stands: the 
Obetties were the holders, they were con- 
tinued as tnob, and they were not to be 
interfered with, 

Two points may be mentioned in oonneo- 
tioD with this adjudication. In the first 
place the most important person, apart 
from the institution itself, was the Zemin, 
dar, from whose predecessors undoubtedly 
the original title to the lands bad flowed; 
and it will be noted that the Zemin- 
dar bad no dbjeotion to the registration of 
the trustees as proposed. In the next 
place, it is a mistake to treat tlie traneao- 
tioDB of lb64 as merely bearug upon (bat 
year. They form, in their Lordships’ judg- 
ment, a record of an anterior s'ate of mat- 
ters, from which record of poseessiou, etc , 
ft. fOnalQlion ia formed; by the Commis- 


sioner as to what was the real state of (be 
title. 

Following the report, a title deed was 
granted by the Inam Commissioner, on the 
3rd -lone 1864, to the Dharmakartba of 
Patbarakudi Mutt, that is to say, to the 
trustee or manager of the charity, and in 
this title deed it is stated, first: 

“On behalf of the Governor in-Oonnoil of 
Madras 1 acknowledge your title to a reli- 
gious endowment malam or inam, situated in 
. . . . held for the support of the Pagoda 

called ... in that village 

‘ (2) This inam is confirmed to you and 
your successors, subject to the existing qnit 
rent of Ri. 132-11 1 per annum, to be held 
without interfereooe so long as the conditions 
of the grant are duly fulfilled.” 

But at least one farther section of the 
earlier history of this Mutt can be found 
Their Lordships attach weight to the trans* 
actions of the year 1832. On the 30th 

of April of that year a petition was present- 
ed by the Zemindar, narrating that the 
Nagara Chetties originally came from the 
Tanjore Division and settled long ago in 
his Zemindari and that their family deities 
are in that jurisdiction. He stated that 
‘on account of the performance of those 

charities, the said Cbetties have been paying 

the poruppu due to the ciiroar in respect of the 
villages in our Zemindari jurisdiction 
managing the said temples, wia/om, etc., and 
by speeding certain moneys out of their 
own pocket in addition to the income... 
are conducting in the said temples, wiotomV 
etc.,” the worship, and that “they have 
constructed tanks and have been performing 
the feeding charity and other charities. ” 
He then sets forth that the Chetties had 
reported to him that the Amildar bad 

contrary to practice appointed Afonegarr and 

Snrr.praiki8 6.nA called for accounts. Then 
follows the petition in these terms 

“ We, therefore, beg to snbmit that orders 
may be issued to the Head Tafasildar to 
the effect that poruppu amount in respect 
of the said dfVQsianams, matams^ etc., may 
be 0 . Heeled as was being done np to last 
year, that the Monegars and Samprathis now 
newly appointed therefor may be recalled 
and that no trouble be caused by calling 
for any account whatsoever, so that the 
Cbetties may, day by day, do on a grand 
scale the esUbliihed tpooiah, annadd»aw’ 
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(feeding obarity), eto., in the said temple, and 
maiams'' 

9 The Board again notes the signiSoant 
fact that the Zemindar is himself the 
petitioner. 

On the 25tb Jane of the same year a 
petition was presented on behalf of the 
Nagarathars by Venkatachallam Cbetfy to 
the Principal Colleotor of the Madura 
District, which narrated that ' We onrseWes 
have been managing the said temples, 
malamf, etc., from the days of our ancestors 
up to date, spending large sum of money 
from our private fundp,’* and it prayed 
that orders might be passed to the 
effect that, in accordance with the provisions 
of Act VII of 1817, we alone should 
without violating the tnamul (practice) 
have claim over the said charities and 
conduct them, and that the MoneQais and 
SamprathU now newly appointed by the 
said Amildar be recalled.” 

It is important to observe what vrasthe 
Regulation founded upon. It was that of 
the 30th September 1817, passed by the 
Governor-in-Counoil of Fort St. George 
** for the due appropriation cf the rents and 
produce of lands granted for the support 
of mosques, Hindu temples and oollegep, 
or other public purposes ; for the mainteO' 
ance and repair of bridges, choultries or 
ehuitrumst and other public buildings. ” 
Under the tenth head of the Rugulation 
it was provided that tbe local agents 
should ascertain and report tbe names of 
the present trustees, managers or super* 
intendents of the several iostitutions, 
foundations or establishments above described 
together with other particulars respecting 
them, and by whom and under what 
authority they have been appointed or 
elected. ” Then follows the thirteenth 
branch of the Regulation, which is in tbe 
following terms : — 

“On the receipt of tbe report and informa* 
tion required by tbe preceding clause, tbe 
Board of Revenue shall either appoint the 
person or persons nominated for their 
approval, or shall make snob other provision 
for tbe trust, management or superinten- 
dence, as may to them seem right and 6t, 
with reference to the nature and conditions 
of tbe endowment, having previously called 
for any farther information frem tbe local 


agents that may appear to them to be 
requisite. ” 

The Regulation of 1817 seems to have 
been complied with in terms. The language 
of the petitions by tbe Zemindar and tbe 
Cbetties was adopted in the decree issued, 
namely, that ' the Cbetties should be left 
in their possession and that they would 
perform the charities according to mamul. 
The operative words were these : Let 
orders be issued to the effect that, in 
accordance with m-avtul, the temples, matamA, 
etc., and their villages mentioned above, 
belonging to tbe said Nagara Cbetties, be 
delivered over to them alone, without 
Monegars and others being appointed 
thereto.” 

This is the most remote period to which 
tbe authentic history of this Mutt can be 
said to reach. From the fact that it was 
a Mutt it follows that it must have had a 
head as such, with all that that implies, 
as hereinafter to be referred to. But with 
regard to the village which is now under 
Receivership, and which is a part of tbe 
endowment of tbe Mutt, the management 
and possession thereof were in the bands 
of tbe Nagara Cbetties at least for a 
period of about eighty years prior to tbe 
institution of this suit, and tbeir disposses- 
sion and the snbstitation for such manage- 
ment and possession of that of tbe plaintiff 
wonld, as already said, be a subversion 
of tbe history of the property. Soob sub- 
version may be a necessity of tbe- case on 
account of tbe nature of the institntion ; 
and this, which is an important point, 
will be dealt with. Apart from that point, 
tbe right of the plaintiff either to the 
eviction of the Cbetties or to possession 
for bimself is not supported by tbe history 
of the lands. 

No question arises in this case of mis- 
appropriation by the defendants ; such a 
thing is not suggested against them. On 
tbe other hand, they admit that their 
administration must be, not for their 
personal ends, but entirely for and on 
behalf of and in tbe interests of the Mott 
itself. This is tbe settled rule of adminis- 
tration with regard to such institutions 
under the law of India. 

In the oiroumstanoes above set forth the 
demand made in tbe plaint does not appear 
to their Lordships to be warranted by lavr- 
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Ik may be diffioolt to traoe tbe origin of 
tbe property under Reeeiver^bip in tbe 
eense of aeoribing its aoqaisition either to 
gifts from the Obettiea oat of their own 
private reaonroes, or to offerings of worship* 
pers, or to aoonmnlations of inoome : bat, 
however that may be, the case of posses- 
eion by the Chetties in their own right, 
and not as agents for the Garokka), 
appears to be made oat and is not indeed 
ohallenged in tbe Coarts below. Tbe 
diffisalty on this head whiob tbe learned 
Judges in tbe Coarts below have experieooed 
arises from two oaases, which will now be 
dealt with : first, in regard to the rights 
of the Gurakkal or Mohnnt, which are con- 
strned as necessarily equivalent by law to 
tbe ownerehip of the village ; and second, 
in regard to the possession itself, which, 
althongb protracted and andoabted, is 
treated, particolarly in the jadgment of 
the High Court, as being ineffective 
because it was not, according to the view 
that Oonrt takes, adverse possession. 

With reference to tbe first point, tbe 
Board has recently had oocaeion to deal 
with the position and rights of a Mohnnt of 
an Asthal, or, as in this caae, of tbe Gnrnkkal 
of a Matt, in tbe two oases of 

Bam Parkaih v. Anand Dae (4) and 

Sethuramaewamiar v. Heruswamiar ( 9 ). In 
tbe former of these oases tbe body of 
authority upon this sabjeot was dealt 
with. Two propositions may be cited as 
now expressing tbe general state of the 
law with regard to these institations. In 
the first place, the natnre of tbe owner* 
ship is an ownership in trust for tbe 
institution itself. Secondly, while it may 
no doubt be tree that tbe ownership in 
the general case is with tbe spiritnel head 
of the inatitntioD, still, to use tbe language 
of Sir Charles Turner in Sammantka 
Pandora v. Stllappa Ohttti (9), “ We do not, 
of course, mean to lay it down that . . . tbe 
property may not in some oases be held 
on different oonditions and eubjeot to 
different incidents.” As pointed out in Bam 
Parhash’t case (4), there are varieties 
of circumstances and tenure, and io respect 
to these the usage and custom of tbe Mutt 
falls to be determined. Ones that usage 

(B) 2 H. 176 at p. I79i 8 lud. Jar. 668) 1 Ind. 
Beo. (m. a.) 898. 
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and ouitom are clear they form the law 
of the Mutt. 

In the opinion of their Lordships, it 
would be a contravention of tbe usage 
and custom of this Mutt, as disclosed by 
the evidence during the long course of its 
history, to alErm that tbe ownership of tbe 
village in suit was in tbe Gurukkal. It is 
in tbe Chetties, whose title has been 
officially and apparently quite properly 
recognised as tbe “holders.” But even this 
latter proposition is not in truth necessary 
for the determination of the case, for if 
tbe plaintiff’s owu title as owner fails, 
and tbe Board is clearly of opinion that 
it does, the suit as laid by him cannot 
be maintained. 

With regard to tbe second point mention* 
ed, namely, that the possession by the 
Chetties has not been adverse to tbe 
Gurukkal, their Lordships fail to understand 
OD what the difficulty of the Court below 
rests. Here was possession, not as in 
right of tbe Gurukkal, but as in tbe 
Chetties’ own right, with all tbe incidents 
of possession, namely, the purchase of lands, 
the borrowing on lands, the erection of 
buildiogs, the letting of holdings, the 
making payments to tbe priest for his 
support and spiritual services, tbe keeping 
of tbe village aocoants. Tbe Mobunt was 
presumably aware of these transactions, 
extending now in bis own time for over 
half a century, yet tbe first real oballeuge 
thereof appears to be tbe iustitutiou of 
this suit itself. This is a very ordinary 
case of possession r,ec vi, nec clam, nec precario. 
The person now claiming to be owner has 
stood by while others continued to possess 
not by any derivative title but in practical 
contravention of bis alleged rights. The 
law does not require that tbe claimant to 
ownership must in snob oiroomstanoes be 
shown to have protested that his rights were 
being violated, and that the possession 
went on adversely to his protests. In 
ebort, their Lordenips cannot agree with 
tbe legal view upon this subject of posses- 
eion adopted by tbe Court below, 

In these siroumetaooes there seems to 
the Board no reason why the law of limitation 
should not apply. In Balwant B.ao v. Puran 
Mai (61 it was held that limitation applied 
to oases where the defendant admitted be 
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was a trustee, and the plaintiff, without 
proving misapplication, brooght a sait more 
than twelve years after the cause of action 
arose, the object of tbe suit being to obtain 
control of the management. As Lord 
(then Sir Arthur) Hobhouse observed, in 
words which are applicable to the present 
case : — 

Here there is no question of recovering 
tbe property for tbe trusts of the endowment, 
because tbe defendant admits that be is a 
trustee and says that be is applying tbe 
property to tbe trusts of the endowment. 
There is no evidence that be is not 
applying tbe property to tbe trusts of tbe 
endowment, and there is no reason to 
ooDolnde that the property wonld be more 
applied to those trusts if tbe plaintiff were 
to succeEd in hie suit than it is at this 
moment. The plaintiff is suing only for 
his own personal right to manage, or in 
seme way to control tbe management of 
the endowment.” 

Tbe present case is still stronger for the 
application of the role of limitation, as tbe 
assertion is made not only of the right to 
management, but of tbe right of beneBoial 
ownership. Bat while, in their Lordships’ 
opinion, tbe suit wonld be excluded by 
the twelve years’ limitation, they have, on 
tbe ground already stated, thought it right 
to deal with tbe whole breadth of the 
argument presented. 

Their Lordships desire in conclusion to 
say that no objection was made out to tbe 
perionnel of tbe defendants as true successors 
of tbe Cbettiee to whom the rights of 
ownership for tbe benefit of tbe Mutt were 
oonfirmed as already narrated ; and no 
ohallenge is made of the substantial accuracy 
of the narrative on that subject contained 
in tbe evidence of Annamalai Cbetty, the 
son of Natohiappa Chetty, on page 703 of 
tbe record. 

By tbe judgment of tbe Subordinate 
Judge it was declared that tbe plaintiff, es 
the Oornkkal and bead of the institution, 
and consequently as a trustee and manager 
of tbe same conjointly with ” theOhetties, 
was entitled to the possession and manage* 
ment along with them, without prejudice 
to tbe rights of tbe latter to oontione in 
actual posseF^sion and direct management 
of tbe same as they have been bolding and 
managing them till now from I8e3. ” 
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Underlying this part of the judgment it is' 
plain that the learned Judge desired to 
make clear the propriety of continuiog the 
Cbetties’ possession, but the decree gi?en 
does not appear to be in workable form. 
A further objection thereto arises from the 
latter portion thereof, under which it is 
declared that the Gurukkal " is further 
entitled to tbe entire beneficial enjoy* 
ment of tbe income of thj said villages 
during bis life and oontinuanoe as tbs 
spiritnal head of tbe institution, subject 
only to the maintenance of tbe said institu* 
tioD, ” etc. 

A ready test of tbe application of this is 
with regard to the accumulated income, 
amounting to Ri. 23,000 or thereby, now io 
tbe hands of tbe Receiver. Under the decree 
quoted the Gurnkkal wonld be eutitled to . 
instant possession and entire beneficial enjoy* 
ment of that sum. If tbe present purposes 
of the Mutt did not oonsnme it, be could 
employ it for bis personal use quite apart 
from the dignity of bis office. It is plain 
to their Lordships that this wonld be not 
only a subversion of the usage and eastern 
of tbe Mott, but would be a violaticn of tbe 
law applicable to suob institutions A fair 
test to be applied in such oases is fo demand 
what is tbe true principle or nature of tbe 
administration of surplus income. It is, of 
course, the duty of a trustee to refrain from 
tbe personal enjoyment of suob surplus aud 
to add tbe same to tbe capital of the estate 
to be administered; and this law also applies 
to the property of a Mutt or Astbal, and that 
whether tbe title to tbe same is in tbe 
Gurukkal as spiritual, bead of tbe institution-” 
which is an ordinary case — or is in trnsteei 
like tbe Cbetties according to tbe nsage and 
onstom of the institutioD as in tbe present 
case. This law appears to have been com* 
plied with by the defendants and their pre* 
deoessors daring the past history of this 
institution, and should be continued. This 
wonld not be done by an affirmance of the 
decree of either of the Courts below. 

The view of the High Court on this topic 
was even stronger than that of tbe Subordinate 
Judge. The plaintiff was declared to be 
entitled solely to possession and enjoyment of 
the village, and as head of the Mutt to be 
entitled to draw tbe surplus income realised 
by the Reseiver and deposited by him to 
the credit of tbe suit, and also to reoeiTC 
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the Reoeiver any farther sarplas inoome 
which may have been realised by him sab* 
Beqaently." In their Lordships* opinion this 
declaration cannot bs made. 

Their Lordships will accordingly hnmbly 
advise His Majesty to recall both of tbe 
decrees of tbe Coarts below and to dismiss 
tbe sait, tbe appellants being entitled to a 
decree for costs of tbe salt and of this appeal 
against tbe respondent, and failing payment 
thereof, to be entitled to charge the same 
against the fnnds and property now in tbe 
hands of tbe Receiver. 

Appeal allowed. 

Solicitor for tbe Appellants. — Mr. Douglas 
Chant. 

Solicitors for the Respondents. — Messrs. 
Barrow, Eogers and Nevill. 


PATNA HIGH COURT. 

FULL BuNCH. 

CivrL Miscsll&nboos Judicial Case No. 74 

OP 1919. 

Angast 14, 1919. 

Present: — Sir Dawson Miller, Kt., Chief 
Jastioe, Mr, Jostioe Atkinson and 
Mr. Jastioe Adami. 

In the matter of This BHIKANPDR SUGAR 
CONCERN IN TUB DISTRICT op 
MUZ4FPARPUB. 

Income Tax Act (VII of 19IS^, sji. 2(1) (u', 4 — 
Profits derived ly factory from sale oj finished product 
manufactured from raw material grown by its servants, 
whether assessable. 

The proQts donned by a factory from the sale of a 
fioishod product, such as sugar, mauafactered at the 
factory from the raw material grown by its servants 
on its own lend is not exempt from tbe payment of 
income tax, as tbe income so derived is not agricuU 
tural income within the meaning of section 2 vD 
(6; of tbe Income Tax Act. [p. 30f, col. 2: p. 30G. col. 
1| p. h03, col. 1.] 

Befereaoe made by tbe Officiatiog Member 
of the Board of Revenue, Bebar Province. 

PACTS.— The Bbikanpnr Sugar Concern 
waseatabliabed at a village called Bbikanpar 
in the district of Mezaffarpar in the year 
1806, Tbe factory manofactnres eagar 
partly from cane grown on ite own lands by 
ita own servanta and partly from cane 
pnrefaaaed from Indian calUvators. In 
1816—17 the factory had a net proBt of 
Kt.- •1 y76|000| od which an Inoome Tat 
•UMBfpent of Ri. 10,937 was made. The 


factory lodged an objection in respect of 
Ea. 7,084 of the assessment, which is 
calculated to be the amount levied on 
prohts derived from tbe cane grown by it 
on its own lauds. The question referred 
by tbe Board of Revenue, Bebar and 
Orissa, to tbe High Court under section 51 
of the Income Tax Act (Vil of 1918) 
was whether tbe Bbikanpar Sugar Concern 
was liable to pay income tax on that 
portion of its proGts which was derived 
from sugar manufactured from cane grown 
on its own lands by its servants. The 
factory admitted it€ liability to pay tax on 
the proBte derived from sugar manufactured 
from eane purchased from raiyats and 
others. 

Messrs. P. Kennedy and S. 0. Mitter, for the 
Objectors. 

The Advocate. General, Bengal, and the 
Government Advocate, Bebar and Orissa, for 
the Crown. 

JUDGMENT. 

Miller, C. J -This case has been referred 
to the High Court by the Member of the 
Board of Revenue of this Province under 
tbe provisions of section 51 of tbe Indian 
Inoome Tax Act, 1918. The reference was 
made in the oouree of proceedings under tbe 
Act relating to the assessment to inoome 
tax of the Bhikanpur Sagan Concern. 
The question upon which tbe opinion of 
the High Court is sought is whether tbe 
Bhikanpor Sugar Concern is liable to 
pay inoonre tax in respect to that portion 
of ite profits derived from tbe sale of the 
finished article in so far as it is mana* 
faotured from sugarcane grown by its 
own servants on ite own land, or whether 
it is ezem^pted on the ground that such 
inoome is * agricultural inooms ’ within the 
meaning of sections 2 and 4 of tbe Act. 
By section 4 income of (bis nature is not 
chargeable to income tax. By section 2 
agrionltarel income is defined. By clause 
0) (6) of that section agricultural income 
icoludes any income derived from (0 
agriculture, sr (»») the performance by a 
cultivator or receiver of rent-in-kind of any 
process ordinarily employed by a oaltivator 
or receiver of rent-in-kigd to render the 
prodooe raised or received by him fit to 
be taken to market. 

U is contended on behalf of the factory 
that tbe inoome derived from the dale of 
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the Bniebed prodact manafaetared by tbetn law state to middleinen or owners of 
at their faotory from the raw material factories or country mills, or they reduce 
grown upon their own laud is covered by it by certain simple processes of oruBhing 
the words of section 2 (L) (6) which 1 and boiling to a substanoa known as r.i&, 
have just quoted. In order to determine a kind of molasses in a crude state, and 
this question it is tieies^ary to consider then sell it to the factories where it is 
the circumstances under which the faotory subjected to a farther process of refinement 
carries on its business. It is owned by a in order to make it fit for domestic use 
private company, the business being oondocted as sugar. It is also not disputed that 

under the direction of a manager who is a very small fraction of the sagarcane 

also a share'holder in tbs company. It produced in this country is grown by the 
owns a sugar faotory equipped with modern owners of factories themselves The facts of 
machinery by which the sagarcane is which I have given a short summary are more 
converted into refined sugar ready for fully referred to in the order of reference 
domestic purposes. It carries on business of Mr. McPherson, the Officiating Member of 
on a large scale. Daring the year of the Board of Revenue, but 1 have stated 

assessment 7,41,399 mannds of sugarcane, enough to show that the processes employed 

of which rather more than half was grown by the faotory are in kind as well as in 
on the factory’s own land, passed through degree vastly different from those ordinarily 
the mills, the remainder bsing purchased employed by a cultivator in order to render 

from cultivators of sugarcane in the the produce fit for the market. Indeed the 

neighbourhood. The gross proceeds of this market to which the cultivator ordiotrily 

Bugaroaue amounted to nearly 6 lakhs of takes his wares is not the same market 

rupees and that of molasses for the same as that in which the refined sugar manu* 

period to about Rs. 4i,000. The net factored by the factory is eold. The market 

profits for the year were stated to be of the vast majority of cultivators of sugar 
Rs. 1,75,000, on which income tax has oane is the sugar reinery itself or the 

been assessed at Rs. 1C, 937. The faotory country mill. The market of the pogar 

has lodged an objection in respect to faitory is the retail dealer of the finished 

Rs, 7,804 of this assessment as represent- product fit for domestic use, and in my opi* 

ing a tax on the profits derived from sugar* nion it ie not possible to hold that the pro 

oane grown by themselves. From the cesses employed by a sugar faotory in order 

aoocunts it appears that the agrioultural to render it fit for their customers are those 

branch which deals with the aaltivat*oo ordinarily employed by a cultivator to r8"der 

of the raw material and the factory branch it fit for bis. It is true that the cultivator 

are kept separte. It is not stated what in s^me oase.s subjects the raw material to 

the profits of the agricultural braooh are certain manufacturing processes resulting 

bat these would appear to ba exempt from in the production of the juice or rah be* 

taxation, The process of manufacture fere disposing of it to his customers, but 

adopted by the factory is similar to that even assuming that the performance of 

employed by other sugar refineries in other these processes by the cultivator would eoma 

parts of the world. within the meaning of section 2 (1) (5' Wi 

The main question for determination ie the matter so far as be is concerned stop® 

whether the process of manufacturs carried there, and a great deal more has to be done 

On by the company can be said to be by the factories to refine and orystalliee the 

the performance by a cultivator of any product before it is fit for the market with 

process ordinarily employed by a cultivator which they deal. 

to render the produce raised fit to be taken It was contended on behalf of the objeator 
to market. In order to determine this it that the words “process ordinarily employ* 

u necessary to enquire as to what are the ed” have reference to the processes ordinarily 

processes ordinarily employed by cultivators employed by sugar factories or anyone elflCi 

of sugarcane. It* is common ground that if they happen to be oultivatora, in render* 

the vast bulk of the sugarcane in this ing the produce fit for the market and that 

country is ouUivated by ratyats of agrionl* if a person is a oultivator and employs such 

taral villages. This they either sell in a processes in the ordinary oourae of his husi* 
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ness, be oomes within the exemption oreated 
by the seotion. I do not think the seolion 
cm be reed in this sense. It refers to the 
performenoe by a onltivator of a prooess 
ordinarily employed by a ooUivator, whioh 
I^ think means in ordinary use amongst ool- 
tivators and not to a prooess ordinarily 
employed by anybody else, and had the 
meaning been that contended for, it is diffi. 
onlt to see ^ what operation can bs given to 
the words by a cultivator or receiver of 
rent-in kind.” 

It is next contended that as this is a 
taxing Statute, it should be strictly construed 
in favour of the subject and if (here is any 
ambiguity in the meaning he should be 
allowed the beneBt of the doubt. I do not 
think the construction of the section gives 
rise to any diflBoulty, The real question for 
determination is one of fact, iz, whether 
the process employed by the factory is that in 
ordinary use by cultivators, and in my opinion 
the evidence shows that ibis clearly not. 

It is further contended that the history of 
the assesstnent to taxation of the income of 
the Bbikanpur Factory throws some light 
□pon the intention of the Legislature. In 
1912 the Commissioner of Tirhut on an 
objection by the factory exempted them from 
assessment on the profits of their home- 
grown produce, his decision being based upon 
an opinion expressed by Sir G. C. Paul, 

of Bengal, in the year 
18?6 relating to tbe assessment of indigo 
and tea concerns. We have no information 
as to tbe processes adopted by indigo or tea 
planters and are unable to judge how far 
that opinion may be relevant to tbe facts 
6f the present case, but it is contended that 
notwithetanding the decision of the Com- 
missioner of Tirhut tbe Legislature in passing 
the Act of 1918 re enacted in section 2 tbe 
provisions of tbe previous Acts in practically 
identical language and most, therefore, be 
taken to have concurred in the interpre- 
tation placed upon the Act by the Oommis- 
•loner of Tirhut in 1912. It appears, how- 
ever, that in 19 4 the Board of Bevenue 
were not satisfied with this decision and 
placed the matter before tbe Local Govern- 
ment and finally before the Government of 
India, with tbe reenlt that the Bbikanpur 
Faotory was assessed ou the whole of its 
PMfiU for tbe year 19161917. This 
ilseMment has baen paid under protest and 


a suit is still pending in oonneotion with it, 
which it has been agreed shall abide the 
result of tbe present reference. 1 agree 
where there has been a long course of 
decieioDS determining the construction of a 
Statute, this may be taken into coneideration 
in construing a new enactment passed in the 
same terms as pre existing Statutes but a 
single decision such as that referred to can- 
not, in my opinion, form the basis of any 
presumption as to tbe intention of the 
Legislature in the present case. Moreover, as 
is pointed out by Mr. McPherson in the 
order of reference the word “faotory,” whioh 
appears in the proviso to sub-olauae (c) 
of seotion 5 of tbe old Act, has been omit- 
ted from seotion 2 (l) (6) (lu) of the present 
Act “presumably lest its presence might lend 
colour to any olaicu of the nature now under 
consideration.” 

it is further contended thattbe faotory was 
never taxed before theyear 1916-1917 and 
for many years they have made an income 
from sugar. There is, however, no evidence 
on the record to show how long tbe manu- 
facture of sugar by this faotory has been 
going on. We are told that it turned its 
attention to sugar in tbe year 1906, as did 
also many indigo planters at a time when 
tbe synthetic process of indigo manufacture 
in Europe materially interfered with the 
bosinees of indigo planters in this country. 
What the process of manufacture adopted 
by tbe Bbikanpur Faotory at that time was 
we do not know, but in any case I do not 
think the fact that it has escaped taxation 
in the past is in itself a good reason why 
it should still escape, unless it is in fact 
exempted by tbe Income Tax Act itself. 
In my opinion they are not exempted under 
the clauses of tbe Act relied on for tbe 
reasons above given, and I would answer in 
the affirmative tbe question submitted to us 
whether tbe Bbikanpur Concern is liable to 
income tax in respeot to that portion of its 
produce which is derived from sugarcane 
grown by its servants on its own land and 
in tbe negative the question whether it is 
exempted by reason of tbe provisions con- 
tained in section 2 (1) (6) («V) of tbe Act. 

A further point was taken by tbe learned 
Advocate-General on behalf of the Board 
df Bevenue, ws,, that a oompany in the posi- 
tion of the Bbikanpur Concern cannot be 
said to be a onltivator within the meaning 
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of section 2 of the Act. He pointed out that 
the ooropaoy really consisted of two distinct 
entities, one interested only in the prodao* 
tion of sngaroane and the other in the 
manufacture of rehned sugar, and the aocounta 
shew that the factory branch really bought 
from the agricultural branch the ra^ sugar- 
cane at a 6sed valuation of 7 annas per 
mannd, which was credited to the agrioul* 
tural branch in the factory accounts, and 
that in such oiroumstanoes the cultivation 
of the raw material was only ancillary to 
the manufacture of the Bniehed product, 
whereae in the case of a cultivator contem- 
plated by the Act the process of manufacture, 
such as it is, is merely ancillary to the culti- 
vation of the raw produce iu order to make 
it fit for the market. In support of this 
contention the case of the Stamp Reference (1) 
was relied upon. That case dealt with the 
meaning of the term cultivator in the 
Second Schedule of the Stamp Act of 1879 
and held that it did not include farmers, 
middlemen or lessees even though cultiva- 
tion was to some extent carried on by them 
in the area covered by their lease but in- 
eluded only those persons who actually cul- 
tivated the Boil themselves or by members 
of their household or by hired labour and 
with their own or hired stock. The question 
in that case was whether a iahuh'put executed 
by a lessee of certain land, the greater por- 
tion of which was not cultivable or suscep- 
tible of being treated as a ouUivator’e hold- 
ing, was exempted from stamp duty under 
the Act of lc79. The Court found that 
although some small portion of the land 
might have been brought under caUivation 
by the lesses, be was not a coUivator within 
the meauiog of the Act, haviog regard to 
the purposes for which the land was held. 
That case does not in my opinion support 
the oontentioo of the learned Advocate- 
General in the present case. Having regard 
to the purposes for which the company’s 
land was used and the fact that they did 
eultivate it for their own purposes by their 
own servants, I think they must ba held to 
be cultivators within the ordinary meaniog 
of that term. But in so far as they were 
carrying on a business of sugar manutac’urarj, 
I do not think that the processes ussi by 
them for that purpose were those ordinarily 

(1)6 A. 380; A. W. (1833) 113; 2 Ind. Deo. 
• (w. i.)»87. 


employed by onUivatora for the purpose of 
rendering the produce fit to be tekeu to 
market. The truth in, in my optuim, that 
the Bbikanpnr Ooncern was really acting in 
a dual oapRcity. In so far as thi-y were 
cultivators of sugarcane, their operatious 
ceased when they banded over the raw 
material to their factory branch. In so far 
as they were manufaotarerd of refined sugar, 
they were carrying on a business which 
required the adoption of maoufactaring 
process not ordinarily used by ooUivators be- 
fore disposing of their produce iu the 
market. In fact there is no evideuee to 
shew that any other suvar factories of ibis 
nature convert into refined sugar produce 
grown on their own farms but even assumiog 
that there may bs a few isolated iustanoesiu 
which this is done, it cannot in my opinion 
be eaid that this process of manufacture ifl 
one ordinarily employed by a cultivator, 

Atkissjh, J. — I concur in the jadgmeot 
just delivered by the learned Chief Ju^tioe. 

I desire, however, to add a few observations 


of my own. 

The question for deoisijD i", whether the 
Bbikanpar Sugar Coucarn is exempt from 
liability to income tax uuder the provisions of 
section 4. read with section 2, clause (6) (*Wi 
of the Indian Income Tax Act, Act VII of 
1915? 

Before we consider the ooostrujtion of sec- 
tion 2 (6) (u) with a view of imp)8iog 
liability on the Bbikaopur Sugar Conpany 
for the payment of income tax, it is necessary 
to ascertain two facts. 


First, is the Bbikanpnr Sugar Oonoeru 
a cultivator of land? And eeooudly, is the 
prooBoS which the sugar company employ 
in the manufactare of sugar the prooeM 
ordinarily employed by a cultivator m 
order to render the produce raised by 
him fit to bs taken to the market? 

The Bhikanpuf OoDCsrn is a privafe 
company carrying ou two separate^ and 
different classes and kinds of bisiuess. 
The company carry on an agriouUuw 
business in rsspsst of a largs area oflao® 
which they hold ai Makarrarldirs; ao* 
secondly, the company also carry on a vs^ 
large aal extenaiva business in the mauu- 
faobure and refining o! sugar for sale to 
consumers generally. ^ 

The reepectivd branches ot the oompanyd. 
biaiusss are iadepaulent ,oE eaeh ofebar 
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RDd are presamably worked and managed 
by independent staffe. 

Tn the referenoe the position of the 
Bhikanpcr Company with regard to its 
different basinesses is stated to be as 
follows: — 

“The Oonoern is divided into two bran- 
ebes; an agrioaltaral branch, which deals 
with the oaltivation and parohase of tbe 
sane; and a factory branoh, which is con- 
oerned solely with the manafaotare of 
Bogar ’* 

Tbe sngar bosiness of the company is 
managed by a Earopean manager; and for 
the purpose of carrying on tbe bnsinees 
of the sngar factory, tbe company bay 
sagaroane from ordinary raiyats and 
onltivators at the price of foar annas 
per maond; and in addition to the par- 
chases of sagaroane made by the com- 
pany from raiyuts, the Eogar factory also 
bays from its agriooltnral braoch snob 
sagaroane as tbat branch prodaoes from 
the land ander its oaltivation. 

The Board of Revenae foand in the 
reference that the cane which is purchased 
by the company from onltivators is par- 
chased at the rate of four annas per 
maotid, and the cane grown by tbe Bbi- 
kanpnr Company itself in tbe coarse of 
its agrionltural bosiness is transferred 
from tbe agriooltaral branch to tbe factory 
branoh at a nniform valoation of seven 
annas per maond; and it is farther stated 
in the reference that the amount of sugar ‘ 
cane parobaeed by tbe eagar factory from 
the Bbikanpor agrioultaral ondertaking is 
debited in the books of tbe sugar factory 
in favour of its agrioaltnral branch. 

Tbne tbe position seems to be that tbe 
sugar factory parohaees from its agricul- 
tnral branch tbe eagarcaoe produced by 
it at a price higher than the ordinary 
market price payable for sugarcane to tbe 
ordinary oaltivating -tarV't. This being 
tbe eitoation, in my opinion tbe sugar 
factory cannot be said to be tbecaltivators 
of the sagaroane produced by the agri- 
oultaral branoh of its business. The sugar 
factory in my view is in tbe position of 
an ordinary parobaser from its agrioultaral 
branch baciness, just in the same way as 
tbe sugar factory parcbascs sagaroane 
from tiodividual eoUivators. 

80 


They (the sugar factory) convert th® 
product of the agrionltural business iot*^ 
stock, suitable and oonvenient for tbe carry 
ing on of their manufacture of sugar 
referable to that portion of their business 
conneoted with the sugar factory. 

1 hold, therefore, that tbe sugar factory 
as such is not a cultivator within the 
meaning of section 2 (b) (if) of the Income 
Tax Ao(; and consequently tbat the Bhikan- 
pur Sugar Factory is not within tbe class 
of persons contemplated as entitled to exemp- 
tion from liability to pay iDOome tax under the 
Income Tax Act of 1^1*. 

Aesuminy, however, that theBbikanpur 
Sugar Factory ie a cultivator within tbe 
provisions of tbe Income Tax Act, tbe 
next question tbat requires to be 
considered is, does tbe company in respect 
of the BDgaroane which it raises or 
produces as part of its agrioultaral business 
submit the produce so raised by them to 
a process ordinarily employed by cultivators 
generally to render each produce 6t to 
be taken to the market? In other words, 
tbe question is whether the operations of tbe 
sugar factory can reasonably be described 
as a process ordinarily employed by a cultiva- 
tor to render his produce 6t to be taken to 
market. 

' Tbe Bbikanpor Company is an industrial 
trading concern enjoying a large and 
extensive business in the manufacture and 
reSning of sugar; and it purports to buy 
raw material in its raw condition or in a 
crude state, and convert it into tbe reSned 
and finished article for human consumption 
in the market of tbe ooneamer; and for 
the purpose of its bnsiness tbe sugar factory 
has erected costly machinery of the most 
improved and scientific obaracter in order 
to produce the most finished article in the 
shape of sngai- fit in its condition, as it leaves 
the factory, to be used for all domestic pur- 
poses. 

Having considered tbe evidence in tbe oaBe» 
I am satisfied tbat the process employed 
by the sugar factory in the maonfaeture 
of sugar is not tbat ordinarily employed 
by a cultivator in rendering the sagaroane 
prodooed by him fit to be taken to the 
market: and in my opinion tbe argument 
addressed to us by Mr, Kennedy begs tbe 
whole question when he contends tbat because 
the sugar factory has to treat the sagaroano 
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in a Ofrtain way in its initial stages in order 
to render tbe raw material 6t for more 
perfect mannfaature as a finished article, 
that Buoh process as is employed in tbe 
operations of the factory in the manafactore 
of sugar rone on parallel lines with the 
methods ordinarily adopted by a ooltivator 
ID rendering the prodnce of the eagaroane 
prodoced by him fit to be taken to the 
market. 

Molding as I do that these two Qoeations 
which I have mentioned shoold be answered 

in the negative (/wa the rights of the Bhikan- 

pur Sugar Company, there ie an end of this 
reference; and there ie no necessity to apply 
one’s mind to a more minute consideration 
of the provisions of section 2 (b) (it). 

However, I would like to add two 
observations with regard to the construc- 
tion of that section. 

Jn my opinion the process ordinarily 
employed by a cultivator in rendering the pro* 
dnoe prodoced by him, so far as sugarcane is 
concerned, for the purpose of rendering it 
fit to be taken to the market ie tbe more crude 
and primitive method cr process referred to in 
the deposition of Abilak Dhobi, Anueiure 
G, which is the process ordinarily adopted 
by a cultivator in preparing the raw sugar- 
cane for purchase by the manufacturer or 
the millowner, as the case may be ; and, 
therefore, I am of opinion that tbe market 
aontemplated in section 2 (b) (u) is the 
market available to the producer as each, 
and not the market for which the sugar 
factory cater, vte., the market of tbe 
retailor or oonBunier. 

Section 4 read with section 2 of the 
Income Tax Act of 1918 is, in my opinion, 
a section designed to protect the producer, 
by giving to him exemption from liability 
from income tax, as a bona /ids agtioaltariat 
carrying on the business of a farmer in 
the ordinary course of good husbandry 
^ For these reasons I respectfully oodout 
in the judgment of the Chief Justice, and 
tbmk that the answer to the reference should 
be that the decision arrived at by the 
Board of Revenue is right, and that tbe 
Bhikanpur bogar Company are not entitled 
to tbe exemption which they claim under 
the Income Tax Act of 1918. 

Adami, J. — The circumstances leading 
np to this reference have bsen fully seated 
by the learned Chief Justice, rhe.queicion 


referred to nets whethera company owning 
a sugar factory equipped with up to date 
machinery and manufacturing sugar for the 
oonsurapliun of the public, oan claim ex- 
emption from the payment of tax on so 
much of its income as is derived from the 
sale of refined sugar manufactured from 
sugarcane grown on, lands belonging to the 
oompany and cultivated by its own servants, 
whether in fact such income ie ^^agricultural 
income ” within tbe meaning of section 2, 
sub.seotion (1), clause (6) (w) of the 
Income Tax Act, 1918, and is, therefore, 
exempted from tax under section 4 of the 
Act. Under section 2 (i) (b) (it) of the 
Act, agricultural income ” inoludes income 
derived from the performance by a cultivator 
or receiver of rent- in kind of any process ordi- 
narily employed by a ooltivator or leoeiverof 
rent-in-kind to render (be produce raised or 
received by him fit to be taken to market.” 

We have, ther, to determine what process 
ie ordinarily employed by cultivators or 
reoeivers of rent-in-kind to render the 
sugaroane raised or received by them fit 
to be taken to market, and whether tbe 
Bbikanpur Sugar Factory, assaming it to 
be a cultivator so far ae sugarcane grown 
by it ie concerned, is in fact able by a 
like process to oonvert tbe raw material 
into a substance fit for tbe market on 
which the Concern depends for its profit 
and to which it ordinarily resorts. 

The affidavit, Annexare G, to tbe 
reference shows that tbe ordinary cultivator 
of sugarcane outs and strips his esDSt 
crushes it in a holhu with tbe help of two 
bullocks and extracts tbe juice, which is 
ran into an earthen vessel. The juice is 
strained through a piece of cloth and 
then removed to an iron pan wherein it is 
boiled slowly until it becomes rah. Tbe 
rah is then sold by the onltivator to engar 
refinere for tbe mannfacture of sugar. In- 
stead of oenverting the juice into rah, 
onltivatore will often, boil and re-boil the 
jnioe until it becomes a thick jelly, which is 
then oouverted into gur or molasses and ie need 
in the cultivator’s o>vd house or ie sold for 
domestic use as gur in the local nurket. 

Tbe next class are the luiiian mana- 
facturere of sugar on a small scale as 
dssorioad in ippeudix F to tbe reference, 
Tosy oai fl/ oay cans from oaltivatorj ic 
the bjiiuy aui oy stripping and orashingi 
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boilia? and strainio?, make gur oakea 
which are soaked in water. This sabitanae 
is boiled and strained and then stored in 
tanka ooversd with timar (tank weed) which 
oaases the molasses to drain away and 
leave ooarse white snjar which is then, 
after bsing broken np, 6t to be taken tc 
the market to be sold. 

The next superior class described in 
Annexare H are the Indian sogar rehnerp, 
who bay rab from the cultivators and grow 
no cane themselves. They place the rab 
in pans and boil and strain and re*boil it 
allowiog it to thicken It is then covered 
with simar which makes the molasses 
trickle off and sngar ramaios. These men 
are not onltivators, bat they form the 
market to which the cnltivators take the 
rab they have made from the cane grown 
by them. 

In the processes followed by these three 
olasses no raaobinery is nssd other than 
the kolhu (wooden ornsher) or the Behea 
Mill, both of which are worked by bollocks. 

Lastly we eome to the sngar factory 
saeh as the Bhikanpnr Gonaarn. Thera 
the process np to the stage of theextrao 
tion of the jnioe is similar to that followed 
■by the ordinary onltivator and email Indian 
manufacturer, only, instead of bullocks, 
machinery is need for crashing and the 
arrangements are more elaborate. A moch 
more scientific process, however, is followed 
in treating the jaioe, varioos retorts, 
defecators, eliminators, settling pans, triple 
effect boilers, and oentrifagale are assd 
for converting the jaice into rab and the 
fo6 into^ sngar. The crashing, heating and 
evaporating are done by machinery and 
■team. The process followed by the 
factory, as far as the stage of oonveraion 
into fo6, is IQ ils essentials the same as 
that followed by the ooUivator thoagh far 
more eUborate, bat (or the onltivator the 
eoavereion of the jaice into rab is the 
•od of the prooese. He has then performed 
the process wbiob has made the engar* 
oane fit to be taken to hie market, and 
hia market is to be foaod in the smaller 
ragar nfineriea or larger eagar faotoriea, 
btberwiae. if he does not trooble to perform 
m prooeu at all, he aella the oane be 
hM grown to a faotory or to an Indian 
fifinar who extraota engar from the cane 
(Ml • small seals as shown in Anoszars 


F. The onltivator, then, rjaderj the 
prodaoj of his sagiroins onp fit for the 
market in which he is to esil it, either by 
merely catting it or by converting it 
oraddly into rab, and the market he sells it in 
is the market in wbiob the manafaotarera and 
refiners of sngar are parohasers. 

On the other band, the object and sole 
business of the sugar faotory is to prodnoe 
rsfined sngar. It has no sale for rab bat 
instead may pnrobase it. It finds its 
market among the general consumers of 
engar and the grocers who sell it to the 
pnblio. 

Aesnming that the concern, by reason of 
its growing its own aagaroane on its own 
lands, is a oaltivator for the parposes of 
section Z of the Act, it cannot be held 
that the process performed by it in order 
to render that engarcane fit to bs taken 
to the market, which it is the objsct of 
ite bosioess to command, namely, the sngar- 
markat, is a proojss ordinarily employed 
by a oaltivator who merely converts eagar. 
oane into rab to be eold to manafactorers 
or reSoera. Were we to decide otherwise, 
end folio V the contention of the Bhikanpar 
Concern to the logical oonolasi'oo, we woald 
have to admittbat a firm carrying on the 
hnsinees of the manafaotnre of oonfectiooery, 
wb:oh, for the purpose of that bnsiness, 
grew its own cane and refined its own 
sngar, oonld claim to be exempted from 
tax on the income it derived from the sale 
of the confectionery. 

It is not necessary to diepnts the assertion 
in the affidavit that the process psrformed 
in the Bhikanpar Factory is the same 
as that performed in all eagar factories in 
India and the world. The point is that 
the proossees performed by the factory to 
render the sngaroane fit to be taken to 
its market are not the same as those 
ordinarily employed by a oaltivator to 
render the eagarcane be has grown fit to 
be taken to tbe market in which be can 
find a sale. Tbe faotory cannot claim 
that, beeanse np to the preliminary stage 
of oonveraion of eagarcane into rab tbe 
process performed by it is essentially the 
same as that ordinarily employed by a 
oaltivator who sella hie rab to tbe refiners 
and manafaotnrerj, therefore, tbe whole 
process, which prodneee the refined sugar 
ready for tbe eouamer by Ibe treataeot 
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of the rab by elaborate maohinery, is the 
preoess ordiuarily employed by the calti* 
vator. The prodaoo of the factory’s 
ooltivation may be the same and the 
prelimicary stage of manafaotore may be 
the fame as in the oase of a oaltivator, 
but the Boa] produce of the process is not the 
same and the market is altogether different. 

I agree with the learned Chief Justice 
that section 2 (1) (6) (n), read with section 
4, of the Income Tax Act does not apply to 
the oase of a sugar factory of the nature 
of the Bbikanpnr Brm, even though a 
moiety or more of the sugar manufactured 
is the product of sagarcane grown on its 
own lands by its own servants. 

Anttoer occordinglp. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 370 to 376 

OP 1916. 

April 17. 1919. 

Present-. — Mr. Justice OldBeld and 
Mr. Justice Phillips. 

AMBALAVANA PANDARA SANNADHI, 
Tbdbtee of PERIYAUUDAYAR KOIL 
DEVASTHANAM jn ARANTANGI 
TALUQ AND ADINAKARTHAR op Sri 
PANCHAKSHAKA DESIKAR MUTT 
OP THIRDVADUTHURAI in MAYA- 
VARAM TALUQ — Plaintipp — 
Appellant in all 
versus 

PICHAKKUTTI ODAYAN andothebs- 
Dependants — Respondents. 

afarfras Estates Land Act (I oj 1908^, s». 6, 8, 189 
(1)— Cu’ii Procedure Code (Act V of 0. 711^ 

)•. \0 - Suit hy temple trustee lo eject purakkndi 
tenants— Occapnney rights, plea o/— Jurisdiction of 
Civil Court, objection to— Dismissal of suit on ground 
tAat holding was part of estate and that defend- 
ants should be deemed to be occupancy tenants— 
Return of plaint to Revenue Court— JurtWicfion, distinct 
finding as to, luhether necessary— Jurisdiction, determi- 
nation of, by relief clahned and not by averments tn 
ptaint— Burden of proof— Landlord and tenant Pre- 

sumption as to tenants of temple lands in Tanjore 
district— Terms itegativirig occupancy rights in pattas 
and muebilikas, construction of — Piesumpfion— 
‘Purakkadi’, meaning of— Determination of meaning by 
reference to documents and evidence— Definitions of 
terms and expressions in glossaries, acceptance of. 

The direction in Order VII, rule 10, Civil Procedure 
Code, is mandatory, [p. 809, col. 2.] 


yagamma v. Subba, 11 M. 197; 4 Ind. Dec. (n. s.) 
137, followed. 

The plaintiff, as trustee of a temple in the Tanjore 
district claming to be entitled to both larams, sued 
to eject the defendants alleging them to be 
Jitiiakkudis or tenants liable to bo ejected at will. 
The latter claimed occupancy rights and objected to 
the jurisdiction of tho Civil Court. The Munsif 
decreed the suit, holdiug that the Civil Court had 
jurisdiction. On appeal the Subordinate Judge, 
without recording a distinct finding on the question 
of jurisdictiou, dismissed the plaintiff’s suit on the 
merits, holding that the laud was comprised in an 
estate and that under section b of the Madras 
Estates Land Act the defendants should be treated 
as occupancy tenants: 

Held, il; that on the said finding the lower 
Appellate Court should not have assumed jnrisdiction 
hut should have returned tho plaint for presentation 
to the Revenue Court; [p. 309, col. 2.J 

(2; that a distinct finding as to jurisdiction should 
have been recorded [p. 31l), col. l.J 
The person seeking to oust the jurisdiction of a 
Civil Court in which an action has been laid should 
establish its want of jurisdiction, [p. 3l0, col. l.j 
The non.maintainability of a suit on the ground 
of want of jurisdiction depends on the relief claimed 
and not on the plaint averments, [p. 309, col. 2; 
p. 310, col. l.j 

The decision of Wallis, C. J., in Muna Muhammad 
Rowther v. Muthu Alagappa Chettiar, 44 Ind Cas. 894; 
34 M. L. J. 234; 23 M. L. T. 161; 7 L. W. 380, does not 
authorise a general presumption against occupancy 
rights in tho case of lands belonging to temples in 
tho Tanjore district, but only indicates the eonclu- 
sion justified by authority in any case in which 
similar facts are found. In each case the Court 
must decide whether .such facts exist, [p. 310, col. 2.] 
Courts cannot refuse to consider terms in pattas 
and muchilikas negativing occupancy rights on the 
general ground of tho tendency of land-holders 
since the decision in Chockalinga Pillay's case, 6 M. 
£f. C. R 134 to import such terms, but should consider 
each contract on its merits and with reference to 
the burden of proof, [p. 3iJ, col. 1-] 

Randada Harasimhacharyulu v, Kavicherla Rama- 
brahmam, 2i» Ind. Cas. 759; 24 M. L. J. 656; (1918) M. 
W. N. 774 and Zemindar oj Chellapalli v. BajeXapati 
Somayya, 27 Ind. Cas. 77; 27 M. L J. 718; 16 M.. b. T. 
676; (19 6) M. W. N. J; 2 L. W. I7j 39 M.341, 
distinguished. 

Tho use of Ternacular descriptions of tenures iu 
some places is elastic and the definitions of these 
terms derived from glossaries and ?vorks of reference 
must bo accepted with caution as coiresponding et 
most to their normal meanings and subject, in each 
particular case, to revision in the light of its 
circumstances. It is because such terms are often 
used in different senses that attention to oollater" 
indications of sense, in' which they are actually 
used, is most necessary, [p. 311, cols. I & 2.] 

The term is ordinarily inaplicable to 

a permanent tenancy, [p. 3 j 1, col. 2.] . 

It may, however, be shown with reference to th^ 
evidence that that interpretation is inapplicable 
to a particular case. [p. 312, col, 1.] 

Second appeals against the deorsas 6f 
the Court of the Subordinate 
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Negapatam, in Appeal Saits Nos. 11| 10 
and 12 to 16 of 1915 respeotively, preferred 
against the deorees of the Conrt of the 
Distriot Mnosif, Patohots, in Original Saits 
NO 0 . 2 I. 9, 23, 24, 22, 7 and 28 of 1913 
respeotively. 

These Eeoond appeals ooming on for 
bearing on the 22nd, 23rd and 24th of 
Joly 1916, and having stcod over for 
ooneideration till the 6th of Aagost 1918, 
the Coart delivered the following 

JUDGMENT. — These are seoond appeals 
by a land holder, plaintiff, from decisions 
diemissiog his salts for the ejeotment of 
bis tenants, defendants, from their holdings. 

The plaints set oat that the holdings are 
in villages granted as Sarvamaniam loam 
of the temple, of which plaintiff is trnstee; 
that the grants oomprised the right to 
both Varame; that defendants, lihe other 
onltivators of the villages, are Pnrakndis 
onltivatiDg from year to year with no 
farther interest in the land and liable to 
be ejeoted at plaintiff’s will, and that they 
have damaged the holdings, have not 
rendered the onstomary servioes and have 
not paid rent for three years. Defendants 
denied these allegations and in partioalar 
that they are tenants from year to year. 
They claimed ooonpanoy right and alleged 
that they were bolding in virtue of saoh 
right from before the grant and bad 
been treated as doing so sinoe it They 
also denied the jarisdiotion of the Civil 
Ooart. 

Isenes b os. 1 and 2 raised the question of 
the extent of defendants’ interest in their 
holdings and the former also raised the 
qaestioD of jarisdiotion. Oo both qaeslions 
the Distriot Mansif foand in plaintiff’s 
favour, giving him a deoree. On defend* 
ante* appealp, boaever, ths lower Appellate 
Ooart did not consider the question of 
jarisdiotion separately and there was in 
fact BO groand of appeal, rcqaizing it to 
do so. It diemissed the salts on their 
merits, holding, Grstly, that the plaintiff 
did not discharge the harden of proof 
as to his ownership of both Varams and 
defendants’ ownership of ooonpanoy rights, 
ftnd secondly, that the holdings being part 
of an estate and defendants having admit* 
tedly been in possession in 1908 when the 
Bstates Land Aot came into force, they mast 
■ io any os^se hs d^eiqed tp baye acquired 
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ooonpanoy right at that date, whether or no^ 
they bad it before, with reference to section 
6 thereof. 

This reenlt is open to the objection 
that the lower Appellate Coart shoald in 
ooneistenoy with its Bndings have returned 
th^ plaints for presentation to the Revenue 
Coart, which on them alone had jariedio*. 
tion, tide, Bstates Land Aot Sohednle, Part 
A, Nos. 17 and 19. For authority is clear 
that the direction in Order VlT, rule 10, 
Code of Civil Prooednre, 1903, correspond- 
ing with seotion 57 of the former Code, 
is mandatory. Muttirulandi v. Kottayan 
(1) and Napamma v. Subba (2). It is 
suggested in juatiBoation of the lower 
Appellate Cocrt’e prooedare that (1) plaint- 
iff did not ask for a return of the plaints 
and has not done so here, t^2) a return would 
have been futile, when the averments in the 
plaints did not comprise any cause of action, 
snob as sections I5l and 153 speoify, and the 
suits, even in the Revenue Court, must 
have failed. As regards (1) the ansn'er is 
that plaintiff, who has throughout alleged 
the jurisdiction of the Civil Court and 
bis right to relief there on the merits, 
was entitled to restriot himself to pointing 
ont, as be has done, that the assumption 
of jorisdiotion on the footing that the 
suit holdings are not in an estate is 
irreooDoilable with the Sndiog on the merits 
that they are, and this is in no degree 
affected by any ohange in the inoidenoe of 
the harden of proof, euoh as some autho* 
rities oontemplate in (bis oonneotion, since 
the lower Appellate Ccart imposed it on 
plaintiff. Nor oan bis oonduot be regarded 
as, to quote from Ledgard v. Bull (3), 
a "oonsent whiob would make the Judge 
an arbiter” and his deoisicn binding 
on the merits, when these are 
Bubmitled to him.” For, even if be bad 
waived bis objeotion more explioitly than 
is the oase, the prohibition in section 189 
(1), Estates Land Aot, would still deprive 
the Coart, even in oase of acqaiesoenoe by 
either party, of the right to aesame 
jorisdiotion. As regards (2) it is saffioient 
that it confases the nature and sastain- 
ability of tbe suits and that tbe former, 

(1) 10 M. 211; 3 iDd. Deo. (n. i.) 9C0; 

(2) 11 M. 197; 4 lad. Dec. (n. b.) 137. 

(3) 9 A. 191] 13 X. A.. 184; 4 Bar. F. 0. J. 741; 6 
lad. Dec. (n. s.) 328- 
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deperdirg on the relief olaimed, not the 
aveimente on which plaintiff olaims it, is 
alone material in this oonneotioo. For, if 
(as the latter view involves) the defects 

in those averments, whether of fact or law, 

were open to consideration at this stage] 
the mischief to be prevented, a trial on 

the merits by an nnantborized Court, would 

be entailed; and there is further the 
possibility that in a oompetent Court, 
amendments, which would cure snob defects, 
might be allowed. In the oiroomstanoes 
the issue as to jurisdiction should have 
been decided distinctly. In the present 
case, in which both parties have adduced 
full evidence, the iocidenoe of the burden 
of proof is of little importance. It may, 
however, be pointed ont that it has been 
imposed on the defendant, who seeks to 
oust the juripdiotion of the Civil Court 
not only in Tudikcnda Bvchi VirahhadrayyL 
V. Sonti Venkanna (4) to which the lower Ap. 
pellate Court refers, but aleo in Indeiy China 
Nagadu v. Potu Eonchi Venkatasubbaya (5) , 

Srimath Kidambi v. PidipiU Kutumbarayadu , 
(6) and Eamala Venkalasieomi v. Kanumalla 1 
huraiimhayya t7). 


nm 


t ODATAN. 

lAuhammad Rowiher v. Muihu Alagappa OAef. 
tiar ( 9 ), in which no doubt it is (aid 
that, apart from the general law applicable, 
there is a long series of decisions as to 
temple villages in Tanjore district (snob 
as that now in question) which recognize 
and enforce the presumption agaicst the 
existence of ocoupanoy right, and no doubt 
some of those decisions, for instance 
Chidamhara Pillai v. Thiruvengadaihitngar (9) 
and Naina Pillai v. Ranianaikan Ohettiar 
( 0), relate to Inam villages, although the 
general law was being considered by the 
learned Jndge with reference to a temple 
holding as a ryot. But it is not clear and 
it is not likely that be intended to apply 
any special rule to Tanjore temples on 
aoooDDt of either of their location or their 
management, like all temples in the Prefi* 
dency, by tbe Collector np to I860 or. 
on account of anything except tbe agree* 
ments between him and tbe ryots about 
1(30, which were established in tbe ease 
cf eaoh of the temples concerned in 
tbe cases in question and would have to 
be established in tbe case of any other 
temple, if a similar inference were proposed. 


To return to tbe lower Appellate Court’s learned Judge’s intention appears vto 

grconde of deoisicxi, as stated above both been, not to authorize general pre* 

involve a 6cding that the suit holdings sorption as to Tanjore temples, but only 
are parts of an estate. Tbe 5rst involves indicate (he ocnolosion justiBed by 

further that the grants included or that ®otborify in any ca^e, in which similar facts 
plaintiff’s temple owned at (heir date both Whether such fsots can be 

Yaramr; and tbe eeccnd raises the question foond in tbe preeent cases will have to be 
whether tbe Kodivaram interest has been ‘^so’ded. 

acquired by it within the meauiog of the eeoond contention is in effect that, 

exception to section 8, Betates Land Act. although the dccieions as to tbe extent of 
It is on objection to (be (scccd ground temple’s rights under Bxbibite A, A2| 

cf deoiiion (bat the lower Appellate grants, or independently of them and 

Court has not dealt with this question. subsequent acqoieition of the 

But the main oontentiois here are that Kudivaram must turn woolly or partly on 
(1) the burden of proof ae regards these oonolneion reached regarding its eutse* 

parte of the case should have been imposed 3°®®* relations with the onllivators and 
on defendants, and (2) that the greater Exhibits A, A 2 are ambiguona 

part of plaintiff’s evidence has not received on the manner in whioh tfcsy 

proper consideration. were understood and acted on later tbe 


XL oontentioDs rests 
the judgment of Wallis, 0. J.. in 

659; (1913) 

^ (5/8 It.d.CaB.366, (1910) M. W. N. 639; 8 M. 

(6r 26 Ind. Cas. 891; 27 M. I,. J. 283- 89 M 9 i 
(7) 26 Ind. Cae. 367; 16 M. L. T 696. 


evidence as to those relations and tbe later 
period hae been almost entirely negleoted. 

For this tbe lower Appellate Court baa 
given two reasons. Tbe ffrst, which it 
eupports by references to Kandada Narasimha' 

(8) 44 Tnd. Cas. 894; 34 M. L. J. 234; 23 M. L. T. 
16J; 7 L. W. 360. 

(9) 7 M. L. J. 1. 

(10) 41 Ind. Cae.788|i88 M. L.lJ.|94, 
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eharyulu v. JTat'iV-W^a Bamofera^mam (11) and 
Zemindar of Ohellapalli v. Raialapati Somayya 
(12), would appear to be that in view of the 
tendenoy of laud*holder8, espeoially since the 
deoision in Ohockalinga Pillai v. Vylhtalinga 
Pundara Snnnady (IS), to import new 
terms negativing oocnpanoy rights in the 
Pattas and Mnohilikaa no oontraot of any 
date oontaining sooh terms deserves eon* 
sideration. Bat the 6rst of these oases is 
not in point, smoe it merely decided that 
oertain newly introdnoed oUases in Muobilikas 
by persons, who did not olaim ooonpanoy 
right, did not rebot the presamption in 
its favour in the ease of others, who 
claimed it and the second expressed at most 
the attitude, whioh Goarts sbonld take 
towards admissions in Mnobilikas after the 
deoision of Ohockalinga PillaVe case (13) aboot 
1870, and ran have no appHoation todoon* 
ments snob as those before ns, of whioh 
the majority, inolndiog Exhibits B and K 
series, are earlier. If, moreover, there is 
reason for saspeoting the existenoe of snob 
a tendenoy in the partionlar case under 
consideration, it ean only ba taken into 
aoooont in estimating the valoe of the 
evidenop, which those who impogo the 
validity of their predeaessors’ oontraots have 
to addnoe in order to show that tbey 
are void for frand or ooeroion. It oannot 
in itself be a groond of deoision oxajnstify 
a refasal to consider eaoh oontraot on its 
merits and with reference to the harden of 
proof. 

The lower Appell ite Court’s other reason 
for negleoting plaintiff's dooumentary and 
other evidenoe was the loose manner, in 
whioh the word Purakudi, of frequent 
ooourrenoe in the former, is used in Tanjore 
distriot and, although it will be neoeseary 
to return to this partionlar instanoe, it 
may be oonoeded at onoe that there and 
elsewhere the use of vernaoular desoriptions 
of tenures is elastio. In tbe translation 
for example made in this Court for the 
present case the word ’Kadi* is reproclaoed 
tfaronghoot as ryot, notwithstanding tbe 
implioation of the latter term in tbe 

(11) 20 Ind. Oas. 769; 24 H. L. J. 65fl; (1913) M. 
W. N. 774 

(12) 27 Ind. Cas. 77i 27 U. h. J. 71f>i 16 H. L. T. 
6761 (lOlR) M. W. N. 1; 2 L. VT. 17; 89 Id. 841. 

.(U)aiC.H.0.B.164. 
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Estates Land Aot and in Naina Pillai v. 
Bamanathan Ghettiar (10), Sadasiva Aiyar, 
J., writing with knowledge of Tanjore, re* 
ferred to alternative meanings of 'Kudivaram* 
as importing indifferently a permanent 
tenanoy or one at will. The deGnitions of 
sooh terms, derived from Wilson’s Glossary 
or other works of referenoe, must be 
aooepted with oantion, as oorresponding at 
most to their normal meanings and snbjeot 
in eaoh partionlar case to revision in tbe 
light of its oiroumstanoes. It was for 
instance unsafe for the lower Appellate 
Court to adopt, as it did in oonstruing 
the terms of ExHibitn A, A 2, tbe definition of 
“Sbrotriem” from Wilson’s Glossary and the 
judgment in Fcpala Narayanasawmi Naidu v. 
Pensalani Kanniappa Naidu (14) ae * a gr<)nt, 
wbiob gives no right over the land.s,” without 
ooDsidering two of the doouments before it, 
Exhibits E and El, in whioh the Kadis 
of villages aotaally referred to therein as 
Sbrotriem aredeioribed as liable to be oasted 
by plaintiff’s predecessors and tbe temple’s 
right is deeoribed as Kadikaniaohi. It is 
exactly beoao^e terms of this sort are 
often used in different senses, that atten- 
tion to oolUteral indioations of sense, in 
whioh tbey are aotaally used, is most 
necessary and, whatever the oase as 
regards the term ‘Parakadi,’ tbe lower Appel- 
late C^^urt's refasal on thisaoooont to onsider 
tbe dooameole and other evidenoe in detail is 
uosastainable. 

In faot, however, its reference to tbe 
unsettled meaning of that term is parti* 
oulsrly nnfortanate. For iu Mayandi 
Ohetliyar v. Ohokkalingam Pillay (15), a 
Tanjore oase, the Privy Oonnoil held that 
it bad “a well- understood and definite 
meaning,” interpreting it as inapplioable 
to a permanent tenancy, and we have been 
shown no authority for its use in any 
other way. That, as the lower Appellate 
Court observes, it is sometimes used to 
denote *‘a resident cultivator, knownasUlkudi, 
who is sometimes called also UJpurakodi” aud 
ban nooupaDoy right, rests ou Mahomed Meera v. 
Bamalingam (16), but tbe faot mast be regard* 
ed as doubtful in view of tbe explanation in 

(14) 14 Ind Cas. 261} 24 M. L.J. 36; (1912) U. W. 
M.496. 

(16) 27 M. 291: 8 C. W. N. 545; 31 I. A. 83; 14 
M. L. J. 200: 8 Sar. P. C. J. 6s7 (P. 0.). 

(16) 8 lud. Cas. >68; (1911) 1 H. W. N. 84; 8 U. I^. 
T.480. 



•^12 INDIAN OASES. 

iJIBilAVANA PAKDAPA SANNADHI f. FlCBAKUTTl ODATAN. 


[md 


tbe fuller judgiueDt in a later cape, Naina 
Tillai V. liamanathan Cheiiiar OO), of the 
(frin Ulupurakodi as applicable to Porakudis 
with permanent residential righfs in the 
village, but not permanent rights in their 
holdings. It may, of coarse, be shown with 
reference to the evidence that the interpreta- 
tion adopted by the Privy Cooncil is 
ir applicable in the present case. But the 
lower Appellate Ccnrt erred in holding that 
authority was pnma facie against plaintiff. 
The lower Appellate Court’s failure to 
give full consideration to important evidence 
for plaintiff involves that there must be a 
re-bearing. It is, therefore, inadvisable to 
deal at this stage with that evidence in 
farther detail or with plaintiff’s case as to 
receipt of compensation and enjoyment of 
trees on the holdings. The remainder of 
the lower Appellate Coort’s jadgment 
relates Brst to the evidence that holdings 
or portions of them have been transferred 
freely, a aniform rent having been paid 
thronghont, altbongb. tbe tenure being 
taram, tbe signiScanoe of the last mentioned 
fact is not clear. There is then a reference 
to Exhibits E — 17 and B— 22, as showing 
that tbe permission of tbe previous holder 
was obtained for two snoh transfers. But 
these documents have been misoonstrned, 
since tbsy only show that, when in 1838 
and 1840 oeriain lessees could not comply 
with tbe -terms cf their leases, tbe land 
was let to otbers, in tbe latter case after 
an explicit resignation by tbe defaulter. 
Lastly, there is a reference to certain 
judgments, from which no inference is 
drawn. Nothing, therefore, in this part nf 
tbe judgment jaetides a decision for defend* 
ants. The whole being vitiated by failnre 
to come to close quarters with plaintiff’s 
evidence, there most'be a remand in order 
that it may be dealt with properly and 
6ndiDgB submitted on tbe various issues 
inolnding that relating to juriediotion, in 
the light of tbe foregoing. It will, as 
observed above, be necessary for tbe lower 
Appellate Court in dealing with the plea 
based on section 6, Estates Land Act, to 
decide not only whether the holdings are 
in an estate, but also whether tbe Excep- 
tion to section 8 is applicable to it. Findings 

will be retorned in six weeks. Seven days 
will be allowed for objeotiocs. 


In compliance with the order contained 
in tbe above judgment, the Subordinate 
Judge of Negapatam submitted the following 
FINDINGS. — I am directed by the High 
Court to submit findings on the varioue 
issues in the suits from which these appeals 
have arisen after dealing with the evidence 
properly. Tbe only issues in these oases 
were those framed by the District Munaif, 
tbe let Appellate Court (my predecessor) 
not having framed all the points for 
determination. In addition to those iasuei 
tbe following points are framed by me for 
determination for the sake of olearneaa in tbe 
light of remand order cf the High Court:— 

( 1 ) Whether tbe original grants, Exhibits 
A and A2, by which tbe plaintiff’s 
temple acquired title to the suit pro* 
perties comprised both Yarama 
iMelvaram and Kudivsram) in tbe 
lands from which tbe defendauts 
in the varioos suits are sought to 
be ejected ?. 

(2) If it acquired only the Melvaram 
right, whether the Kudivsram right 
was acquired by it subsequent to tbs 
grants ; and if so, bow was it 
acquired ? 

(3) Whether the tenants acquired oooo* 
panoy right under 6th section of 
the Estates Land Act P 

2. point : — Exhibit A evidenoea a 

grant of 26 villages and Exhibit A(2) a 
grant of 10 villages. Tbe villages in which 
the suit lands are sitnated are some of them 
included in Exhibit A, some in Exhibit 
A2, and tbe rest in a third grant not 
produced comprising 12 villages. All these 
48 villages are included in tbe loam 
Sanad, issued by the present Government 
at tbe Inam Settlement in 1865 (Exhibit 
C). Exhibits A and A2 did not evidence 
new grants, but were only confirmatory 
of grants which had been already made to 
Sri Atbmanathaswami, the presiding deity 
of tbe famous temple in the Tanjore 
district known as Ayadayar Kovil or, to 
proDouDoe it more correctly, Aludayarkoil. 
Exhibit A recites {.an almost similar recital 

being found in Exhibit A (2) also} “total 
villages 26 inolnding Nanja, Ponja, Samnda* 
yam, fruit bearing and wood-bearing trees 
and all, have been in enjoyment and in 
possession as Sarvamanyamdar Sanad from 
year to year, from gener^tioii to geoeration 
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Now the Karkoona are objeotio? on the 
groond ol Maharaja’s sigoatare (dooam9nt),” 
and oonolodea by oonBrcaiDg the grant 
direotiog the local officials to oontinae the 
Sarvamanyam without obstraotion and with* 
oat raising any objection on the score ol 
the absence of new Sanoad every year. 
Exhibit A (2) also contains similar terms. 
Two important points to be noted in these 
documents are (1) that the lands themselves, 
wet and dry, with trees thereon (as dis- 
tinguished from the land revenae alone) 
bad been in the actaal possession and 
enjoyment of the temple from the date of 
the original grants, (2) that they were in 
such enjoyment as Sarvamanyam. 

3. Exhibits A and A (2) did not in 
any manner derogate from the nature of 
the grants originally made in favour of 
the temple, and the British Government 
also when issuing the loam Sanad, Exhibit 
0, did not presumably intend to do so. 
On the other hand, Exhibit Cl, Inam 
Ticket dated 1863, describes the 48 villages 
as Poora Sbrotriem. Exhibit C, Inam title- 
deed dated 1865, desoribss 36 of those 
villages in which the suit villagss are 
included as whole villages : and, moreover, 
the lands wet, dry and garden " besides 
Poramboke” as distioguisbed from the land 
revenue due thereon to the Government 
are mentioned in it as the sabjeot of the 
grants. The particolars given in the various 
oolumns of the Inam Faisal register, Exhibit 
C3k also show that the actual lands were 
the sabjeot of grant at the Inam Settlement 
and not merely the land revenue due to 
the Government. 

4. Exhibits A and A (2) were addressed 
by the Maharaja Raja Sri Ekoji, Raja of 
Tanjore, to the local officials and inbabitaots 
of that portion of the kingdom in which 
the suit villages were situated and which 
was described as Kallapatbu and Yellahpa- 
thu country ; and the appellant's learned 
Yaki], Mr. T. R, Veckatarama Sastri, 
bassd an argument ou this ; for he suggested 
that the description of the country as 
Vellalapatbu and Kallapaihu shovj that 
the 48 villages granted to the temple by 
Ekoji Maharaja were bsfora the graoia in 
the oocapatioD aud enjoyment of ryots 
owning Kadivara-n rtghta tbiraio, the 
Maharaja being entitled only to oallect 
% ahare of the inoome derivable there- 


from as his royal share or revenue and 
that, therefore, it munt bs taken that be 
granted to the temple the mere right to 
oolleot that share from the said ryots. 
Bat the language of Exhibits A and A (2) 
does not countenance the view that any 
Eallars or Vellalars were in occupation of 
the villages granted to the temple. The 
address to the looal officials and the 
inhabitants of that part of the country, 
described as Kalla inhabited and Vellala 
inhabited, simply corresponds to the usual 
introductory words of a grant now in 
vogue “know all men by these presents, 
etc." It may also ba noted that the 
oultivatorj in the suit villages belong to 
Olayan casta (Natbaman caste) and are 
neither Kallars nor Vellalars, His refer- 
ence to the fact that an ucdivided ^rd of 
Avadayarkcil, one of the villages included 
in the grants, was Brst granted by Exhibit 
A and that the rest, jrds of it, was subse- 
qaently gifted by Exhibit A (2) as an 
indication that the Melvaram alone was 
the sabjeot of grants, can carry no weight 
when it is ssen that b'tb the grants were 
made in the same year and at about the 
same time. Under column 12 of Exhibit 
0 (3*, Inam Register, reference is made to 
Sikka Sionad Register of 1809 prepared 
under Regnlation XXXl of 1S02 and 
Pyraash Chitta of fasli 1238, Register of 
12)8.” The Pymash Chittas for the villages 
in question. Exhibit B series, are on record 
and they all describe Sri Athmanatbaswami 
as the Ekabogam Mirasdar, except with 
regard to Avadayarkovil in which there 
are other Mirasdars (Inamdara) ani (be 
oaltivating tecacts as Purakkudis. With 
regard to the lands in Avadayarkovil 
belonging to the temple also, Sri Athmana- 
thaswami is entered as the Mirasdars and 
the oaltivating teoaute as Porakkudia. (Vide 
Exhibits B and Bl.) The same remark 
i) entered against Punja lands; and the 
trees on the Pymash numbers are also 
referred to as belonging to the temple. 
Toe houiee in which the ouUivitors lived 
are refarrel to and their oocupauta are 
daserlbed as mere Purakkodia. In the 
light of tba above facts disclosed in the 
dooamsnts of an unquestionable nature, I 
tbiuk that ths only interpratatiou that can 
b) giviQ to Exhibits A and A (2) is 
that the Maharaja Ekoji Rvja purported 
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to grant the proprietary right in the soil 
of the several villages, and not merely the 
right to oolleot the royal revenne thereon, 
to the grantee, Sri Atbmanatbaswami. 

5. No doabt aooording to the striot 

Hinda jorispradence of old the King was 

not entitled to the eoil in the land if 

ooonpied by the onltivators and he was 

entitled only to oolleot a portion of their 

inoome ae revenne, whiob was }tb in the 

golden days, ae the following extract from 

Vyavahara M'iynkha sho'vs: — 

««*«*** 

"Bat the property in eiob village, bonse, 
or other portion of a whole oODotry or a 
distriot of it belongs solely to the ovrner 
of the soil (Bomika) or other proprietor. 
The revenne only may be taken by the 
Prinoe. Therefore, in gifts or other aliena* 
tions of sash lands as are here made mention 
of, a gift of the land is not Ironght aboat ; 
we must only suppose a mere livelihood 
given by the Prinoe ont of his revenue. 
Bat in porohases from the owner of the 
soil, even ownership aoornes in the property 
transferred, whether houses, lind or other. 
Then indeed the benedts of a gifc of land aLo 
may be obtained from it by baying land from 
the owners and then giving it away in oharity.*’ 

Bot this theory has not been aooept- 
ed by tbs present administrators of 
Hindu Law ; for in the latest Privy 
Connoil oaee, AdusunmUi Suriana^ayan'i 
V, AcchttUa Potanna (17) dated let 
Jnly 1918, their Lordships of the Privy 
Connoil have expressly disapproved of 
Ibis theory on whiob an argament was 
based in that ease and stated; "That is an 
assumption whiob no Courtis entitled to 
make and in support of whiob there is, so 
far as their Lordships are aware, no 
reliable evideuae. The faot that Rulers in 
India generally oolleoted their land revenues 
by taking a share of the prodnoe of the 
land is not by itself evidence that the 
soil of lands in India was not owned by 
them and ooald not be granted by them: 
indeed, that faot would support (be contrary 
assnmption, that the soil was vested in 
the Rulers who drew tbeir land revenue 
from the soil, generally in the shape of 
(17) 48 Ind. Cas. 68P; 41 M. 1012; 36 M. L. J. 686i 
25 M. L. T. 30; (1918) M. W. N. 859; 23 0. W. N. 273* 

9 L. W. 126; 29 C. L. .T. 158; 1 U. T. L. R. (P. 0.) ll- 
81 Bom. L. R. 547; (1919) fij. W. N. 463; 45 I. A. 209 


a share in the produce of the soil, which 
was not a fixed and invariable share, bot 
depended on the will of the Rulers. The 
assumption contended for on behalf of the 
respondents was not recognised in Regulation 
XXXI of 1802. The opening words of that 
Regulation are instruotive, it is there recited:— 
Whereas the ruling power of the pro* 
vinces now subjeot to the Government of 
Fort St. Gdorge has, in oi>nformiiy to the 
ancient usages of the country, reserved 
to itself and has exercised the actual pro* 
prietary right of lands of every description ; 
and whereas, consistently with that principle, 
all alienations of land, except by tbe...antfao< 
rity of the rnling power, are violations of 
that right ; but whereas oonsiderable portions 
of land have been alienated by the nn* 
antborised encroachments of the present 
possessors by the clandestine oollusion of 
local cffioers, or by other fraudulent means ; 
and whereas the permanent settlement of the 
land-tax baa been made exolusivs of alie* 
nated lands of every description ; it is ex* 
pedient that rules should be enacted for 
tbe better asoertainment of tbe titles of 
persons holding, or claiming to hold, 
lands exempted from tbe payment of 
revenne to Government under grants not 
being Badsbahie or royal, and for fixing an 
assessment on suoh lands of that desoription 
as may become liable to pay revenue" to 
Government ; wherefore the following roles 
are enacted for that purpose’.” As it must 
be taken from this ruling of tbe Privy 
Council that the Maharaja Bkoji Raja had 
full rights in the lands which he granted 
to Sri Athmanathaawaml through Exhibits 
A and A (2), there can be no presumption 
that tbe Metvaram right alone was granted, 
as my predecessor tboogbt while proflouno* 
ing his judgment in these appeals (vide para- 
graph 4 of his judgment). In faot, in the said 
Privy Council case it has been expressly 
laid down that there is no presumption 
in the case of an Inam grant, that tbe land 
revenue alone was the subject of the grant. 
Tbe decisions of tbe Madras and Bombay 
High Goarts, apparently to a contrary effect, 
were also notioed by the Privy Council when 
laying down tbe said proposition. In the 
absence of such presumption, therefore, the 
oiroumstanoea already pointed out, which 
clearly show that tbe lands themselves were 
granted as distinguished from tbe lend 
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reveone doe on them, mast be given their 
doe weight. In the ebove mentioned ease, 
the deeoription of the village granted (as 
Ekabhogam) as distingaisbed from the land 
revenue as the sabjeot of the grant in the 
register of 1809, prepared under Regulation 
XXXI of 1802, was taken by the Privy 
CouDoil to be oonolusive evidenoe of the 
faot that tbe soil in the lands and not Ihe 
land revenue alone was the sobjeot of tbe 
original grant. In tbe present ease, not 
only do the Pymasb Ghittas Exhibit B series 
make mention of lands (wet, dry and house 
sites) as being in tbe ownership of Sri 
Atbmanathaswami, but they also describe 
Sri Atbmanathaswami as tbe Ekabhogam 
Mirasdanof all tbe villages except Avad^yar* 
koil and tbe oultivating tenants in all tbe 
villagee as Porakkudis, which terms pre- 
sumably show that all the rights in all tbe 
48 villages belong to tbe plaintiff’s temple 
as tbe subject of the original grante 
^Exhibits A and A (2)3. The description 
of tbe villagee in the Sanad, Exhibit C, 
as whole villages as already noted also 
supports this view. 

6. Though there is no presumption with 
regard to a grant, that it included both 
Melvaram and Eudivaram rights, there is no 
presumption that it included Melvaram ri >bt 
sloue, nor is there any ureeamption that tbe 
Kudivaram right was not onued by tbe 
grantee at the tine of tbe grant. It has 
not been shown by tbe appellants that their 
ancestcrs or others were in poseeesion cf tbe 
suit land at the time of the original grants 
or tbe subsequent grants by Ekoji Maharaja: 
nor have they shown that tbe temple was not 
in actual possereion of these lends then. On 
the other band, tbe extracts from Exhibits A 
and A (2) already referred to, to the effect 
that the temple as in actual possession of 
those lande from the date of tbe original 
grant till tbe date of Exhibits A and A (2). 
show that the plaint temple must have been 
in possession of tbe soil itself of the suit 
yilligee on the date of Exhibits A and A (2), 
t. e., must have owned tbeXudivaram intereet 
in them. It might be that when tbe grants 
were originally made tbe villages were not 
in tbe aofoal possession of anybody, or it 
might be that the rights of those in oooupa- 
tion were purofaesed by the King at the 
grant. This view receives support from tbe 
oiMDiog of tbe word ''Sarvamanyam” as 


given in Ellis’s Mirasi Papers. It is stated 
there sometime, however, when the Sircar 
is desirous to give to any one in Sarva- 
manyam tenure either the whole of a Mirasu 
village or tbe waste lands or any extent of 
ground within limits of the village, the 
value of tbe proprietary right therein is paid 
to tbe Mirasdar and tbe land becomes 
Sarvamanyam; if tbe proprietary right be 
not so purchased then tbe holder of the 
Manyam is entitled only to Melvaram; if 
the Mirasdar should refnse tbe price offered 
hie consent must be obtained or an exchange 
made for other ground. This has been 
practised in the Obola country in the villages 
of Needamangalam and Kallanni and many 
others." The foot-note under tbe word 

Sarvamanyam" states Sarvamanyam sigoi* 
fies land entirely fiee, of which both the 
Melvaram. the Government share, and the 
Kudivaram, tbe inhabitants’ share, is enjoyed 
by the holder of the Manyam; his tenure can 
only be lawfully created by the joint act of 
the Prince and tbe people. Ardhamauyam 
is land half free, of which tbe holder enjoys 
only tbe Msivaram; it is created by the Prince 
only. The confounding of these tenures 
under tbe general foreign term ‘Inam’ has 
in latter times been the cause of great 
uncertainty and long oentinoed dispates." 
The extract from Vyavahara Maynka above 
given also shows that if a King wanted to 
make (bhu don) (gift of land), be might do 
so if be purchased the occupier’s right and 
gifted it and his right to collect revenue on it, 
which together would constitute land in the 
strict eeLse of the term. Tbe recital in 
Exhibits A and A (2) already noticed, to the 
effect that the suit villages were on their 
dates in the enjoyment of tbe plaint temple 
as Sarvamanyam, shows teyond doubt in the 
light of the above extracts that originally 
and on the dates of Exhibits A and A (2), 
tbe subject of tbe grants was tbe proprietary 
right iu tbe soil itself including both tbe 
Melvaram and Kudivaram rights. 

7. The learned Vakil for the appellants 
contended that tbe question whether both 
Yarams were the subject of grants or not is 
solely one of interpretation of the grants 
(Exhibits A and A 2). But the above result 
that the grants included both Varams has 
been almost entirely d duoed from tbe 
language adopted ia Exhibits A and A (2) 

Exhibit 0, tbe Inam Sanad Exhibit 0 (1)’ 
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the loam Ticket I'ssaed prior to the Inam 
^anad, and Exhibit C (3), tbe Inam Register, 
and Exhibits B eeries, the Pymaah Chittas 
referred to in Exhibit C (3), which can all be 
properly referred to for the right interpre* 
tation of Exhibits A and A (2). The above 
argoment of the appellant’s Vakil overlooks 
the fact that Exhibits A and A (2) were only 
confirmatory of still older grants which have 
not been produced but for the interpretation 
of wbiob Exhibits A and A (2) and the other 
documents above mentioned can properly be 
looked into. 1 have no hesitation to find the 
let point framed by me in plaintiff’s favour. 

8. Ist part of the issue and 2nd issue 
framed hy the Ltstrid Munsif : — Under tbe^e 
issues it would be appropriate to deal with 
the large mass of docamentary evidence 
which has been let in to show that subsequent 
to the grants, the relations between the 
temple and the defendants or their ancestors 
have been such as to clearly indicate that the 
latter were mere Porakkudis or cultivators 
having no permanent right in the lands 
which they onltivated. For the sake of con- 
venienoe the documents may be classified 
under 3 heads:(l) those relating to the period 
before the Collector assumed management 
of the temple properties under Regulation VII 
of 1817, i.e., from the date of the grants up 
to 1819, (2) those relating to the period 
when the temple properties were under the 
management of the Collector under the above 
Regulation (1819 to 1850), and (3) those 
relating to the period subsequent to the 
handing over of the management to the 
temple trustee (Tbambiran) in 1850. 

9. The moat notable document during the 
Ist period is Exhibit N, copy of judgment 
of the Zillah Court of Kumbaconam in Suit 
No. 4726 brought by Nagappa Udayam and 
another against Karutbar Udayan, Santhappa 
Udayan, Kntti Udayan and others, some 
of whom appear to be ancestors of the 
present defendants. It was a suit for the 
recovery of lands in the villages of Paran« 
tbini and Karungodu ttwo of the plaint 
villages). The plaintiffs, describing them* 
selves as Porakkudis and alleging that the 
Miras rights in them belonged to the Avayar> 
koil temple , sought to eject the defendants 
who contended that they were Porakkudis 
under the said temple and had entered into 
possession of those lands under the authority 
of the then Thambiran (tcuatee). The 


defence allegation being practically admitted 
by (he plaintiffs and also proved by evidenoe, 
the Court dismissed the suit. It would 
appear from the judgmeut that the plaint- 
iffs were in possession of the said lands for 
a longtime as Porakkudis under the Ava* 
dayar Kovil temple and that the defeodants 
had before that suit dispossessed them of 
those lands on the strength of the Tbam* 
biran’s authority to cultivate them. This 
judgment clearly shows that even at the 
earliest time, the people who cultivated the 
temple lands in the said villages were acting 
under the consciousness that the temple was 
the Miraedar of its lands and that the only 
right they possessed was to oultivafe them 
if authorised by the Thambiran to do bo, 
and that this position was recognised by the 
Civil Court. 

10. The 2Dd period may be divided to 
facilitate the appreciation of the evidence 
relating to it into two periods, (1) from 
1819 to 1828, (2) from 1828 to 1850. Dur. 
ing the first period the Collector, in whose 
Baperin(eDdeoce the temples of the District 
had been placed and who was consequently 
managing the temple lands and its other 
properties, was realising the income of the 
temple landa under what is known as tbs 
proposal Izara system. Under that system 
all the temple villages used to be leased by 
him to one person, called the proposal leasee, 
from whom what is known as propoaal 
Izara lease was taken. The facts in support 
of the plaintiff’s case which are proved by 
these Mujhilikas are: (1) leases were all 
for a fixed period. (2) Izaraders or the pro* 
posal lessees were placed in actual possession 
of the lands leased out to them by tb* 
Tabsildar. (3) A fixed amount of money w 
made payable under them to the temple « 
Swamibhogam, the lessee himself paying the 
Government revenue due on the villag®®* 
and also bearing all the village charges 
inoluding the payment of Porakkndivara® 
to oultivating tenants (4) The tempi® 
villages used to be oultivated nnd6r Amanii 
i.e., by the Collector through bis snbordinat^i 
whenever proposal lessees were not forlb* 
coming to accept leases and when subse* 
quently proposal leases happened to he 
granted, the lessees used to be put in 
sion of those lands by the Tabsildar. (^1 
The Varam paid to the Porakkudis or the 
oultivating tenants was treated ae an 
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of expenditare in the temple ftoooants, as it 
was paid by the temple as Mirasdar to the 
Potakkadis instead of the latter taking it 
themselves directly from the produce which 
they raised. Exhibit E (6), dated 9th Novem- 
ber 1821, a report by the ,Tah8ildar to the 
Collector, for instance shows that one Peria 
Tbambia Pillai, who bad taken a proposal 
lease of the temple villages for Paslis 1230 
to 1232, bad failed to pay arrears of rent and 
that, therefore, a fresh lease was granted 
to another for 3 years from Fasli 1231 to 
Pasli 1233, the rent payable being 7, <00 pons 
aoDDally as Swamibbogam. The farther 
Ar*.i from the Tahsildar in the matter 
(Exhibit E7, dated 8tb December 1821) shows 
that the possession of the temple lands which 
bad already been under Amani (i. e., temple’s 
own oaltivation) was actually handed over 
to the lessee by the Tahsildar. After the 
expiry of Fasli 1233, the Collector took 
steps to have the temple lands cultivated 
through his subordinates and the report by 
the Tahsildar to the Colleotor, Exhibit E (8), 
dated 4th August 1824, shows that a regular 
establishment was started for the purpose 
of carrying on the cultivation operations in 
the temple villages from Fasli 1234 onwards 
under the supervision of the Devastanam 
Amin until a proposal lessee was forthcom- 
ing. Exhibits D and D1 are the Izara 
Mnohilikas (t. e , proposal leases) executed 
to the East India Company by Avadai Pillay 
and Parimanatha Pillay respectively. They 
ehow that proposal lessees were as a matter 
of fact forthcoming for cultivating the temple 
lands from Fasli 1234 and that accordingly 
an Izara lease for the 58 villages of the 
temple (48 villages included in the Sanad 
Exhibit C and 10 villages, in Pudukottah 
State) iuolnding wet, dry and garden lands, 
etc., was taken from Avadai Pillay for 3 
years from Fasli 1234. Parimanatha Pillay, 
the executant of Exhibit D (l), took a lease 
of the topes and stray trees in the villages 
agreeing to pay an annual Swamibbogam of 
Rs. 5:<0 in addition to the tax payable to the 
Government. The executant of Exhibit D 
agreed to pay an annual Swamibbogam of 
Be. 12.591 7 2 to the temple in addition to 
the Government tax Rs. 4,418-13 1 and also 
agreed to bear the village charges, vit., Porak- 
kadivaram, Kalavadi, Swatantaram, etc. 
An additional fact is proved by these 
Mnohilikas, vir,, that the lessees undertook' 


in their leases to supply labour for the 
oonduot of the various festivals in the 
temple. Exhibit E (31), an Arzi by the 
Tahsildar to the Collector, dated 27tb August 
1827, shows that after the expiry of Fasli 
1236, no proposal lessee offered to take up 
the temple villages on lease, that the cul- 
tivating ryots expressed their inability to 
take them upon lease on the ground that 
(he Mirasu in them belonged to the temple 
and that they were mere Porakkudis, that 
consequently the cultivation bad to be carried 
on by the temple employees themselves in 
Amani (own cultivation) and that, therefore, 
an increase of establishment bad to be sanc- 
tioned for cultivation, estimating crops, 
harvesting, etc. It further appears from 
this document that the temple lands were 
■Shrotriem Sarvamanyam. Exhibit E (b2) 
dated let February l828, shows that Porakkudi 
Varam bad to be paid by the Devastbanam 
to the cultivators and that a portion of the 
payment was withheld in order to induce 
them to cultivate the lands left uncultivat- 
ed and to raise the 2od crops on soma 
lands and to guard paddy stored on the 
threshing floors. Exhibits E (ll) and E (33), 
dated 2Ctb July 1828 and 3rd September 1829 
respectively, show that during Fasli 12>7 the 
Collector himself cultivated the temple vil- 
lages through hired agencies but that the 

temple Stanik, Arunaohala Thambiran, offered 

himself as proposal lessee for 2 years from 
Fasli 1238 to Fasli 1240, agreeing to pay 
an annual rental of 7,000 pone; while the 
net income of the temple, which it was 
able to derive under Amani cultivation in 
the previous Fasli, was 5,899 pons after 
deducting Porakkudi Varam and other 
village charges. Thus much with regard 
to the proposal Izara lease. 

11. The Pymash Chittas ranging from 1823 

to 1829 are the earliest documents of public 

nature under the latter portion of the 
2Dd period. As already noted, they des- 
cribe all the temple villages as Tekabhogam 
except Avadayarkoil, which is admittedly 
a Palabhogam village as it is owned by 
the temple and other Inamdars. This 
word Tekabbogam presumably shows that 
the oultivatiog ryots could not then have ' 
bad any permanent rights in the soil of the 
temple lands, vida Nutm Pillai v. Rawaaa- 
than Ohettiar (10). Exhibit B further shows 
that the temple was) .directly oultivatiag a 
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portion of its lands as paunat, and the 
evidence of defendants’ let witness also 
shows that even now it is carrying on 
BDoh oaltivatinn in some of its villag s. 
In Exhibit B series the plaint temple is 
entered as Mirasdar and the onltivators 
of lands in it are desoribed as Parakkndis. 

12. The Privy Coaneil baa held in Ha- 
yanii Gh?tt{yar v. Ohokkalingam yiV.ay (lb) 
that the word “Parakkndi” has a well* 
nnderstood and dednite meaning and has 
interpreted it as inapplicable to persons 
olaiming a right ofoosnpanoy. No auibo* 
rity has been shown to the contrary; nor 
has it been shown that this interpretation 
is inapplicable to tbe present case owing to 
the existence of any pecoHar oiroametanoes 
in it, {vide tbe Bigb Coart’s remand 
order, page 8). 

13. In the period from 1823 to 1850 
daring tbe Collector's management of the 
temple lands leases of them began to be 
granted onder what is known as Tbaram 
Faisal system, which was introdaoed by the 
then Collector, Mr. Kindersley, and under 
which lands were leased out for onlti* 
vation for an indedoite term at an annaal 
paddy rent dxed on tbe then oaltivable 
area, with provisions for the com* 
matation of sach paddy rent into its 
money valne. It has been held by the 
Madras High Court and the Privy Coonoil 
in more than one case [vide Ohoekalinga 
Pillai V. Vythealingt Pundara Sunrtady (13), 
Thiagaraja v. Qnanasamhaniha (Id), 
Thiagaraja v. Giyana Sambandha Pan- 
dora Sannidhi (19) and Mayandi Ohettiyar 
V. Ohohkalingam f (15)] that tenants 
holding lands under such Mnobilikaa can 
have no permanent right of occupancy in 
their holdings. As regards the usual term 
in these Muobilikas that the Tbaram Faisal 
was to hold good permanently, the follow* 
ing extract from the judgment of Soot* 
land, 0. J., in Chockih'nga Pilloi v. Vythea- 
Unga Pundara Sunnady (13), quoted with 
approval by the Privy Council in 
OMtiyar v. Chokkalingam Pillay <I5), will 
show what valne that term pnasesses in 

. favour of tbe defendants’ contention as 
to their having permment rights of aeon 
panoy: The language of the agreement 

(18) 7 U. 874; 2 Ind. Deo. (n. s.) 844. 

(lO; n H. 77i 4 lad. Deo. (n. i.) 64. 


had, I think, no greater effect than the 
ordinary form of Moobilika given by a 
ryot in exchange for a Patta, except so 
far as it indicated the intention that its 
terms should apply to every successive 
Faeli for whio^ tbe holding might be 
oontinued by neither party exercising the 
right to terminate it at the end of a Fasli." 

In fact tbe term in Exhibit D (2), ‘As 
we have agreed thus, we shall, so long as 
the said villages remain in our poseession, 
pay according to tbe instalments of kist, 
etc.,’ contemplates that tbe lessee might 
not oontinoe necessarily in possession of 
tbe lands for ever. The principal features 
of these Muobilikas, so far as they can be 
gathered from Exhibit D are, fl): A 
fixed money rent calculated on tbe income 
derivable from Nanja, Pun ja and garden lands 
and fishery was made payable annually so 
long as the lands remained in tbe possession 
the lessees and tbe tenants agreed to this set* » 
tlement permanently. The permanency 
referred to here relates, I venture to tbiuk, 
to fixity of rent payable annually under 
tbe Muchilika and not to the right of 
cultivator accepting tbe Muchilika to bold 
the lands permanently. (2) If garden crops, 
such as betel leaves, plantaio, sugareaiie, 
tobacco, onion, garlic, etc., were raised on 
Nanja lands of the temple or if onitiva* 
tion was carried on waste or Poramboke 
lands special rents were payable. w) 
Tbe tenants should supply labour for con. 
ducting Kadi Maramatb and for the con* 
duct of the various festivals in the plaint 
temple, inoludiog tbe oarrying of parapher* 
nalia of tbe temple on those oooasions. 
(4) If tbe 2od orop was raised on 4*^ 
area in excess of that mentioned in the 
Muchilika, special 2nd crop assessment 
must be paid, Exhibits D (2) and D (^1 
are Tbaram Faisal Mnehilikas. Exhibit 0 
(2) refers to Avadayarkoil, one of 
suit vilUge^, and Exhibit D (7) relates 
to Kalagam, one of the 48 villages in* 
eluded in Exhibit G. These terms olsarly 
support the inferenoe that tbe executants 
of Tbaram Faisal Muohiiikas could not 
bad any oocupanoy rights in the lands 
which they agreed to cultivate on the basis 
of such Maohilikas. 

14. The rant payable is described es 
Swamibbogam and tbe Melvaram paid on 
the basis of whieh the rent is fixed 
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arrived at after dedaoting from the gross 
prodaQO) Pnrakkadivaram, S wathantram 
and other village ohargea. The word 

Parakkndi,” by wbioh the ooltivators are 
desoribed and which has bean oonstraed by 
the highest tribnoal to oonnote the abaenae 
of a permanent right of occupancy, and 
the word “Swamibhogam,” which has been 
anderstood to mean the share of the pro- 
duce or rent which is paid to the Miras- 
dar or hereditary proprietor by the tenant 
onltivator bolding the land in farm for a 
fixed period vids Natna Pillai v. Ramanathan 
Ohettiar (10) I are almost oonclosive as to 
the full proprietorship of both the Mel- 
varam and Kndivaram rights being with 
the temple. 

15. When occupancy right was claimed 
on basis cf similar Muobilikas, it was 
negatived by the Madras High Court 
in Naina f'illat v. Bamanathan Chetliar (10) 

. on a consideration of terms therein al- 
most similar to those above pointed out. 
Exhibit E (li), which is an Arzi by the 
Tahsildar to tbe Collector, shows clearly 
what rights were possessed by tbe lessees 
nnder Tharam Faisal system in the lands 
leased to them. It appears from it that 
tbe Tharam Faisal lessees of Punyavayal 
and other villages, who were called upon 
to pay the arrears of rent due by them, 
foond themselves onablfc to do so on ac- 
count of there being no yield owing to 
drooght and as tbe crops which were stand- 
ing on tbe lands bad been grazed by cattle 
owing to tbe ryots who raised them having 
quitted their homes for other plaoee. Tbe chief 
objection raised by the tenants for refasing 
to pay the rent was that they had no right 
in leased lands, which they cultivated merely 
M Pnrakkudia and that tbe temple itself was 
Jbeir Miraedar. Tbe Tahsildar concludes 
•he Arzi by stating that as tbe tenants in 
wreare owned no properties except thatched 
and ae tbe lands which they ouUivat. 

♦d belonged to tbe temple and they owned 
JO right in them, it *aa diflionlt to collect 
•he airears. The eontente of this Arxl, which 

that the tenants under Tharam Faieal Mnohi. 

Sin permanent 

Hffhta in the lands which they cultivated. 

16. During this period also leases for 
^ell periods aisd to be granted} for it is 


ODATAN. 

8960 from Exhibits D(3) and N(32)that 
Ramasami Ssrvai and others agreed to 
cultivate tbe lands in Pranthani including 
Nanja, Punjs, and garden lands and pay 
paddy rent for Nanja and cash rent for Punja 
and garden lands for Fasli 1249. As they 
fonnd it impossible to give immoveable pro. 
perty security as they evidently possessed no 
lands or houses, they agreed to stand surety 
for each other as • * ■ * 

(sangili punasal jumeen) i. e., (the joining to- 
gather of the tenants as sureties for each 
other as tbe links of a chain). It further 
appears from Exhibit N(32) that after the 
execution of tbe Muchilika Exhibit D(4) 
and security bond Exhibit D(4) they were 
placed by tbe Tahsildar in actual possession 
of the lands to be cultivated, 

17. Exhibit E(19), dated 9th December 1S39 

shows also that some of tbe lands belonging 
to the temple were directly cultivated by 
the temple servants .without being leased 
under tbe Inam Faisal system or any other 
system. 

18. Exhibit E .20), E(21), E(22), D(5) and 
D(6) show that whenever tbe lessees under the 
Tharam Faisal Muohilikas found themselves 
unable to continue tbe cultivation and wanted 
to abandon tbeir leases, tbe temple trustee 
inducted other villagers who were Purak- 
kadis as tenants in their place. Exhibit E(20l 
for instance, shows that one Sandappa 
Udayan, who had taken a lease for Manayal 
village (one of tbe plaint villages; but who 
after cultivating it during Fasli 1248 found 
himself unable to continue the cultivation in 
Fasli liJ4;, gave up the lease in that Fasli 
and that Uohani Rama Ddayan (the grand* 
father of Ist defendant in Original Suit No. 

21 of 1913) and 13 others who were already 
cultivating lands in tbat village as Purakkndis 
were granted a lease of those lands under the 
Faieal system in bis place aad were pot in 
possession of tbe lands. Exhibit E(2l) shows 
that Vaithiiingam Pillay and Ohookalingam 
Pillay, i«o of tbe peisous who had laXen 
a Faisal lease of Karagudi (one of tbe plaiat 
villages;, Uuding themselves unable to eonnuue 
oultivatiou 10 Fasli 1249, gavs up toeir lands 
in favour of Arumugacbudayan tanoestor 
of ist defendant in Original Suit No. 7 
of 19l3;, who agreed to take them on lease 
from toe temple. Exhibit B(22; retard to 
the said Ocuani Ramu Udayan (graodxataer 
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of let defendant in Original Suit No. 21 of 
1913) as Parakkudi. 

ly. In this period also there was a 
judicial prcncunoetcent with regard to some 
lauds in Karagudi (one of the plaint villages) 
to the effect that the Kudimiras, i. e , pro- 
prietary right in the soil, belonged to the 
plaint temple and not to anybody elee. This 
pronouncement wa? made in Suit No. 726 
of 1B41 on the 61e of the Pattukota 
Diatriot Munsif’s Court, which was brought 
by one Tbangathamraal who claimed 
Kudimiras right in the said lands as heiress 
of her husband; the let defendant in it was 
the paternal grand*anele of Ist defendant 
in Original SuU 9 of 19’3; the Obh defend- 
ant was the father of the let defendant 
in Original Suit No. 7 of 1913; and the 6th 
defendant was the grandfather of et 
defendant in Original Suit No. 2l of 
1913. The suit was dismissed, it being 
held that the Kudimiras right belonged to 
the temple (tide Exhibit N(ll)3. This, it 
may be noted, was the first time when a ryot 
set op Kndimiras right in himself but did 
not succeed in establiebing it Exhibit E(2o) 
shows that shop rent and ground rent on 
house sites were collected by the Collector 
on behalf of the temple in Avadajarkoil, and 
Exhibit E(‘*6) shows that Pranthani village, 
after being under Amani cultivation for a 
long time was let out to the ryots of 
that village for a rent exceeding the average 
collection of the previous ten years. This 
clearly shows that both the Melvaram and 
Kudivaram rights in it were at the entire 
disposal of the temple itself. Exhibit E^27), 
dated 1845, shows that Karangadu village 
(both Nania and Punja) was also under 
Amani onltivation. 

20. On 12th July 1650 the temple 

villages appear to have been handed over 
to the temple trustee (Tbambiran) by the 
Government, vide Exhibit G (20), and now 
commences the 3rd period of the temple 
management already referred to, during 
which the temple trustee (Tbambiran) and 
cot the Collector was in possession of the 
temple villages and properties. Exhibits 
G(20), G(21), G (22) and G (56) are all 
leases executed to the Tbambiran (trustee) 
in 1850 for the temple lands in which the 
father of the 1st defendant in Original Suit 
No. 7 of 1913 and an ancestor of the 1st 
defendant in Original Suits Nos. 9 and 22 of 


1913 have taken part as execatants. There 
is a tendency visible in these Maohillkas 
for the tenants to go back to the old Amani 
system under which the temple iteelf retain- 
ed the cultivation in its own hand^ and 
carried it on directly and by letting ont 
the lands to the tenauts for fixed periods ; 
for the executants of these Machilikas 
stated in them that they found themselves 
unable to continue as tenants under the 
terms of Tharam Faisal MacbilikiS and that, 
therefore, they preferred to go back to the 
Amani fiystem under which they stated that, 
they would pay Melvaram, etc., as of old 
and take Kudivaram from the temp'e. For 
dry crops raised on Nanja and Ponja lands 
they agree to pay the nastomary Vara-o. 
There is also a provision for rendering 
services to the temple in its festivals and 
to conduct Kadimaramith in the tempU 
villages. The terms iu these Moohilikas 
clearly show that thsir exsoatants were 
acting under the full oousoiousoess that they 
had no rights of permanent oocupanoy at 
any time and that they had not acquired 
any such rights under Tharam Faisal Macbi- 
hkas, which were in force when the temple 
lands were being managed by the Colleotor. 

21. Exhibit N12, dated 30sh June l»5i. 

is again another judicial pronouncemen m 
a claim order passed by the 
Munsif of Pattukotta, to the effeot that 
the tenants oaltivating lands in Semgavaya^ 
village owned by the plaint temple a 
no permanent right of oocupanoy in t 
Though it was merely an order j 

petition, the matter was fully 
into by the District Munsif who paMW 
an elaborate order giving foil 
raising the attachment which had 8 . 
made on the temple lands by a ore i 
in execution of a decree which he ha o 

tained against the tenants 

22. In 185J Exhibit G (57) was taken 

for two pieces of waste land in 
village (one of the 48 
executante agreed to improve and . 

on condition that if they did not do 
the lease might ba cancelled and 
lands assigned to others. There le a 
found in it the usual term for the 
formanoe of services. This clearly ® ® , 
that all the waste lands in the » 
villages belonged to the temple and . 
tbs temph trustee was exerting bim^sH 
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Meiog that they were gradoally improved 
and brought under the yoke. 

23. Exhibit E, an order, dated I6th Novem* 
ber 1852, of the Head Aesistant Colleotor to 
whom some ryots of Kalagam village had 
oomplaiued about the inorease of the tax 
payable for trees, etc., by the Thambiran 
after be assumed management of the 
temple properties, supplies a correct test 
as to what was the real position of the 
Tharam Faisal lessees and other tenants 
who were cultivating the temple lands, 
^hile they were under the management 
of the Collector. The following extract 
from his order describes the position of 
the tenants in a clear manner: “The 
said Kalagam village belongs to temple 
as its own and God own} it inoloding the 
Kodikaniaohi right. Even the ryots who 
oame to Court in person admitted that 
both the Melvaram and Kudikaoi rights 
belonged to temple and that they oame 
only as tenants under Sircar for Faisal 
rates. The lands in the village were given 
to the ryote for Faisal rates while under 
the management of GovernmeDt. Now 
the village was handed back to the 
Thambiran and is nnder his management. 
Therefore, these ryots must act according 
to the will of Thambiran. The Faisal 
rates will apply only so long as the village 
was under Sircar management and will 
not bind the temple after the village wae 
handed over to the Thambiran. Tbe 
Thambiran alone has tbe po«er and not 
the Government to accept any tenant that 
aots according to bis (Tbambiran’s) will 
and to eject those that do not. Inform 
the Thambiran that be may so act and 
the ryots that they should act according 
to tbe will of the Thambiran, and to 
default they are liable to be ejected and 
their lands assigued to others. Inform 
■imilarly that the Thambiran may so act 
with regard to other villages whose 
Kndikani right also belongs to tbe temple 
and tbe reepeotive Faisal ryots of these 
yillageB that they ahoold also act simi* 
Urly.” 

23. lo the next year 1853 — 54, there 
#BV atfain a judicial pronounoeraent in a 
guit brought by the temple itself to eject 
■bint tenatite of Sirugevayal village (one 
of the 43 villages) from their holdings on 
the oMrf grottiAl that they ware not 

21 


entitled to Kudimirae right and that they 
were liable to be ejected. Those tenants 
set up permanent right of oounpanoy 
chiefly on the basis of tbe Tharam Faisal 
Muobilika under which tbe lands had 
been held, and tbe District Mnnsif also 
found in their favour and dismissed tbe 
suit [vide Exhibit N (13)J. But .in appeal 
(he District Judge of Tanjore refused 
to oonhrm the lower Court’s decision 
on tbe strength of tbe Pymasb accounts, 
which clearly showed that tbe temple had 
the Miras righ^ in its lands, and on tbe 
strength of the description of tbe defendants 
as Porakkcdis in the documents died by 
themselves. The District Judge Mr. Bird 
reversed tbe District Munsif’s decree and 
granted a decree in favour of tbe temple 
tCvidr, Exhibit N (14)]. 

24. Exhibit G (33), a Muobilika, dated 
10th April 1885, executed by Mukkanda Vee* 
rappa Pillai and 2> others of Avadayar- 
kovil, describes its execotants as Porekkudis 
and further shows that they were cultivating 
the temple lands but were sought to ha 
ejected through Court, that as soon as 
proceeding} were iosiiroted against them 
they surrendered pos.session of tbe lands, 
that a portion of them was kept thereafter 
under the Pannai cultivation by the temple 
and that the reit was leased oct t) them 
on Varam tenure and on condition that 
they should perform the customary services. 
There is an important term in tbe Mucbi* 
lika to tbe effect 'if we default in 
cultivating the lauds duly or if we delay 
or default in performing eervioee, you are 
at liberty to evict sus**. tenaote and keep 
in Pannai. or allot it to suitable PorakkudU 
and we will perform ibe customary services." 
This term renders it impossible to hold 
(hat tbe temple does not own all rights 
in the Avadayar Knvil and other villages. 
Exhibit S, dated 1862 (Puli aoaounts), shows 
(bat even for Ponja lands Varam was 
collected. 

25. Exhibit Q (23), dated 17tb July 1866, 
is a very important document. It is 
atteited by tbe defendants’ aooestors, and 
it shows that the lands in the cultivation 
of some Parakkudie were taken from them 
and handed over to others for cultivation as 
tenants under tbe temple. It shows that 
there was a change of tenants in this 
manner in 3 Tillages, vU,, Karnngada, 
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^liiiajal a:;(i PraiiHai.i all suit villages). 
The executants of Exhibit G ^23; farther 
undertook that they would not sell or 
mortgage their rights under it on pain 
of losing their leasehol 1 right if they did 
80 . The terms are surely iiiooneistent with 
the existence of any permanent right of 
oooupancy in the teDaDt.<3. 

26. As in the previous period when the 
temple lands were an'Ie;- the Collector’s 
management (Exhibits E', E9, Ell, E12, 
Sid), D. D], D.3, E31 and E^6) leases were 
taken by the Tbatubiran (trustee) after 
the management fl^as handed over to him 
for 6xed periods (vile Exnibita G57, G58, 
G59, J8 and J6>. Exnroits U3. E26, 
G68, G .)9, J8 and J6 relate to some of the 
suit villages. 

27. Exhibit GIG belongs to the class of 
leases called Arrakkat cash leases, under 
which the executant agreed to pay cash 
rent for the lands taken by him for 
oultivation for 15 Faslis from 1805 to 1319 
and also undertook to render temple services, 
tank services, etc., as per mamocl. After the 
expiry of the term possession of the leaeed 
lands was to be delivered by him to the 
temple. In this document there is further 
an admission by the executant that the 
temple possessed both Melvaram and 
Kudivaram rights. They relate to villages 
included in the 4S villages covered by 
Exhibit C. 

28. Exhibits G to G15, G24, Gi6, G29 to 

G32, G84, G39 to G43, G46, G49 to G53 
are also similar leases. They ranire from 
16S6 (Exhibit G) to 1905 (Gl4). The 

oommon features of these lease are (l) 
provisions for handling of crops after 
paying rent, (2) service to tank and temple, 

(3) surrender after the expiry of the lease, 

(4) interest payable on arrears in addition 
to the recital that both Varams br-longed 
to the temple and the executants were 
mere Pnrakkodis. G 65, dated 19th December 
1881, is a Muchilika ex ooted by one Karup- 
pndayan for the honi-e, and Punja lands 
previously in the occupation of Porakkudi 
Samiaatha Odayar but subsequently let out 
to him by the temple. He undertook to 
live . in that house and cultivate the said 
land and pay the rent reserved in addition 
to performing the usual services and on 
default he was liable tj be ejected from 
both the house and the land. This lease 


shows that the sites and lands tn the posses* 
sioD of one tenant were taken from him 
and let out to another. 

29. In execution of a Civil Court decree 
passed against one of the cultivating tenants 
of the temple 146 palmyra trees were sold 
in Courr auction ; but in a soit brought 
by the Thambiran trostee to set aside' the 
sale on the ground that the said trees 
belonged to the temple and that the tenants 
were merely Porakkudis, a decree was 
passed in favour of the temple (vide Ex* 
bibits N 16 and N 17). This adjodication 
is iraportanr, as showing that the trees 
etandirg on the temple lands belong to the 
temple, wbioh faot goes eome way towards 
establishing the plaintiff’s case that the 
temple is entitled to the proprietary right 
in the' soil of its lands. 

30. Exhibit G]5, dated I4th June 1874, is 
a lease for a bouse site executed by the 
father of 1st defendant in Original Suits Nos. 
9 and 22 of 1913 and his brother for the 
porpose of building a bonse thereon, for 
which be agreed to pay a 6xed ground 
rent. On default to pay the rent in any 
Fasli he undertook to remove the materials 
of the house built by him and leave the 
site. The site in qnestion is situated in 
Pandipathoram (one of the suit villages)* 

This lease shows clearly that the Punja sites 
in the temple villages belong exclusively 
to the temple. 

31. J (8) series is a Muchilika book, and 
page 23 of it contains a Mnohilika executed 
by the father of 1st defendant in Original 
Saits Nos. 9 and 22 of 1 913, in which he agreed 
to carry on wet onltivation on dry lands 
already in bis ooonpation and to pay cash 
rent anonally ; and on default he agreed 
that the lease might be cancelled and that 
the land might be taken under Amaui 
onltivation. He farther nodertook to 
the arrears of rent with interest from 
bis own properties and to perform the 
osnal tank and temple services. Exhibit 
J8, page 1 11, contains a Muofailikaexeoated 
by the father of the let defendant m 
Original Suit No. 7 of 1913, father of Ist 
defendant in Original Snits Nos. 9 and 22 of 
1913, father of Ist defendant in Original 
Suit 21 of 1913 and the father of W 
defendant in Original Suit No. 28of i9l3, 
all describing themselves as Porakkudis of 
Karakndi village (one of the suit villages)* 
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by which <bey agreed to deliver to the 
temple a fixed qnentity of straw for 
the ooDenmption of the temple oowa each 
year. J8, page 219, shows that a ryot who 
was onltivatiog the lands in Karagndi and 
Manayal villages gave ap his right, as a 
penalty for his disobedienoe of the orders 
of the temple trustee that none shonld 
enltivate those lands without the special 
orders as there was a dispute with regard 
to their possession. Thie Moohilika is 
attested by the father of the let defendant 
inOriginal Sait No. 21 of 1918. Exhibits 
N', N2 and N3 are petitions presented to 
the Criminal Conrt by both parties to some 
. oriminal dispate about the posesssion of 
some lands, to the effeot that as both the 
Melvaram aud Kudivaram in them belonged 
to the temple, they agreed that those of 
Niem only who were permitted by the 
temple trustee to cultivate those lands ahoald 
cultivate ihem and that they would abide 
by the decision of the temple trustee in 
this, matter. The lands referred to are 
those of Prandani (one of the suit 
villages). 

32. Exhibits H series are debt bonds 
executed by the temple tenants mainly 
for arrears of rent in which they invariably 
described themselves as Porakkudis and 
agreed to pay the amount due from their 
own properties. Exhibit H44 was executed 
by the father of let defendant in Original 
Suit No. 7 of 1913 and referred to the 
arreare due in Prandani, Karungadu, 
Fandipathram and Karagudi, which are all 
6nit villages. It was attested by Rangap> 
pndayan, son of Earuppadayan, the senior 
paternal uncle of the let defendant in Original 
Suit No. 21 of 1913; Exhibit H45. dated 
3rd October 1881, executed by a Porakkudi 
of Fandipathram village (one of the coit 
villages) was attested by Earnppannan, 
paternal uncle of the let defendant in 
Original Suits Nos. 9 and 22 of 1913. Exhibit 
H40 related to arrears in Fandipathram, 
Manayal and Pirantbani villages and Ex« 
hibit H41 to Pandipatbran and Avadayarkoil 
villages. Exhibit H43, dated 1st May 1883, 
Waa attested by the father of the 1st 
defendant in Original Suit No. 7 of 1913. 
BsbibitH5,dat6d 2nd July 1885, was executed 
by the let defendant in Original Suit No. 23 
of 1918, Exhibit H60, dated 9th November 
I865| VTM exeeated by tbe father of the let 


defeodant in Original Suit No. 21 of 1913, 
who described himself therein as Porakkudi. 
Exhibit E61 was executed by the son of 
tbe senior paternal unde of the Ist defend- 
ant in Original Suit No. 21 of 1913 describing 
himself as Porakuddi. In Exhibits H7 
to HIO and H23 the executants described 
themselves as Porakkndis and admitted tbe 
Kudivaram (both Varams) rights of the 


temple. 

33. Exhibits F9 to Fi3 show that com- 
pensation for tbe lands in the temple 
villages acquired by tbe Government under 
tbe Laud Acquisitiou Act was invariably 
paid to tbe plaint temple ; and Exhibits 
F2, F, F5, Fll and Flt> show that tbe 
trees on roads running through tbe temple 
villages were recognised to be tbe temple’s, 
and Exhibits FI, F2, F6, show that the 
sites in the temple villages were in ite 
exclusive enjoyment. Exhibits K series are 
petitions by tbe cultivators of the temple 
lands made from time to time pray- 
ing that fuel for occasional domestic pur- 
poses and trees lor building and repairing 
faonses might be sanctioned to be given to 
them by tbe temple trustee from out of the 
trees standing in the temple villages. In 
these dcouments tbe petitioners have describ- 
ed themselves invariably as Porakkndis. 
Their dates range from 1893 to 1910. Tbe 
petitioner in Exhibit K51, dated 4th June 1893, 
wae the father of let defendant in Original 
Suit No. 21 of 1913. Tbe petitioner in Exhibit 
K55, dated 8th July 1893, was the 1st defend- 
ant in Original .Suit No. 28 of 1913. Exhibit 
E60, dated 2od May 1902, was by lat defendant 
in Original Suit No. 7 of 1913, Istdefeodant in 
Original Suit No. 28 of 1913 and let defend* 
ant in Original Suit 21 of 1913, etc. 

34. Exhibits M series and K series rang- 
ing from 1896 to 1910 are receipts granted 
to tbe cultivators who have described them- 
selves therein as Porakkudis, 

35. The data supplied by the documenta 
considered above under 3 periods are far 
more numeroue and definite than those on 
tbe basis of which tbe oocupancy right 
claimed by tbe tenants was negatived by tbe 
Madras High Court in the oases reported as 
Naina Pillai v. Bamanathan Ohattiar (10) and 
hfuna Uuhammad Botather v. Muthu Alagappa 
Ohettiar (8). Tbe facte proved and the data may 
be eammarieed under tbe following heads with 
reference to the doonments which prov^ 
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them. (1) Sri AtbmaDathaswami is the 
I^Iiraedar of the lauds iooladed in the loam 
Sanad, Exhibit C, and the tenants oaltivat* 
ing them are mere Porakkcdis having no 
permanent oooopanay right therein {vide 
Exhibits Nil, E. El, Nl5, Nl toN3,N24, J6, 
pages 156, 24!>, 250, 374 and 386 and 47C, 
G. GI, G2,G46. G24, H6. HU. R7, H8 and 
H23, all relating to the soib villages, in 
addition to doonments of similar oatnre 
relating to the other villages). (2) The 
temple lands are o^ned by Sr! Atbmana 
tbaswami and are in bis possession, the ryots 
having nn permanent rights wbateoeyer in 
them(mde Exhibits E24 and E). (3j Hoase 

sites and trees also in the temple villages 
belong to the god {vide Exhibits N16, N17, 
G45, Jo, page 47 G'*7, G25, E6, J4, page 

427, J3 page 343, N26 and N27). (4) The 
temple has been oaltivating some lands (both 
dry and wet) in its villages direotly nnder the 
Amani system {vide Exhibits E7 to Ell, 
E31, E33, E21. E27, G20 to G22 aDdG5 ', 
G33. all relating to the salt villages besides 
others of similar natare relating to other 
villages). (5) The temple has been exereia- 
rag the power to oanoel the leases entered 
into by its tenants and let ont the lands 
inolnded in them to otbeis {vide Exhibits 

Q57, B, El, G33. G23, G59 to Q61, J8. J6, 
J4 and G25, J59, J60, J5, page 406, G4, 
Gi4, Gl* and G19, all relating to villages 
other than the enit ones). (6) The temple 
has been exolasivsly paid oompensation for 
aoqaisitioD of lands in the temple villages by 
the Government nnder the Land Aoqoi^i* 
tion Act {vide Exhibits F5, P9, FIO, F12, 
FIS, P13, Pi4 and P17). {7) Agreements 

by tenants not to sell or mortgage their 
holdings (vide Exhibits G23, J3, page 321, 
and G4). (8) Undertaking by the tenants not 

to remove crops before paying the rent dne to 
tfae temple {vide Exhibits G, G2, G46, 

G24, J4 pages 164 and 186, G40, G41, G3, 
G5, Gi2 G13, G26, G29, G42 and 

G50). (9) Agreement to give straw to the 
temple {vide Exhibits 36 page 111), (10) 

Undertaking by the tenants to sarrender their 
holdings after the expiry of the periods 6xed 
in their leases (otde Exhibits G33, 3'6, pages 
374 and 386, Gto G2, G46, G24 and G series 
from'18o9to 1912, J, page 457 and J5, J3, 
pages 143, 350 and 311). (11) Special taxes 
payable for cnltivation of Poramboke, Panja, 
^rdsn crops, 2od cnltivation, etc. (vide 


Exhibits D2. D7, G20 to G22.^ G56, Q57, 
G58. iV. IVff. G3, G30, G31, G43. G15, 
Gi4, G32, G42, G43, G53 and G6). (12) 
Underseking to snpply labonr for the condaot 
of the temple festivals and for Kadimaramath 
etc. {vide Exhibits B30, D. G2D to Gi2. G56. 
G57, G59 to G61, J8, page 23, G65, JG, pages 
156 and 1V2, 334 and 386, rest of G series 
from leSS to 1912 and J5, pages 112 sod 
117 (»3) Change of holdings (ttde Ex'iibits 
N, E6, Ei4, El3to E18, E.20 to E22, D5, 
D6, G33, G23, XXIIa, G30. G31, G65, J4 
series, J6, page 38S, H20 and Jl, page 279. 
(J4) Rsnts varying from time to time {•iide 

Exhibits Ell, E12.E18, B26, G20, G21, G22, 
G56 and E). (la) Tenants’ own property 
liable for rent, which shows that they had 
DO pr.Tperty in their holdings nnder the 
temple {vide Exhibits N-J3, D3, Dii, G65, 
H15, H44, H33, H39, J6, pages 149, 152, 
243 and 250, G to G2, G46, G24, J4, pages 
164 and 186, H23 and J5, page? (16) Leases 
for Gxed periods showing that the tenores 
were only temporary (tiWe Exhibits D| Bo i 
D3.E26, G68. G59, J8, pages 23 and 111, 
J6. page 149, G2. G4S. G24,G39, Gl2, G49, 
G41, G26. G5, G3, G29. G31. G43. G16. 
G34. G32, Q42, G49, G50 to G53, J pages 301 
and 414, G55, G54, J5 pages 7, 112, UJ, 
403 and 406 and G18, all relating to the 
suit villages, in-addition to others of a similar 
natore relating to other villages). 

36, In addition to these data there i« 
the fact that the suit and other 
villages of the plaint temple were onliivat* 
ed for sometime under the proposal 
leases and for sometime snbseqnently nnder 
Tharam Faisal Mnchilikas and that’ths rent 
payable nnder both these systems by th« 
cnltivators was described as Swamibogam,a 
oiroamstanoe the existence of which alone m 
the oases dealt with in Na»rja Filhi Bama^ 
naihan Ohettiar {\0) and Muna iduharnmd 
Botother v. Muthu Alagappa Ohettiar (8) **■ 
considered by the Madras High Oonrt M 
almost ooDolnsively showing that the landloro 
had complete rights in the lands in dispnl^ 
them. The other oironmstances in favour 
of the theory of the tenants having no o®* 
cnpanoy right in the suit lands whioh 
in those leases have been already detailed 
{vide paragraphs 10 and 13). Furthermo^ 
the judgments of Courts ranging from so euvly 
date as 1810 have been pointed out 
as showing beyond doubt that wheneyeu W 
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noBtion of ooonpaooy right was raised by 
the tenacts lo CoortSi that qoeetton was 
invariably decided agaioet them. This is a 
very strong additional oiroamstacoe which 
did not exist in the oases dealt with in the 
above two Madras decisions. 

37. The appellant's Pleader suggested in 
his argament that the Amani system referred 
to in the plainiiS's doonment simply meant 
that the temple manager was looking after 
the onltivation operations carried on by the 
tenants on their own right as. snob, for 
the purpose of facilitating the prompt ooL 
lection of rentSj and that the reference 
to handing over pofsession of the temple 
lands to the persons who exeoated Mu* 
ohilikas to the temple, shows that right of 
collecting the Melvaram from the tenants 
was transferred to the lessees both under 
tbe proposal Tzara system and Tharam Faisal 
system. Bat, in my opinion, these sag* 
geelions are not in the least convincing. 
The reference to the Amani onUiratiun as 
well as the banding over of the possession 
of the temple lands to the lessees oocnrs 
in plaintiff’s doonments in snoh definite 
langoage that no doabt can reasonably be 
entertained as to their meaning. He also 
suggested that the lands for which com- 
pensation was granted to the temple 
might not have been in the onltivatioo of 
the tenants. Bat the evidence of plaintiff’s 
witness No. 21, who speaks to the oompensa 
tion being given to the temple on two 
occasions [as shown by Exhibits F (9) and F 
(10)], is that compensation was granted to 
the temple and that no part of it was 
paid to the tenants. This impliedly shows 
that the lands acqoired mast have been 
in the onltivation of some tenants. Neither 
in the cross-examination of this witness 
nor in the evidence let in by the defendants 
was it Boagbt to be established that those 
lands were waste lands not in the oaltiva- 
tion of any tenant. By hie explanation as 
regards Arakkat leases that they relate to 
the lands silted np or washed away by 
floods, it is not clear what exactly the 
learned Vakil for the appellants wanted to 
suggest in favour of tbs theory of perma- 
nent occupancy. If be meant to state that 
snoh leasee were granted only in respect of 
lands in the absolote disposal of tbs 
temple, this itself is an admission that the 
tgmple. bad at beat seise lands in ita 


absolote control, a oircamstaDOe clearly 
against the claim of a permanent right of 
oconpacoy in the tenants and in snpport 
of the theory that the temple was from 
the beginning owner of both Varams in 
the snit and its other villages. Bat the 
evidence of defendants’ witness No. 1, 
who has deposed that be eseonted 
an Arrakkat lease for .31 Mahs of land 
which had become silted np 4 years before 
and was lying waste bat which was in bis 
onltivation before that period, shows that 
each leases were granted in regard to 
lands in the oocapanoy of tenants also. 
Almost to the same effect is the evidence of 
defendants’ witness No 3. The evidence of 
defendants’ witness No. 14 definitely shows 
that Arrakkat leases nsed to be executed even 
as regards lands already in the enjoyment 
of tenants. It appears from the contents of 
each leases that they were generally 
granted with regard tn lands which 
required to be improved for Nanja oaltivar 
tion owing to being damaged by floods. 
What ie really important and relevant 
in these dooumeots is that the lands 
included in them and which were already 
in the oaltivation of tenants, though 
requiring to be improved owing to ravages 
due to floods, were leased out under conditions 
perfectly inooosistent with the existence cf 
any permanent right therein iu favour of the 
tenants at any time. 

38. The appellants’ Vakil drew a dis- 
tinotinn between the recitals in doonments 
of 1875 aod those after that year. But 
it is not clear on what essential differences 
between these two sets of documents be 
wanted to rely and what point be 
wanted to make out from those differences. 
No doabt in Exhibits H and J series the 
recital that both Varams belonged to temple 
ooonrred only in the later doonments and 
not in the earlier o^es; but the latter 
distinctly contained a recital that their 
exeontaots were Porakkndis, which meant 
virtually that both Varams belonged to 
the temple. It might be that the temple 
manager wanted to make bis position clear 
and definite by insisting on the inolnsion 
in dooomente taken by him from tenants 
of words showing that the temple owned 
both Melvaram and Kndivaram in ■ its 
villages. It sbonld also be pointed oat 
tbftk doenmenta prior to 1^75 of an po.* 
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questionable nature contain olear indioation 
to show that the temple is entitled to both 
Varams in its villages, as already poiiited 
out. For iDstauoe, Exhibits B series (Pymash 
Chittas). Exhibits N, N(l). N(2). and 
NCi), Ndl), N(12>. N(13), N(U) and 
N(I5) (all judgments) and Exhibits E and 
El show clearly that the temple villages 
owned both Varams and they are all of 
ancient dates, though they are not Mucbilikss 
executed by tenants. 

39. Mucbilikas Exhibits G (20) to G (22) 
and G (56), which were executed to the Tham* 
biran trustee after the management was 
handed over to him in ISjO and which have 
been already dealt with in detail, make it 
quite olear that the temple owned both Varam 
rights in its lands, though neither the word 
‘Kudivaram" nor the olanse 'both Varams 
belonged to the temple'’ were used in 
them. 

40. The appellants’ Vakil also relied on 
the following facts to show that the defend- 
ants were treated by the temple authori- 
ties as tenants possessing permanent rights: 

(1) In the absence of any grounds to 
ejeot the tenants they were not ejected. 

(2) If a tenant died his heirs were re- 
gistered in the temple accounts in his place 
(rtde the evidence of plaintiff’s witness No. 
23 on this point). (3) Alienations by way 
of mortgage, sale, etc., were made by the 
tenants and acquiesced in by the temple 
authorities. 

41. The 6rst two points deserve, in my 
opinion, no serious oonsideratior; for the 
numbering of tenants and the registering 
of their heirs in their place after their 
deaths might be due to a desire to create 
facilities for proper collection of rent. As 
regards the 3rd point, viz , alienations of hold- 
ings, it no doubt appears from the oral evidence 
let in and some of the documents exhibited in 
the case (ride Exhibits n(6),lX, 2C, iilV, 
XX and XXI specially referred to at the 
argument) that alienatione of their holdings 
were oocasionally made by the tenants; but 
it does not appear that they were made 
with the knowledge of tbs temple manager 
or that he recognised them. The earliest of 
these documents, Exhibits XIX and XX, 
appear to have been marked on aojount 
of their age, though they are oadjan 
documents and Mr. T. Rangaohariar pointed 
ovt gt tho argument that they bad not 


bean regularly prdved to be genuine. With 
regard to the argument based on the 
alienations, the answer is supplied by the 
following observations of the Madras High 
Court in Naina Pillat v. RamancUkan Ohettiar 
(10): *'No doubt, where a landlord is 

legally entitled to grant rights as against him 
to a tenant he can, by acqnleBoenoe or by 
conduct amounting to estoppel, be treated as 
having made snob grant. But the trustees 
of a temple have no legal right or 
power to confer higher rights on a 
temple tenant in the temola lauds in 
his holding than he originally possessed, 
except for the necessities or the clear 
beneSt of the temple. The acquiesoenoe 
and conduct of the trustees cannot, therefore, 
affect detrimentally the rights of the temple. 
The following observation of the Chief 
Justiosin Muna Huhammad Rotcther v.Muthu 
Alogappa Ohettiar (8) is in p)int; If the 
defendants’ predecessors have not oooupauoy 
rights in 1831, I do not thmk they 
can have acquired them since by reason 
of the fact that the trustees have raised 
no objection of late years to the transfer 
of the holdings by sale and mortgage. In 
Mayandi Chetliyar v. Ohokkaling^'fti PiUov 05) 
the Judicial Committee question the right 
of temple trustees to' confer permanent 
rights of ooaapaney by express grant, end 
I think they can still less be held to 
have done so by implioaiion.’ 

4i. With regard to the Tharam Faisal 
Mucbilikas, the appellants’ Pleader argued 
that though no occupancy right can be 
claimed on their basis, they cannot be 
treated as having put an end to such 
rights in the tenants if they already existed. 
But this argument can bs effectively 
answered by the reply that the terms and 
conditions in the Tharam Faisal Mucbilikas 
in question make it impossible to 
the position that their executants could 
have ever had oooapanoy rights in the 
lands included in them. If they had suoh 
rights, they would not have in all probability 
executed snob Muchilikas. Such an argument 
has been completely refuted by Sadasiva 
Aiyar, J,, in his judgmeotio Afuna AfubomirtflU 
Bowther v. Vuthu Alagappa Ohettiar (8). 

45. A.8 regards house eites the learned 

Vakil for the appellants epestally 1^^^ 
stress on two docameuts (Exhibits V eud 

VX)i datgd 1875 and 1905 reapac^iysl^ Xq 
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Bbow that the temple ' did not ov7d any 
hoQfle site in its villages. Exhibit Y 
evidenoes a sale of a boase with its site 
in Avadayarkoil, whioh is more or less a 
town and in which the temple of Sri 
Athmanatbaswami is situated. It does not 
appear that the temple manager olaims 
title to all the house and house sites in 
that village, whioh is not ao Yekabhogam 
village (like the rest of the villages 
inoluded in the Sanad, Exhibit C) but 
whioh is only a Palabhogam village, owned 
in shares by the temple and other Miras* 
dars. As there is no evidenoe that the 
temple olaimed any ownernbip in the 
house site inoluded in Exhibit V, the 
argument based on it loses ail foroe. In 
faot the sate was in favour of the temple 
itself and it is improbable that the 
manager would have parohaaed it reoog- 
nising a title in the seller, if the temple 
bad any title to it, oonsideriog the olaims 
of oomplete ownership in the Devastbanam 
villages inolnding bouse sites whioh were 
being put forward until then from the 
earliest times. 

4i. As for Exhibit Vf, a dooument dated 
1905 and evidenoing a sale of a hooao site in 
Kuriohikolam by one Velandam Pillai to 
one Muthusami Chettiar of Stddakoor. it 
doss appear that the vendor was Porakkudi 
uuder the temple. It might be that be bad 
anoestral title to the site sold as reoited 
in the document and that that title was in no 
way derogatory of the claim of both Varams 
made hy the temple. On the other band, 
0 45, 0 2t, 0 47 and J6, page 470, place 
the matter beyond doubt, making out 
clearly as they do that the temole has the 
oomplete control over tlie houeu sites in 
its villages. J6 relates to Manayal and 
Pandipathram, 645 to Karagudi Laksh* 
miyendal and another village, 047 to 
Kuragudi and 025 to Pandipathram village. 
All these are suit villages. These are 
Muohilikas executed by (he ryots taking 
up bouse sites from the temple manager 
on leases for the purpose of building houses 
thereon for residence. There is a clause 
in them that the tenants must quit the 
premises on default to observe tbe conditions 
reoited therein To tbe same effect is 
Exhibit J6 page 470. lo tbe Pymash 
OhitiM bUo tbe houses and house sites 
Qssopied by tho tompU tenants arc referred 


to and described in detail, but iovariatly 
their oocupants are termed therein as 
Porakkudis, a term whioh is inconsistent 
with their having any proprietary right 
therein. It thus follows that even as 
regards house sites the plaint temple is 
owner of both Mislvaram and Kudivaram 
rights. In the Sikkil Ci?e [i. e. Muna Muhanf 
mad Rowther v. Muthn Magappa Ohettiar (8)] 
where the tenants were held to be en':itled 
to tbe house sites on which they resided, 
the Pymash disclosed that some tenants in 
occupation of the house sites were described 
therein as Olavadai Kodikani Mirasdar : 
whereas in this case tbe tenants were all 
of them invariably described as Porakkudis. 
Moreover, it was found by the High Court 
that tbe plaintiff in that oa-e had made 
out DO case to eject the tenants from their 
house sites ; but here on tbe evidence let 
in and discussed by me, plaintiff has made 
out his full title to both lands and house 
site equally. 

45. Oj the above considerations I 6nd 
tbe Ist part of the Ist issue and the 2Qd 
issue framed by the District Mnnaif in 
plaintiff's favour. 

46 2nd point framed by me .—‘la the face 
of my 6ndiug on tne 1st point this point 
does not really arise for consideration. But 
if a Bndiug on it is necessary, I must 
give it in plaintiff's favour on Ibe same 
considerations on which issues No. 1 (Ist part) 
and No. 2 of ths D.strio: Mansif ware found 
in plaintill's favour. The uniform course 
of dealings between tb*; temple manager 
and tbe tenants of tbe temple villages, 
which are only in keeping with the theory 
of the temple possessing both Varams, tbe 
idfereoce which invariably follows on a 
perusal of public documents of ancient dates 
consisting of oorrespondeooe between pablio 
officers, and tbe judgmentn of Civil and 
Criminal Courts, establish beyond any shadow 
of doubt that Sri Athmanatbaswami mast 
have acquired tbe Kudivaram right in the 
lands granted to him under Exhibits A 
and A2 at least after the grante, assumiug 
that he did not do so by virtue of tbe 
grauts themselves But tbe question at 
what time or t mes aud by what means 
the Kudivaram right was acquired, and 
whether it was acquired with regard to all 
tbe lands at tbe same time or whether it. 
was acquired gradually cannot be answered, 
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as there are no eaffieient materials for enoh 
an answer on the evidence. 

47. ■point framed by me : — If my Bod- 
ing on the let point, viz., that Sri 
Atbmanathaswami acquired complete owner- 
ship consisting of both Varams in the snit 
villages by virtue of the grants, Exhibits A 
and A (2), is correct, the defendants cannot 
rely on section 6 of the Estates Land Act as 
creating in them a permanent right of 
ocoapaocy in the suit lands by virtue of 
the provisions contained in it. As it baa 
been shown that subsequently to the grants 
also, the plaint temple has been exercising 
its rights as the owner of both Varams, 
the defendants were neither ryots nor were 
the lands in their possession as tenants’ 
ryoti lands within the meaning of those 
expressions, as used in (sotion 6 and deSned 
in section 3 of the Estates Land Act when 
it came into force. Ryoti land means 
cultivable land in an estate other than private 
land. But as it has been found that both 
Varams belonged to the plaint temple from 
the commencement of the grants and when 
the Estates Land Act came into force in 
its villages, the suit lands could not be 
termed ryoti lands ; nor can they possibly 
be termed lands in an estate within the 
meaning of those words as used in section 
3, sub-section 2. clause (d). The clause runs 
as follows: — “ Estate means any village of 
which the land revenue alone has been 
granted in Inam to a person not owning the 
Kudivaram thereof, provided that the 
grant has been made, confirmed or recog* 
nised by the British Government, or any 
separated part of such village. " As it 
bee been found that not merely the land 
revenue but also the proprietary right in 
the soil of the temple villages was granted 
in favour of Sri Athmanathaswami by 
Maharaja Ekoji Raja, the snit villages 
cannot come under the above clause, and, 
therefore, cannot be termed "estates” so as 
to attract the provisions of the Estates 
Land Act. 

48. Supposing for a moment that the 
temple did not acquire both Varams by 
virtue of the original grants but somehow 
aoqnirsd title to the Kudivaram right in 
the suit villages subsequently, the question 
arises whether under those oiroumstances 
flection e, as controlled by the provisions 
of section 8, conferred permanent right of 


occupancy on the defendants. It was argut 
ed for the appellants that if the soquisitioo 
by the temple of the Kudivaram right eubae-. 
quent to the grants was by virtue of a 
surrender by the defendants and other 
tenants, their holdings would be consider* 
ed to be ryoti lands in an estate when 
the Estates Land Act came into force and 
that, therefore, they must be considered to 
have acquired permanent right of ooou* 
pancy by virtue of the provisions in sec* 
tioD 6, in spite of the Exception to section 
8 relating specially to Inam villages whioh 
runs as follows:— Notwithstanding any* 
thing contained in this section where be* 
fore or after the oommenoemeut of this 
Act, the Kudivaram interest in any land 
comprised in an estate falling within clausa 
(d) of snb-seotion 2 of section 3 has 
been or is required by the Inamdar, such 
land shall cease to be part of the estate, 
the argument being that acquisition by 
surrender is not one of the modes con- 
templated by sections or its Exception. The 
judgment of Seshagiri Aiyar, J.,aDd Sadasiva 
Aiyar, J.,in TJpadraita Venkata y. Devi 
ratnudu (20) supports this view. In 
Adusumalli Suryanarayanay. Acchutta Potanna 
(17), a decision passed by the High Court 
about five months earlier, Sadasiva Aiyar, J-i 
bad expressed tbe same view, the other 
Judge, however, who took part in that 
decision (Spencer, J.) having held a contrary 
view stating that "a narrow interpretatioo 
should not be plaoed on tbe word 'acquired 
in the Exception to section 8 so as to exclude 
acquisition by an Inamdar by surrender or 
abandonment of tbe Kudivaram rights by 
a tenant.” Tbe above view of Spencer, 
was subsequently accepted to be correct by 
Miller, J-, in Ponnwteamy Padayachi T* 
Karupudayan (21), decided two months earlier 
than tbe case reported aa Upadraeta Venkata 
V. Devi Sitaramudu (20). In this confliot 
of authorities the doubt on this point can 
only be set at .rest finally by tbe High 
Court. If tbe view of Justices Miller aid 
Spencer be correct and if tbe plaint temple 
is held to have acquired the Kndiraraci 
right in the suit villages eubsequent IP 
the grants, supposing it did not do BO at 

(20) 24 lod. Cas. 224; 26 M. L. J. SSS; 38 M. 891- 

(21) 24 Ind. Caa. 2-7; 38 M. 843: 28 M. b. J.396}1 
b. W.2I8jI6M. L. T- 209 . 
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tbeir date?, then it mast be held to have 
aoaaired that right withio the meaniog ol 
the word 'aoqaired' as used ia the Ezeep* 
tioD to seotion 8 aod, therelore, to have 
beeome fail owner of those lands. In that 
ease the salt lands mast have oeased to 
be lands in an estate as deSned by the 
Estates Land Aot. 

49. If on the other hand the view of 
Jastiees Sadasiva Aiyar and Seshagiri 
Aiyar be aorreot, the Ezoeption to seotion S 
woald not be applioable to this oaae and, 
therefore, seotion 6 will have to be inter- 
preted independently of seotion 8. In that 
view, the qaestion whether the tenants 
asqnired permanent right of ooonpanoy by 
virtne of the provisions of that seotion 
would depend upon the qaestions 

(1) Whether the lands in their oooapa* 
tion when the Estates Lknd Aot oime into 
force ooald be termed ryoti lande. 

(2) Whether they woald oome ooder 
the desoription *'ryots’* within the meaning 
of that word as a^ed in that Aot. All 
these qaestions have been already oonsider* 
ed by me and answered against the de> 
fendants in paragraph 47 above. 

50. I think also that the defendants mast 
make oat that the temple aoioired the 
Kadivaram rights in the sait lands sabie- 
qaont to the grants, by sarreoder and 
not by any other mode, before argaing 
that the suit lands did not oease to be 
part of an estate nnder the Exception to 
seotion 8 of the Estates Lsnd Aot. No 
doubt if it is to be eventaally held by 
the High Coort that aooording to. the 
oorreot interpretation of the original grants 
the temple did not aoqaire both Varams 
under them bat if it Bads on the evi« 
denoe as above dieoassed by me that it 
Bubseqaently aoqaired the Kadivaram rights 
therein, it woald then only be neoessary to 
ooDsider nnder seotioos t> and 8 whether 
the tenants had aoqaired oooapanoy right 
when the Estates Land Aot cams into 
foroe. Bat even under those oiroamstanosa 
the harden of proving that the temple 
aoqaired the Kadivaram right sabseqaent to 
the grants by virtue of sarreoder... woald, 
in my opinion, be on the defendants ai 
there is no reason why in the abssnae of 
all evidenoe it aboard be taken that the 
aeqaisitiott was by sarreoder rather than 
bf Wf otbar modo. The defendants, who 


from the booeBt of the Ezoeption to seotion 
8 by stating that the aoqaisition mast be 
taken to be by sarrender, most prove that, 
as any other faot, 

51. The 2nd pari of the 1st Issue: — This 
part of the Ist issue relates to the question 
of jarisliotioo. As I have fonod that 
the plaint temple aoqaired both Varams 
nnder the original grants, the deBnition 
of an estate as given by seotion 3, eab* 
ssotion 2, olaasB (d), whiob is the only 
olaase that oan b*) thoaght of in the 
o^nsideration of the qaestion whether an 
loam village is an estate or cot under the 
Estates Lind Aot, oaanot bs apolioable to 
it; for that olause only oontemplates loam 
grants by wbiob the land reveuae alone 
was granted to the Inamdar. If the view 
that the plaint temple aoqaired the 
Kadivaram rights only sabseqaant to the 
original grants is to prevail and if it is 
to be held that section 6 of the Estates 
Land Aot is not applioable to this oase and 
that Ezodption to seotion 8 is applioable 
to it, even then the salt lands cannot bs 
held to be part of an estate so as to 
attraot the provisions of the Estates Land 
Aot as regards the qaestion of jarisdiotion; 
for in that view the salt lands oannot be 
termed to bs lands in an estate. In any 
of the views the Civil Coort has clearly 
jarisdiotion to entertain these salts. As 
pointed oat in the remand order, the 
deoisions reported in Tadikonda Bucki 
Virabhadrayya v. Sonti Venkanna (4), Indety 
OhinaBagaduv. Potu Konchi Venkatasuhhaya 
(5), Srimath Kidambi v. Fidipiti Kntumbara» 
yadu (6) and Bamala Venkataswami v. 
Eanumalla Narasimhayya (7) show that 
there is further a harden on the defendants 
who want to oast the jarisdiotion of the 
Civil Coort to show that it has. no jaris* 
diotioD to entertain these eaits. On the 
findings recorded by me already on 
the merits, it is olear that they have not 
discharged that harden. I find this part of 
the 1st issue against the defendants. 

52. No argaments were advanoed before 
ms by either the appellants* Vakil or the 
respondent's Vakil regarding the other issaes 
framed by the Diatriot Monaif. 

53. Zrd Issue:— This issae raises the qaee- 
tioa wbetfaec the dafendants are aottklad to asy 
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compensation from the plaint temple in 
ease they are ejeeted from their holdings by 
the plaintiff. The District Monsif has 
fonnd this issne against the defendants on 
the ground that the evidence relating to 
it is vagae and indefinite. The appellants* 
Vakil did not in his argument make cot 
any care for compensation with reference 
to the evidence let in and it was not 
pointed out how the District Munsif’s 
finding is incorrect. I also find this issue 
against the defendants. 

54. Ath This issue evidently raises 

the questions whether the alienations of 
holdings by way of mortgages and sales 
effected by some tenants in the suit 
Tillages which, as the defendanla stated, 
were acquiesced in by tho temple manager, 
created an estoppel against the plaintiff 
80 as to deprive him of the opportunity 
to prove that he ie entitled to both Varams 
in the suit villages. But it has been 
already shown that in the case of temple 
properties, such an argument has really 
no force, nor is there any clear evidence 
that the temple manager consented to the 
alierationa cr acquusced in them. I ficd 
Ibis ieeue against the defendants. 


55. hth /wue:— Thie relates to (be ques- 
tion of the propriety of the notices to quit 
before suit. This point is not raised in 
the memorandum of appeal gronrds 
presented in tho Dietriot Court and, 
therefore, it may be taken to be given up 
by the defendants. There is also sufficient 
proof that noliocs to quit were given and 
the District Muneif has frond that they 
were proper. I also find this ieeue in 
plaintiff’s favour. 

E6. — This issue raieee the 

question of limitation. It is not eeen how 

any qnestlon of limitation can arise in these 

suits. The defendants were admittedly 
tenants at their institution and if it is to 
be held that the defendants bad no 
permanent rights of occupancy in tteir 
holding, their possession most be taken to 
be the possession of the temple itself. No 
reference was made to limitation at the 
argument, though appeal ground No. 16 had 
raised it. 1 find that the suits are in time. 

57. m I««s:-The plaintiff claimed 
certain ooneolidated amount in each of 
toQse ^QitB as past profit? fqr Paelis 131$ 


to 1321, the details of the amount also 
being given in the varions plaints. Bat 
there is no proof worth the name, as the 
District Monsif has rightly remarked, that 
the plaiDtiff is entitled to reoover these 
amounts from the respective tenants. There 
ie an occasional reference to PulH aooonnls, 
Exhibits L series in the evidence let «• 
by the plaintiff; but their contents have 
not been properly proved. There is no- 
proof, for instance, as to what was the 
actual yield in the said Paslis in the 
various holdings in dispute or as to what 
crops were raided or as to their prices and the 
amounts due as rents. The defendants 
contended that the customary rent due for 
PasH 1319 had been paid np and that 
there was no proper yield in Paslis 1320 
and 1321. The evidence was not directed 
to these points speoifioally. Jn the absenoe 
of definite evidence with due partioolars to 
show what exact amount is due to tbs 
plaintiff as damages for the three Paslis it is 
not possible to give a decree for mssne 
profits nor would it* bs safe to make a 
calculation solely on -the basis of (he 
entires in the Polli accounts Exhibits L- 
series, wbioh were prepared by the temple 
servants reosntly. I, therefore, agree with 
the District Mun.^if in finding this issue 
against the plaintiff. 


These second appeals coming on for 
final bearing after the return of tbs 
findings of the- lower Appellate Court on 
the issoes referred by this Court for trial, 
the Court delivered the following 

JUDGMENT.— We accept the . lower 
Appellate Conrt’e findings and allow the 
second appeals, setting aside the lower 
Appellate Court’s deoree.s and restoriug those 

of the District Mnnsif with costs through*, 
out. 

I 

Appeals allowed, 

M. C. P. 


I 
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LAHORE HIGH COURT. 

CiTiL Rehsiom Petition No. 329 of 1 17. 

Jaly 2, 1919. 

Praent Sir H«Dry Rattigan, Kt., Chief 

Jastioe. 

FIRM OP ASA RAM. RALU RAM Through 
PURAN OHAND and another — 
Plaistipfs — Petitioners 
versus 

FIRM of EAKHSfll RAM KANAHYIA 
RAM Throdoh shiv NATH, 

RAM NATH — Dsfandants — 
Respondents. 

CivU Procedure Code (Act V of 1908^, s. *0, 0. 
Vll,r. 10— Contract entered into by telegram— Cause 
oj action, where aricgs — Jurisdiction— Court, whether 
can consider 5 Uf«<ion 8 UO motu— Order directing return 
ojlplaint to proper Court, when can he made. 

Plaintiffs, carrying on business at Khasna in the 
Ludhiana District, sent an order by telegram to 
defendants, residing and carrying on business at 
Ehamgaun in the United Provinces, to purchase 
cotton seeds on their behalf. Defendants wired back 
informing the plaintiffs that the cotton seeds would 
be purchased and sent, but they sent only a part, 
withholding the remainder as the price had gone 
np. Thereupon the plaintiffs filed a suit at Ludhiana 
for the recovery of the balance of the amount paid 
by them as well as damages for non-delivery; 

Held, (IJ that the Court was competent to consider 
the question of jurisdiction jtto motu and to return 
the plaint at any stage of the suit for presentation 
to a Coiut in which the suit should have been 
iastituted; [p. 331, col. 2 } 

(3) that the contract must be taken to have been 
me^o at Khamgaun where the defendants carried 
on their business and where they received the' 
plaintiffs’ telegram aud that the Ludhiana Court 
did not have jurisdiction to entertain the suit [p. 832, 
col. 1.3 

Afu^mmai 8hoJ}i v. Karamat Ali, 76 P. B. 1696, 
followed. 

Boseck ^ Co. v. ilandlesian, 70 P, B. 1906, Fremji 
Khelsey v. Qhulam Sarwar Khan, 36 P. &. 1906; 86 P. 
W. B. 1908, distiuguisbed. 

PetitioD, ander eeotioD 44 of Act III of 
ldl4, for revision of the order of the District 
Judge, Lodhians, dated the 3rd January 1917, 
affirming that of tbeSenior Subordinate Judge, 
Ist Glass, Ludhiana, dated the 28rd Deoeu:* 
her 191b, returning the plaint to the plaint- 
iffe for presentation to the proper Court. 

Lala Bargopal for Mr. Jai Qopal Sethi^ 
for the Petitioners. 

Mr. Amor Nath Ohona^ for the Respond* 
BOts. 

JUDGMENT.— The allegations in the 
plaint are as follows : — That two 6rms 
Aaa BaO'CaU Ram and Nand BAm-Sslig 
AaiQ]>ftrr^ on basiqess 9A Rhanoa, ||hat 


they jointly sent an order by telegram 
from that plaoe to defendants to purchase 
cotton seeds on their behalf, that defend- 
ants replied by telegram to plaintiffs at 
Kbanna to the effect that the cotton seeds 
would be purchased and sent to plaintiffs 
at Kbanna ; that in compliance with the 
terms of (he agreement defendants pnrebased 
some 8,000 bags of cotton seeds for the 
plaintiffs but sent only 2,681 bags and 
failed to send the remainder of the bags 
because the rate of cotton seeds bad gone 
np. The plaintiffs accordingly sued the 
defendants for a sum of Rs. l,l06-10-9, 
being the balance of the amount sent by 
plaintiffs to defendants, and tbe sum of 
Rs. 1,095. 6 0 as damages for loss by reason 
of the failure to supply the remaining bags 
of ooiton seeds. Tbe plaintiffs alleged that 
the suit was o'gnisablo by the Court in 
which it was instituted, namely, the Court 
of tbe Senior Subordinate v'edge, Ludhiana. 
Tbe defendants did not appear in the case, 
but the Senior Subordinate Judge suo motu 
took np as a preliminary issue tbe question 
whether tbe Court at Ludhiana had juris- 
diction to try the suit. He held that the 
Court had no such jurisdiction and that 
tbe cause of action arose either at Sirbind 
in tbe Patiala State cr at Khamgaun in 
tbe United Provinces, where tbe defendants 
reside and carry on business He accord, 
ingly returned tbe plaint to tbe plaintiffe 
for prerentatioD to tbe proper Court. This 
order was upheld by tbe District Judge 
on appeal and the plaintiffs have applied 
to this Court for revision. 

Mr. Hargopal on behalf of tbe plaintiffs 
urged that tbe Ccurt ought not to have 
taken np the question of jurisdiction suo 
motu, but upon this point 1 have no 
hesitation in bolding that the Court acted 
in accordance with law. The plaintiffs 
alleged that the oause of action arose within 
tbe jurisdiction of tbe Court, and before 
tbe Court could adjudicate on tbe suit 
it bad obviously to consider whether upon 
tbe allegations made in tbe plaint it bad 
jurisdiction to entertain tbe suit. Order 
VI/, role U’, of the Civil Procedure Code 
is clear upon the point and gives the 
Court power to return tbe plaint at any 
stage of the suit for presentation to a 
Court in which tbe suit shoqlA have beeq 
instituted, 



MANNA 8DLTAN V. 8ECBPTART OF STATE. 

Aa to the qaestion whether the Court at 
Ladhiana had jorisdiotioo or not, it appears 
to roe that the deaision of Chatterji, J., in 
Muhammad Shaffi v. Knramat AU (1), which 
I have no hesitation in followingr. is con* 
elusive upon the point. The contract accord* 
ing to that decision mast be taken to 
have been made at Kbamgaan where the 
defendants carried on their business and 
where they received the telegram from the 
plaintiffs, and it is quite clear that the 
delivery of the bags of cotton seeds was 
to be made to (he railway at that place 
for conveyance to plaintiffs at Kbanns. 
The rulings cited hy Mr. Hargopa), Premji 
Khetsey v. Ghulam Sarwar Khan (2) and 
Boseck <$* Oo. V. Mandlestan (3), are clearly 
distinguishable inasmuch as the qaestion of 
jurisdiction was in those oases decided by a 
refeienoe to either the previous practice 
obtaining among the parties or an express 
agreement between them as to the place 
where the money under the contract was 
to be paid. In the present case the money 
for the cotton seeds would be paid in the 
ordinary course of thinge to defendants at 
their place of business and the mere fact 
that the money was remitted from Khanna 
would not affect the question of jurisdio* 
tion. 

I bold accordingly that the Courts below 
were right in returning the plaint to the 
plaintiff for presentation to the Court 
either at Khamgaun or at Sirhind, and I 
reject this petition with costs. 

Petition rejected, 

(1) 76 P, E. 18fl6. 

(2) 36 P. H. 19085 86 P. W. R. 1908. 

(S) 70 P. E. 1906. 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2260 
AND 2279 OF 1917. 

July 29, 1919. 

Fresent : — Mr Justice Seshagiri Aiyar 
and Mr. Justice Burn. 

Sree Rajo VASIRB DDI SBEB CHANDRA 
MODLESWARA PRASADA BAHADUR 
M ANNA SULTAN — Plaintiff — Appeuast 

versus 

The SBORETARYop STATE, 
Represented KT TBS COLLECTOR of 
KISTNA AT MASULIPATAM.and otherj- 

DbFBNDANTS — B B8P0NDBNT3. 
Limitation Act {IX of 1908), 8ck. I, Art. 14— Inaras, 
postSetflemcnf, granted ty zemindar, enfranchisement 
oj, bg Government, legalitu of— Enfranchisement piv- 
ceeiiings, iohether should be set aside^lfadras Prt». 
prietarij Estates V illage Service Act (U jlfad of 189V, 
s. 27 — Madras Inams Act (Fill Mad. of 16Q9). 

Where facts are undisputed and do not give an 
olficer jurisdiction, but he nevertheless holds that 
he has jurisdiction to deal with the subjeot.matter, 
bis decision must be regarded aa ultra vires. Where, 
therefore, the Tnam Commissioner, with knowledge 
that lands with which he was dealing were post* 
Settlement f«ams, makes an order in respect there* 
of in enfranchisement proceedings, bis orfer would 
not affect the actual rights of the parties entitled 
to the property aud bis proceedings need not bo 
set aside under Article 14 of Schedule I to the 
Limitation Act [p. 333, col. 1.^ 

Secoud appeals against the decrees of tbs 
District Court, Kistua at MasulipaUm, in 
Appeal Suita Nos. 55 to 74 of 1916, preferred 
respectively agaiuet the decrees of the 
^ nbordinatd Judge, Beowada, in Original 
Suits Nos. 33 to 35 of 1914 and 4 to 19 aud 
23 of 1915. 

FACTS appear from the judgment. 

Mr. Srinivasa Aiyangar (with him Mr. 
P. Nagahhushanam)f for the Appellaut,— The 
inams are post Settlement inams which it is 
within the competence of the Zemindar 
to resume. So an Inam Officer bae do 
power to eufranohiee such an inam. See 
section 17 (Madras) Act II of 1894. There* 
fore, where he passes an order of eufrau* 
ohisement, the order is a mere nullity ood 
does not require to be set aside. The 
question is also concluded by (unreported) 
decisions of this Court in Second Appeals 
Nos. 1364 to 13)6 of 1915 and Second Appeals 
Noe. 782 to 767 of 1916. See also Surannanna 
V. Secretary of State (l), followed in Balvatd 

Ramehandra v. Secretary of State (2). I 
(1) 24 B. 4.86} 2 Bom. L. E. 261. 

(3) 29 B. 480} 7 Bom. L. E. 49?. 
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HiHMUD BXJSSAIN V. MDHAHMAD USUAM. 

fitibmit that Artiole 14 baa no application 
and tbe aait is not barred. 

Mr. Bamesam (the Government Pleader), 


oision moat be regarded as ultra vires. 

Tbe learned Jadge in the Court below 
has not kept these considerations before 
him in dealing with the appeal. We 6nd 
that the very qaestion which would show 


for the Respondents. — The decisions lay down 
that where tbe tnam is subject to a condi- 
tion, it is liable to resumption. So it was 
held in Subbanna v. Secretary of State (3) 
in tbe case of Dasabandam loam. 

Where an Executive OflBcer acts bona 
fide and holds a regular inquiry at which 
the Zemindar appears and defends, it is 
not open to tbe latter to sue in respect 
Pf the lands without 6rst getting the 
order set aside. 

JUDGMENT. — The Courts below sbould 
not havedisposed of these oases onthequestion 
‘ of limitation. There can be no doubt that if 
the lands in suit were included in tbe assets 
of the Zsmindari at tbe time of tbe Perma- 
nent Settlement, the Government would have 
no right to resume them. See section 27 of 
Act n of 1894. Act VIII of 1869 makes it 
clear that any decision by tbe loam 
Commissioner would not affect tbe actual 
rights of the parties entitled to tbe property. 
Therefore, if the Inam Commissioner, with 
knowledge that the lands were post-Settle- 
meut tnamt, passed enfranchisement pro* 
oeedings, be would have acted ultra vires. 
Such proceedings need not be set aside 
dnder Article 14 of tbe Limitation Act. Tbe 
learned District Judge has relied on tbe 
dissenting judgment of Candy, J., in 
5ttran«aurio v. Secretary of State (1). 
The judgment of Jenkin*', C. J., wbo 
differs from Gandy, J., was upheld 
on a reference by Parsoop, J., and bas 
been followed in Balvant Bamehandra 
v. Secretary of Stale (2) and other oases. 
In our opinion these decisions lay down tbe 
law correctly. No donbt, as the learned 
Government Pleader suggested, if oo investi- 
gation of theoiroumstaoces which would give 
jurisdiclioo, ao officer decides facts iu a 
particular manner and proceeds to deal 
with it further in the ezerciss of the powers 
vested in him, it may be oonteuded that 
the order was not passed ultra vires and 
that tbe mistake ss to facts of the decid* 
iog officer would not oust his jurisdiction, 
But where tbe facts are ondisputed and 
do not give the officer juriediotion, bat he 
atiU nroneeasly holds that he baa jnriedio* 
tion to deal with tbe sobieot-matter, bis de« 
(8} gl iQ'l. Oas 237| (1916) H. W. K. 916. 


whether tbe Inam Commissioner bad or 
bad not jurisdiction is raised in the 6rat 
issue; and in our opinion without deciding 
it the qaestion of limitation sbould not 
h.ive been considered. We must reverse tbe 
decrees of the Courts below and re. 
mand the suits for trial on tbe merits. 
Costs to abide and will be provided for 
in the decree of tbe first Court. 

Refund of stamp duty will be granted 
on application. 

Appeal allowed-, Case remanded, 

M. c. P. 


LAHORE HIGH COURT. 

Civil Revisiojj Permo.'i No 171 op 1919. 

Joly 18, 1919. 

Present -. — Mr. Justice Sbadi Lai. 
MAHMUD HUSSAIN and AnoiarR — 

DePEHDINTS — P eTITIO.IBR « 
versus 

MUHAMMAD USMAN and oxaBJu— 

PLAlNTlFPi — R sSPONDENTS. 

Civil Procedure Code (Act V of 1903), 0. XLl, 
rr. 19, 21 — Appeal diitnisied m default — Application 
for review of order dismissing; appeal and for re-hearing 
cross-objection* decided ox parto, nature of — Order 
dismissing application, whether appealable— Revision, 
whether lies, 

A decree for redemption of a garden having been 
passed against two minors, they appealed to the 
District Judge praying for enhancement of the 
amount awarded to them, while the plaintiffs pre- 
ferred cross-objeotions contending that they were 
entitled to the possession of the property without 
any payment at all. The minors' appeal was dis- 
missed for default and the cross-objections were 
accepted cj’ parte. The defendants then made two 
applications, one for a review of the order dismissing 
the appeal in default and the other for setting aside 
the ex parte order deciding the cross-objections. Both 
these applications having been rejected, the defend, 
ants preferred an application for revision in the 
High Goort: 

Held, (1) that neither of the orders dismissing the 
two applications was appealable and that the defend* 
ants were competent to make an application for 
revision: [p. 33A, col. l.J 

(?) that inasmuch at the next friend of the minor 
defendants had not been served with a notice of 
the date fixed, tbe order of dismissal of appeal for 
default was prejudicial to the minors and could sot be 
sustained, [p. 334, ool. 2.] 
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Petition, under section 44 of Aot VI 
of 19l^, for revision of the order of the 
Diatriot Judge, Delhi, dated the lUh 
November 9,t, rejeotlng the application. 

Lala Moti Sagar, R. S., for the Petitioners. 

Lala Balwani Rai, for the Respondents 

JUDGMENT.— Oq the 26th of June 1916 
the Subordinate Judge of Delhi passed 
against two minors, Muhammad Hueain and 
Baair Husaain, a decree for the redemption 
of a garden cn payment of Ra. 3.796. 
The minora preferred an appeal to the 
District Judge praying for enhancement of 
the amount to be awarded to them, aud the 
plaintiffs preferred oroae-objeotions contend- 
ing that they were entitled to the poaseasion 
of the property without payment of any 
money to the defendants. On the ht June 
1918 the District Judge diamiaaed the minora’ 
appeal for default of proaeontioD; and on the 
17tb September 19i8 he accepted the oroas- 
objections fx parte, and reduced the amount 
to be paid to the defendants to Ra. 84-12 0. 

On the lltb October 1918 the defendants 
made two applications, one for a review of the 
order dismissing the appeal in default and the 
other for setting aside the fz per/s order decid* 
ing cross-objections in their absenoe. Both 
these applications were rejected on the 11th 
November, and against the orders thus passed 
the defendants have preferred to this Court 
an application for revision. 

Mr. Balwant Bai for the respondents raises 
a preliminary objection that the application 
for revision does not lie, because the orders 
complained of were appealable to this Court. 
This objection appears to me to be wholly 
untenable. As stated above, the defendants 
applied for a review of the order of dismissal 
for default, and I cannot treat their applica- 
tion as an application under Order XLI, rule 
19, for the re admission of the appeal. In the 
same way an application for re bearing the 
cross- objections decided ex parte cannot be 
viewed as an application under Order XLI, 
rule 21, for the re-bearing of an appeal which 
has been heard in the absenoe of the respond- 
ents. I must bold that neither of the orders 
passed on the 11th November was appealable 
and that the defendants are competent to 
make an application for revision. 

On the merits I have, after perusing the 
various orders passed by the District Judge 
prior to the Ist of June 1918, reached the 
oonolasion that the minors’ appeal should not 


have been dismissed for default. There can 
be little doubt that their next friend, who 
was their father, had not been served with a 
notice of the date fixed for the hearing of 
the appeal after the remand by the Chief 
Court, and oousideriog that the appellants 
were minors, the District Judge should have 
appointed another person to prosecute the 
appeal, if he was of opinion that their father 
was intentionally avoiding the service of the 
notioe. It is the duty of the Court to protect 
the interests of the minors, and I do not think 
that 1 can endorse the order of dismissal for 
default which is obviously prejudioial to the 
minors. 1 must, therefore, set it aside, and 
direct tbe Distriot Judge to bear the appeal 
on tbe merits. It appears that one of the 
appellants has now become sut juriA and can 
prosecute the appeal on his behalf and can 
also aot on behalf of bis minor brother. 

As regards the ex parte hearing of the cross* 
objections, it is snffioient to say that tbe 
point involved in both the appeal and tbe 
oross-objeeitODS is the same, viz., (he 
amonct to be paid by tbe mortgagors to 
tbe mortgagees. In these oiroumstanoes I 
consider it unneoeaeary to refer to tbe 
irregnlarity in tbe procedure of the lower 
Appellate Court to which the learned 
Vakil for the petitioners has invited my 
attention, because it is obvious that the 
appeal preferred by tbe minors eannot be 
adjudicated upon, as long as tbe decision 
accepting cross-objections remains undisturb* 
ed. There can bs no doubt that both tbe 
appeil and tbe oross objections should bs 
decided together, and I direct tbe Dictrict 
Judge accordingly. 1 leave tbe parties 
to bear their own costs in this Court. 

0<ite remanded, 

OALOUrTAHIGH OOUaP. 

Appsal faoM AppsLLiTi Diosbs No. 1952 

OF 1916. 

January 7, 1919. 

Presenf: —Mr. Justice Chatterjea and 
Mr. Jnstioe Newbould. 

BHUBAN MOHAN QDHA and othibs- 
Plaimtiffs — Appellants 
versus 

SEICHt BADAN^DSFgNDANT-^RBSPONPINf* 

Bengal Tenancy Act (VttI B. 0. o/ 1335j, Si. 49, 

85 (1 , 167— Landlord and tenant— Sab-leaae 6yraiy*t| 
vaiidiVy of— Sale for arrears of rent-Sub-lenanoih 
whether incu-nbrance— Annulment of sab^tenaiWlft 
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BBUBAM UOHAM OBBA V. SBBIKH BADAN. 

V)heih€r necessary— Notice to quit, sub-ienanf, U'hellicr 
entitled to. 


A sublease granted by a raiy'it without a rcgis< 
tered instrument and without the consent of the 
landlord is void as against the landlord under 
section 85, cianse (1), of the Bengal Tenancy Act. 

Tho provisions of section 167 of the Bengal 
Tenancy Act for annulment of sub-tenancics and 
the provisions of section 49 of the Act, which 
require notice to quit to be served on the under* 
ratyaf, have reference to cases w'here there is a 
subsisting tenancy, which stands good against the 
landlbrd 'unless it is put an end to in the manner 
provided in those two sections. Where tho sub-lease 
is invalid from tho beginning as against the 
landlord, it is not necessary for him to annul that 
which has never been operative against him. 

Appeal against the decree of the Distriot 
Jadgf, Faridpnr, dated the 16th May )916» 
reTersing that of the Maosif, Bbanga, dated 
the 29tb Jnne 1914. 

’ htkhv Jogesh Chandra Roy (with him Babu 
'Aeitaranjan Ghoie), for tbe Appellantp. 

JUDGMENT. — This appeal arises oot of 
a'sait for khas possession of the lands in 
dispate brooght by tbe plaintiff, wbo pur* 
obased tbe lands at a sale held in ezeoation of 
a deoree for arrears of rent. 

There was a dispate as to tbe oatare of 
tbe interest porebased by the plaintiff, bat 
it is foAod by the lower Appellate Coart 
that the interest of tbe tenant wbioh was 
pnrohased by the plaintiff wae an ooeopanoy 
holding and that the defendant No. 1 was an 
nnder.ratt/of onder that tenant. Tbe Coart 
of first instance decreed tbe soit. On appeal 
tbe. lower Appellate Goart held that the 
plaintiff was boand to annal tbe inoam- 
brance of tbe defendant under section 167 of 
the Bengal Tenancy Act and also to serve a 
notice to qnit under section 49 of that Act. 

We are of opinion that the learned Die* 
triot Jndge wae wrong in tbe view be baa 
takdn in tbe case. Section 85, olaase (1), 
providee Chat if a raiyat snb lets otherwise 
than by a registered instrnment, tbe snb* 
lease shall not be valid against his landlord 
ndless made with tbe landlord’s consent. 
There was no lease in writing in tbe present 
ease, and there was no consent of tbe land* 
lord to tbe creation of a enb^lease. It was, 
therefore, void as against the landlord. 

Tbe provisions of section 167 of tbe 
Bengal Tenanoy Act for annalmeni of aab* 
tenancies, and tbe provisions of section 49 
of the Act wbioh reqnire notice to quit to 
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be served on tbe ander-ratpo^ have reference 
to cases where there is a subsisting ten- 
ancy, which stands good against the land- 
lord nnlessitis pat an end to in tbe manner 
provided in these two sections. Tbe sab-lease 
in the present case was invalid from the be- 
ginning as against the landlord. It was, 
therefore, not necessary for tbe landlord to 
annal that which bad never been operative 
against him. This view is supported by the 
decisions of this Court in the oases of Peary 
Mohun Mookerjee v. Badul Chandra Bagdi (l) 
and Gangadhar Mandal v. Rajendra Nalh 
Qhoih (2). 

The learned Distriot Jndge has relied 
npon the oases of AmiruUah Mahomed v. 
ifazir Mahomed (;^) and Lai Mahomed Sarkar 
V. Jagtr Sheikh Malltk (4). Bat in those oases 
tbe landlord acquired the interest of tbe oooa* 
panoy raiyat under a conveyance. Such a 
voluntary alienation by tbe occupancy raiyat 
conld not enlarge the rights of the vendee 
(althongb be might be tbe landlord), so as 
to enable him to get Has^p^ssession of tbe 
land witboot patting aa ' end to the sob- 
tenancy, which his vendor would be boand 
to determine if there had been no convey- 
ance. The distinction between a parchase 
at a sale for arrears of rent and a purchase 
under a oonveyanae is pointed oat by Sir 
Lawrence Jenkins in tbe case of Lai Mahomed 
Sarkar v. Jagir Sheikh Mallik (4). In that 
case it was held that a landlord parobasing 
the interest of an oooapanoy-ratVct ander him 
is oot entitled to treat as a trespasser an 
onder raiyat bolding the land onder an oral 
lease from the raiyat. ^Be learned Chief 
Jastice distingaisbed tbe base of Peary Mohun 
Mookerjee v. Badul Chandra Bagdi (1) on tbe 
groand that there tbe tenant's interest did 
not pass by the voluntary act of the 
tenant. Tbe case of Peary Mohun Mookerjee v. 
Badul Chandra Bagdi (1) was followed by 
Jenkins, C. J., in Gangadhar Mandal y, 
Rajendra Nath Ghosh (2) cited above. 

Tbe deoree of the lower Appellate Oonri 
mast accordingly be sat aside and that of tbe 
Monsif restored. Tbe appellant will be 
entitled to bis costs in this Court and the 
lower Appellate Conrt. 


(1) 28 0 235: 6 0. W. N. 810. 


Appeal allowed. 


(2) 19 IfiJ. Oas 652j 17 0. W. N. 880. 
(8) 31 0. 932. 

(4) 2 Ind. Om. 654; 18 0. W. N. 9] 3, 
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MADRAS HIGH COURT. 

^•FCO^D Civil Appeal No. 1089 of 1918, 

April 30, 1919. 

Present : — Mr. Jasfcioe 01d6eld and 
Mr. Jastioe Bakewell. 

JANGANTHAR SUBBIAH and anotaer — 

Plaimiff and his Leosl Representative 

— Appellants 

t'orsns 

KAMISETTI CHINNA VENKATASDB- 

BIAH AND OTSERS — DEFENDANTS AND LsOiL 

Repkesentative of Defendant No. 1 
— Respondents. 

Citil Procedure Code (Act To/ 1908;, 0. Ill, t. 64 
— Atlachinent of iunnoveahle properly helongimj to 
Hindu cO’pnrcener — Attachment of f^hare in each item, 
validity of. 

An attachment of the abate of an undivided 
Hindji co.paruener in joint family property must 
take the form of an attachment of hia undivided 
share in the family property as a whole, and not of 
his undivided share in each item of it. 

Seoond appeal against the decree of the 
Dietriot Coart, Caddapab, io Appeal 
Sait No. 2 of 1917, preferred against the 
decree of the Court of ihe Temporary 
Sobordiaate Judge, Caddapab, in Original 
Sait No. 57 of 1916 (Original Sait No. 8 
of 1914 on the file of the District Coart.) 

FACTS appear from the jodgment. 

Messrs. T, R. Ramaehandr i Aiyar aad T, 
R. Kriihnaswimy Aiyar, for the Appellants. — 
The attachment was effected before the 
compromise decree between let and 2nd 
defendants. The attaobment was of tbe 2nd 
defendant’s share in tbe family properties. 
Tbe brothers cannot get rid of the attach- 
ment by allocation of distinct items to 
each. Snob a dietribation is, ander section 
64, Civil Prooedare Cods, void as agaiaet 
the claim of the attaching creditor. 

Messrs. H. Srinivasa Aiyangar and C. 
V. Snbramanya Aiyar, ior the Respondents. — 
Section 64, Civil Prooedare Cods, does not 
apply ftt all. Tbe attachment itself is 
invalid. It is not an attachment of tbe 
2Dd defendant’s undivided share in the 
entire family bat of hie share in each 
item of it. The jadgment debtor’s share 
was not ascertained at the date of the 
attaobment and it has not fallen to bis share 
since. The right of the alienee of a 
particular item to sue * for partition of 
that item has no analogy to the facts of 
th e present case. 


JUDGMENT. — When the facts are nnder- 
stood, this case can be decided on a very 
short ground. 

First and second defendants are brothers. 
Plaintiff before judgment attached, not Sod 
defendant’s undivided share in the family 
property as a whole, but his nadivided 
share ^ in eaob item of it. A suit fer 
partition as between let and 2Qd defend' 
ants had been filed before this atiacbmeni 
and it ended before tbe oonoeoted Court 
sale in a compromise decree asaigniog to 
2nd defendant bis ebare of tbe whole 
property, not as half of eaob item of it, 
bat by an irregnlsr distribution of items 
between ihe two sharers. First defeudant 
claimed so maoh of the attached items as 
fell to his share, and this salt is broogbt 
to get rid of the order allowing his 
claim. 

The lower Coarts have considered aod the 
argnment here has tamed almost entirely 
on tbe application of section 64, Civil 
Prooedare Code, to tbe compromise decree in 
which (be partition suit ended. Bat, in 
fact, there is no question of the effect of 
section 64, beoanse there was never a 
valid attaobment of the sait items at bH* 
It is the co-parcener’s undivided share in 
ibe whole family property, not his share in 
each item comprising it, which can be attached. 
No doabt, if be does alienate his share in 
a particular item, tbe alienee can sae for 
possession of that share by partition of 
that item alone. Bat that right is based 
on eqaitable considerations arisiog from 
the 00 parcener- vendor’s own act, which 
are not in question here, when the attach- 
ment is not made oa bis 'responsibility 
bnt on that of tbe decree-holder alooe. 
Shortly, the attachment, so far as ite 
validity is disputed, was not of anytbiog 
which was ascerlaioed as tbe jodgment* 
debtor’s property at its date cr has sinw 
been assigned to him, and on that groond 
the claim petition was allowed rightly, 
second appeal is dismissed with oosts^ of 
the Ist defeodaDt’a legal representative* 
No order as to 2Dd defendant’s costs. 

Appeal disfliweed. 


M. c P. 
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BAUOHARD GDBD48MAL V. OOBINDRIM QUE3ASMAL. 


SIND JUDICIAL COMMISSrONifiR’S 

COURT. 

Civil Soit No. 330 op 1913, 

Jaly 11. 1916. 

PreBonii^Mr, Fawoett, A. J. 0. 
BAMOHANU GURDASMAL ano amotber 

— PlaI»TIPP8 
versus 

GOBINOBAM GURDASMAL and otcjeas 

Defekuanis. 

Arhitralion and atcard— Reference, effect of— Award, 
whether extinguighee origiml cause of action— Agree- 
ment authorising arbitratjrs to arrive at decision in 
whatever way they like, effect of— Objection to award 
^Burden of proof— Award not set aside - Decree on 
ground inconsistent with plaint, whether can be given— 
Award not stamped, validity of. 

The faot that an award duly ei,rDed by the arbi. 
tratoraig not stamped, does not affect its oritiiual 
validity, [p. J437, col 2 .] 

A valid award ordinarily operates to merge and 
extiDguish all claims raised in the submission, and 
after the award has been made, the submission and 
the award are the only basis by which the rights of 
the parties are governed and oonstitate a bar to any 
acMon on the original cause of action, [p. 3S7, col. 2 1 

Where a party contests the validity of an award, 
the onus is on him to prove that the award is bad. 
[p. 837, col. -i.] 

All agreement to recognise any award the arbi- 
trators mii-ht make, even though it is beyond tho 
of the dispates mentioned in the reference, is 
binding on the parties to tho reference, [p. 33P, 

OOU lej tr I 

The ordinary rule that, as the submission only 
refera to the arbitrator the qaestion between the 
p^ies, the moment he touches the interests of a 
STtranger his authority and his award are void, can 
Mve no application to cases of partition of joint 
family property, [p. 8iO, col. 2.] 

Where tho parties by their conduct and by tho 
terms of the reference show that tho arbitrators arc 
at liberty to get information from one or all of them 

u being necessarily a formal meeting 

with all the thiee parties present, it is not open to 
a party to object to the award tliat it was passed 
«• parte and without just canse. [p. 841, col 1 ] 

Where arbitrators are expressly authorisod to 
proceed with or withont making inquiries, and to 
arrive at a decision in whatever way they like, it is 
open to them to take into consideration a document 
purporting to be tho draft of a Will nnsignod by the 
testator and to regard it as a gennioe and valid 
doonment. [p. 848, ool. x.] 

party who seoks to upset an award, and who 
fhlls to do BO, cannot claim a decree on a ground 
whloh U quite inconsistent with his plaint, (d 344 
ooli. 

Mr. 'Pol<i»in§ Khnshalting, for the Plaiotiffe. 
Ur. Ztonfoi Oodhofam, for Defeodante 
Mot. 1 Md 2. 

Mr. TAhilram Mttniran, for Defendaot 
ITo. 8. 


JUDG^'lENT. — The plaiotiff RamohaDd 
Gardasraal sees bi’s two brothers Gobindram 
and Goverdhandae for partition of joint family 
property left by their deceased father and 
separate possession of a one-third share. 
The suit was instituted on the 2od Septem- 
ber 1913. The defendants plead that the 
suit is barred by an award, dated the 4th 
September 191-3, whioh was passed by the 
three arbitrators to whom the parties had made 
a written reference, dated 24th April 1913. 
In paragraph 3 (b) of the amended plaint, 
plaintiff contends that this award is void or 
voidable on oertain grounds there stated. 
On these pleadings the following issues have 
been raised Y 

(1) Is the Puit barred by reference or 
award, if any, between the parties ? 

1 (a) Is the award void or voidable, as 
alleged in paragraph 3B of the plaint P 

I (&' is the puit maintainable in the 
present form in view of the alleged agreement 
set up in paragraph 3 (fe) of the plaint ? 

The award in question (Exhibit 37) has 
been duly proved and the defect of want 
of stamp is now oared. The document 
was signed by three arbitrators, and even if it 
was intended to be fair copied on to a 
stamped paper, it does not affect its original 
validity, cf. ^>iag‘xbu9^llnam v. ijeshackalim 

(U. 

Unless this award is bad for misoonduot 
on the part of tlie arbitrators or other 
snffio'ent oanss, it bars the eoit. Fir as 
held in the case of hhinchani v. Kodumal 
(2), a V ilid award ordinarily operates to 
merge and extiogaisb all claims raised in 
the sabmiseiun, and after the award has 
been made, the eabmiesion and the award 
are the only basis by which the rights of 
the parties are governed and constitute a 
bartoaiy action on the original canse of 
action. The onas is, therefore, on the plaintiff 
to show the award is bad on account of any of 
the objeorionn that have been raised in para- 
graph 3 (6) of the amended plaint. 

The let objection taken is that the award 
was passed more than three months after the 
reference was entered npon. This objection 
avails only if the Arbitration Act of 1899 
applies. The reference was signed by the 
plaintiff and defeodant No. 1 at Shikarpar 

(1) 1 U. H.O.B. 178. 

(8) 16 Ind. Cas. 819{ 6 S. L. B. 240, 
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and by defendant No. 2 at Sakkur, at whioh 
places the arbitrators reside or work ; and 
there is nothing to show that the parties 
oontemplated the Act being applicable. At 
the same time I can see no answer to the 
contention that the case does fall under 
seotion 2 of the Arbitration Act, for one of 
the properties in suit is situated in Karachi, 
and a suit in regard to the subject-matter 
submitted to arbitration could be, and actually 
has been, filed at Karachi. 1 think, there- 
fore, that the provisions of the Indian 
Arbitration Act most be held applicable to 
the reference in question. 

But it is proved that the reference was 
not signed by defendant No. 2 till after April 
24th.^ Viromal in his Ist deposition says 
that it was a month or two later, and in 
answer to interrogatory No. 2 says it was 
about two months after. This latter statement 
IB confirmed by the plaintiff’s letter (Exhibit 
29) where plaintiff, writing on 26tb Jalvl913, 
says it is from the last five weeks that you 
have collected signatures from Goverdhan.” 
It seems to me, therefore, probable that 
defendant No. 4 did not sign this reference till 
some time towards the middle or end of 
June. There is no precise evidence as to 
the date when the arbitrators entered on 
the reference, but it would in the ordinary 
circumstances certainly be after defendant 
No. 2 ’b signing the reference. Again the only 
meeting referred to in the award is one of 
27th August and the correspondence, Ex- 
hibits 28, 30 and 41, points to nothing 
much having been done till August. Even 
assuming that the arbitrators entered on the 
reference immediately after defendant No. 2 
signed, it is not proved that three months bad 
elapsed from then to 4th September 1913. 
And in any case under the provisions of the 
Arbitration Act this Court can extend the 
time so as to prevent this objection being 
fatal, see the case of Banda$ v. Ootoomal 
(3). If, on the other hand, the reference 
falls under the ordinary Common Law, then 
all that is required is that the award should 
be within a reasonable time, and this re- 
quirement was, in my opinion, satisfied in this 
case. I, therefore, hold that this objection 
has failed. 

The 2nd objection is that the award was 
passed after the power of the arbitrators 

(3) 16 iQd. Oaa, &6«} 6 S. L. R. 89. 


bad been validly revoked. If the Arbitration 
Act applies to the reference, then section 
5 of the Act bars this plea. Otherwise 
admittedly the plaintiff could not revoke 
the reference unless for "just cause.” In 
this oa^e the only cause alleged is the 
plaintiff’s complaint of the arbitrators’ delay 
in making an award, as appears from his 
letter, Exhibit 29. Bat there can be no 
doubt that there was no unreasonable delay 
in this particular case. As already pointed 
out, even the three months allowed by the 
Arbitration Aot had not expired before the 
award was signed and there was certainly no 
such delay ae would justify the revooatiou 
of the plaintiff's authorisation to the arbi- 
trators given in the referenoe of 24th April 
1913. 

Defendants oontend that in any case there 
was a waiver of this revocation by the 
plaintiff's ooodnot in attending the meetiug of 
the arbitrators on the 27tb August. Aooord- 
ing to all the three arbitrators, he attended 
the meeting, answered questions put to him, 
and showed no UDwillioguess for the arbi- 
tration to proceed. The plaintiff in his 
evidence, on the other band, first of all said 
that be only went to Shikarpur on the 27th 
August in order personally to tell the 
arbitrators that they ooold not aot, in addition 
to bis having informed them of his revoca- 
tion by notice. In bis examination a week 
or BO later he makes a material change and 
says that the reason he went was to ask 
the arbitrators Sbivaldas and Dwarkadas 
to show him the document which is referred 
to in these proceedings as the ‘Will’- Now 
in hie previous oross-examtnation be bad said 
that he did not then know of the existence 
of this Will and bis explanation of this 
glaring discrepancy is, I think, a lame one. 
Plaintiff further admits that he went to 
Shikarpur on the 27th August in response 
to a telegram sent by the arbitrators asking 
him to attend on that date. He also admits 
that on the 27th August he went with tbs 
arbitrator yirumal to the Pleader Hr. 
Sakhawatrai, as stated in Virumal’e deposi* 
tiofi. In these circumstances, I think, there 
can be no reasonable doubt that he vent to 
Shikarpur not with any eueh particular pur* 
pose as be alleges, but in response to the 
telegram already mentioned in order to 
attend the meeting of the arbitrators. The 
plaintiff's deposition and his demeanoir io 
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Coart oonvinoe me that he does not hesitate 
to lie when he thinks it suits his purpose, 
and that his testimony oannot be relied on. 
I have no hesitation in preferring the evi* 
denoe of the arbitrators as to his aotaally 
attending sooh a meeting, though there are 
no doubt some disorepanoies in their evidence 
as to the duration and time of that meeting, 
and the arbitrator Viromal probably exag- 
gerates the time it lasted. The evidence of 
the arbitrators that enquiries were made of 
the plaintiff at thi.s meeting is oorrob‘>rated 
by various recitals in the award as to the 
admission by the plaintiS regarding various 
amounts, etc. 1 bold, therefore, that the 
plaintiff did attend such a meeting and (if 
it were necessary) I think the defendants 
could rely on his conduct in doing so as 
amounting to waiver of his revocation of the 
authority given by him to the arbitrators in 
the reference. This objection, therefore, in 
my opinion also fails. 

I now come to the .3rd objection, namely, 
that the award is in excess of the refereooe. 
On this point defendants rely on the conditions 
in the reference that "whatever decisions 
regarding the above mentioned contentions 
or the dirputes raised personally by the 
parties the arbitrators arrive at with or 
withont taking any evidence shall be binding 
upon us. We will not raise obstacles of 
any kind, whether written or verbal, in the 
way of decision by the arbitrators. Botany 
obstacle thus raised by any party concerned 
sbould be considered as null and void.” 

This is no donbt an agreement to recognise 
any award the arbitrators might make, even 
though it might be beyond tbe scope of 
the disputes mentioned in tbe reference, and 
there is authority for holding that such an 
agreement is binding on tbe parties to a 
reference. Thus according to Eoglisb Law, 
as summarised in Halebury’s Laws of Ertg> 
land, Volume 1, Article 996, *‘it would seem 

that parties may by their submission agree 
that neither of them will set aside the 
award on grounds of miseonduot by the 
arbitrators,” and in tbe case of Ounetji v. 
Orowder (4) Farran, J., recognised that 
tbe parties might agree that a reference may 
1>8 oonduoted in any particular way, and to 
waive their objection to an irregular course 
ol oonduot on tbe part of tbe arbitrator. 


Ou the other hand iu the case of Hurdwary 
Mull V. Ahmtd Mmaii (5) Fletcher, .T., held 
that it was not oompstent for the parties 
by an agreement to oust the jurisdiction of 
the Court, vested in it by seotion 14 of tbe 
Indian Arbitration Act of 1S99, to set 
aside an award, if misconduct on the part of 
the abitrators were shown or if it were shown 
that the award was improperly procured, 
when the parties desire that tbe award should 
be enforced under the provisions of tbe 
Act. No full grounds are given for this 
deoi.sion, and it could not of coarse apply in 
oases where the agreement not to dispute 
an award operates as an estoppel. This case 
is also distingnishable, because here it is not 
a question of any of the parties desiring to 
enforce the award under the provisious of 
the Arbitration Act and the Court is not 
considering tbe award under tbe special 
provisions of seotion 14 of tbe Act. In 
Basrio Faddoo v. Mahomed Ladha (6), which 
was a case under the Arbitration Act, 
an agreement that tbe arbitrators might 
decide the disputes without hearing the 
parties or their witnesses, was held to be 
valid. I think, therefore, that tbe defendants 
are entitled to rely on this agreement as bar- 
ring this objection. But as this view may 
be not taken in appeal, I think it beet to 
consider the objections raised under this 
particular bead on their merits. 

The let contention is that tbe arbitrators 
had DO jurisdiction to award tbe plaintiff 
j-th share in certain joint family properties 
instead of ^rd share. This assumes tW in 
tbe reference the defendants admitted plaint- 
iff’s right to ^rd in all tbe joint property. 
But, in my opinion, this is a presumption 
that is not justiBable. Defendant No. 1 
merely denies that plaintiff is entitled to ith 
share without saying how exactly tbe property 
should ba divided between the parties. 
Defendant No. 2 no doubt says that after get* 
ting an allowance for certain things tbe re* 
maining property should be divided in three 
equal shares. Bat this does not, iu my opinion, 
tie tbe arbitrators down to give tbe plaint* 
iff at least ^rd. Both tbe defendants refer 
to further rights which were to be explained 
personally to the arbitrators, and by the 
terms of tbe reference the latter are appoint* 

(5) l Ind. Cas. 371t 13 0. W. N. 63. 

. (6) U Ind. Oas. 264f 7 8. L. B. 113. 


(4) 18 B. 399 at p. 813( 9 Ind. Oeo. (k. s.) 707. 
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eel for tbeHnftl eetelement of the dispotes 
exi>ting between (the parties;.” The plaint- 
HI hiD3feelf chimed more than ^rd share and 
Uiis claim was disputed by the defendants. 
I he amount of bis share wae, therefore, re- 
ferred to arbitrators without any limitation 
as to the amount of his minimum share. 
Jti support of this oonstrnotioD, reference 
may be made to the plaintiff’s own letter. 
Exhibit 41. in which be says “l have all 
the time left the matter entiiely in the bands 
of arbitMtoM at their discretion whether (o 
allow me an inch or no from the property 
in hi8 deposition he attempts lo explain this 
way by saying this was ironical. It is no 
doubt very Ikely that the passage preceding 
this particular fentecoe, in which he says 
he was very pleased to see the arbitrators 
acting to the satisfaction of his brothers ” 
was meant to be ironical ; but this particular 
sentence is a separate one put by plaintiff 
under a separate heading marked III, and 
to my mind it does not read as if it 
intended to be otherwise than a serious 
statement. The reference also gives autho- 
nty to the arbitrators to decide not only 
,y oot the contentions expressly stated there- 
in, but also the disputes that might be placed 
before them by the partiee orally. Such 
disputes would undoubtedly cover for instance 
defendants contention in paragraph 4 of their 
written statement that "plaintiff is io posses- 
Sion of a hard^-a-e shop and cash to the 

, a * I a 4 is a part of the 

property liable to be partitioned and wbiob 

Should be brought into hotchpot.” This con- 

tention would appear also to have been 

raised before the arbitrators, for Viromnl 

ID bis evidence mentions that he tried to 

pe^^nade tbe plaintiff to give an account of 

his earnings but the plaintiff refused And 

Uiis also is stated in the arbitrators’ award 

Ihe award shows ihat it was largely in con’ 

sequence of this refusal of plaintiff that hie 
share has been rednoed^ and. I thinlr 

defendant No 2’a admission that the plaintiff 

Vas entitled to Jrd share was clearly based 
■on the understanding that all the joint 
property should be brought into hotchpot 
and that any other oonstrnotion of it wonlii 
be nnreaeoDeble. If it waa intended by the 
'partiee that tbie qneetion of the plaintiffe 
eeparate earnings «ae to be exoluded from 
the Boope of the reference, it should have 
been clearly expressed in it. As it is j 


hold that the arbitrators bad authority to 
decide, as they did, that plaintiff’s saparate 
earnings constituted joint property as they 
might be ooder Hindu Law, if they were 
obtained with the aid of the joint family 
property ; and even if the arbitrators 
erred in this Boding, it doss not vitiate their 
award. This disposes of ths objection that 
the arbitrators were not JustiBed in awarding 
plaintiff less than a ^rd share and the further 
objection that they went beyond the scopa of 
the reference in treating plaintiff's separate 
earnings as joint family property. 

Under this bead it is also urged that the 
arbitrators had no jurisdiction to hold that 
the Karachi immoveable property was not 
joint family property and that the plaiotiff 
was not entitled to a rbare in it. Bat the 
arbilrators in their award did not say that 
it was not joint family property, but thet 
it was acquired by Gurbomal from bis self- 
acquired earnings and exclusively belonged 
to him. In the hands of the sous it might 
(in the absence of a devise of the property 
by Will, as to which see Jugmohandas v. 
Mangaldai (7) and Parsotam Bao v. 

(8)] constitute joint family property 
though not ancestral, See Malla’s Htodo 
Law, 2od Edition, pages 176 and' 177. lo 
any case there is nothing in the reference 
which barred them io bolding that it was 
not joint family property. And Mr. Isardas 
io this connection points out that eveu in 
the plaintiff’s contentions as set forth iu 
the reference the word "ancestral” is qualified 
by etc.” This objection, in my opiniou, 
therefore, also fails. 

The last contention under this headinif 
is that the arbitrators went beyond their 
jurisdiction by deciding points relating to 
strangers to the reference. No doubt the 
ordinary role is that, as the submissiou oulf 
refers to the arbitrator the question between 
the parties, the moment he touches Ih® 
interests of strangers, be exceeds his autho- 
rity and bis award is void. But this striot 
rnle of English Law obviously cannot be 
applied in partition cases like this, 
the reference clearly referred the question 
of maintenance allowances and of marrisff® 
and ikradU ceremony expenses to the arbitrs* 
tors. The plaintiff himself in liis oonten* 

(7) 10 B. 628j 5 Ind. Deo. (k. e.) 742. ^ 

(8) 29 A. 364, 4 A. U J. 267, A. W. N. (1907) 17* 
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tioDB refers to the question of presents given 
to eiaters, eto,, and marriage and skradh 
expenses as among those to be settled, and he 
is almost neaessarily estopped from raising 
the plea like the present one. Unless 
snoh questions were settled, there woold 
be no 6nal settlement of the disputes and 
the defendants presumably would not have 
agreed to the arbitration. 1 bold, therefore, 
that the objeotion that the award is bad 
for exceeding the scope of the reference is 
not substantiated. 

The next objection raised is that the 
award has been passed after the institution of 
the snit. Oo this point it is snffiaient to refer 
to the case of Sawytr v. Louis Dreyfus .V Oo. 
(9), where it was held that section 
14 of the Arbitration Act docs not apply 
to a case like the present. 

Then it is said that the award has been 
passed ex parte without ‘‘just cause.” As 
already remarked, the reference is very 
wide and it includes terms approving the 
decision of the arbitrators even if it be 
made without enquiries and in any way 
they liked. This is very natural as the 
arbitrators were old friends of the family 
of 20 or 30 years standing, as plaintiff 
himself admits in bis letter, Exhibit 41. 
Thay already knew the isaiD faots giviog 
rifle to the controversy, and I tbink it is 

that the parties cever intended 
them to act with the formality and strictness 
applicable in oases where the arbitra- 
tor is a stranger who knows nothing about 
Ibe dispute. Plaintiff himself privately 
corresponded with the arbitrators regarding 
the dispute, and the patties by their 
conduct and by the terms of the reference 
show that the arbitrators were at liberty 
to get information from one or all of them 
without there being Deoeesarily a formal 
meeting with all the three parties present. 
This is oonermed by Exhibits 28 and 41. 
Id Exhibit 28 Virnmal mentions that *' it 
was only tbe other day that Gover* 
dbao’s representatives came to tell ns all 
about Goverdhan'e claim”. lo his reply in 
Exhibit 41 plaintiff writes, ” for my part 
a?4tybody haa clear monopoly to act 
tgparttV In bia deposition plaintiff admit! 
that this paragraph U in Exhibit 41 doea 
expraaa his view of tbe matter, at any 

(9) 20 iBd. Oat. 604} 7 S. h. B. 1, 


rate, prior to his revocation of the refer*' 
enoe. In this case the only formal meeting 
appears to have been that of the 27th' 
August, when tbe plainiiff, as 1 have already 
held, was present, and in my opinion the 
plea that fhe arbitrators improperly acted 
ex parte is not established, 

I now take np the objeotion that the- 
award haa been based on the alleged Will 
of Gordasmal which was neither produced 
nor proved before tbe arbitrators, and when 
the parties had agreed to divide the 
property dehors the said alleged Will. 
This seems, to me to be the plaintiff’s 
main grievance and is a more substantial^ 
objeotion than tbe others. The document 
referred to is a draft Will, which the 
deceased father of the plaintiff got drawn- 
up for biro about a year before his death, 
but which lie never signed. It was found 
after bia death, in a box containing this- 
and other documents which tbe deceased 
used to keep at tbe otak of the arbitrator 
Seth Sbivaldae. The latter, in explanation 
of the document not being signed, says 
that the deceased told him that he intended 
to consult a Pleader by name Sh'valdas 
and one or two other friends about it,' 
and tbe arbitrator Dwarkadas oonBrms 
this statement. Sbivaldae’ evidence regard* 
iog this Will ie corroborated by bis letter, 
Exhibit 39, and is, in myj opinion, reliable. 
Tbe plaintiff’s Pleader admits for tbe 
purpose of arguments that, as (he care 
stands, the dcoument should be held to be 
a genuine draft Will prepared by the 
deceased in the manner stated by Shival* ' 
das. And even if any dispute can be 
raised regarding the genDineDess of tbe 
dooument in question, it is clear that tbe 
sorroundirg oironmstacoes at any rate 
justify the arbitrators in treating it as a 
genuine document, and that they had 
substantial grounds for believing wbat 
Sbivaldae bas stated in the matter. The 
objection urges that this Will was neither 
produced nor proved before tbe arbitrators.* 
It was, however, certainly produced before 
them. Viromal says that it was shown to' 
him at Seth Sbivaldae' otak and be is 
corroborated in tbie by his letter, Exhibit 
28, in which be nentioDS having read the 
document in question. Sbivaldae, as 
already mentioned, knew of its esutenoe 
before. Tbe 3rd arbitrator Dwarkadai 
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no donbt aays that be eaw it for the 
first time when the award wae written. 
But at the same time he eays that he 
knew of its eiigtenoe and that Shivaldas 
might have told him its contents b^-fore 
that. Ite existence is also proved to have 
been known to the parties to the refer- 
ence. Plaintiff at first denied having had 
any knowledge of it, but when his attention 
was drawn to Exhibits 38—40, be had to 
admit that he had beard about it. As 
regards the question of its being plsoed 
before the arbitrators, it is to be noted that 
section 6 of the Evidence Act does not 
apply to the case, for under section 1 of 
the Evidence Act (be provisions of that 
Act do not apply to proceedings before an 
arbitrator, in this respect differing from 
the English Law which holds that arbitra- 
tors are bound by the same rules of evi- 
dense as Courts of Law, see Enoch 
Zarettky, In re (10). The arbitrators 
were, therefore. clearly justified in 
treating the Will as a genuine document. 

The objection farther says that the parties 

had agreed to divide the properly dehors 
the said alleged Will, but no evidence bas 
been adduced as to any such agreement, 
nor bas it been relied on in argument. 
All that was conlendtd was that Ihe Will 
was not mentioned in the reference and, 
therefore, it must be deemed to be excluded. 
As to this it is sufficient to say that no 
particular documents nor any restrictions 
in the matter of evidence are mentioned 
in the reference. On the contrary tho 
reference contains an expressed autboriza. 
tion to the arbitrators to proceed with 
or without^ making enquiries and to arrive 
at a decision in whatever way they liked ; 
and in view of this, this contention clearly 
fails. It is not a case where there was 
any clear necessity to refer to the Will at 
all, and the omission to do so does not, 
in my opinion, justify the inference that 
the parties intended it to be excluded from 
consideration, 

The objection is, therefore, reduced to 
the question whether the arbitrators were 
justified in taking this docnmsnt in oonsidera* 
tiOD. Now no doubt it is the law that, 
though the Evidence Act does not apply 


to proceedings before an arbitrator, yet 
the latter murt not receive and aet upon 
evidence or decide upon grounds which would 
render his award utterly unfair or worthless. 
Also as stated in the case of Cunttii 
V. Crowder (4) it is a well-establwhed 
principle of law that an arbitrator ought 
not to bear or receive evidence from cue 
side in the absence of the other side, without, 
if be does, giving the side affected by such 
evidence the opportunity of meeting aud 
answering it. A good illustraiinn of this 
is contained in that ease. There the 
arbitrator bad received certain papers 
and doonments from the defendants in a 
suit referred to bis arbitration, together 
with a letter from the defendants oontaio* 
ing some comments on the documents sent 
to him, and made his award without giving 
the plaintiffs any opportunity of seeing the 
said papere and documents and of meeting 
the inferences deduoible from them. The 
papers in question were doonments which 
referred to particulars of ruling rates of 
coal (page 3)2*) that were in dispute and 
affected the arbitrator’s decision. It was 
consequently held that there was such a 
breach of duty on the part of the arbitrator 
as entitled tbe plaintiffs to have tbe award 
set aside. A recent instance of another 
kind is contained in (be case of Walford 
Beker Sc Co. v. Macde (11), In that case 
a oontraot for tbe sale of eugar contained 
no provision for the saapension of deliveries, 
"if the production by the sellers was 
prevented or lessened by causes beyond 
their control”, nor any similiar clause. 
Owing to a cause beyond their control, tbe 
production by tbs sellers was " prevented 
or lessened,” and they suspended delivery. 
Dispute having arisen, recourse was bad 
to arbitration. A former contract between 
tbe parties containing such a suspension 
clause as the above was produced to tbe 
arbitrator by the sellers. The arbitrator 
made an award simply that " tbe sellers 
are entitled to suspend delivery order 
ibis orntraot.” The Court was satisfied 
that, in inakirg this award, tbe ai bitrator 
was ii floenoed by tbe terms of tbe earlier 
oontraot. On this it was held that the 
award mast be set aside, the arbitrator 


110) (1010)1 K B.8i7;70L.J.K. 

As OUl« 


B. 363jl01L. 
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having been gnilty of legal Tnisoondnot, 
inaamaoh as he had, in making the 
award, looked to a doonment other than 
the oontraot, whioh was the only matter 
before him, or, in other words, had 
allowed to be given, and had acted noon, 
evidenoe which was wholly inadmissible, 
and whioh went to the root of the qoestion 
submitted to him for decision. But the 
present case is quite a different one. 
Even if plaintiff did not know the 
arbitrators contemplated taking this Will 
into consideration and was given no 
opportunity of being heard against it, this 
would not necessarily prejudioe him. The 
document was not one which be could 
seriously contest, in the sense of showing 
it was not genuine or its contests untrue. 
All that he could urge would be that it 
was unjuet or bad no legal validity. Bat 
he clearly bad an opportunity to raise 
these pleas, and in fact appears to have 
done so. Even before the reference he 
was in oommanioation with Shivaldas as 
to the document prejudicing, or be puts 
it) "deviatiug” bis rights (Exhibit 38) ; 
and in bis dual story of what happened 
on the 27th he says the arbitrators 
themselves told him that there was no Will, 
but only a rough unsigned document whioh 
was not genuine and that could not he 
relied on. This of course is an obvious 
lie, hat it corroborates the evidenoe of 
Shivaldas that the Will was referred to 
at the meeting of 27tb August, though be 
is not supported by the other arbitrators 
in his statemeot, that it was actually 
produced and inspected during that meeting. 
It was not necessary to produce it as 
the general tenor of its contents was, I 
think, undoubtedly known to the arbitrators 
and parties. In his letter, Exhibit 39, 
Shivaldas offered to ebow the document 
to the plaintiff, and it is very unlikely 
that the plaintiff did not go and see it 
when be was at Sbikarpnr later on during 
that month about the time he signed the 
reference. Shivaldas no doubt in bis evi* 
denoe says that be cannot eay whether the 
plaintiff knew of this Will before the 27th 
August, but his memory is obviously faulty 
as ebowo by Exhibits 38 - 40. I bold on 
the evidence that the plaintiff knew of 
the Will and its oontente, and bad had an 
adefuate opportunity of meeting and 


answering it, and in my opinion there 
was nothing improper in the arbitrators 
taking it into oonsideration. It was a 
document whioh was clearly reliable as 
evidencing what the deceased father, at 
any rate shortly before hie death, thought 
sbonld he arranged abont the division of 
the family property between his sons, and 
presumably he would be in the best posi> 
tioD to judge fairly in the matter. 

According to Hindu Law, in oases like 
this not governed by the Hindu Wills Act 
or SucoessioD Act, it is not necessary that 
a written Will should be signed or attested, 
and prime facie it had, therefore, greater 
validly than a similar document wonld in 
English Law. At the same time I do 
not mean by this to prejudice the decision 
of the 7th issue, for as stated in the oase 
of Vinayak y. Oovindrao (12), in order to 
make it a valid Will it is necessary to be 
shown that the doouroent is a complete 
instrument and expressed the deliberate 
intention of the testator. All I decide at 
present is that the arbitrators conid take 
it into consideration and they did not 
act improperly or unjastly in doing so. 
I bold, therefore, that this objection is also 
invalid. 

The further objections taken in paragraph 3 
(6) of the amended plaint that the award is 
written on an unstamped paper, and that 
the award was not made on the date on 
whioh it is alleged to have been made, are 
not now pressed. 

The only other objection taken in the 
arguments is that the award is invalid as 
being incomplete, in that it does not maks 
any actual partition between the parties. 
This objection is not included amongst 
those mentioned in paragraph 3 (6) of the 
plaint, hut it can be taken as covered 
by the words “inter alia" in that para, 
graph. As rnled by the Privy Council 
in the case of Makund Bam Sukal v. Saliq 
Ran (13), the ground for bolding an 
award to be invalid no accoont of its not 
disposing of all the matters referred 
appears to be that there is an implied 
condition in the sabmieeiou of the parties 
to the arbitration that the award shall 

(12) e B. H. 0. R. 224 at p. 228. 

(18) 21 C. 600; 21 L A. 47f 6 Bar. P» 0* J, 428$ 10 
Ind. Deo* (it. 8.) 1023. 
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BBBh condition icpl.ed or Brnrcccnd in the 

object of the reference wee to finally settle 
the dispctos between the parties. No doubt 
It IS the case that theplaintiH aska that he 
should get hia share separately, hut there 
.e no express nr implied indication that the 
arbitrators were expected actually to parti- 

Thi property by metes and b.iunde. 

This would in fact appear impossible for 

them to have done in the case of the 
immoveable property at Shikarpur, in which 
the parties cousins had shares, so the pre- 
sumption IS ajra.nst any such intentln. 

The case is also quite different from that 
of i>/.„lsm V. S.,h-«abai (U), where 

the subject-matter referred was a suit 
that bad been filed for partition Bed 
poseession. In that case it was of cmrse a 
necessary consequence that there should be 
an actual partition by metes and hounds. 

But here a division by a declaration of 
shares was quite sufficient for a settlement 

n'o a^st el 5- - P“rtiee, and 

no actual division by metes and hounds 

was necessary. As ruled in the case of 

SWuo v, Bcdkciurdfi), in cases where an 

award directs partition to be effected Tt 
dissolves the joint family and froin. 'tbs 
moment of its date it severs their interests. 

This completes the coiisideration of the 
objections raised to the award, and for 
the reason, given above I answer issue 
lA in the negative. It follows that under 
issue 1 the suit must be held barred by 
the^award. It is not necessary to decid^ 

After the above judgment had 

been delivered Mr. Rupchand for the 

plaintiff claimed that the suit should not 
be diemiseed, but that the plaintiff ‘ 
entitled to a preliminary decre ?of pa^ti! 
tion, on the b^sie of the <iward TT« a 
that as the suit was filed befoie the aCd 
was made, the case should bo treated I 

If the suit had been compromi^d wfiete " 

decree issues in terms of the oomprom^e 
The matter must, however, be consider' 

1-7 “'“PP'Jpd p linJ 

vvhich affords the only basis on which 
plaintiff’s suit wasal’owed to proceed Ip 

(14) IQ.Ind. Cae. 874; 6S. L. B J4fl 

(.6) 2 lad. C. «lj 33 B.®'4JrU Bom. L b 
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this amended plaint, he seeks fo 
the award, and now that he has failed ‘n 
that he cannot claim a decree on a ground 
which IS quite inconsistent with his plaint 
in which he contends the award is invalid 
<"/. Vtnat/ak v. Oovtndrav (12). 

This view has the authority of the Privy 
Council to support it. The case of Jr.Sm. 
chunder Singh Shamachurn Bhutto (18) 
eoides tbaf. the determiDatioDB io • 
oanse ehonld be fonnded npon a oase either 
to be foQnd io the pleadings, or iovolwd 
>D, or ooDsistent with, the ease thereby 
made, and that the state of fasts, and 
tbe equities and ground of relief originally 
alleged and pleaded by the plaintiff, are 
Dot to be departed from,*^ 

In aooordanoe with this prineiple, there 
are namproos rnlinge to the effect that a 
plaintiff cannot be allowed to abandon hie 
own oafie. adopt that of the defendant, and 
Ph»m relief on that footing, cf. Shihkritk 
Strear v. Ahduol Bahem (17), Mylapoit 
Iva$awmv v. Yfo Kay (l8), Balmukund Eaur- 
da» V. Bhagwandas Eeaurdas{i9) and Noyendra 
Mohan Ray v. Pyarx Mohan Saha (20). No 
donbt it can be said that tbe original 
plaiot coDtaiDS nothiesr inoonaisteDfc with 
the relief now elaimed, but as already 
remarked, it is tbe amended plaint whieh 
the Ooort has now to oonsider; and in any 
oase the original plaint was olearly an 
ettaok on tbe arbitration prooeedings, ivhiob 
inoloded the award as its nataral sequaela. 

I, therefore, refase this reqaeat, and bold 
that plaintiff’s sait mast be dismissed. If 
the award is not aoted on by defendanfs, 
he has his remedy. I oan hardly ooneeire 
that the present salt woold bar a separate 
suit on plaintiff’s title under tbe award, 
sinee defendants themselves admit plaintiff's 
•tie thereunder, and this title sorely can* 
therefore, be held to be a “matter 
w loh might and ought to have been made 
a ground for defenoe or attack” in this suit 
wi bin tbe meaning of Explanation lY fo 


406 . 


^ ^ (P- 0 ■» 2 Ind, Jut. 

E R 3 ^ ^ 
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Sa”p C J J“--397l 5 

” iok « / ^ 8-) 53>. 

q?/°f Po*" ^ «-209. 

c loj, ° 


Vol. LIIll INDIAN CASES. 345 

HiLLIVOAi> UOOSA t>. SKOBBTiRT OF STATE KOR IKDIA. 


Pdction 11 of tbe Civil Proo^dore Code. 
Bat Mr. BopobaDd’s applioatioo will in 
any oaee eoffioe to dispose of any sooh 
bar. 

As to oosts, 1 see do soffiofent reason for 
departingr from tbe ordinary rule that these 
aboold follow tbe event, and plaintiff most 
bear defendants’ costs inolnding tho^e ff 
defendant No. 3, for whom a separate Pleader 's 
fee is allowed. Bat in drawinir up tbe 
bill of costs, allowaroe ebould be mnde 
for thoee already paid by plaintiff under this 
Court’s order of 27tb September 1915, and 
defendants are not entitled to inolude in 
their eoeta the amount of stamp and penal* 
ty paid by them in respect of (he award. 
As the award vtas mainly in tbeir favour 
there is no reason why they should oot 
have arranged for tbe stamp at or about 
the time it was drawn, especially in view 
of tbe plaintiff’s suit against them. If 
they had done eo, they would have been 
entitled to recover tbe proportionate share 
of the stamp payable by the plaintiff under 
section 29 (g) of tbe Indian Stamp Act 1899, 

dismissed. 


madras high court. 

SicoiiD Civil Appeal No. 1954 of 1918. 

July 22, 1919. 

Pfe««n<j— Mr. Justice Seshagiri Aiyar and 
Mr. Justice Bskewell. 

HALLINGAL MOOSA KUTTI— Dbfbkd. 
AMT No. 1 — ApPIILANT 
versus 

Tai SECRETARY o» STATE for INDIA— 

Plaimtipf — Bbsponbbmt. 

Begirtration Act {JVI of 1^0S)| I (d)^ 

LtUBC by Oovernment — Grants or ascignmcnts 0 / 
inUriitf u^hcihtr include lease hy Government — 
Stipulation against erection oj bui7din^# on land 
demised in Ualahar, legality oJ^Ualohar Compensation 
for Tenants* Improvements Act it Mad of IM 0 , t. 19 
— Ofo«m Grants Act (X^ of iSOVi 8 — **Qront*\ 

meaning of^^Interpretation of Statutes ^Ejusdeni 
gQDeriii rulo of appUcahiUty of. 

The words “grentp or essi^ziineDta of intereat** id 
• eotiOD 00 iU <d of the Kecciatratioo Act are com* 

( ^rebenaire enough to ioclade a leaao hj Government. 
p. 847i ooh lO 

MwnsM Lai r. Oopi Ballabh , 22 Tnd Cu. 033; 12 
Ac L* 219| 80 A* 170p dissented from. 

A lUp^etiouj % le%ae granted hf Gororomeat 


of lend in Vnlabor, that the loNseo should 

not erect build ires thereon does not fall within 
mischief of section of fho Mnlnbar Coir pen.'»at inn 
for Tenants' Improvements. Act and is saved by 
section 3 of the Crown Grants Act. Tp. col. 2 ] 

The expression “grant” in Beetiou 2 of tho Crown 
flrants Act is not restricted to t)ie tmnsfer of 
prerocrativc ngbfs possessed by tho Crown but 
denotes transfers of land of every description 
cob 1.] 

Dost Muhamuwd Khan r. Bank of Upper India 
3 A. L A. ^V. N ' 'POR), considered. ’ 

In conafruinsr exprc.ssiona n.'sed in a section of a 
Statute, it must first be ascertained from tbe lansmaye 
of the section the class of cases which wore intend, 
ed to he affe- ted If tho intention is clear, (he 
occasicn for the introduction of (he ejusdem geneyjg 
rule of interprotation would not arise, [p 346, col. ?.] 

Seoord appeal against tbe decree of the 
District Court, South Malabar, in Appeal 
Suit No 324 of 1918, preferred against the 
decree of (be Court of tbe Principal Diatriofc 
Munsif, Calicut, in original Suit No. 118 of 
1916. 

FACTS. — Certain land ooDfafning oo. 
ooanut trees was relinquished by the S. 
I. Railway Company, and taken poseea* 
sioD of by tbe Ist defendant. The Govern- 
ment thereupon granted the land to tbe 
lat defendant on lease for 3 years at a rent 
ofRs. 1.0 per year. Tbe defendant eon* 
traoted not to erect or alter buildings, not to 
cut trees, etc. He, however, erected bnild* 
ings. In a suit in ejeolraeni by (be 
Goveroment the defendant contended: (1) 
tbe lease was inadmissible in evidence, as it 
was not registered, (2) tbe contract not to 
erect, etc., was bad as penal and obnoxious to 
section 19 of Madras Act I of 1900, and tbe 
defendant claimed tbe value of a building be 
bad erected. Tbe lower Courts decreed the suit 
and ordered tbe defendant to remove fixtures. 

Mr. K. P. M. Motion, tor tbe Defendant- 
Appellant. — Tbe lower Court is wrong in 
bolding that section 90, clause (d), of tbe 
Registration Act applies. It applies only to 
grants of sovereign rights such as rights to 
minerals, etc. 

Section 90, clause (d), refers only to sanads 
and inam titls-deeds “and other documents” 
obviously ejusdm generis with “s'lnorf^” which 
oinvey tbe sovereivn right of the Governmsnt 
only. S^e Munshi Lai v. Oopi Ballabh 
(1), following Dosi Mohammad Khan 
V. Bank of Upper India (2) and Dost 
Mohammai Kknn v. Bank of Upper India (3), 

(l; 22 lud. Tm. 033, 86 i. 176-. 12 A.. L. J. St9. 

(9 ) 8 A. U J. 12»i A. W. N. (1906) 41. 

(dj 8 A. L. J. m A* W. N. (1009; 296. ^ 
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Government has no sovereign rights in 
Malabar. So any lease of land by Govern* 
ment oannot stand on a better footing than 
one by a private party. 

Taking it that seotion 90 oannot apply, 
either seotion 17 of the Registration Aot or 
seotion 107 of the Transfer of Property Aot 
must apply. In either oase the dooument 
is not admissible without registration. 

Seoondly, I mast get the value of the 
chamagami made by me. 

The oontraot not to ereot bnildings, eto., 
upon the lands is obnoxious to section 
19 of the Malabar Compensation for 
Tenant’s Improvments Aot (Madras Aot 
I of 1900). It is void. This law is 
not affeoted by the Crown Grants Aot 
(XV of 1895), whioh was passed to affeot 
the Transfer of Property Act alone. The 
Malabar Aot is subsequent and it oan hardly 
be said that a prior general Aot will over- 
ride the provisions of a sub^equeotspeoial Aot. 

Tbe Government Pleader (Mr, Rameatim)^ 
for the Respondent : ~ Section £0. clause (d), 
applies. If it oan apply to a oase of a gift or 
grant of full proprietary rights, it applies 
Donetbeless to a grant of a limited leasehold 
interest. Tbe words in the olaase end 
with “any interest in land” inoluding 
limited interests like the prerent. 

SeoticD 90 is inoperative in exoluding the 
application of tbe Act to grants by Govern* 
ment. It was never in tbe oontemplation 
of the Legislature that there should be 
a distinotion between grants of full interests 
and grants of limited interests. See also 
reotions 17, 49, and 49. 

The Croan Giants Aot is the sole 
antbority in oases of grants by tbe Crown 
of whatsoever nature. See tbe word *' trans* 
fer” in tbe preamble. So Madras 
Aot 1 of 1900 cannot apply. 

There is no differenoe in tbe operation of 
section 17 of tbe Registration Aot and seotion 
107 of tbe Transfer of Property Aot. For the 
seotions of the latter Aot referring to regis- 
tration are to be regarded as part of tbe 
Registration Aot (section 4, Transfer of Pro 
perty Aot). 

JUDGMENT.— Two questions of some 
importance have been argued before ns in 
this oase. By Exhibit A (he 1st defendant 
took, a lease of certain lands near a Railway 
station from the Government. Tbe lease 
was for three years and provided for a rent 


of Rs* 150 per annum. It oontaiued a 
olause that tbe defendant should not ereot 
buildinge on the land. Notwithstanding 
this undertaking he put up buildings on it. 
The suit is by tbe Seoretary of State for 
ejeotment. Tbe defendant pleaded that 
as Exhibit A was not regielered it was not 
admissible in evidence; and seoondly, that 
tbe provision restraining tbe defendant from 
erecting buildings is obnoxious to seotion 19 
of Aot I cf 1900, of tbe Malabar Compensa- 
tion for Tenants* Improvements Aot. Both 
these contentions were overruled by tbe 
Courts below. We think tbey.'are right. 

It was argued for tbe appellant that the 
firet question relating to regiatratiou is 
oovered by Mnnahi Lai v. Oopi Ballabh 
(1). With all respect to tbe learned 
Judges we are unable to follow it. The 
learned Judges say that tbe words other 
documents purporting to be or to evidence 
grants or assignments by Government of 
land or of any interest in land” in section 
90, olause (i) (d), of tbe Indian Registration 
Aot should be read ejuadem generit with tbe 
preceding words ''eaitad^and inam title-deeds. 
We see no ground for applying this principle 
of oonstruotion to tbe eeotion. As was 
pointed in Angus y. Dalton (4)^W6 have first 
to ascertain from the language of tbe eec- . 
tioD tbe olasA of oases which were intended 
to be affected. If the intention is clear, the 
occasion for tbe introdnotion of Ibp ejusdtn 
generis rule of interpretation would cot ariee. 
(See also the other oaces collected at page 
546 of Maxwell on the Interpretation oi 
Statnter.) In the present oase tbe object of 
the Legislature in enaoting seotion 90 of the 
Registration Aot seems to be to enomerate 
the olasa of doonmenta executed by or on 
behalf of the Governmeut whioh should not 
be affected by the previous seotions rclatiug 
to regiatralion. In this view there is do 
ground for imputing to tbs Legislature a 
restriotive soope of the operation of clause 
(1) (d) of section 90. Further even applying 
tbe principle we are not satisBed that a 
lease of land is not of the same character as 
a sanad. As tbe leained Government 
Pleader pointed ont, there are sanads by 
Government and temindars whioh grant pm* 
perty on favourab'e terms. Therefore, the 
idea implied in a sanad is not that of a 

(4^ (1878) 4Q. B. 162 at p. 166. 
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gift without refiervatioD. For these reaeocs 
we are noable to agree with the AUababad 
High Court that a lease is not within the 
Bob slanse. A farther argnmentof the learn- 
ed Conneel for the appellant requires a little 
more oonsideration. He oontended, and in 
this also he is supported by Mnnthi Lai 
V. Gopi Ballahh (1), that the words 
grants or assignments by Government cf 
lands or of any interest in land” would 
exolude a lease. We are anable to aooept 
this oontention either, Turning to section 
17 of the Registration Aot we 6nd in sub 
olauee 2 (vn) the use of the word grant, and 
that word is used with referenoe to transfers 
and receipts enumerated in clause 1 (6) and 
1 (e) of section 17. In that connection the 
word has the meaning of transfer and does 
not denote a gift. We are, therefore, of 
opinion that the words "grants orassignments 
of interest” in section 9U (1) (d) are compre* 
beneive enough to include a lease. The 
document, therefore, is admissible in evidence. 

Tbe learned Jndges of the Allahabad 
High Court got over the difficulty connected 
with the Crown Grants Aot (XV of lt&5) 
in a manner which we are unable to accept as 
sound. Section 2 of tbe Aot refers to "grant 
or other transfer of land or of any interest 
therein.” This language shows that the 
word grant ” can be (mplcyed to denote a 
transfer of land. Id the second place, it is 
clear that all transfers of land of every 
description are within tbe operation of the 
section. Mr. Menon’s suggestion, that tbe 
Aot is oondned to the transfer of prerogative 
rights posseseed by the Crown and not to 
ordinary incidents of a mercantile transaction 
iQ which the Crown may be engaged is 
opposed to tbe plain language of tbe Statute. 
We 6nd nothing in Dost Muhammad Khan v. 
Bank o] Upper India (2) and Dost Muhammad 
Ehan V, Bank of India (3) tosnpporttbisview. 

On the second point, we feel no doubt that 
tbe wide language of section 3 of tbe Crown 
Grants Aot is oonolnsive. The Government 
have specially armed themselves with powers 
which they have withheld from private 
parties presumably on the ground that they 
are not likely to misuse them. It is clear to 
PS that these contracts are not within (he mis* 
ehief of section 19 of tbe Malabar Gompensa* 
tion for Tenants* Improvements Act. 

We most, for the above reasons, confirm 
the deereea of tbe Oonrts below and dismiss 


the second appeal with costs. The appel* 
lant will have two months to remove the 
buildings erected by him. 

Appeal dismissed. 

M. c. P. 


PRIVY COUNCIL. 

Appeal /kom Tde C.sLC0TrA Hiqe Codkt. 

June 30, 1919. 

Pretenti — Viscount Cave, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali. 
Musammal BHAGWAT KOBE and otbbbs— . 

A PPELLABTJ 
versus 

DHANUKDARI PRASHAD SINGH 
AND ANOTHER-' Respondents. 

Hindu Law—Widoiu, estate of —Renunciation ly 
widoio, how ejected — Surrender, validity of, 

A Hindu widow can renounce her estate in favour 
of tbe nearest reversioner of her husband, and can by a 
voluntary act efface herself from the succession as 
effectively as if she had then died. [p. 3S3, col. 2.] 

Such voluntary self-effacement can be effected 
by any process whereby there is a tonn fide and 
total renunciation of the widow's right to hold the 
property, [p 36^, col. 2,] 

V> here, therefore, a widow compromised with the 
reversioner her claims to her husband’s estate, and 
tbe documents of compromise were drawn up on 
the footing, not that the widow surrendered her 
right, bnt that she admitted that it did not exist: 

Held, that the widow was preclnded from assert- 
ing any further claim against the estate, and that 
such estate vested absolutely in tbe reversioner, 
[p. 363, col. 2.] 

This case (Privy Council Appeal No. 117 
of 1917) was one of three eoneolidated 
appeals from tbe Calcutta High Court, 
which in this case affirmed a decree of tbe 
Subordinate Judge, Saran, 

FACTS leading up to tbe litigation are 
set out in their Lordebipe' jndgment, Tbe 
two oonneoted appeals involve onlyqneetions 
of fact and the application of well-known 
principles. Tbe present suit referred to 
the estate of Jugal Kishore Singh, and 
the question arose in it as to the effect of 
a compromise made in 1874 between 
Anandi Eoer, his widow, and Mafaabir, 
tbe son of bis sarviving brother. Bsehha 
Singh. 
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Affer Jogal Kishore’a death in 18?2 
Baohhu applied for a oertidoate to oolleofc 
debt dne to the estate, alleffing that he 
was joint with Jagal Kishore. Anandi 
Koer opposed, alleging that they were 
separate and that she was entitled to 
snooeed for a widow s estate. The Distriot 
Judge denided aeainst her, and gave the 
csrtidoate to Baoohu’a son Mahabir, Baooha 
himself having died pendente lile, Anandi 
Koer oonld have contested this deoi«ion in 
a reealar suit, bnt acting , throngh her 
brother and attorney Dokharan she 
accepted it. and in consideration of certain 
property being given her for life for her 
maintenance, agreed not further to contest 

the _ matter. The agreement was duly 
carried oat. 

Inl89i Mahabir died, leaving a widow 
Mu&ammat Bhagwat Koer (the first de- 
fendant-appellant). Anandi Koer died in 
1901. In li06 Mu&ammnt Bhagwat Koer 
adopted Raghesbvar Indar Sabi (the 
second defendant appelhnt) as son to 
Mahabir* 


doGDment which was ezeoated in her name 
by Dakharan. Apart from that, the dooa. 
ment m itself does not. in onr opinion,, 
amount to each a snrrender or relioqnish. 
ment as the defendants contend. It 
amounts simply to an admission that the 
three brothers were joint, an admission 
whioh clearly wonld not, in any way, bind 
the plaintiff even if it had been made. 
No doobti AoaDdi Kodfi who lived for 
some thirty years after these events, 
was content to receive the mainteDanoe 
whioh was accorded to her by Mahabir 
Prasbad, hot there is nothing (o show 
that she ever had any independent advice 
or was ever really informed of her trne 
rights in the matter. This oironmstanoe, 
therefore, is not of very much importance. 
We agree, therefore, with the Sobordinate 
Judge that there was no surrender or^ 
relirqnishinent on the part of Anandi' 
K er, whioh would have the effect of 
accelerating the inheritance and of com'' 
pieting the title of Mahabir to the whole 
estate. Nor, for the reasons above stated. 


The respondent Dhanukhdbari Singh i 
this suit claimed Jngal Kiebore’s estat 
^om Bhagwat Koer and her adopted eot 
He alleged that Jugal Kiebore separate, 
from his brothers in 1854 and that tb. 
title to his estate, after Anaodi Koer’i 
death in 1904, vested in himself ai 
reversioner. It was admitted that he wai 
reversioner both to Jugal Kishore and t( 
Mahabir. The defendants contested his soil 
on the plea, inter alia, that Anandi had 
completely surrendered her estate ir 
1874 to Mahabir, and that the latter 
thereupon became absolute owner. 

The Subordinate Judge found 'that Jugal 

Kishore was separate at his death: and that 

the compromise of 1874 was brought about 

by corruption and was not binding on 
Anandi. ® 


can it be regarded as a family arrange- 
ment which would have had the same, 
effect.*’ 

On the present appeal, 

Messrs. De Oruplher, K. 0., and Dube, for 
the Appellants, submitted that the Courts 
belnw bad oonoarrently found that Jugal 
Kishore Singh separated from his brothers 
about 1?()4, and died separate. That being 
so, Anaodi Koer succeeded him for her 
life. Mahabir Singh was the next rever- 
sioner, Anandi Knersurrendered the whole of 

her estate to Mahabir, and thereby accelerat- 
ed the reversion and made him absolute 
owner. She and the nearest reversioner 
together represented the whole interest in- 
the estate. A Hindu widow can surrender 
her whole interest to the nearest . raver* 


He decreed the suit, and an appeal to 
the Calcutta High Court (Ohitty and 
lennon, JJ.; was dismissed. With refer- 
ence to defendants’ contention that Anandi 

her estate to 
Mahabir, the learned Judges observed as fol. 
lows: 


There is 
Anaodi" Koer 


DO proof on the record that 
was ever a party to the 


sioner: Bangatami Qounden v, NccAioppa 
Oounden (l). 

* 

In this case Anandi Koer did sosorrender. 
her whole interest. This clearly apoears. 
from the terms of the document executed on. 

^ * 

(1) 60 Ind. Cas 49^! 46 1. A. 72; 36 M. L, J. 493j; 
17 A L.J.6a6j 290.L. J.689; 21 Bom. L. E. 64ft' 
28 0. W. N. 777; (1919) M. W. N. 262; 42 M. 628; 26 
M. 1. T. 6; 10 X». W. 1Q6 (P, C ). 
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•her behalf: there was no reservation of any 
kind. 

A earrender by a Hindu widow is effective, 
altboQgh she is granted maiutenanoe cot of 
the estate: Voferdoss Boy v, Modhu Scondari 
Burmonii (2). 

The dootrine of surrender under the Hindu 
Law reaoires that the right of the widow 
should asase; it is just as if she died, the 
reversioner takes the estate net merely when 
she dies, but when her title is extinguished 
by renunciation, remarriage, or any other 
way; Z)e6t Prosad Chowdhry v. Oolap Bhagat 
( 3 ). 

There is no evidenoe that the Rs. 3,0C0 
mentioned by the Subordinate Judge was 
paid as a bribe to Dakharan, the only 
evidenoe is that it was paid for Anandi 
Koer’s credit. We do not contend that the 
mere execution of the deed by Dakharan 
is oonolusive: but we say that Anandi 
Roer being entitled and having in com* 
promise of proceedings taken maintenance, 
there was a relinquishment in Hindu Liw 
which vested the whole estate in Mahabir. 

Messrs. Upjohn, K. 0., Sir W. Garth, K. 0., 
and Parikh, for the Respondents, — What 
Anandi Koer is said to have done in 
1874 could not possibly amount to surrender 
of her right and title to the estate. In 
the first place she did not herself execute 
the document, and there is nothing to 
show it was her act. She being a pardah- 
na$hin, it was necessary to prove that 
she fully understood the meaning and 
effect of the deed, So far from this 
being the oa^e, it has bean found that 
her brother was bribed to execute the dooU' 
ment. 

But even if the doooment be good, it is 
Potbiog but an admission by Anandi of 
Mahabir’s title on the ground that Jugal 
'Kishore was joint with Baohbn. Snob an 
admission by the widow cannot possibly 
bind the revereioner. The decision of the 
Distriot Jndge was nnder Act XXYII of 1860 
and is not res judicata. Only a deoieion 
obtained in a fair trial against a Hindu 

(2) 6 0. 732{ 6 0. L. E. 561; 2 Ind. Dec. (n. s.) 
I3f8e 

' (8) IB Ind. Oaa 278| 40 C. 721 at pp. 728, 762. 

Tlif 17 O.W. y. 7OI1 17 0. L. J. 4B9. tF.'B.) 


wilow wilibinr] the reversioner : Riial Singh 
V. Balwar.t Singh (4). 

A mere admission will not bind, especially 
when, as here, such admission is found to 
be contrary to fact. 

There is nothing to show that Anandi 
knew or believed that she was the owner, 
and that as such owner she was relinquish* 
ing in favour of the reversioner; on the 
contrary she was acting, if at all, under the 
belief that she bad no title, and it is impoasi* 
ble to-say what she would have done had 
she known her real position. 

Mr. Dube, in reply.- The document ? of 
18-4, coupled with the conduct of Anandi 
Koer for more than 30 years, established 
that she knowingly surrendered her entire 
estate in favour of the nearest reversioner. 
Disclaimer or renunciation in favour of 
the nearest reversioner by a Hindu widow 
has the same effect as her death op as her 
adopting: Nobokishore Sarma Rny v. Hari Nath 
Sarma Boy (5), Challa Subbt jh Sastri v. 
Palury PaUabhiramayya (6). 

By relinquishing her estate in favour of 
the reversioners, the widow creates in them 
a present indefeasible right: Dtbi Pro$ad 
Cbcwddhry v.Golap Bhognt (3). 

JUDGMENT. 

ViscouM Cavs,— These are consolidated 
appeals against three decrees of the High 
Court of Calcutta, dated the 22Qd May 
191.S, two of which affirmed decrees of 
the First Subordinate Judge of Saran, dated 
respectively the 17th March and the I2th 
May 1910, while the third modified a 
decree of the same Court dated the 18th 
July 1910. 

The facts leading up to the litigation 
may be shortly stated as follows: Srikishun 
Singh, Baohobu Singh and Jugal Kishore 
Singh were three Hindu brothers governed 
by Mitakshara Law and possessed of 
considerable properties in the districts of 
Saran and Gya and inOadb. Jugal Kishore 
died on the 5th July lb72 without issue, 
leaving a widow, Mwammat Anandi Koer; 
Srikishun died ou the 18tb July 1872 
without male issue, leaving a widow and 

(4) 48 Ind. Caa. 668; 46 L A. 168; 24 M. L. 

T. 36lj 28 C. L. J. 518; 40 A. 693j 9 L. W, 62: 28 C 
W. N. 326; 11919; M. W. N. 166, 36 M. t. J. 697, 21 
Bom. L. B. 611. 

(6) 10 O. 1102, 6 Ind, Deo. (k. s.) 787, 

(6) 81 M. 446. 



•^50 INDIAN CASES. 

BHAOWAT KOEK V. DHANDKDARI PRAIHAD filMOH, 



two dao^btere; aod Baobobn died on tbe 
9kh February 1874 leaving a son, Mahabir 
Singb. 

iffcer Jagal Kish-^re’s death Baohoba 
applied to tba Di&triot Judge of Siran, 
under Aot XXVII of 1830, for a oertifioate to 
eolleot debts doe to tbe estate of Jugal 
Kisbore, alleging that the three brothers 
bad been joint in estate and that be was 
entitled as survivor to Jugal Xisbore’s estate. 
This applioatioD was opposed by Jugal 
Eisbore’s widow, Anandi Koer, who olaimed 
that a partition between tbe three brothers 
had been effeoted in tbe year 1864 and 
aooordingly that at tbe date of her husband’s 
death tbe brothers were separate and 
she was entitled to suooeed to her husband’s 
estate. Baobobn died while tbe dispute 
was pending, but in the result tbe Distriot 
Judge decided that the alleged partit'on 
had not taken plaoe and aooordingly that 
tbe three brothers were joint, and granted 
tbe oertifioate to Mababir. This decision, 
being given only upon a question of 
representatioDj did not preclude Anandi 
Eoer from raising tbe question of title 
again in a suit properly instituted for 
that purpose; but in fact Anandi, acting 
through her brother and attorney, accepted 
the decision and executed an agreement, 
dated the 17tb May 1874, agreeing, in 
consideration of certain property being 
allotted to her for maintenance during her 
life, not further to contest tbe matter; 
and thereupon Mababir took possession of 
the estate. This transaction, the effect of 
which is in dispute, will be referred to at 
greater length hereafter. 

Mababir died on tbe 2l8t June 1894 
leaving no issue but leaving two widows, 
the defendant Munamm'it Bbagvvat Koer 
and Mutammat Rupkali Koer, the latter 
of whom was then enceinte and gave 
birth, on the 11th October 1894, to a 
daughter, named Ramdulari Koer. Mababir 
before his death executed a Will (to be 
referred to later), probate of which was, 
on the 5th January 1895, granted to bis 
two widows. The posthumous daughter, 
Ramdulari, died on the 4th June 1895, 
her mother, Rupkali, on tbe 8th February 
1899 and Anandi, tbe widow of Jugal Kishore, 

6n the 4th August 1904. Oo the I8th 
Febru^ 1906 Bhagwat Koer, the 
Barviviog widow of Mababir, purporting 


to aot under a power conferred upon her 
by her husband’s Will, adopted tbe defendant 
Raghesbwar lodar Sabi as his son and 
executed in his favour a deed of adoption 
dated the 17th February, 1906. 

Tbe plaintiff Dbanukhdhari Prashad 
Singh is the nearest reversionary hair to 
Jugal Kisbore and Mababir, and claims to 
be entitled to their estates; and ou the 
20th August 1907 be instituted tbe three 
suits out of which these appeals arise agaioet 
the surviving widow and the alleged adopted 
son of Mababir io tbe Court of tbe First 
Subordinate Judge at Ssrau. Ooe Ambika 
Prasbad Singh, the purchaser of a part of 
tbe property, joined as oo plaintiff in two 
of the suits, but need not be farther referred 
to. Tbe causes of action io the three suits 
are different, and it will be oonvenieut to 
deal with them separately. 

In Suit No. 200 of 19C7 (out of which 
Appeal No. 100 of 1916 arises) tbe pJaiotiff 
Dbanukhdhari sued to set aside tbe adoption 
of tbe defendant Raghesbwar as invalid 
and contended that the power of adoption 
conferred by the Will of Mababir bad, iu 
the events which bad happened, no opera* 
lion. The terms of that Will must now be 
referred to in detail. 

The Will of Mababir, which was dated 
tbe 20tb December lb94, was divided into 
paragraphs. By paragraph 1 tbe testator, 
after reciting that he had then no male 
issue but had two wives living, directed 
that if any child should be born of either 
wife, or if children should be born of both 
wives, they should after his death become 
possessors of all his moveable and immoveable 
properties, whether ancestral or eelf* 
acquired, whereby tbe name and reputation 
of his ancestors might be perpetnated and 
tbe religions merit of his family might be 
preserved. By paragraph 2 he directed 
that if at tbe time of his death his children 
should be minors, his wives snccessively 
should aot as their guardians and manage 
tbe estate. It was contended that, although 
the word ''children” {,aulad) is used in 
the above two paragraphs, they were in fact 
intended to operate in favonr of male 
children only ; but it is unnecessary to 
determine this question, as in any evsnt 
the first two paragraphs are controlled, eo 
far as female issue are ooDcaroed, by the 
third paragraph of the Will. Tbe ihiiil BOfi 
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fourth paragraphs of the Will are in (be 
following terms : — 

3. If there be no son boro of either 
of my wives and only (a) daughter be 
borDi in snob a ease also the management 
of the reasat shall be eondooted by either 
the senior or the junior wife, whoever may 
be existing, and her (the daughter’s) gnar* 
diansbip and training and eduoation shall 
be oondnoted as provided in paragraph 2. 
She will have the daughter married in a 
good family as is the oustom in my family. 
My wives up to the terms of their respeotive 
lives shall remain proprietreseesand possessors 
as provided in paragraph 2. After the 
death of both of them my daughter shall 
beoome the proprietress, and she shall 
perpetuate the name and reputation of my 
family by residing in my boose and roain- 
taihing the same as the absolute proprie* 
tresp. 

4. If by the will of Piovidenoe no 
male or female ohild be born to me, in 
that ease both my wives, one after another 
as provided in paragraph 2, shall remain, in 
oonoord, proprietors and managers and 
perpetuate the name and reputation of the 
family up to the terms of their lives. I 
also authorize my wives that, if both of 
them exist, they in oononrrenoe. Or if either 
of them die, the surviving wife alone shall 
seleot aooording to her oboioe some worthy 
boy from my family or the families of my 
relatives and adopt him, who shall remain 
obedient and dutiful as a son up to the 
terms of tbe lives of my wives ; and the 
said adopted son after tbe death of my 
two wives shall remain absolute proprietor 
in my plaoe as my son, and be shall have 
all authority sueh as is possessed by me. ” 

Id tbe suit now under oonsideration it 
was contended by the plaintiff that under 
the express terms of tbe Will tbe power 
of adoption oonferred by paragraph 4 was 
eontingent on no mala or female ohild 
being bom to the testator, and that as a 
daughter was born to him (although after 
bU death) the power of adoption never 
arose. He also contended that Bagesfawar 
was not a ' member of the class, consisting 
M tbe testator’s family (Utandan) or tbe 
Cimilies of bis relatives, from which alone 
dny adoption could be made. Both these 
OOntentions were upheld by the Subordinate 
^dfi, vtho aecordingly set the adoption aside; 


and on appeal the High Court, while holding 
that Ragheshwar was within the class dee'- 
oribed in the Will, agreed with the Sub- 
ordinate Judge in holding that in the 
events which had happened the power of 
adoption did not arise, and accordingly 
dismissed tbe appeal. 

On appeal by the defendants to this 
Board tbe appellants relied on tbe strong 
presumption that the testator, a Hindu, 
would have desired that, in tbe event (which 
happened) of his having no child who 
survived him and attained maturity, a son 
should be adopted to him by bis widow, 
and contended that the Will most be constru- 
ed as having that effect, Tbe presumption 
is DO doubt strong, and in a case of this 
kind tbe Courts would not be astute to 
defeat an adoption not clearly in excess of 
tbe power ; but in the present case it 
appears to their Lordships to be impossible, 
without unduly strainiog tbe words of tbe 
Will, to pot upon it tbe oonstrootion con- 
tended for on behalf of tbe defendants. The 
words ' if DO male or female child be 
born to me ” clearly govern the whole of 
paragraph 4 of tbe Will, including the 
power of adoption ; and it is impossible, 
without going outside the terms of the Will 
and in fact making a Will for the testator, 
to bold that in tbe events which happened 
tbe power took effect. 

Tbe result is that the decision of tbe High 
Court in this suit is right and that this 
appeal must fail. 

In tbe Suit No, 196 of 1907 (out of 
which Appeal No. 131 of 1916 arises) tbe 
plaintiff Dbanukdbari sued for a declaration 
that under the terms of the Will of Msbabir 
and in tbe events which had happened the 
plaintiff was entitled to immediate posses- 
sion of Mahabir’s estate. He based bis 
claim on the contention that on tbe true 
eonstrnctioD of paragraph 3 of the Will tbe 
widows were only entitled to be guardiane 
of tbe testator's daughter and to manage 
the estate during her lifetime, and that 
upon her death the estate passed to her 
mother Bopkali and on tbe death of the 
latter to the plaintiff. The Subordinate 
Judge held that, on tbe tree oonstmetion 
of paragraph 8, tbe widows took life eetatec in 
enccesaion aod that on the death of tbe enr« 
viving widow the property paesed t« 
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Ramdnlari or ber representatives onder 
seotion 106 of the •Suooeasion Aot, Hp, 
therefore, dismissed the olaim for posies’ 
8IOD, bat added to his iadffaient a deolara- 
tjon. under seotion 42 of the Speoifio Relief 
Aot, of the right of the plaintiff as heir 
of Ramdolari to snooeed to the estate of 
the testator after the death of the sarviving 
widow Bhagwat Koer. Both sides having 
appealed to the High Coart, that Court 

affirmed the deoree of the Subordinate Jodge 

dtsmiisiDg the suit for possession, bat 
etruok out the deolaration as to the 

plaintiff’s reversionary right, holding that 
hie plaint contained no olaim for such a 
deolaration and that the plaintiff had not 
made out his title to suooeed to the estate 
of Ramdnlari. The plaintiff thereupon 
appealed to this Board. Their Lord.ships 
agree with the deoision of the High Court 
in this oase They are satisfied that on the 
true oonstrnotion of the Will and in the 
events wbioh happened the estate was given 
to the testator’s widows saooeseively for life 
and after the death of the survivor to 
Ramdulari, so that Ramdulari became enti 
tied at birth to a reversionary estate under 
. seotion 10? of the Succession Act ; but the 
plaintiff has not in this suit adduced evi- 
dence proving his olaim to be entitled to 
her estate, and accordingly no declaration 
should be made in his favour under the 
Speoiho Relief Aot. This appeal, therefore 
also fails. ’ 

In the Suit No. 199 of 1907 (out of 
which Appeal No. 117 of 1917 arises) the 
plaintiff sued to recover the estate of 
Jugal KiBbo»*e, alleging! that in the year )86i 
the three brothers. Srikisbun. Baobchu and 
Jugal Kisbore, separated and partitioned their 
properties between them, and that accord- 
ingly on the death of Anandi in 1904 the 
plaintiff as the next reveraionary heir succeed- 
ed to Jugal Kiahore’s e3^ate. The plaintiff 
also alleged in this suit that certain pro- 
parties in Qya held under viokurrart leases 
in favour of Baohohn alone in fact belonged 
to the three brothers .iointly and were 
partitioned with the other properties. The 
defendants denied the alleged partition and 

agreement 

of 1874 above referred to as amounting to 
relinquishment by Anandi of ber estate 
the next reversionary heir Mahabir so 
to vest the whole proprietary right in 


the latter They also alleged that the Gya 
properties belonged to Baohohn alone 
Upon the issues so raised a large amount 

documentary evidence was 
adduced, and in the result tbs Subordiuite 
Judge was satisded. notwithstandiug the 
decision ID 1874. that the alleged partition 
naa m fact taken place, and accordingly that 
Jugal Kishore at bis death was separate in 
estate He also held fhat the Gya proper, 
ties belonged to the three brothers aod were 
iQoJQded in the partition; With regard to 
the transaction in 1874 the learced Jodge 
held that the agreement executed on behalf 
of Anandi was not within the anthority of 
her agent and was obtained by ooiraplion, 
and that snob agreement was never ratified 
by Anandi. He accordingly made a deoree 
in favoor of the plaintiff. An appeal to 
the High Court against this deoision was 
dismissed. On the appeal by the defendants 
to the Boeri it at once appeared that 
upon the question of the partition aod 
upon the question . of the ownership of the 
Dya properties there were ooncuneot find- 
ings of fact in favour of the respondents 
which conld not well be questioned ; and 
accordingly the argument of the appellants 
turned on the legal effect of the trans- 
actions of 18 ?4, which must now be more 
fully stated. 

After the deoree of the District Judge 
delivered on the 18th April 1974, by which 
he held that the three brothers were joint 
in estate and accordingly that Mahabir 
was entitled to a certificate, negotiatione 
were entered into batween Mahabir and the 
attorney of Anandi. her brother. Baba 
Dukharan Singh, and on the 17th May 
18<4, two ekrarnamas or agreements were 
executed. By one of these ekrarnamat, which 
was executed by the attorney on Anandi’i 
behalf, after a recital of the recant litigation 
and the grant of the certificate to Mababir. 
it was stated that Anandi, " in admieeicn 
and acceptance of the judgment and ordef 
of the District Jndge,” and in consideration 
of the fact that Mahabir was the heir, pro* 
prietor and possessor of the estate of the 
three brothers, and that she had no pro* 
prietary interest therein and was entitled tn 
maintenance^ according to the position 
the family, “ ceased from litigation. ” and 
that Mahabir, as the heir of the thro« 
brotbera, had given her an S-annaa ehiii 
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of a oertain mouzah oat of the joint estate 
of all three brothers for her maiDteoanoe 
daring her life ; and after reciting that 
Mababir had on the same day ezeoured an 
eirjrnamato the same effect, the agree* 
ment oonclnded : Now contrary to the 
terms of these ekrarnamas my principal shall 
have DO right, claim, dispute or demand 
in respect of the estates of the deceased 
persons against Baba Mababir Prasbad 
Singh, On tbe same day Mababir ezeoat* 
ei another ekrarna'na in similar terms, 
whereby he secnred the agreed maintenance 
to Anandi daring her life. In parsaanoe 
of these docoments Mababir was forthwith 
let into possession of the whole property 
C'f the three brothers ; and from tbe date 
of these documents until her death in 1904 
Anandi doly received tbe agreed maintenance 
without dispate or objeotion. 

It was considered both by the Sobordinate 
Jadge and tbe High Coart that these 
docaments were ezeooted by tbe agent of 
Anandi without authority and in oonsidera* 
tioD of the payment of a bribe to him. 
Their Lordships cannot accept that view. 
T.here was indeed soma evidence to show 
that a sum of Rs. 3,000 was paid by Mababir 
to the attorney some time after tbe ezeou* 
tioQ of tbe documents ; but it was not 
proved that this sum was not paid in due 
course to tbe attorney as agent for Anandi 
and duly aooonnted for to her. In any 
case, tbe agreement having been accepted 
and acted upon by both parties for a period 
of thirty years without objection, and tbe 
stipulated maintenance having been duly 
received by Anandi during tbe whole of 
that period, it is not open to tbe plaintiff 
now to dispute the autborily which was 
plainly admitted by Anandi herself daring 
her lifetime ; and in view of this oiroum* 
stance it appears to tbe Board that the 
agreements in qnestion muet be treated for 
all purposes as binding upon Anandi and 
tbe transaction oannot now be disturbed. lo 
this aspect of the matter it became neoes* 
eary for their Lordships lo consider what 
^as tbe true legal effect of the transactions 
referred to. 

Tbe power of a Hindu widow to surrender 
or relinquish her interest in her husband's 
estate in favour of the nearest rever* 
eioner at tbe time has often bas'i considered 
•ad waa fully dealt with by tbe Board iq 
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the recent cape of Eatgisami Ooun'ien v, 
Nackinppa Ooun‘}en il). Ah pointed nu^. in 
that case, it is (settled by long pructioe and 
oor.drmed by a series of decisions that a 
Hindu widow can renounce the estate in 
favour of the nearest reversioner, and by 
a voluntary act efface herself from the 
succession as effectively as if she had then 
died. This voluntary self-effacement is 
sometimes referred to as a surrender, some- 
times as a relinQuishment or abandonment 
of her rights; and it may be effected by 
any process having that effect, provided 
that there is a bona Jiie and total renun- 
oiition of the widow’s right to hold the 
property. In the present case there was 
indeed no formal surrender by tbe widow 
of her estate ; but there was an express 
agreement, binding upon her, that for con- 
siderations which appeared to her sufficient 
she would abandon tbe claim which at the 
time she had a good right to make and 
would have no right, claim or demand in 
respect of tbe estate of her late husband. It 
is true that tbe documents were drawn up 
on the footing, not of a snrrender of an 
acknowledged right, but of an admission 
that the right did not ezist ; but in sub- 
stance. and disregarding the form, there 
was a complete self-effacement by tbe widow 
which precluded her from asserting any 
further claim to the estate. Tbe question 
is DO doubt one of diffiiulty, but upon the 
whole their Lordships have come to tbe 
conclasioD that the ezeoutiou of tbe two 
elcrarnamai, fallowed by the acceptance for 
thirty years of maintenance under the terms 
of those documents, amounted to a com- 
plete relinquishment by Anandi Koer of her 
estate in favoor of Mababir, and accord* 
ingly that tbe title of Mahabir's represen- 
tatives is established and tbe plaintiff’s action 
sbouid have been dismissed on this ground. 

Their Lordships will accordingly humbiy 
advise Hie Majesty that the appeals iu iSdits 
Nos. 200 and i9i be dismissed and tbe appeal 
in Suit No. 199 allowed and that tbe last 
mentioned suit be accordingly dismissed. Tbe 
plaintiffs will pay to tbe defendants their 
costs of tbe hearing of Suit No. 199 before tbe 
Subordinate Judge, ezoept tbe oste of issues 
4 and 5 (relating to the partition and tbe 
Qya estates) on which tney sucoaeded, and 
will also pay to them their costs of tne 
appeal to be High tOoort in that esit, 
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The defendants will pay the plaintiffs’ costs 
of .„„es Nos. 4 and 5, with the nsnal set off. 
Upon these sonsolidaled appeals to the 
iioard m which each party has partly 

sacoeeded and partly failed, there will be no 
ooecB on either side. 

Order aceordivgly. 


tl9W 
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MADRAS HIGH COURT. 

..ECOND Civil Appeal No. Ill op 1916, 

Derember 9, 1918. 

Presenti^Ur. Jostice Abdor Rahim and 
Mr. Juetioe OldSeld. 

seetharama 

i VBR— PiAihTiPK— A ppillant 

versus 

T. S. SUBBARAMA IYER (deceased) 

AND others— Dependants— Respondents 

CtiilProcednre Code (Act XIV of 1582J « 4«2— 
Ciul Procedure Code (Act V of m9J 0 XXXIIy T 
jC^pro>nisc, petition ^Wyo/ «L - 

ApphcaUon for sanction of Court stateL>nf /u . 
compromise was for minor's benefit— Fudnr ‘ 
Conrion petitiok-Order notTzptZsufst^^^^^^ 
compromise is for minor's benefit^ effect If P 
stipulating for sale of minor's prooerTel n 
razinama— Guarf?ian ad Jitem oowf.. 

s 

state in so many words that the Court lia^ j 

the terms of the aGttKf»tnr>ni i. consiaered 

conclaeion that the settlGniAnf • to the 

of the miuor [p. SM, col tj 

An endorsement of Conrt on th« 

sanction the comproiniae, which sete^forth 

compromise is in the minor’s interests to 

^th tJ provis'ioo^of i‘c\r„“®«2°‘ 

Procednre Code of 1882. [p 366, colT] 

Kalavati v. Chedi Lai ^•7 i cot * 

(1896, 126, Sind. Dec. (».V)66i, "plained ''' 
to’L‘S'’;fT; “ t. - 

matter of the oompromiso. [p. 359, cof I l’ 

also the guardian od litem nt /^oe lather and 
foo^, theugh the guardian «d item ma^not hVvftha 


P-TeT/coriT 

nf Coart 

of the Subordinate Judge, Tanjore.' iu 
Original Suit No. 18 of 1914, 

jndgment. 

The Honble Mr. 5. Srinivasa Aiyangor 
Adyoeate-Genera)., (with him Mr. K. 

Rajah Jiyar), for the Appellaut.- 
Ibe oompromise is not valid and effee- 
tive as the leave of the Court was not 
obtained. The Court ehoold have expressly 
stated in its order that it sanctioned the com- 
promise as being beneficial to tbe minors. 
1 he mere endorsement on tbe Raziuamah 
petition granted’ .is not sufficient ooropli- 

y^. Provisions of section 462 of tbe 
old Civil Procedure Code (Act XlVof 1882). 
The Razi petition only required tbe Court 
to be pleased to accept tbe Razinsniah.’ 
That means that tbe Court waste filetbe 
Kazim tbe usual course. It is clear tbat 
the Court did not apply its mind jadicidl* 
ly to see if the Razi wae bdDefioiel to the 
minors. See Privy Council decision iflManoAor 
Lolv Jadunath Sir.gh (1). Also Qanesha Bow 
V. Tul a Rum Bow ['i)^ Suhramanian Ohetiiar 

V. Uajeswira Derzi ti) aadTRala^ati v. Ohtdi 
Zrfll (4). 

Assuming tbat tbe oompromise and tbs 
decree embodying it are valid, what tbe 
Court ssnetioned was’only tbe Raziuamab. 
The provieioD regarding sale did not relate 
to tba suit and tbe Rsalnamah did not 
re er to it. As the stipalatioo regarding 
the sale is not embodied in tbe deoreep 
the sale-deeds, so far as they affected tbe 
minora shares, are invalid. The deeds 
were ezeonted by the guardian adlUemoi 
e miDors who was not competent to 
execute them. The fact that tbe father 

J 2loi T.2I0S leif.L. 

I28(p.0.). 

A. 0 M W. N 676. 401. 

a?7 fi D ^ T N. 100s 23 0. L. /. 

837} i8 Bom L. R. 880. 
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ai^ed tbe sale-deeds only shows that he 
eoDveyed his share. 

Mr. S. Srinivata Aiyangar (with him Mr. 
A. Krithnasatomy Aiyar), for the Re- 
spondents.— Seotion 462 of Aot XIV of 
1882 does not say that the Coart sane- 
tioning a oompromise on behalf of a minor 
should adopt a partioalar form of langnage 
or that the otder shoold expressly state 
that it is for tbe beneSt of the minor. 
It is enough if tbe petition of oompromise 
and the order thereon make it clear that 
the Court was satisfied that the arrange- 
ment was benefioial to the minor. The 
petition, Exhibit VIII, distinctly stated that 
the Razi was beneficial to tbe minors and 
tbe Court, on a perusal of the petition, 
passed tbe order 'granted’. In tbe oases 
relied by the Advocate General it was held 
on the facts that the leave of Court was 
not obtained. 

There is no reason to put a limited 
fionstmotion on tbe order of tbe Court. 
What the Court sanctioned was the arrange- 
ment contained in the Razi petition, in- 
oludipg tbe stipulation for sale. Tbe entire 
arrangement was brought to its notice 
and it is not fair to presume that the 
Court sanctioned only a part of it. The 
fact that tbe Razin\mah did not mention 
the fact of tbe sale is easily explained by 
tbe fact that under tbe jodioial decisionn 
then prevailing it was understood that tbe 
terms of the Razi that do not relate to tbe 
suit should not be embodied in tbe decree. 
The R«zinamah must be read with the 
petition and, so reading it, tbe provision 
as to sale ie a material pact of tbe arrange- 
ment. The fact that the guardian ad litem 
of the minors signed tbe sale deeds does 
not render them ineffective. There isno' 
etatntory bar to it. Oa tbe analogy of 
the Eoglieh law as to the powers of 
tnutees and executors, the guardian ad li- 
tern ahpuld be clothed with all the neoes- 
eary powers to psrform bis duties.’ If he 
has the power to comprornise suits and 
adjust execution proceedings, it follows that 
he could also transfer the property of tbe 
Minor in earrying oat a oompromise. 

Even if it was not competent to tbe 
guardian ad litem to execute tbe eale-deeds, 
it ^ fnoQlrb to give them validity that 
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the minors' father, tbe 1st defendant, signed 
them. He was oompotent to dispose of the 
property to discharge tbe debts that were 
inoorred for family purposes and it cannot 
bs said that he was only conveying his 
share. He is referred to as executing for 
himself to distinguish it from the execu- 
tion by the guardian purporting to act 
for the minors. 

JHDGMblNT. 

Abdor Rabim, J. — The teal question for 
consideration is as to tbe binding character 
of the oompromise proceedings which result- 
ed in the decree Exhibit X and whether 
the conveyances Exhibits A, A-l and B are 
valid transactions. The compromise was 
effected in a suit instituted to enforce a 
mortgage against tbe 1st defendant in this 
suit and his sons, the present plaintiff and 
defendants Nos. 2 to 5, who were at that 
time minors, being represented by their 
grandmother as guardian ad litem. That 
euit was Original Suit No. 29 of 1899. 
Tbe main defence to the suit was that 
the mortgage was not binding on the minor 
defendants inasmaob as the debts for which 
tbe mortgage was executed had been in- 
curred by their father for immoral and 
illegal purposes. A written statement was 
filsd and issues were framed. Tbe minor 
defendants, were represented by a very 
respectable Pleader of tbe Kumbakonam 
Subordinate Judge’s Court. While tbe 
euit wis psndiag, the parties cams to an 
amicable arrangement and a compromise 
was effected. Exhibit YiUis tbe petition 
of compromise and along with it was filed 
a Rttzinamab Exhibit IX. A decree. Ex- 
hibit X, was passed in accordance with 
that Razinamah. The petition sets out the 
nature of the suit and the defence and 
states that, on an examination made of 
tbe aoflounte with tbe aid of tbe minors’ 
relations and in the light of the investigations 
made, it was found that the amount men- 
tioned in tbe hypothecation bond sued upon 
had bsen borrowed and spent by the 1st 
defendant, i e , the father, for the bene- 
fit of tbe family and for family parposes. 
Then it says that it had been settled 
through mediators that a sum of Rg. 
v6,500 should be paid by the defendants to 
the plaintiffs in full satisfaction of tbe^ 
latter’s claim. Paragraph 5 states that it 
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bad been arranged by the mediators that 
for this enra of R.. 56,500 a eale-d^ed 
for R.. 52. ^0 was to be exeented in 
favonr cf fhe plaintiffs by the bt defendant 
and by the guardian of the minors 

on behalf of the mint.rs in respect of the 
lands in the hypothecated yillage, that an 
indemnity bond ehoold also be executed 
with respect to the lands of one of the 
villages and that the defendants should 
pay to the plaintiffs within 1st March 1901 
the balance of Rs. 4.C0.) with interest. The 
next paragraph says that “the said arange- 
ment is most favourable to the said minor.V 
interest^ and benefit”, and the Court is 
asked to accept the Razinamah presented 
herewith whereby a compromise for 

Rs. 56,500 has been made as aforesaid with 

the plaintiffs by me on behalf of the defend- 
ants Nos 2 to 4.” It is signed by Lakehmi 

Ammal, the guardian ad litem of the minor 
defendants. 

The Raainamah referred to embodies all 
the terms of Exhibit VIII, excepting 
what IS provided in paragraph 6 as fo 
the sale of the villages for Rs, ; 2 50O 
Wlat it saya is that “Ra. 56,500 h to 
be paid in full satisfaction of the claims 
of the plaintiffs in that suit and out of 
this amount, Rs. 52.500 (the amount men. 
tioned in Exhibit VIII as the price of the 
villages sold) is to be paid within 2nd 
March next and the defendants shall pay 
to the let plaintiff within Ist March 1901 
the balance amount of Rs, 4,000.” The 
Rftzinaraah is signfd both by Lakshmi 
Ammal and by the bt defendant. Bjth 
these documents are dated the 28th Febru 

<iay 

in the Subordinale Judge’s Court. On Ex. 
hibit Vill the order passed is "granted’’ 
bearing date the 2:th February and nn 

f order is "decreed according- 

r Vu “P terms 

of tbeRazmamah and is also dated 28th 

Febrnary 1900. In pursnanoe of these 

documents Exhibit A was executed both 

by the let defendant T. S. Subbarama 

Iyer and Lakdbmi Ammal. the guardian of 

the minors, on the 2nd March lyQO with 

Mspeotto someviBages mentioned in Exh bit 

V til. Exhibit B is another sale deed with 

respect to the ramaining lands al»o executed 
Both these documents refer to the ssttie- 


ment arrived at between the parihs by 
the Rsz-namab and the decree passed in 
aocnrdanoe with the RoxfnaTnah 

The first argument advanced by the 
learred Advocate General who appeared for 
the plaintiff-appellaut is that the oompro- 
mice is ireffeotive inasmuch as no leave of 
the Court was obtained. This argument 
is merely based on a criticism of the words 
in the last paragraph of Exhibit VIII, 
that is, " the Court will be pleased to 
accept the Rezinamah presented herewith”. 
It is suggested that this only meant that 
the Court was to file the RflZ'namab, not 
that the Court was asked fo apply its 
mind to the terms of the Bszinauah in 
order to see whether they were for tbs 
benefit of the minors or not. 1 think 
this is meiely quarrelling with words. The 
petition sets out section 462 of the Civil 
Procedure Cede, which provided for compro- 
mise of suits on behalf of minors. It 
states that the arrangement is "most 
favonrable to the minors and for their 
benefit”. There can be no doubt that the 
parties intended to ask the Court to give 
leave for oompromiee as required by eeeticn 
4 2 of the old Code. The petition ie 
signed by the guardian ad litem of the 
minors and the order made is "granted”. 
That can only mean that the Court 
sanotioned the compromise as being for the 
benefit of the minors. The learned 
Advocate General next argues that the 
order itself must show that the Court did, 
as a matter of fact, apply its mind to tbto 
terms of the arrangement and was satisfiEd 
that the arrangement was for the beuAfit 
of the minors. ^Section 4‘)2 does not 
require that ehe order cf the Court 
granting leave should be expressed in auy 
particular form. What it says is that 
any agreement or compromise entered 
into without the leave of the Court shall 
be voidable against all parties other than 
the miners,” No doubt the Court in granltug 
the leave baa to consider whether the 
arrangement or compromise is such as can 
be said to be for the benefit of the minor, 
but 1 do not think that the law reqoirej 
that the order of the Court should, on 
the fao3 of it, state in sj many words 
that the Court considered the terms of the 
settlement and came to the ciucla^iou i*ial 
the 8ettlea|9j,t w^3 ia ths iqtereaM of tM 
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minor. The qoestion was before the Privy 
Oonnoil m three of the oaees that have 
bjen bronght to oar notiee. 6r.t, in 
UanoharLal Jadunath Singh (1). There 
the oompromiee was held to be bad as. 
npon the faote, their Lordships foand 
that^ leave of the Coart had not been 
obtained as required by law. There was 
no saoh petition in that case, as there is 
b^ere, expressed to be under section 462. 
The petition for leave in this case bears 
the s.goatare of the Pleaders appearing 
for the minors, which ia always some 
gaarantee that the reqnirements of the law 
have been complied with, and there was no 
evi ence m the Privy Conncil 
there is here, that the matter was broa^ht 
to the notice of the Court and the terms 
of the settlement explained to it. All 
that their Lordships laid down was that 
it mast be shown that leave of the Court 
was obtained either by an order of the 
Court or m some other way not open to 
Oaneska Bot v. Tulja Ram Row 
u; tbe principle enunciated in Manohar 

a ^.Jadunath Singh (1) was oonBrmed. 
n Ohettiar v. Rajeswara 

u i‘^ . Lordships refer to the 

above decisions and oon6rm the proposition 
previously laid down by them. If the law 
were, as contended by the learned Advocate* 
ueneral, that the order of the Court must 
oontam within its four corners a statement 
that the Court that considered the terms 
Of the settlement bad come to the o juolasioo 
that they were for the beneht of the 
minor, their Lordships would, in all lilceli- 
hood, have so laid it down. We have, 
however, been referred by the learned 
Advocate Geoera! to a decision of the 
Allahabad High Court in KaUvati v. Oheii 
Lai (4), doubt, the learned Judges 

there did say that the Court sanctioning 
u oompromiee or giviog leave ought to 
mtke it clear in the order itself that it 
bftd OOD0ld8r6d wh6thdr tb6 00Qipf0(lli^6 
was beueSoial to the minor. No doubt, the 
Court oakht not to leave a matter of this 
doubt. But it is a very different 
»iiig from saying that, if particaUr forms 
V expreMioo are wauciog in the order 
uthoogb ft is proved otQsrwise tUat toe 
matter was lolly brjoguc to the 
of the Ooirt anl the Court 
l^aQlid leave having bafore it alt ttit 


considerations, that the compromise must 
fail on that account. That this is not the 
law, is just what has been pointed out by 
Jpt'kins, C J,, in Virupok^happa y, 
Shidappa (5). It may be mentioned, 
as bae been pointed out before, that the 
new Code has used somewhat different 
language with respect to this matter. It 
requires by Order XXXII. rule 7. that 
leave of the Court should bo expressly 
recorded in the proceedings. But this ie 
an alteration of a minor character and here 
at all events we have got an order in 
writing. I have, therefore, no hesitation 
in finding that leave of the Court had been 
prooerly obtained as required by the law. 

The next omtention of the appellant 
was to the effect that what had bsen 
sanctioned by the Court was only the 
arrangement o mtaioed in the Razinamah 
Ex libit IX and the decree following upon 
the B»zinamah. Bat this is not, to my 
mind, a correct interpretation of the order 
of the Court. The provision regarding 
sale in paragraph 5 of the petition was 
an essential part of the agreement by 
which the suit was compromised. That 
was placed before the Court, and the 
evidence of the Pleader who appsared for 
the minors ebows that the terms were 
properly and fully explained to the Court. 
He ie a leading praotitiooer of considerable 
position, and the learned Subordinate Judge 
entirely believed bis evidence and nothing 
bas been nrged by the learned Aivooite* 
Gdueral to throw doubt on it. In fact 
1 m did not make any such attempt. 
According to that evidence the whole of 
the arrangement was brought to the noti se 

of the Court, and it will not be right to 
p-eeune that toe Court wa-ited to eanotion 
only a part of that arrangement. The 
entire argument of the appfllant U based 
on the w>pdirig of toe Utter pari of 
paragraph 6, where it ie prayed that the 
0>art might be pleased *‘to aceepn 'fae 
R z oamah presented herewith”, but this 
leaves out of ajciuol the previ m-i aeateuce 
in the earns paragraph that “the said 
arrangemsut is most f»vsirabU to the 
Said miaore’ interest and beuedt”, referring 
to paragraph 5 ojutaining tbe pnvisioa 
for sale as well as to the pressding 
paragraphs, I trait it was the entire 
(6; 29 B. 10?. . y 
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arrangement whioh the Court was asked to 
approve as being beneOoial fo the minors. 
So far as I have follo<ved the argument 
of the learned Advocate-General, he has 
not been able to suggest any plausible 
reason why the parties entering into an 
arrangement like this should have asked 
for the sanction of the Court for only a 
portion of it. It is perfectly true, how- 
ever, that the Razinamah was presented 
along with the petition and the Court was 
asked to pass a decree in accordance 
with the R^zinamab, and neither the 
Razinamah nor the decree contains the 
stipulation as to the sale of the properties. 
But that, to my mind, is ea<aily explained 
by the practice of the Courts with reference 
to such matters as it obtained at the time 
in this Presidency. It bad been ruled in 
Ver^katappa Hayanim v. Thimma Nnyanim 
(6) and Muthu Vijaya Raghunntha Udayana 
Tevar v. Thandavaraya T'jmbiran (7) 
that the relief given by a compromise 
decree should be the same as that claimed 
in the plaint or less and that any terms 
which do not come strictly within the 
scope of the suit could not be embodied 
in the decree. There oau be no doubt 
that the practice of the Courts in this 
Presidency was in accordance with these 
rulings. In Ven^atappa Nayanim v. Thimma 
t^ayanim (d; the learned Judges laid 
down: “it seems reasonable to hold that 
the words 'so far as it relates to the 
suit’ in section 375 must bs restricted to 
relief which the Gnurt could have given 
in the suit, and will not embrace reliefs 
whioh could only have been given in a stlit 
based upon a different cause of aotiou”. In 
a more recent decision, however, in Natesan 
Ohetty V. Vengu Nachiar t8>, following 
Joti Kuruvetappa v. Itart Sirusappa (9), 
this view of the law has been dissented 
from. But that was long after the date 
of these transactions, which took place in 
1899 and 1900, The frame of the three 
documents Exhibits Ylir, IX and X clearly 
shows that the Court and the legal 
advisers of the parties were fully cooRoioDS 
of the law as it stood at the time. It 
was for that reason that, while the 

(6) 18 M- 410: 6 Tnd Dec. ^n. s ) 634. 

(7) 22 M. ;:i4; 8 lod. Dec. n. 8.i1»3. 

; (8; 8 lad. Cas. 701; St M. 102; ^0 ii. L. J. 20; 6 - 

( U. T. 3 18. 

(9} ao H, 476; 16 U. L. J. 864. 


pstition stated the terms of the compro- 
mise, the R'isiuamah left oat the provision 
for sale, for it was appareotly thonght 
that such a provision could no^ prooerljr 
go into the decree aooordiug to the above- 
mentioned ruling in Venkatappa Nayanim v. 
Thimma Nayanim (6). At the same time 
the Razinamah as well as the decree cannot 
be properly understood without referenoe 
to paragraph 5 of the petition, for according 
to the Razinamah as well as the deoree 
Ra. 52 500 was to be paid within March 
2od. by whioh time the parties oontsmolated 
to complete the compromise by the exesa^ 
tion of proper conveyances as provided in 
paragraph 5 of the petition Exhibit VIII. 
It may also be pointed oat here that 
this point was never raised in the lower 
Coort ; it is not suggested in the plaint, 
no issue was framed with respect to it 
and the judgment, which is an extremely 
lengthy one, does not mention it. The 
learned Advocate General argues that this 
is a QoestioD of law and, therefore, it does 
not make any difference whether it WM 
raised in the lower Court or not. I do 

not think that it ie a pure question of law. 

Whether the Coort wanted to sanction the 
entire arrangement or only a part 
depends upon what transpired in 
the time. Evidence would have been 

forthcoming ae to what was stated to t e 
Coart in. this connection and whether t is 
stipnlatioD was brought to the notice o 
the Court and the Court wanted 
sanction it or not. The Pleader of ^ 4 
minor defendants in that snit was exaDin 
ed at great length, and it was not 
ed to him that the stipnlation 
the Bale was not brought to the 
the Court. I think there oan be 
doubt that this contention of the appel 
is entirely nnfonnded. . 

The learned 

urged that the petition, Exhibit ’ « 

not contain some material facts » 

brought to the notice of the Oonrt, o** 
have induced the Court not to grant j*?. 
It is said that some portion of the j 
amounting to about Rs. 10,000, was borro 
by the minor defendants tbemeelvefl. 
doubt if that was so, it onght to • 
been mentioned in Exhibit VIII* 
bhat thtra was any suoh plea has pot 
proved. The written statement ifl 
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spit, aUboagh apparently in the possession 
of the Pleader of the present plaintiff, 
was not prodnoed, and there is nothing to 
show that any aaoh plea was put forward. 
Besides in the plaint "in this ease there 
is no allegation that any facts were sup- 
pressed or concealed from the Court. 

Then it was also argued that the appel- 
lant. must be allowed to show, even if the 
compromise is a valid and binding one, 
that the debts, or some portion of them, 
were in fact incurred for immoral and 
illegal purposes. In my opinion this is an 
untenable proposition. If the oompromiee 

binding, it operates as a bar to the 
trial of any questions forming the subject- 
matter of the oompromise. 

The next contention of the Advooate- 
General is that since the stipulatidn re- 
ardiog the sale is not embodied in the 
eoree, the Bale-de^ds Exhibit A, A-1 
and B, so far ae they affected the shares 
^pf the then minore, are not valid. Those 
deeds were executed by Lakshmi Amma>, 
thd^ gaartfian ai litem of the minore, on 
their behalf as well as by their father, 
the let defendant in the former enit. The 
contention of the appellant is drat of all 
that Lakshmi Ammal a.s guardian ad litem 
had DO authority to execute the oonvey- 
anos. The qussti')^ is entirely hire of 
authority; but so far as lam ocnoerned, I 
have little hesitation in bolding that the 
ooDveyances in pursuance of Exhibit VIII 
are valid and binding transactions. It is 
not necessary to pronounce upon any 
general question as to how far, if at all, a 
guardian ad litem or next friend is 
empowered, in oonduoting litigation on behalf 
of a minor, to deal with any property of 
the minor, whether involved in the suit 
or not. Mr. A. ECrishnasawmy Iyer, the 
learned Vakil for some of the alienees, has 
cited the analogy of the rule of English 
Law relating to the interpretation of the 
powers of execotom, trustees or public 
bodies charged with certain duties for a 
' general proposition that where the law 
requires or empowers a person to do a 
certain act, that person must be taken to 
be ololhed with all the necessary incidental 
powers to' perform that act. The duty of 
'« guardian ad litem is not oondoed to the 
eon lost of the defense in the euit, but 
ftUo eiteuds to eueeutioa proceedings in 


which the guardian continues to represent 
the minor. The guardian ad litem re* 
presenting a minor in a suit is empowered 
with leave of the Court to compromise 
the suit and also to adjust the decree in 
execution proceedings ; and it is urged 
that it may often happen that such a 
person could not discharge these duties 
properly if be was not empowered with the 
sanction of the Court to apply the property 
of the minor in carrying out a compromise 
or adjustment. It is not necessary to 
discuss the broad question in oonneotion 
with this case. Here the minors were 
sued upon a mortgage. With the sanction 
of the Court a compromise decree was passed 
for a certain amount and the property 
was made liable to be sold in pursuance 
of the decree. Instead of allowing the 
property to be *eold by public auction, it 
was found beneBoial to the minors' interests 
that a portion of the property should bo 
enld to the mortgagees in eatisfaotion of 
their claim. A provision like this seems 
to me to be a matter quite within the 
scope of the suit and one which could be 
properly sanctioned by the Court. I am 
of opinion that where, as here, as a part 
of the agreement arrived at between the 
parties the (rnardian ad litem who re* 
presented the minor applies to the Court to 
eanotioD an arrangement by which the 
compromise decree is to be satieBed, eg., 
by sale nf some of the properties involved 
in the soit, and the Court finding the 
entire arrangement to be in the interests 
of the minor eanctions it, the provision 
for sale could be enforced. It wa^ argued 
that the leave of the Court granted under 
section 462 does not necessarily mean any 
more than that the Court thinks that the 
arrangement is for the benefit of the minor 
and that it is no concern of the Court 
to see whether the arrangement can be 
effectively carried out and if so, by whom. 
But there can be no doubt upon the 
rulings of this Oonrt, and this has not been 
disputed before us, that if the Court sanction* 
ed an arrangement, but some of its provisione 
could not be embodied in the decree becaoeo 
they did not relate to the euit as ruled to 
Venkaiapaa Ifayanim v. Thimna Nayamin (6 )b 
those provisions oould be enforced against 
the mioore. though not by way of exeonlioa 
of the oompromise deeree. The epeeifig 
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mother of the minora as guardian ad litem 
in this suit should convey seme portion of 
the mortgaged properties to the mortgagees 
in -satiefaotion of the oompromiee decree 
It peems to mo that, if each an arrangement 
be cot within the oompotenoe of a guardian 
ad litem, and tl e aanotion of the Court 
accorded to it is to be of no effect, it might 
lead to very far-reaching results. 

The sale-deeds can also be upheld on 
another ground. They were executed in 
acoordanoe with the provisions of Exhibit 
Via not only by the guardian ad litem of 
the minor defendants in that suit but by 
the let defendant, their father, ft is sug- 
gested by (he learned Advcoate-General that 
eaqh of these two parties, re., the father 
and the minors through their guardian ad 
Utem pnrported to deal with their respective 
shares. But this suggestion is not at all 
jnatified by the terms of the documents. 
Ihere is no mention in them of any one’s 
share in any village ; each of the parties 
executing the documents clearly intended 
to .deal with the entire property. That was 

stipulation in paragraph 5 
of Exhibit VllI and that is the effect of the 
oopveyanoes Exhibits A, A. 1 and B That 
being so, we may leave out of consideration 
the part played by Laksbmi Ammal. the 
guardian ad utem of the minor defendants, 
ID joining in the oonveyanoee. The debts 
were incurred for the purposes of thefamih- 
an^^ in order to discharge those debts tbe 
father was competent to dispose of the 
^pily properly. The mere fact that the 
minpra joined .□ the deeds through a person 
who might or might not have had authority 
to represent them io the transaction cannot 
make any difference as to the effect to be given 

hi^Pelf. Ibis IS amply supported by the 
rnlij^ of tbe Judioial Committee in Oharih. 
<Aah V. KHM Oinah (.0;, The facts of 
that oaee were easent.ally analogone to those 
of the present case. There a deed of mort- 
gage waa eseonted by the Karta or manager 

of,the family, one KhalakSmgh. as wll H 

dfon aot as the gaar- 

dian of hie minor brother. Their Lordships 

held aooording to well established rnlings 

that there could be no gnardian appointed 

(10) 25 A. 407 (P. O.hHOI A ifi<; k u r 
4V8, 7 0. W. N. 68Ii 8 Bar. P. 0. J.' ml ® »■ 


under the Guardians and Wards Aot for a 
minor member of a joint Hindu family and 
therefore the person purporting to act as 
gnardian had no authority to represeut the 
miner. Nevertheless they held that the 
transaction was valid, inasmuch as tbe debts 
were incurred for family purposes and 
Khalak Singh, the managing member of 
the family, executed the document. There is 
a similar ruling of this Court in Surafa 
Ra-u V. Venkatyya (II) and though the case 
of Oharibulluh v. Khalak Singh (lO) was not 
brought to the notice of tbe learned Judges, 
they laid down practically the same proposi- 
tion. I am unable to see how this case can 
be distinguished in substance from those 
rulings which are based on what seem to 
me to be obviously good reasons. Tbe father 
of the present plaintiff was clearly entitled 
to dispose of the properties in order todis- 
charge these debts, and because tbe mort- 
gagees or purobasers thought it safer that 
tbe minors should also be represented through 
their guardian ad litem or anybody else, that 
cannot make any difference as to tbe valid- 
ity of tbe aot of tbe plaintiff’s father. I 
am, therefore, of opinion that this appeal 
fails altogether and must be dismiseed with 
ooste. 

It may be mentioned that apart from tbe 
general defence, tbe 12tb defendant in tbe 
suit also relied upon limitation, as be was 
made a party after tbe period of limitation bad 
expired. The learned Advocate General did 
not press tbe case against bim and did not 
ohallenge the di^imissal of the suit so fsras 
he was ooGoerned. 

I may point out that^ tbe judgment, of 
the learned Subordinate Judge in this case 
is unduly prolix, covering 9J printed page*- 
It begins with verbatim copies of the plea^' 
inga, then sets ont tbe issues and under 
each issue, states tbe oontentions and ergo- 
nients of tbe parties at great length. In 
dealing with tbe evidence, no attempt la 
made to concentrate attention npon auch 
evidence as really throws light open parti* i 
oular issnes. Similarly with regard to tb® 
reported oases many pseeages are quoted 
at length, although tbe ob-ervatioua bearing 
on tbe questions at issue could be oompreaa* 
ad within mach shorter compass. Toere i® 
a great deal of repatition tbroaghoat the 

(II) 32 Xnd.Oas. 802}:(l9l6j M. ff. S, b09. 
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jaSgmdDt, with the result that it has neaes* 
sarily taken up muoh of the time of this 
Court in Coding out the oonolusions of 
the learned Judge and the reasons on whioh 
those oonolueions are based. We take this 
oooasion to point out the desirability on the 
part of the lower Court to eudeavour to 
set out the fasts uf the case, the questions 
for deoisioD and the reasons for their 
oonolusions in a way whioh would be of help 
to the Appellate Court in ascertaining with, 
out nnneoessary diSsulty how the oise has 
been tried and how far the oonolusions cf 
the trial Court were justided. 

Oldfield, J. — 1 have nothing to add to 
my learned brother’s reasons for bolding 
that DO argument based on seotion 462 of 
the previous Code has been made good. 

As regards the next point dealt with by 
him, vte., the oapaoity of Lakshmi Ammal 
to execute Exhibit A as guardian ad 
I am not prepared to adopt his reasons for 
his oonolusion. It is, however, uoneoessary 
that I should deal with this point, beoause 
1 am able to oonour io his alternative 
ground of decision that the execution of 
Exhibit A by T. S. Subbarama Iyer, the 
father of the plaintiff, was sufficient. In 
doing BO, I desire only to refer to the actual 
language of Exhibit A. The persons exeoot> 
ingit are detailed as, drstly, T. S. Scbbarama 
Iyer ; then bis sons, and their names are 
given with a statement that they are minors ; 
then Lakshmi Ammal is mentioned as guar* 
dian for the said minors and again there is 
a reference to ''Subbarama Iyer, for himself.” 
It is unuecessaTy that I should follow my 
learned brother through bis treatment of 
the authorities and his statement of the law 
Ob this point, with whioh 1 with great res* 
pest entirely agree, i only wish to observe 
that the reference in the dooumeut to Sub* 
barama Iyer executing it for himself need 
not and Oiauor- be, as the learnei Advocate- 
Gdberal contended, read simply as meaning 
that he is executing io respeoc of his owu 
abate. Subbarama Iyer is referred to as 
exsoutiug for himself io order to distiugaisb 
bfa execution from that of Lakshmi Ammal, 
who is referred to as exesatiug for the 
mifa&M. The plaintiff's argimeut here ea- 
taill that Subbarama Iyer did execute it for 
nlm^lf, firstly, as owner of bi-i share aud 
MWadty, as the father of the minora; that 
n^Us BttSiient to support toe uoaclasion 



in fsvonr of the defendants, and there is no 
necessity whatever to restrict the interpre- 
tation of the words referred to as the plaint- 
iff proposes. 

In these circumstances I oonour in my 
learned brother’s decision and also in bis 
observations on the character of the lower 
Court’s judgment. I may add that it seems 
to me regrettable that the lower Courts 
should think it necessary to set out the whole 
of the pleadings, as they usually do, in 
extenso iu their judgments, especially where 
they are, as here, volaminous, in disregard 
of the fact that the parties usually think it 
necessary to print them, as in fact has been 
done in this case. 

This appeal having been set down for be- 
ing spoken to this day, toe Court delivered 
the following 

judgment 

AbDDR Rahim, J. — 1 tbmk the respondents 
who are represented by Mr. K. Srinivasa 
Ayyengar and Mr. A. Krishnaswami Ayyer 
respectively should be allowed separate fees 
in this appeal. If they had not succeeded 
on the preliminary point, it is clear from 
the grounds of appeal that there wonld have 
to be separate arguments on behalf of the 
two sets of respondents. But .Mr. K. Sri- 
nivasa Ayyengar has asked ns also to apply 
rule 41 of the Appellate Side Rules (relating 
to practitioner’s fees.) to this case. It pro- 
vides that ‘‘in oases of epecial difficulty or 
importance, the Judge or Bench disposing of 
an appeal or other matter may, on the appii. 
cation of a party, direct that ( ) a higher 
fee than would ordinarily be admissible under 
those rules be allowed, (2) two sets of fees 
be allowed to a party who has engaged more 
than one Advocate, Yakil or Attorney. No 
doubt iu this case three senior leading 
Vakils of this Court have b^en engaged on 
the side of the respondents and the preseat 
rale regarding Vakil’s fees may be taken to 
be quite inadequate to meet the costs of 
respondents io respect of Vakil's fees. But 
rule 41 is meant to apply only to exceptional 
oases, that is, oases of exceptional diffioalty 
and importance and we are unable’ to hold 
that the present case is one of snob a natare. 
It may be that the present rules in force 
regarding practitioner's fees are not in tobob 
with the actnal practice of the profesaibn 
bat that is a matter for the profeeaion ag 
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well aa the aothoritiee to oonaider. So long 
aa the rules prevail, we have to give effeot 
to them eveu though their applioation in 
partioular oases may work oooeiderable hard- 
ship. All that I would order is one set of 
oosts for the 8th respondent and another set 
for respondents Nos. 9 and 12 to 14. 

Olofirld, J.— I agree. 

Appsal digmt'ssej, 

M. c. p. 
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CALCUTTA HIGH COURT. 
AppLiCiTiox IN Insolvbnct Procebdinos No. 

120 op 1917. 

January 24, 1919. 

Present: -Mr. Jastioe Rankin, 

In the matter of ANSHU PROKASH 
GHOSB — Insolvbnt. 

Presidency Toivns Insolvency Act Clllof j 

how to be conducted 
-Ciedito, whether ecn take part in examination— 
Examination of mortgagee from insolvent— Morlgaoee 
whether entitled to eoals—Praclice. ^ 

of 7hpr''e''sideGlrTo^ "Svency Tct, Scred f 

examination. 

Where at the instance of certain creditors of an 
insolvent, a mortgagee from the insolvent prior to 
insolvent is examined under section 30 of the 
Residency Towns Insolvency Act, with a view to 
chaUenging the mortgage, and at such examination 
the mortgagee is represented by Attorney or Counsel 
he 18 not entitled to any costs against the creditors 
at whose instance the examination is held, [n 306 
cols* 1 ^ ^ 

Mr. Langford James (with him Mr. B. 0 
Qhote), for the Applioaut. 

Messrs. N. N, Sircar (with him Mr. B. K. 
Qhose), for the Reepopdeut. 

JUDGMENT.— This is a motion in the 
iDBoIvenoy of ope Anshu Prokash Ghose. 
who was adjndioated in this Court by 

order of the 3rd August 1917. The present 

epplieant is Akboy Chonder Ghose, who 
at one time was a partner with the insolvent. 
in » firm of building oontraotors oalled A, 
P. Ghose & Company, under artioles of 
partnersbip. dated the 13th December 

Mawh 1917, wherein the partnership was 
recited, and the fact that it had been 
dwcolved, the insolvent mortgaged to the 


applioaut the premi-ies No. M, Taanr Mill 
Lane, (snbjeot to a prior mortgage) to seosni 

or bsi^/the a^n" 

oirinT^ was to release all 

shin ThT ' P'^tnep. 

11 appears to have been 

calculated not on the amount asoertained 

aronnnt °*''^'°ary partnership 

account, but on the amount put into the 

business by the present applioaut with 
oertaiQ interest. 

On the 2l3t January 1918. the applicant. 

as mortgagee and with the consent of the 
Official Assignee, obtained an order from 
this Court under rule 18 of Sobednle 11 
?Lo® /'•esWenoy Towns Insolvency Act, 
lyyy, for sale of the property and for the 

taking of the mortgage accounts by the 
Registrar, 

Two oreditors, Messrs. Oiler & Co. and 
the present respondents, Messrs. K. 0. 
Gbattaok & Sons, appeared by their 
Attorneys before the Registrar minded to 
investigate 'the olaim. At the second bearing 
on the 6 th March. Messrs. Oiler A Oo.’s 
Attorney examined the insolvent and after 
80 doing, asked for the taking of the 
accounts to stand over pending eoQairy. 
The respondents’ Solicitor joining in this 
request intimated a desire to examine the 
mortgagee under section 36. I am quite 
satisOed of the reasonableness and propriety 
of this desire, having regard to the ear* 
rounding oiroumstanoes, the insolvent’s 
evidence, the apparent oonfliot between the 
insolvent and mortgagee, and the lack of 
material and opportunity for getting to the 
bottom of the relationship and transaotione 
between the two; end I notice that the 
mortgagee’s Solicitor immediately took the 
very proper course of offering to facilitate 
®***®***®fion of his client under section 
36, and to give inspection of dooumeote. 
The respondents then applied for an order for 
^oxamination of the mortgagee by • 
petition which unddubtedly puts in the 
forefront the question of the validity of 
mortgage-deed. The order of the 9tli 
March, which was thus asked for and 
obtained, summoned the mortgagee to bo 
examined respecting the alleged mortgagCi 
and respecting the insolvent, hie dealioga 
or property. From the minutes of the 
proceedings before the Registrar I find ihM 
on the 13th, 19th, 20th and 2(01 Kirob 
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the present applieant was examined before 
the Gonrt; his Attorney on the Bret oooaeion 
and bis Gonneel on the last three oooasione 
being present and taking part on his behalf. 
In the end the respondents were not advised 
to attempt to have the mortgage declared 
invalid, and in these oiroumstanoes the 
present application is brought. 

Now, the present application is an applioa* 
tion which asks two things, first of all 
it asks that there may be an order against 
the creditor to pay the applicant's costs of 
attending by Solicitor and Gonnsel upon his 
own examination; it also inolodes a claim, 
of which I think nothing was said in 
argnment before 'me, that a similar order 
shonld be madi''dgainst the present respon* 
dents in 'l'thspeot of the appHcant’a costs of 
attending'ahd taking part in the examination 
of the insolvent. So far as regards the 
latter part of the claim, there can be no 
donbt that that most be dismissed. I do 
nob collect from the papers before me that 
there was any examination of the insolvent 
except ' his examination on the taking of 
the mortgage aco^ants, and his pnblic 
examination; bnt if there was, if the 
inaolveht was examined under section 36 
at all, there can be no donbt that the 
mortgagee bad no right to take part in 
that examination, and both be, bis Attorney 
' and bis Gonnsel ongbt to have been exclnded 
from the room. 

1 oome to the main part of this claim— 

. the claim, that is to say, as regards tbe 
eosts incurred by the mortgagee in attend* 
ing by Solicitor and Coaosel for porposes 
of his own examination under section 36. 

Now, it seems to me that I mast dispose of 
that application, not (as I was asked to do) 
upon the footing that the applicant is a 
lucky man, or on tbe footing that the 
' mortgage is one which now has got a doubt 
or taint about it still; 1 must dispose of it 
on the footing that the mortgage is valid, 

' and that any appearance of suspicion was 
' dne either to the attitude of the bankrupt, 
' or inoompletenesa of the available informa- 
tion or other eircnmstanoee over which the 
prewnt applieant had no control; etill leas 
' have I any right to assame that the petition 
* was kept back in the applicaot’a intereet. I 
' hive DO evidenee of tbe sort, and it looks to 
^ me rather as if the insolvent and the present 
*applieaDtj it a'time not very long afterfrards, 
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were at loggerheads. On the other hand, I 
must deal with it on tbe basis that in view 
of the oiroumstanoes. in view of the insolvent’s 
story it was a proper case for enquiry and 
I most deal with it on that basis both by 
reason of the order obtained from the Gonrt 
and because 1 think such are tbe facts. 

What happens when a debtor is adindioat- 
edr* What happens is, that all his assets 
are vested in the Official Assignee who may 
never have heard of him or of bis oiroum- 
stances before. The creditors all rank npon 
an insufficient fend, and when tbe ad^udi- 
cation order is made, creditors, who np till 
then bad no right (o take any part in ques* 
tious as between tbe insolvent and other 
creditors, become entitled to see that no 
mortgage is admitted nnless it is gennine, 
that no debt is allowed to rank nnless it is 
really due. Moreover, bankruptcy always 
commences with tbe act of bankruptcy, 
which may beat any time within three 
months of tbe petition, and subject to certain 
exceptions bankruptcy rips up tbe insol- 
vent’s transactions in the maantime, on tbe 
footing tbatduriog that period he has really 
bsen a person in possession of assets, the 
beneficial right to which was in bis creditors. 
Now, it has long been a settled practice in 
bankruptcy that the ordinary right of dis- 
covery which a litigant has, is insufficient 
and inadequate to meet the case; ordinarily 
a litigation must be started, issues must he 
defined, and only then is it possible to have 
discovery at all, and the discovery most be 
confined to the issues; but a trustee in bank- 
ruptcy, or a creditor, bas got to learn every- 
thing from the start, and for that purpose 
he is given what are intentionally ioquisi. 
torial powers, not confined to tbe determine* 
tion of issues that have bsen raised; he is 
given those powers subject only to the 
control of the Gonrt. There need not be an 
existing litigation; on tbe contrary if. a 
creditor or a trustee bas started litigation 
with tbe person whom he desires to examine 
be has primi facie given up his right so to do’ 
and ought, except iu special eiroumstanoeff, 
then to be confined to the ordinary rights of 
discovery of a litigant. The purpose of 
section 36 is to inform the mind of the 
Court, of the trustee, of tbe creditor, to 
inform their miud for tbe purpose of enabling 
them to decide whether lo^ embark apgn 
litigation or not; but for sueh a. powar ag 
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this, the bankraptoy wonld be helpless, 

and it w^ald ba impossible to make any 
pretence of administration of the debtor’s 
• estate as the law reqaires. 

Id England for the last 15 years or so, 
and for a considerable time, I think, before 
that, there has been a well settled practice 
nnder the section which corresponds to oar 
section 36, and that practice is this; the 
trustee never pays the costs of the witness 
attending by Solicitor and Connsel; be pays 
only the witness’ travelling expenses and 
the witness’ allowance; if there are no 
proceedings afterwards, or if proceedings are 
taken, and are ansnooessfal, these costs are 
not allowed to be recovered by the person 
who has been examined under section 36. 
On the other band, if proceedings are subie* 
qaently taken, and the trustee or creditor 
succeeds, the trustee or creditor is never 
allowed to include his costs of the examination 
in the ooets of the motion which the other 
party is ordered to pay. The witness, in 
ehort, is treated ae a witness, and is not 
treated for this purpose as a party at 
the examination. That being so, whenever 
» trustee or creditor brings a motion in 
bankruptcy, be is expected and required by 
the Court to have used tho^e powers before 
he commenced his motion, and this is 
necessary because' otherwise it will be 
impossible for the Court to exact the same 
Btandbird of proof from trustees in bankruptcy 
as it would exact from any other Htigaut. 
If these powers are not to be used, and 
it the standard of proof is not to be 
lowered, it would result simply in this: 
that bankruptcy, instead of being a terror 
for fraudulent debtors, will become a mere 
convenience in their interests. Mr. Langford 
James cited to me two English oases. The 
first is the oise, of Waddell, Sx parte, 
Lutscher, Inre (1). I have read that case, and it 
seems to me that the utmost which it decides 
is, that the Court in such a case ae the present 
would not be without power to make the 
order asked for. Moreover, the remarks 
made in the course of that' case are obiter. 
Lord Justice James said: "This is not the 
ease of a man who is charged with having 
property in bis possession belonging to a 
bankrupt and is summoned to give evidence 
respecting it. In such a case it might 
possibly be said that there was a litigation 
(1) (1877J 6 Oh, D. 828j 36 L. T. 346; 26 W. B. 9. 
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between him and the trustee and that he 
was entitled to be protected by Counsel.” 
Long since this case was decided in 1877, 
the English practice has been settled and 
established in the sense 1 have mentioned, 
When I come to consider the present case upon 
its merits, 1 do not find anything that 
mekes me exercise my disoreiion in the light 
of Waddell, Ex parte, Lutscher, In re (1). The 
next case that was mentioned was a case 
nnder the Companies Act befotp. Mr, Justice 
Warrington: Appleton french Sf Icrajlon 

Ld., In ie (2). In Ibat caso it would 
appear that the original application which 
bad been taken out asked for a summons 
for the examination of witnesses and also for 
leave to issue a misfeasance eummons against 
them. The main argument, eo far as I am 
able to. oollect from the judgment, went 
upon the question of jurisdiction to make 
the order asked for; but when that, was 
decided in the affirmative, Mr. Justice 
Warrington goes on to say T Appleton 
French Sr Scroflon Ld, /rjre(2l]: '^I desire 
to say in the strongest terms that my 
exercise of discretion in this case is not to 
be used as a precedent in any other case. 
T intend to lay down no such general 
role, and I only make the order asked 
for nnder the paiticular circumstances of 
this case. The summons asked for leave 
to examine witnesses and leave to issue 
misfeasance summons, and the examination 
was asked for for the express purpose of 
establiebing a case in support of the mis* 
feasance sommone. I agree that ordinarily 
persons examined under section 115 of the 
Act of 1862, as in bankruptcy, merely as 
witnesses, would not be entitled to be paid 
out of the assets or otherwise their costs of 
employing Solicitors or Counsel,” and then 
his Lordship cited Waddell, Kxpirte, Lutscher, 
In re i.\), 1 am not very clear what the special 
oiroumstanoes in the case before Mr, Justice 
Warrington were that made him make an 
order that should not ba regarded as a 
precedent. I think they were these, that 
the applicant in that case in asking for a 
misfeasance summons asked for a summons 
under sections 1 1 5, bsoaose he thought in that 
way he could not only institute a litigatiou 
at once, but could get a part of the evidenca 
which be required for that litigation taken in 

(2) (1905) 10h.lD.749atp 75Ct 74 li.J.Ob.4n 
93 L. T. 8; 58 W. B. 601; 12 iTauBon 335. 
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the other way ao aa oot to make himself liable 
to pay oosts. Some eaoh notion as that or 
perhaps some other exoeptional oiroamstanoes 
may be the explanation; bat as far as the 
precedent is oonoerned, I shall follow Mr. 
Warrington’s request and I shall not accept it 
as a precedent in an ordinary case. 

On the facts of the case before me I think 
there are no special oironmstaoces except 
possibly one. It would appear that this 
mortgagee has been examined at different 
times on, at any rate, four days before the 
Begistrar. Prima jacie^ that is a much 
longer time than an examination under this 
section ought to bs allowed to take. I am 
not going to assume that tbera was anything 
irregular or wrong, so far, at all event.^, as 
the respondents here are concerned. There 
is DO evidence whatever of that. I do notice 
that the Attorney for the insolvent was pre- 
sent at the examination and if be took any 
part in the examination, that action was quite 
wrong. That is the only fact that 1 can see 
that 1 ought to regard as at all a special fact 
in this case. Wnether if a part, a large part, 
of the four days can be shown to have been 
occupied by the examination on behalf of the 
insolvent, I ebould be disposed to make an 
order in another application, is a question. 
There can be no order against the present 
respondents. In the presence of the Official 
Assignee, possibly in the presence of any 
subsequent enoambranaer on tbe mortgaged 
property, there might be a qnestion of asking 
. me to make tbe costs of defending bis right 
part of the mortgagee’s costs. There might 
also in another application be a question of 
making a case for asking me to give some 
portion of bis costs out of the estate. I 
do not invite either application on tbe 
part of tbe present applicant but I keep 
my mind open. All I say at present is, 
that there is to my mind no case here 
wbyt in my discretion, I ought to make 
the order arked for against the respcnd- 
India, far more than in England, 
ft ii necessary to encourage creditors to 
look after tbemeelves in connection with 
bankraptoy. i cannot get creditors to take 
nearly enough interest in tbe administration 
of the Mtates before me, and I am certainly 
]?ot going to lay it down that the costs 
of an honest and neoeesary enquiry are to 
be thrown upon tbe creditors who take 
IQ th# ednioistretion within their 


rights, in any greater decree or npon any 
strioter footing than is tbe practioe at 
borne. For these reasons the present 
motion is dismissed with costs. I certify 
for CooDse], 

Application refused. 


BOMBAY HIGH COURT, 
Original Civil JcRisDicnon Sgit No. 355 

CF 1918. 

February 15, 1919. 
r regent:— Mr. Justice Marten. 
KHBMCHAND ISSARDAS— Plaintiffs 

versus 

KHAIRUDDIN RANGLAHI and anothbr 

— DoFBNijANTS. 

Civil Procedure Code (Act V of I908J, 0. XXJTr, 
r. 4 — Interpleader suit - Claimanta, failure of, to 
appear — Procedure. 

Wbero in an interpleader suit both the claimants 
fail to appear, the proper course for the Court is to 
follow tho procedure laid down in the first part, of 
rule 4(1) of Order XXXV of the Ciril Procedure 
Code and to declare that tho plaintiff is discharged 
from all liability to tho defendants in respect of the 
money claimed, award him hia costs, dismiss him 
from tiie suit and direct that after getting his taxed 
costs he must pay the balance of the money in bis 
handx into Court to the credit of tho suit. [p. 367, 
col. 1 ] 

The order might further provide that it is to .be 
without prejudice to any claim by the defendants 
or either of them for payment out of Court, or 
alternatively that the suit may proceed in the 
names of one of them as plaintiff in place of the 
original plaintiff or alternatively that an issue be 
directed to dotermioe tbe rights of the two defend- 
ants inter se. [p. c67, col. 1.] 

Mr. M. 0. ^etalvad, for tbe Plaintiffs. 

JUDGMENT. — This is a very eurions 
eace. It is an interpleader enit brought by 
the plaintifTe but neither of the two defendant- 
olaiznante appears at tbe trial. Tbe 1st 
defendant has not entered an appearance 
at all in tbe enit. The 2ud defendant 
did arptar by a Solieitor in the enit but 
has not appeared at tbe trial, 

Tbe question, therefore, that arises, assum- 
ing the plaintiffs make out tbeir case, is 
what relief tbe Court ought to grant. 

Tbe facts very shortly are these. The 
plaiutiffe ar« vommiMion agents, «nd iq 
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July 1917 they received instruotioDS from 
defendant No. 1 by telegram to sell 112 bales 
of cotton which were being consigned to the 
plaintiffs through defendant No. 2. They 
were also instructed to honour a hundi 
for Rs. 12,000 which the defendants or one 
of them were to draw on the plaintiffs. 
The oHton arrived and was duly sold 
and the \nndi was honoured and paid by 
the plaintiffs. After doing all that, and 
after giving credit for the sale proceeds, 
and after debiting the parties with the 
hundi there remains a balance of 
Rs. 2,553-2 7, which the plaintiffs admit 
are due from them. 

Xow what has happened is this: that 
defendant No. 2 claims that he was really 
the pledgee of the goods, that he was 
really the consignor to the plaintiffs and 
that as between himself and defendant No. 1, 
he ought to receive the balance of the 
poTohase money. 

A reference to Daniel’s Chancery Practice, 
Vol. II. 7th Bdn., at p. 1275, shows that 
interpleader was originally a remedy in 
the Equity Courts and was begon by a bill 
of interpleader. Subsequently by statute 
interpleader was extended to the Common 
tiaw Courts and was later on amplified 
and is now governed by the Roles of the 
Supreme Court which will be found in 
E. S. C. 0. 57. Those Rules are some- 
what to the same effect as the provisions 
as to interpleader embodied in seoMon 88 
and in the 1st Schedule, Order XXXV, 
of the Civil Procedure Code. 

Mr. Setalvad has not referred me to any 
of our Bombay High Court Rules dealing 
apeoifioally with interpleader. As far as 
my recollection goes, I do not think we 
have any Rules modifying what is to bs 
found in the Civil Procedure Code. One 
knows that interpleader is rather a technical 
subject, and that it is not always open to 
the parties to obtain relief by way of 
interpleader. I have not had the benefit of 
any argument on the point, but, as far as I 
can see, the plaintiffs have, according to the 
practice here, properly taken their proceed- 
ings by plaint. Proceedings by originating 
summons do not appear to open to 
them, as would be the case in England. 
Therefore, as far as I can see, lL>s is a 
case where wiltin tie meaning of section 
88, two cr more persons claim adversely 



to one another the same debt from the 
plaintiffs. 

I think, therefore, the suit has been 
properly brought. The evidence in support 
of it is in order, and, therefore, as far as 
the plaintiffs are oonosrned, I think they 
have done all they can. 

Now comes the question, what course I 
ought to adopt? Taming to Order XXXV, 
rule 4, it provides that: — 

“At the first bearing the Court may (a) 
declare that the plaintiff is discharged 
from all liability to the defendants in 
respect of the thing claimed, award him 
his costs, and disoiies him from the suit; 
or (6) if it thinks that justice or 
oonvenienoe so require, retain all parties 
until the final disposal of the suit." 

There are also certain other alternatives. 
Under sub rule f2) if I find that the 
admissions of the parties or. other evi- 
dence enable me to do so, I 
adjudicate the title to the thing claimed. 
Or, again, under sub rule (3) if ‘ 
that the admissions of the parties do not 
enable me so to adjudicate, then I maj 
direct issues to be framed tried, 

and can proceed to try the suit in the 

ordinary manner. 

That is all very well, when there are 
two claimants before the Court, but in 
fact I have got neither the one nor the 
other. I cannot possibly try an 
where I have got neither the pwntitt 
nor the defendant, nor, on the other band, 
can I adopt the oouree cf merely dismiss- 

ing the claim of one or diemissing the claim oi 

the other. There is money in the bands of 0 
plaintiffs which admittedly does not belong to 
them. Therefore I must make some order 
which will put matters in tram for the 
doe disposition of this sum and jor i 
custody meanwhile, and which will at _ 
same time give a complete discharge to 


Bsent plaintiffs. 

Mr. Setalvad did refer ma to qne case 

Sveleigh v. Saliahury (1). 

:erple=ider suit and there neither the 

iintiff nor the claimant ^ 

,8 the case of a Sheriff having sm.^ 
.tain good.. «d th.ra the_Oo.rt ...nplj 


(1) (1836) 3 Biag (x. s ) 213j 3 

P. 0.809; 132 B.R. 425. 


Sott 67*,- 


s 0. 

• 'I * « 
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woald satisfy the Sheriff’s oharges and 
direoted the Sheriff to abandon the rest 
of the goods. In other words, it direoted 
the Sheriff to withdraw after rdilfstog 
bis oharges. 

1 oannot take that oonrse here, baoanse 
I oannot pat matters in 8tatu quo as was 
done there. I mast make some order as 
to what is to be done with the moneys 
in the hands of the plaintiffs. 

On the whole I think that the proper 
ooarse will be to follow striotly the Brat 
part of the rnle 4 (1) of Order X.ILX./ and 
to declare that the plaintiffs are discharged 
from all liability to the defendants in res* 
peot of the money claimed, award them their 
costs and diamias them from the soit, and 
treat this as the Brat bearing. 

Then I will direct that the plaintiffs 
after getting their taxed costs mast pay 
the balance of the Ri. 2,5^9 into Coart to 
the credit of this sait. 

Then the order will provide that it te 
to be witboat prejadioe to any claim by 
the defendants or either of them for pay* 
msnt oat of Coart, or alternatively that 
the sai' may proceed in the namei of 
ona of them a) plaintiff in plaoa of the 
present plaintiffs, or alternatively that an 
issae be direoted to determine the rights 
of the two defendants interse. 

I think the order may also say, to 
make it qaite clear, that this shoald be 
treated aa an order at the Brat hearing 
nnder rule 4 (L) (o) of Oi'der XXXV of 
the Civil Prooedare Code. 

Then Mr. SetaUad said be would also 
like to have an injanotioo. I do not 
know that he really reqatres an injano- 
tioD, bat certainly one of the defendants 
has threatened the plaintiffs with proceed* 
ings, and 1 think it may properly form 
part of the order that on payment into 
Court of the balauce the defendants and 
each of them are to he restrained from 
taking any farther or other prooeediags 
a^inst the plaintiffs in relation to the 
suit goods or the proceeds of them. 

I think that really deals with the points. 

My order will, therefore, be: ~ 

Direct plaintiffs* oosis to hi taxed and 
paid oat of the Rs. 2,558 in pUiotiffi* bauds. 
Dins! balanca of Rs. 2,658 to bs p«id to the 
AMonataat'Oaaeral lo the oredit of thts 
flrit. ^ 


Declare that, on snob payment, plaintiffs 
will be discharged from all liability to 
defendants or either of them in respect 
of the suit goods or the proceeds thereof, 
and direct that thereupon the plaintiffs 
be discharged from this suit and that 
defendants and each of them be thence- 
forth restrained from taking any farther 
or other proceedings against plaintiffs in 
respect of isaid goods or the proceeds 
thereof. 

This order to be without prejadioe to 
any claim by defendants or either of them 
for payment oat of Coart or for the sait 
t« proceed in either of their names as 
plaintiff or for an issoe to be tried. 

This order to be treated as made on the 
first bearing under Order XAXV, role 4 
(1) (a), of the Civil Prooedare Code. Li* 
berty to apply. 

The draft decree is to be enbmitted to 
me before it ie passed end entered. 

Notice of this order is to be given to 
both claimants, defendante Nos. 1 and 2. 

Order accordingly. 


MADRAS HIGH COURT. 

ClV.L MUC^LLA^E 008 SlCOKP AprxiL No. 94 

or 1918 

ABO CiTJL RbviBIuk Pitjtiom No. 1226 

OF 191'J. 

AogDSt 1, 1919. 

PfMenl:— Mr. Jastioe Sesbagiri Aiyar and 

Mr. Jastice Boro. 

ODAYAMANGALATHAPPANNI NAIR— 

Appallakt 

rertue 

ISAAK MACKADAM — Rbspobdknt. 

Cii’ii Procedure Code (Act V oj 190P>, », 186, 0. 
ZXiTlII rr. J, 8 — Surety bond, construction of— 
Undertaking to produce defendant at time and place 
ordered and to be liable for decree amount in default 
— Appearance of defendant tn Court to conduct cow— 
Release of surety on application for discharge, validity 
of— Privilege o} party while in Court on Court bueitiese 
^iiahUityof surety whgre^deeree pasged on comprof 
mm— Contract Act (IX of «, 185. 
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A person oxeciUed a s'^enrity bond undertaking 
to prodiiuo the defendant iti a suit at the time and 
place ordered by the Court, and that on his failure to 
do so, lie and his property would be liable for the 
amount payable to the plaintifl. ''hilothe defend- 
ant was ill Court conducting his case, the surety 
asked to be relieved from his obligation, but as the 
defendant wub unwilling to surrender, the application 
was disallowed. Thereafter the plaintiff and defend- 
ant agreed to a consent decree which was put into 
exociitioii against the surety- On appeal the District 
Judge discharged the surety from his obligation. 
On second appeal to tlm High Court- 

Z/cM, that , in order to discliarge the surety from 
his obligation it was necessary for the defendant to 
appear in pursuance of a summons or warrant, or to 
voluntarily surrender to the Court, and to submit 
liimself to be dealt with by the Court as directed by 
Order XXXV’TII of the Civil Procedure Code and that 
as the defendant was not before the Court in the 
manner above indicated and did not surrender, tlio 
surety could not bo disebarged. [p. :'<69, col. 2.] 
Where a person becomes surety for the production 
of the defendant in a suit, the fact that the parties 
effect a compromise, instead of going to trial, would 
not relieve the surety of his obligation to the Court, 
[p. 370, col. 2; p 37 • , col, 2 ] 

A party who is before the Court to conduct his own 
case or to give evidence should not be arrested while 
he is before the Court or when leaving the Court 
house, [p. 370, col. 2; p. 37', col. 2.] 

The provisions of the Civil Procedure Code should 
be strictly complied with in taking surety bonds, 
[p. 370, col. 1.] 

Appeal and petition against the order 
of the District Coart South Malabar, in Civil 
Mieoellaneoas Appeal? Noe. 2i and *29 of 
1918 reepeotively, preferred against the 
orders of the Court of the Additional Die- 
triot Munsif, Calioat, in Ereoution Peti- 
tion No. 2513 cf 1917, and Miscellaneous 
Petition No. 342 of 1917 respectively, in 
Original Suit No. 325 of 1917 on the file of 
that Court. 

FACTS appear from the judgment. 

Mr. K. P. M. Menon, for the Rsspondent, 
took the preliminary objection that the 
civil revision petition did not lie to the 
High Court, as the District Judge’s order, 
even though wrong in law, was not lacking 
in jarisdiotioD. The civil misoellaoeous 
appeal also went with the civil revision 
petition and followed the fate of the latter. 

The Court overruled the objection so 
far as the civil misoellaneous appeal was 
concerned. 

Mr. 0. Madhavan Na»r, for the Appellant. — 
The bond is not in the form specified 
in the Civil Procedure Code. The surety 
eonld not be discharged as the conditions 
laid down in Order XXAYIII, rale 3, Civil 


Procedure Code, have not been fulfilled. The 
defendant was not brought to Court under 
coercive process. Hs was prei^eut to condact 
his own case and. as is apparent from the 
Muosif’s judgment, he declined to surrender 
himself. His mere presence in Court would 
not amount to surrender, uoless he sub- 
mitted to the Court to be dealt with under 
Order XXXVIII. Under section 135 he is 
immune from arrest while in Court on Court 
business. 

The provisions of section 135 of the 
Contract Act do not apply, as the bond 
was given to the Court and the section 
only applies to contractual relations between 
the parties. 

Mr. Mpnen, for the Respondent.— The 
surety’s obligation ceases when the defendant 
is somehow before the Court after be has 
applied for discharge. It would be mean- 
ingless not to seoure the defendant when 
he is actually in Court but to let him go 
and then issue fresh process against him. 
The defendant was in Court only in connec- 
tion with the very case in which be was 
reqoir-d to furnish eeourity. 

The decree having-been passed by con- 
sent of partie.s, the surety was discharged 
from his obligation. Vide section 135 of the 
Contract Act. 

JUDGMENT, 

Sesraoiri Ai7ar, J. — The original suit was 
instituted sgainst one 0. W. Fuller. In 
the course of the suit an application was 
made for his arrest. When he was brought 
before the Court, the respondent before us 
agreed to stand surety for him. Thereupon 
Fuller was released from custody. 1 shall 
refer to the terms of the bond and its 
legal effect later on. Subsequent to this, 
the surety aeked the Court, at a time 
when Fuller was before it to conduct his 
case, that be should be relieved from his 
obligation to produce the defendant. The 
District Munsif did not apparently 
to this course. Thereafter the plaintiff ana 
the defendant agreed to a consent decree 
which has now been put into execution. 
The surety, whose bond was not in terms 
discharged, now pleads that by his pro- 
ducing the defendant before the Court 
and praying to be relieved from respoi^ 
sibiliry the liability which be undertaok 
under the bond was put an end to. There 
is a foithw oontentioQ that a$ th« parU** 
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to the Bait instead of groin* to trial agreed 
tO' a decree by oonsent, the surety was 
disoharged dnder section 135 of the Indian 
Gontraot Act. The DUtrioS Mnnsif rejected 
these contentions and ordered execution. 

On appeal the Diatriot Judge has reversed 
the order. A civil misoellaneoua appeal 
against the order refusing execution against 
the surety and a civil revision petition 
against the order discharging the surety 
from liability have been 6led in this Court. 

M.r. Menon for the respondent raised a 
preliminary objection that as the District 
Judge in the exercise of hie appellate 
powers released the sursty from liability 
and as his decision on Uw does not affaot 
bie jnriediotion, the civil revision peti- 
tion is incompetent. As regards the civil 
miscellaneous appeal his contention is 
that if the oivil revision petition goes, the 
ground of appeal in civil miscellaneous 
appeal fails and ebouH be dismissed. It 
may be that for the bearing of the civil 
revision petition the preliminary objection 
has some force. But as the same order 
has been passed in the appeal from which 
the oivil misoellaneoas appeal has been 
presented, we are entitled in second 
appeal to sorntiniBe the correctness of 
that order. I most overrule the objection so 
far as it relates to the civil misoellaneoas 
appeal. 

Now to the merits. Mr. Madhavan Natr 
at the onteet referred us to the terms of 
the bond which ought to have beeo tak^n by 
a Oivil Ooart under Order EXXVllI. Form 
No. 2 in Appendix F of the Code of Civil 
Prooednre is far more oomprebeneive than 
the bond which has been taken in the 
present case. The attention of the District 
Jadge should be drawn to the incomplete- 
ness and inaccurate language of the bond 
now before ns. It is desirable that in 
t^Dg bonds of this description the pro- 
viefOoB of the Code shoald be strictly 
eoidplied with. Nonetheless we are not 
eoDOemed now with wbat might have been 
the terms of the bond bat only with the 
interpretation of the asotual agreement that 
waa signed. We most, therefore, deal with 
the' liability of the surety with reference 
to the bond which be actually executed. 
By that bond which is Exhibit A. in tbe 
MUM, tbe lurety nndertook “to produee ibe 
defendant at tbe time and place ordered 

2i 


by tbe Court. If I fail to do so, I and 
my properties are liable for tbe amount 
payable to the plaintiff.” The qnesttou for 
consideration is, did he produce tbe de- 
fendant at the time and place ordered by 
the Court? The procedure to be adopted on 
an application by the surety for discharge, 
from liability is contained in OrderXXXVIll, 
rule 3. Two contingencies are contem- 
plated in that rule. The dret^ is an 
application by the surety for discharge, 
whereupon the Court decides either to 
summon the defendant or to isene a 
warrant for his arrest. Olanse (3) of that 
rale provides for the discharge of the 
enrety: “On tbe appearance of tbe defendant 
in pursuance nf the sommons or warrant, 
or on his voluntary surrender, the Conrt 
ehall direct the surety to be discharged 
from his obligation, and shall call upon 
tbe defeodint to 6nd fresh security.” It 
is conceded that, there was no flummons or 
warrant against the defendant. He was in 
Court for the purpose of oinduoting his 
Buit. T .e next point is did he surrender 
himself on that occasion? The District 
Munsif says: “He also expressed bis 
nnwilliiigno8S to sarreoder that day* I 
declined to arrest him on the spot, as he 
being a party attending Court for the 
pnrpose of oondnoting bis case is exempt 
from arrest.’” In order to _ satisfy the 
reqnirements of a surrender it is not enough 
that a party is before the Courr, bat be 
ehonld f-ubmit himself to be dealt with by the 
Court as directed by Order XXXViIl. 
sentence from tbe Mnnsif’s judgment which I 
quoted makes it clear that tbe defendant did 
not surrender. 

Learned arguments were addressed to us 
upon the question whether it ie necessary 
that the defendant most be in a position 
to be arreeted in order that tbe requirements 
of production by the safety may be satisfied. 


The two nrovisions of the Code which have a 
bearing on this question are Order XXXVlIt. 
role 1, aod ceotion 135. Under Order 
XXXVIU the Court is empowered at any 
stage of the enit to issue a warrant to arrest 
tbe defendant and to bring him before the 
Court. At first sight it may appear as if the 
defendant is liable to be arrested while he is 
engaged in the coodnot of his amt. Bat 
tarniog to seolion 136 the me.n.og of th. 
Legislature eeeme to be clear. The first 
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olause of seotion l-i5 provides for immunity 
of jodioial offioera from arrest while dis- 
oharging their judioial funotiona. By 
olanee 2 the parties to the suit, Pleaders 
and witneaaea are exempted from arrest. 
The latter portion of clause l2) eaye that 
in oases in which the party before the 
Court is guilty of contempt, the exemption 
would not apply to him. Clause (3) pro- 
vides for a further exception and enables 
a. decree-holder to apply for the arrest of 
the judgment-debtor immediately after the 
decree. These are the only two exceptions 
which the law has recognised, and it seems 
to me that notwithstanding obvious inoon- 
venienoes in requiring that an application 
should be made for the arrest of a judg- 
ment-debtor, while allowing him to get 
away from Court, the Code leaves ns no 
room for doubt on the matter. The prinoi 
pie enunciated in section 135 has long been 
recognised in England and in India. It is 
not necessary to consider the vexed ques- 
tion whether the rule has been enacted in 
favour of parties or to safeguard the rights 
of the Court. I am inclined to the view, 
which has found favour with some eminent 
Judges both in this country and in England, 
that the intention of the Legislature is to 
enable Courts to render justice as between 
party and party by not subjecting a person 
who is expected to assist them in the dis- 
charge of bis duties to the disability of a 
possible arrest, However that may be, the 
principle of exemption has been well stated 
in Appa$amx Pattar v, Qovinen Namhiar (l) 
in these terms: The well-established rule 

of English law that a witness or party 
to a civil suit, whose attendance is required 
on a trial before a judicial tribunal, is 
protected from arrest on civil process during 
the time reasonably occupied in going to, 
attending at, and returning from, the place 
of trial, rests on a principle which applies 
with full force here, namely that freedom 
from the fear of arrest encourages willing 
attendance and thus tends to the advance- 
ment of justice*” That case is also an 
authority for the proposition that a party 
who comes to Court to give evidence should 
not be arrested while he is before the 
Court. The principle of this decision has 
been followed in;, a later decision io 


Zainab Bet v. Official Assignee of Madras 
i'i). In that case the learned Chief Justice 
and Mr. Justice OldBeld held that, while 
a person appeared in Court to prosecute 
an insolvency petition, be should not be 
arrested for claims arising under the 
petition for insolvency. John v. Oarter (3) 
also contains observations to the same 
effeot. Mr. Menon strenuously contended 
that it would be a meaningless procedure 
to demand that a fresh process should issue 
for bringing a person to Court without 
taking steps to detain him in custody while 
he is already actually before it. As I said 
before, the rule of exemption of a party 
appearing to conduct a case is a principle 
founded on a well recognised theory of 
jurisprudence which we are not at liberty to 
ignore. I am, therefore, unable to agree 
with the view of the District Judge that 
the presence of the defendant in Court, 
albeit it was for oondnotiog his suit at 
the time when the surety a(>ked the Court 
to discharge him from obligation, was a 
compliance with Order XXXVIll, rule 3. 

There is one other contention of Mr. 
Menon which must be referred to. He 
argued that as his client undertook the 
liability only for any decree that may be 
passed on trial and as the ultimate decision 
of the Court was based on a compromise, 
the bond spent itself out. Mr. Madbavan 
Nair furnished two answers for this con- 
tention and I think both of them are right. 
The first is that the surety bond does not 
eay that the liability is to be only for a 
decree that may be passed on contest. 
There is nothing unreasonable in a surety 
agreeing to be bound by a decree which 
may be passed either after trial or with 
the consent of parties. In the absence of 
a special stipulation in that behalf there is 
no ground for limiting the liability only 
to a decree passed after contest. If there 
has been collusion between the plaintiff 
and the defendant in obtaining the decree, 
the surety is not without remedy. Secondly, 
section 135 of the Indian Contract Act 
contemplates contractual obligations between 
the parties. Under the Code of Civil Pro- 
cedure the bond is given to the Court and 
any infringement of the terms of the bond 


2) 24 Ind. Cas. 613. 

8) 4 B. L, B. O..C. J, 90. 


(1) 4 M. H. 0. B. 145^ 
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is a violation of the obligations to the 
Court and therefore the agreement between 
the parties whioh resalted in a oom* 
promise deeree has not the effeot of dis* 
oharging his liability to the Coart. For 
all these reasons I think the order of the 
Distriot Judge should be reversed and that 
of the Diatriot Munsif restored with eosts 
here and in the Coart below. The oivil 
revision petition is dismissed without 
oosts. 

Born, J. — Aotion was taken against the 
let defendant in Original Sait No. 325 of 
1917 (Oaliout Additional Distriat Mansif’s 
Court) under Order XXXVIII, rule 1| of 
the Code of Civil Prooedare. Seourity was 
furnished and the sorety is the respondent 
in oivil misoellaneous aeoond appeal and oivil 
revision petition. The bond whioh be 
ezeoated does not follow the wording of 
the form given in the Appendix to the Code 
of Civil Prooednie, but the variation does 
not appear to me to be material for the 
disposal of the present matter. The liability 
with which the surety has been saddled 
by the Court of hrst instance is clearly 
within the terms of the bond. The surety 
can escape only by showing that hts 
liability has been terminated. The bond 
was executed on 31st December 1915 and 
the suit was disposed of on the i5th November 
1917, when a decree was passed in favoar 
of the plaintiff in accordance with the terras 
of a compromise entered into between him 
and the defendants. On the same day the 
surety applied to the Court to be 
released from his obligation, cn the ground 
that business engagements would prevent 
him from producing the defendant before 
the Court in future. The let defendant 
was present in Court and the Court was 
asked to take him into custody. The 
District Munsif declined to do so, bolding 
that the Ist defendant was exempt from 
arrest bceanse he was attending the Court 
as a party for the purpose of oondaoting 
own case. The Ist defendant wee 
allowed to leave the Court and summons 
was issued for his appearance (Order 
XXXVlII, rule 3). He did not appear 
and steps were not taken as the surety 
failed to pay the requisite batta. The re* 
■pondent's application for discharge wae die* 
tnisaed on the 5th Jana 1918 and the decree* 
holdtc was permitted to proceed in ezeoa* 


tioD against the respondent, but these orders 
were reversed by tbs District Judge. The 
decree-holder has, therefore, preferred the 
present oivil miscellaneous secood appeal 
and oivil revision petition. The appeals 
before him (District Jodge) were disposed 
of simultaneously and there is in effect 
only one judgment. 1 think the whole 
matter is open for consideration. 

The District Judge was of opinion that 
by the mere fact of the Ist defendant’s 
appearance in Court, the obligation of the 
surety was discharged. In this, I think, 
be was wrong. The procedure provided by 
Order XXXVllI, rule 3, bad to beadopted 
before the Court could grant the discharge. 
The issne of a warrant is in any event 
discretionary and I am inclined to agree 
with the District Munsif that in the present 
instance, the Ist defendant was protected 
against arrest in Court by the provisions 
of section 1':'5 of the Code of Civil Pro* 
oedure. It is immaterial that his presence 
was in oonneotion with the snit in which 
becurity had been required, tide in Appasami 
Paitar V. Qovinen Nambiar (1) and in 
Zainab Bee v. OMcial Assignee of Madras (2). 
Order XXXVlIl, rule 3, contemplates that 
the application of a snrety should be dis* 
posed of after the defendant has been 
brought before the Court for the purpcae 
of the application or has surrendered to 
the Court for this purpose. These con* 
ditioDB were not complied with in the 
case. 

For the respondent the principle under* 
lying section 135 of the Contract Act has been 
referred to, and it has been contended that 
as the Ist defendant entered into a com* 
promise with the plaintiff without the assent 
of the surety, the latter is discharged from 
his obligation under the security bond. 
This provision is not, in my opinion, 
applicable. The respondent had made him- 
self liable for the amount that might be 
adjudged against the defendant. This 
adjudication might follow a compromise 
which the Court considers lawful and the 
liability of the snrety is not limited to 
eases where there has been a contest to 
the finish. The liability of a surety is 
neither greater than nor different from that 
which he undertook. 

I agree that the orders of the Dialriet 
Judge should be set aeide and those of tbg 
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District Monsif restored with costa of tUoivil 
isiecell&neous eeoood appeft], 

Afpeal allourd. 

M.'c. !■. 


IBOMBAY HIGH COURT, 
r. Cask No. 3 of 1915. 

Jone 9, 1919. 

Present : — Sir Norman Maolecd, Kt., 

Chief Jnetice. 

Tbe KABADENIZ. 

Prize Conrl—Vexsel belonging to neutral having 
hostile commercial domicil, whether can be condemned 
— Orders in Council, effect of— Crown, right of, to alter 
law applicable to Prize Courts. 

B Where it ia found by a Prize Court that on the 
outbreak of war a claimant who is a neutral subject 
had his comwicrciaZ domicil in enemy territory and 
that at the time of the capture of the vessel and 
for a long time after ho had no intention of remov* 
ing that domicil to a neutral country, the vessel must 
he condemned as lawful prize [p a79, cols. J & 2.] 

(Authorities discussed and reviewed t 

While the Crown cannot by Orders in Conncil 
prescribe or alter tho law to be administered by a 
Court of Prize, tho Court would act on Orders in 
Council in every case in which they amonnt to a 
mitigation of the Crown’s rights in favour of the 
enemy or neutral, as the case may be. [p 372, col. 2.] 

Messrs. Strangman and Nicholson, for tbe 
Government. 

Messrs. Mtrta and Inveraritg, for tbe 
Claimant. 

JUDGMENT.— On the llth Maroh 19'5, 
I delivered a preliminary judgment in the 
matter of the bS. Earadenfz. I was then 
of opinion that I was bound by an Order in 
Counoil of tbe 20th August 1914 to oonsider 
tbe Declaration of London as governing this 
oase, that under Article 57 of the Declaration 
the. neutral or enemy character of a vessel 
is determined by the flag she is entitled to 
fly, and that before tbe capture the Persian 
Government bad recognised this vessel’s 
right to fly the Persian Flag. That, there- 
fore, tbe vessel could not be condemned as 
lawful prize unless I was satia&ed that in 
spite of tbe apparent validity of tbe transfer 
of tbe vessel to tbe claimant, the control of 
the vessel remained in the bands of tbe 
^urkisb vendors. On the evidence there was 


.considerable justiBoation for my holding tha*> 
there was an arrangement between the 
claimant and the vendors that the Utter 
should retain tbe control of tbe vessel and 
use tbe transfer as a means of getting her 
to tbe nearest Turkish port coder the Persian 
Flag, but the claimant asked to be allowed 
to prodnee further evidence regarding tbe 
6owa fides of the transfer, so I directed tbe 
canse to stand over for further proof. Some 
further evidence has now been taken in 
England on oommission, bnt owing to tbe 
continuance of hositilitiea tbe claimant has 
been unable to procure tbe evidence be want- 
ed from Constantinople. However, owing to 
a recent decision of the Privy Council tbe 
Government have asked me to set down tbe 
oaD«e for further argument, and I have beard 
tbe argnments of Counsel on the question 
whether the vessel should not be condemned 
as lawful prize on tbe ground that the 
commercial domicil of the claimant at the 
time of the capture was Turkish. Their 
Lordships of the Privy Council held in The 
Zamora (1), that while the Crown cannot by 
Orders in Council prescribe or alter tbe Uw 
to be administered by a Court of Prize, the 
Cnort would act on Orders in Council in 
every case in which they amount to a miti- 
gation of the Crown’s rights in favour of 
the enemy or neutral, as the case may be. 

Then, in lAe Proton {'2) tbe question arose 
whether Article 57 of the Declaration of 
London, which it was declared by the Declara- 
tion of London Order in Council No. 2 of 
1914 should be adopted and put in force, pre- 
scribed the law to be administered by a 
Court of Prize or directed that the .rights 
of the Crown were to be mitigated in favour 
of a neutral or of the enemy. The judgment 


says : — 

*Td their Lordships’ opinion the former ,i9 
the effect of the article. It declares that a 
Court of Prize shall determine the character 
of a vessel alleged to be of enemy character 
by one single circumstance, the character of 
the flag which she is entitled to fly, and not 
by the entire body of relevant oironmstanoes, 
which determine the truth as to that oharac- 


ler. This is a positive prescription as to * 
naterial part of the law of evidence. ..The 
lerms of this article are little adapted to a 

(1) (1916) 2 A. O 77: 86 L. J. P. 89, 2 P Cm. H 
114 L. T. 626: 60 S. J. 4I6j 82 T L. R 438 (P. 0-). 

(3) (1918; A 0. 678 at p.681} 87 L, J. P. 0, HA 
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waiver of Hia Majesty’s rights in favour of 
others ; they clearly purport to prescribe the 
law on a topic which has been the eabjeot 
of many deoisioos.” 

In my previoae jadgment I said : — 

“Bat for the change effected by Article 
57 there would have been no difficulty in 
deciding this case. According to the 
authorities the claimant at the outbreak of 
hostilities for the purposes of Prize Law 
would be coDsidered a Turkish subject by 
reason of his mercantile domicil, unless with* 
iu a reasonable time he transferred himself 
and his property to another country. See 
The Ariel (3). But this be had no intention 
of doing. It was by mere chance that he 
was at Pirteus when the war broke out, 
and in his evidence be said that he intended 
to go back as soon as the Dardanelles were 
open to look after his business. It was im- 
material to him whether war was going on 
or not.” 

I have now been asked by Counsel for the 
claimant to reconsider the opinion I then 
eipmssed regarding the commercial domicil 
of the claimant, when the question was one 
of mere academical interest, while Counsel 
for Government contend that on the autho- 
rity of The Proton (2) it is clear that the 
vessel roust be condemned unless I can come 
to a different oonoluaion. I am not prepar- 
ed to say now that the question is so free 
from difficulty as I thought it was when I 
delivered my hrst judgment. 

However, it has been argued for the claim- 
ant that I dednitely decided that I was 
bound by the Order in Council and that it 
is not open to me to reconsider the case in 
the light of the judgment of the Privy 
Oonneil in The Proton (2). I think 1 am 
entitled, before final judgment is given, 
either condemning or releasing the vessel, to 
reconsider any opinion I have previously 
expressed , 

The Hague Oonveotion does not apply 
to this case, as it was not ratified by Turkey. 
If then I can find, that the Karadeniz bore 
an enemy character, she must be condemned. 
I shall now consider the authorities on that 
point. 

If a person has a settlement in a hostile 
oonutry by the maintenance of a commercial 
establishment there, be will be considered 

(8^ ^1867) 2 BogUsh Prise Oases 600 at p. 6QQ, 


a hostile character and a subject of the 
enemy country, in regard to hie commercial 
transaction, connected with that establish- 
ment”: Kent’s International Law, p. 217. 

In The Indian OhiifU) it was laid down 
by Sir William Scott that for all commercial 
purposes the domicil of the patty without 
reference to the place of birth becomes the 
test of national character. The character 
that is gained by residence ceases by non- 
residence and is an adventitious one, do 
longer adhering to the subject of it from 
the moment be puts himself in motjon to 
quit the country sine animo ravertendi, 

Therefore Kent says that the most import- 
ant test is the animus manendi. 

In The Qerasimo (5) it was laid down 
that : — 

“The national character of a trader is to 
be decided, for the purposes of the trade, 
by the national character of the place in 
which it is carried on. If a war breaks out, 
a foreign merchant carrying on trade in a 
belligerent country has a reasonable time 
allowed him for transferring himself and 
his property to another country.” 

The property of a person not resident 
in enemy territory may acquire a hostile 
character. 

In The Jonge Klassina (6) a claim was 
made by a Mr. Ravie, describing himself as 
Ravie of Birmingham, to certain goods com- 
ing to be imported from Holland under 
the authority of a license. Ravie had 
been to Amsterdam in connection with 
the export of the goods and the Court 
ordered their confiscation on the ground that 
it appeared from the evidence that Ravie bad 
been as substantially employed in the trade 
of Amsterdam as any other mercantile firm 


that place. 

In The Aun (7) the ship under American 
ours was seized in the river Thames on 
j Ist August 1812. A claim was made 
the master who was also sole owner of 
9 ship, describing himself to be a British 
bieot and as such entitled to the benefit 
an Order in Council of November 1812 
•eoting the restitution of British ebipa 
der the American Flag. The claimant 
id be was born in PaJkirk iu Scotland, 

(6) (1^1 ?. a. Mat p. 96, 6 W, B. «0| 

E. a 628. 

(6) (1804J 6 Bob. 297. 
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that dnring the last eeveD years he had been 
ebiefly at 8e% bot when at home he had lived 
and still lived at Bathgate in the Shire of 
Linlithgow, where bis wife and family 
were, that he was a British eubjeot bat that 
about sixteen years ago he had been admit- 
ted a oitizan of the United States of Amerioa 
for the purpose of oommeroe only. The 
Court said : Why this transaction is for 
the purpose of cjmmerce : Aooording to his 
own aooount, then, he osased to be a British 
subjeot for commercial purposes.” Nor did 
the mere oiroumstanoe of leaving his wife 
and family in Scotland avail him for the 
purpose of retaining the benedtof his national 
oharaoter. 

In the leading American case of The 
Venus, Bae, Master (8) the decisions of the 
English Courts on the subjeot of national 
oharaoter acquired by residence and on the 
aonsequenoes of such acquired oharaoter were 
recognised as being founded on sound prin- 
•iples of public law. 

As a consequence of the doctrine of 
domicil, the Court decided (by a majority) 
that if a citizen of the United States should 
establish his commercial domicil in a foreign 
country, and hostilities should afterwards 
break out between that country and the 
United States, bis propq|*ty, shipped before 
knowledge of the war, and while that domi- 
oil continued, would be liable to capture, on 
the ground that bis permanent residence 
bad stamped him with the national oharaoter 

of that country The doctrine of enemy’s 

property, arising from a domicil in an enemy’s 
country, is taken strictly ; and equitable 
qualidoations of the rule are generally dis- 
allowed, for the sake of preventing frauds on 
belligerent rights, and to give the rule more 
precision and certainty.” Kent’s Interna, 
tional Law, page 223. 

Id TAe (9), decided in November 

1915, Sir Samuel Evans said that Professor 
Dicey’s dednition of 'commercial domicil’ as 
such residence in a country for the purpose 
of trading as makes a person's trade or busi* 
0698 contribute to Or form part of the re- 
sources of such country and renders it, there- 
fore, reasonable that the hostile, friendly or 
neutral character shonld be determined by 

(8) (1614) 8 Orauch 251 at pp. 314, 315 j 3 Law. 
Ed. Xin TJ. S. 658. 

(9) (1916) 1 Br. 4 Col. P. 0. 005? 60 S. J, 805: 

^ Tf Si 126 * 


reference to the oharaoter of such country, 
was sufficiently clear and accurate for practi- 
cal purposes. 

It must be noted, however, that a person 
who has an interest in a honse of trade in 
one country, although not resident there, is 
sometimes said to have a commercial domicil 
in that country and a personal domicil in the 
country in which he resides. See The Anglo- 
Mexican (10). 

Again, it seems clear that a neutral 
wherever resident may, if he owns or is a 
partner in a honse of business trading in or 
from an enem; country, be properly deemed 
an enemy in respect of his property or 
interest in such basineas, He acquires by 
virtue of the business a commercial domicil 
in the country in or from which the busi- 
ness is carried on, and this commercial 
domicil, though it does not affect bis pro- 
perty generally, will affect the assets of the 
business bouse or his interest therein with 
an enemy character.” 

From the opinion of the majority in 
The Venus, Bae, Master (8) Marshall 
C. J., dissented, contending that a com- 
mercial domicil wholly acquired in 
time of peace ceases at the commencement 
of hostilities, that the presumption of an 
intention to return to the native country 
at the Bret opportunity is to be entertained 
and that this presumption ought to shield 
the property from condemnation until delay 
or oiroamstanoes destroy that presomptiou. 
If then property of a neutral with a com- 
mercial domicil in belligerent territory is 
liable to capture although shipped before 
the outbreak of war, it would follow that 
a ship belonging to such a neutral, if cap- 
tured at sea or in port on the outbreak of 
war, would be liable to be treated as an 
enemy ship, altbongh the owner may have 
had DO opportnnity of absolutely relinquish- 
ing bis commercial domicil. 

I have searched -through some hundreds 
of decisions of the Prize Courts of the 
Allies during this war in the hopes of Boding 
a case the facts of which were in any way 
approximate to the facts in this case, but with- 
out success. The Venus, Bae, Master (8) was 
referred to by Sir Samuel Evans in the 
ease of The Manningtrp (11) decided in 

(10; (1918; A. C. 422 at pp. 426, 433, 434. 

(11) (1916) P. 329 at pp. 339, 340; 1 P. Cac. 497} 60 
S. J. 75) 82-T. L. ». 80. 
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Ottober 1915. Gertain goods had been 
Bhipped before the natbreak of war by a 
partnership of foor members, three of 
whom were in the position of British sub* 
jeots and the fourth was a German sab* 
jest. The plaoe of basiness was in 
Germany. The President said: 

*'The question to be determined woald be 
what the position was in the oironmstanoes 
of this ease with regard to tbe right of 
eaptnre or seizure of the goods at sea 
after the eommenoement of hostilities. If 
a subjeot of a belligerent or a neutral bad 
a business in hostile territory at tbe ont- 
break of war, and resided there, he would, 
aooording to international law, have a 
oommeroial domioil there, and Lis goods would 
be Bobjeot to oantnre at sea after hosti* 
lities, althongb shipped before the war, ... 
[TAb Venus, Bae, Master (5) J. Apart from 
a oommeroial domioil by residenoe, tbe 
property of a person may aoqoire a hostile 
obaraoter, independently of his national 
obaraoter or his personal residenoe. If a 
person be a partner in a house of trade 
in an enemy’s oonntry, he is, as to the 
ooDoerns and trade of that honse, deemed 
an enemy: Pratt’s Edn, of Story, p. 60; 
and tbe property of tbe honae of trade es- 
tablished in an enemy oonntry is oonsidered 
liable to oaptnre and oondemnation as prize: 
Wheaton, Inter. Law, 4tbEdn. (ld04),Beotion 
334, The rale is enooino^ly st^ated by Story, J., 
in Thu F/iindtchoft (\2 ‘. ‘It has been long 
since deoided in the Courts of Admiralty 
that the property of a boose of trade estab* 
lisbed in the enemy’s oonntry is -oondem- 
**Bble as prize, whatever may be the 
domioil of (be partners. The trade of 
itieh a boose is deemed eseentially a hostile 

property engaged in it is, 
»enfore,^ treated as enemy’s property, not- 
withetanding the neutral domioil of any of 

4*1 Bat it seems also to be 

BBtttod that in suoh oases QonBsoatioD will 
not take plaee at tbe eommenoement of war, 
If the trade has been carried on during peaoe, 
unless the person affeoted ooniinnes bis eon- 
neotion with the trade after the wer: Pratt’s 

Edn. ofStory. p. 6l...TA«rip»7an«fl (13). It 

IS not easy to see why, in tbe oase of a partner 
ina hostile bonse of trade, time shonld be given 

xtoV.Smb* “ *** 

(!•) i 0, Bob. 1 at p. 10, 


to sever oonneotion ‘after war before eon- 
fisoatioD by oaptnre at sea is permitted, when 
no such opportunity is given to a person having 
a commercial domioil by residenoe in hostile 
territory. Bat I aooept the law as it stands.” 

In his dissenting jndgment in The Venus, 
Bae Master (8) Marshall, 0. J., disonssed how 
a oommeroial domioil might be terminated. 
He said: — 

“If a British subjeot, residing abroad 
for oommeroial purposes, takes deoided 
measnres, on tbe breaking ont of war, for 
returning to his native oonntry,” and again, 

An immediate disoontincanoe of trade 
and arrangements for removing, followed 
by aotnal removal within a reasonable time, 
nnless detained by oanses wbiob might 
snffioiently aooount for not removing, woald 
6z the intention to ohange tbe domioil”. 

In The Uanningtry (11) the President 
deoided that the British partners bad not 
taken immediate steps, as their duty was 
at tbe outbreak of war, to divert tbe goods 
from reaohing Germany and oondemned their 
shares. If they bed been nentral the oase 
would have been different. 

Tbe question turns npon the stage at 
wbiob in tbe oase of a pre-war shipment a 
neutral partner in an enemy house of trade 
ceases to have bis share in the partner* 
ship property protected from oonfisoation... 
One test woald be whether tbe neutral 
partner has done anything actively after 
tbe commencement of hostilities to farther 
or facilitate the delivery of the goods to 
tbe enemy bouse, ..If tbe nentral does no 
aot after the war in regard to the goods, 
bat merely allows them to proceed in tbe 
ordinary oooree, I 6nd it diffionlt to hold 
that his share in tbe goods innocently ship* 
ped shonld be forfeited. He has no dnty in 
regard to tbe goods towards tbebelligerent 
State to stop tbeir delivery beoanse he 
has an undivided share in them. His eitn* 
ation appears to me to differ in that res* 
peot from that of a partner who is a 
subject of tbe belligerent State.” The 
Anglo Mexican (14). 

It woald also seem that in the Presi* 
dent’e opinion a British sabjeot oarrying 
on a basiness in Germany bat not resi* 
dent there would be allowed an opportunity 
to sever bis oonneotion, as he oites with 

(14) (1916) P. 112 at p. 116} 66 L. J. P. 148| 2 F, 
Cm. Wi 114 L. T. 807; 60 8. J. 418. 
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approval a pasaaKe from Calvo, Vol. IV, 
section 1987, p. 70: — 

“Acoordiog to these priociples, if a 
merobflDt doroioiled in a oeatral ooontry 
does not take at the oommeDoement of the 
war immediate measures fcr withdrawing 
his goods from a oommeroe which has no 
longer a nentral oharaoter and to whioh 
he oonld legitimately attend in time of 
peaoe in the country of a belligerent, he 
oannot guarantee bis goods from capture 
and from hostile conBsoation by alleging 
that personally be resides in a neutral 
country.” 

In these days there would no doubt be 
difficulties placed in the way of withdraw* 
ing property, but I presume from this pas* 
sage that if a British or a neutral sub* 
jeot engaged in trade in Germany at the 
outbreak of the war in August 1914, but 
not resident there, bad goods at sea belong* 
ing to that trade, they would not be liable 
to capture and conBsoation, provided the 
owner had taken such immediate steps as 
were open to hi<u to divert the goods from 
that trade. 

These questions were discussed by Judge 
Cator in the case of The Lutzow (No. 4) 
(15) before the Egyptian Prizs Court in 
March 1916. 

The Lutzow was a German ship which 
was captured and condemned as prize. A 
claim was made to certain goods on board 
her by the American Trading Company 
whioh bad a branch in Hamburg. The 
goods had been bought by the Hamburg 
branch and had been shipped for traos* 
mission to another branch at Kobe. It 
was held that at the time of the capture 
the ownership was in the Hamburg branch 
and the goods were, therefore, to be treated 
as prima facie belonging to an enemy. 
The learned Judge criticised adversely 
the law as laid down by the majority 
of the Court in The Venus, Bae Master 
(8). He referred to The Ocean (16), 
in which a British subject settled as a 
partner in a bouse of trade in Holland 
bad made arrangements for dissolution but 
was only prevented from removing person* 
ally by the violent detention of all British 
subjects who happened to be within enemy 

(16) (1916) 2 Br. A Col. P. C. 122 &t pp. 129, 134. 

(16) (1801) 5 0. Sob, 99 at p. 91. 


I , ''*1 

territories at the breaking out of war. Sir 
William Scott ea'd: — 

It would, I think, under these oiroum* 
stances, be going farther than the principle 
of law requires, to conclude this person, by 
his former oooupatioD, and by his present 
constrained residence in France, so' as 
not to admit him to have taken himself 
out of the effect of supervening hostilities, 
by the means which he had used for his 
removal.” 

Judge Cator remarks: This. ..was the 
case of a partnership, but Sir William Scott . 
makes no point of that fact.” Again The 
Venus, Bae, Matter (8) “declares that the 
supposed right of election on the outbreak of 
war does not exist.” “This doctrine”, it says, 
“is believed to be as unfounded in reason 
and justice as it is in law.” But the 
learned Judge declined to consider the 
decision in The Venus, Bae, Matter (8) good 
law. He ooDoIudes: 

“No one can wish to inflict needless 
hardship on British subjects or on neutrale, 
and if on the outbreak of war a non* 
enemy, be he neutral or British, resident 
or non-resident, promptly closes his business 
and merely takes the steps necessary to 
remove his own property from the enemy 
country, I think be ie entitled to do 
so.” 

The learned Judge further expressed the 
opinion that Sir Samuel Evans in The 
Manningtry 'll) had not approved of the 
decision in The Venus, Rae Master (8) but from 
the passage which 1 have underlined (italicis* 
ed) above, it would appear that the President 
felt himself bound to accept the decision 
although he thought that there was a g^d 
deal to 'be said iu favour of the dissenting 
judgment. 

in May 1915 the Prize Court at Malta, 
had to deal with the olaim of one 
S. Hovagbimain to certain goods 
forming p^rt of the cargo of the S3.. 
B'ymanthos, a German steamer, whioh 
was captured and condemned as priza. The 
olaimaut was an Egyptian subjeot and a 
sleeping partner in a firm at Alexandria, 
but be was domiciled and carried on busi' 
nesB in Oon'>tantinople. On the outbreak 
of war he left Constantinople and came 
to reside in a neutral oinntry. Toe Court, 
expressed the opinion that he was not to 
he treated m enemy sabjeet. Thf 


- 
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fsots of the oaee are not very folly 
Bet out on the reoord, bat if, ae it 
seems, the goods were ooDsigoed to the 
olaioDaot at Alexaodria, tbe Coort may 
have ooDsidsred that they did not belong 
to the trade carried on io enemy terri* 
tory. 

Tbe deoieion of Jodge Gator was reversed 
on appeal by the Privy Coonoil [Tfee 
LtttMtr(l7)] on tbegroond that tbe goods had 
been ordered by and belonged to tbe 
Japanese branob. Their Lordships said at 
page 441: 

On tbe ootbreak of war the appeU 
lants were entitled to eave tbemEelves 
from being treated by Great Britain 
and her Allies as an enemy in respeot 
of their German branch by promptly 
oeasing to carry on trade in Germany, 
and if for tbe parpose of doing so they 
removed from Germany by eea any pro- 
perty they then had in Germany, it would 
daring its transit for that parpose be free 
from seizore and condemnation as enemy 
property.” 

Id The Anglo 'Mexican (10) a claim was 
made by a natoraliaed American who 
had a one-dftb share in a German part- 
nership, Their Lordships said at page 
425:- 

An aoqaired domicil may be abandoned, 
and if prior to the aotaal oaptare the 
owner has already done some anequivooal 
act irdioating an abandonment of his 
acQuired domicil in the ooantry of tbe 
enemy, tbe goods will prima facie be treated 
as belonging to a neutral. It has been 
sometimes urged that neutrals, resident in 
a country which by tbe outoreak of 
hostilities becomes an enemy country, ought 
to be allowed a reasonable time after such 
outbreak to elect whether they will abandon 
or retain their acquired domicil. This point 
wae dieoosred in The Venue, Roe, Maeter (8). 

majority of the Judges 
Of tbe Supreme Court of the United States 
deoided against allowing any iniervai for 
«l.ot.on...Th. lSDgli,h anthoritie, ar, rot 
ooDoloaive one way or the other. Tbe point 
doefloot,bo«6ver,fallto be determined on 
thw appeal, for the respondent was not at tbe 
outbreak of Loekilities permanently resident io 
uarmADy. ’ 

The Lordibipa also said:— 

(17) (IttW) 4* 0. 486 at p. 4tl| 87 li. J. p, 0. 68. 


If (a neutral not resident), bt-ving such 
a commercial domicil in a oonnfry which 
by the outbreak of war becomes an enemy 
ooantry. be desires to avoid the confiequenoes 
entailed by such domicil, he may avail 
himself of the interval allowed by law to 
discontinue or dissociate himself from the 
business in question. Inasmuch, however 
as goods at sea whsn tbe war commenced 
may be captured before such reasonable 
interval has elapsed, the Court will in a 
proper case take notice cf a disoontinaanoe 
or dissociation taking place after tbe 
capture, or will even adjourn proceedings 
ID the Prize Court, to give an opportunity 
for such discontinuance or dissociation ” 

There are. therefore, four olaeses of neutrals 
who may be engaged in trade in enemy terri- 
tory on the ontbreak of war: — 

1. Resident; 2. Non-resident; 3. Roai. 
dent and partners with enemy subjects; and 
4. >on-re8ideDtand partners with enemy 
subjects. 

The property of class 1 would be liable 
to capture at eea and ooD6eoation on the 
outbreak of war if tbe decision in The Venue 
Roe Matter (8) must be followed, but the 
decision of the Privy Oounoil in The Qeraeimo 
(5) seems to lay down the opposite view and 
allow suob a neutral a right of election. 
Tbe pioperfy of class 2 would not be liable, 
provided the claimant took Immediate steps 
on tbe outbreak nf war to prevent it reaching 
ecemy territory. 

Id olasFes 3 and 4 there seeixie to be a 
distinction according as tbe claimant is a 
subject of the other belligerent ooantry or 
of a neutral country. 

In tbe case of tbe former, a British subject 
at any rate is bound to take immediate 
steps to divert the goods from reaching 
enemy territory. 


In tbe oaee of tbe latter, if in class 4, 
be is only bound fo refrain from taking 
any active s^eps to enable the goods to 
reach enemy territory. If in class 3 I 
proEume bis duty would be the same, 
though I have not found any decision on 
the point. 

Now tbe present olaimant as regards tbe 
Karadeniz, which was bis own private property, 
clearly comes witbioolaes 1, unless tbe fact that 
be was by accident temporarily residing ia 
Greece at tbe ontbreak of war can bring btm 
witbio ciaM 2« Saob a qoeetion, as far aa 1117 
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researohea have gone, baa not been diaoaased 
before. It aeems to me jnst possible that 
a Coart of Prize gaided by prinoiples of 
equity might deoide in favour of auob a 
olaimant, even if it held that be oame 
within olasB 1, provided be took immediate 
steps to announoe bis intention of abandoning 
his enemy domioil and to prevent the goods 
from reaobing enemy territory. 

It cannot be disputed that on tbe out* 
break of war with Turkey the claimant’s 
commercial domioil was Turkish. He was 
born in Constantinople, be bad always 
resided and carried on business there. About 
1912 be became a Persian subieet in order 
to free his children from tbe obligation to 
serve in tbe Turkish army, hut that made 
no difference to the way in which his 
business was oondoo'ed. He left Con* 
etantionple on the 2l8t October for Piiicus 
because be had beard that one of bis 
ships had been damaged there in a collision, 
but up to tbe 5tb November be bad disclosed 
no intention of giving up bis business in 
Constantinople. When war broke out, he 
sent a man to Constantinople to remove 
bis wife and family as be was afraid for 
tbeir safety because they were Greeks, 
and they arrived at Pi a^as about tbe 
18tb or 14th November, but that by itself 
would not constitute a step towards getting 
rid of bis commercial domicil in Turkey. 
See The Ann (7). 

He eaid in examination in chief that be 
did not intend to go back to Constantinople 
as long as the present Government was in 
power. In cross examination he said: ' X 
object to the Toung Turks’ Government. 
I shall go back as soon as the Dardanelles 
are opened. It is immaterial to me whether 
war is going on or not, 1 want to go to 
look after my business.” It was suggested 
that as tbe evidence was given on tbe 
23rd February, two or three days after 
tbe Allied Naval Forces bad commenced 
ftn attack on the Dardanelles, that the 
•laimant was referring to the possibility 
of tbe forcing of tbe Straits and tbe 
capture of Constantinople by the Allies, 
but 1 do not think the claimant can be 
considered as meaning anything more than 
that he wanted to get back to Constantinople 
as soon as he could. Thm in re<examination 
be said: *'lf 1 got to Constantinople I 
wopld tr^ and get my ships to Pir^us. I 


have some immoveable property and some 
cash there (Constantinople). 1 don’t want 
to trade there while war continues.” 

The claimant had a partner called 
Baobrato, a Turkish subject, in Oonstanti* 
nople, who was looking after the agency 
businesB with reference to the other steamers 
in which tbe olaimant bad an interest, and 
if the Karadeniz had not been seized iu 
Bombay, there is no certainty that the 
claimant would not have returned to Con* 
stantinople, or, if be had elected to remain 
at Pirsens, that be would not have oontidued 
to direct the business at Constantinople 
from there. 

Tbe difficulty of the case lies in tbe 
fact that it may be said that he oame 
within class 2 above, and that be had no 
opportunity after tbe declaration of war, 
when be happened to bs in Greece, of 
making his election to retain or renounce 
his commercial domioil. It may well be 
that boding himself outside Turkey, and 
recognising the impossibility of removing 
his property from Turkish jurisdiction, he 
might have decided on carrying* on such 
business as he could with the ships usder 
bis control outside Turkish lia^its,i and It 
might, therefore, be conceded that thus he 
would have done everything in bis power, 
which the Law of Nations required, to 
give up bis commercial domioil in Turkey 
so as to render ' immune from capture 
property connected with a business carried 
on without the limits of Turkish territory. 
What importance is to be attached to his 
answer in re examination? His objection 
to the Turkish Government mast 
been one of vety recent growth, as he had 
made no attempt to remove himself from 
snbjeetion to it before November 1914, 
In an uegnarded moment he said in cross* 
examination he wanted to go back to Iwk 
after his business, not to remove »#; it did 
not matter to him whether a war^ wm 
going on or not. Then he saw bis mistake 
and said that if ho got to Constantiuopw 
be would try and get bis ship to Piiseus. 
Against that there was the undeniable 
anxiety of tbe olaimant, as soon as he had 
bought the ship, to get her out of 
to Basrah, a Turkish Port. On tbe loth 
and l9th Novembsr he got telegrams dw* 

patched from Piimis inquiring whether the 

ship bad left for Basrah. Is that ooDsistent 
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with an intention after the outbreak of 
war to remove hie property as far as possible 
from Turkish territory? Does it not rather 
point to the fast that his after- expressed 
intention was inflaenoed by the ship not 
having been able to proceed to Basrah and 
having been oaptnred in Bombay? Is there 
anything to lead me to suppose that if the 
ship bad got to Basrah, the olaimant 
would have done anything to get rid of 
his eommereial domicil in Turkey? Can it 
be said that the- claimant was tine antmo 
recertendi? On the best consideration that 1 
van give to these questions I have come to 
the oonclueion that on the outbreak of war 
the olaimant bad bis commercial domicil 
in Turkey, and that at the time of the 
oaptore and for many months after be 
had no intention of removing that domicil 
to a neutral country. Nothing is said in 
the claimant’s petition of the 15th January 
1915 regarding any such intention. The 
Only evidence now is the claimant’s state* 
ment made before me, at a time when it 
was clearly infiaenoed by the events which 
had happened and made in contradiction to 
his evidence already given. Therefore, even 
if the claimant can be considered as 
belonghcg to class 2, be has not proved 
what it was n^'oessary for him to prove in 
order to save the ship. 

If The Venue, fi^e Matter (8) is not to be 
followed, and no distinction can be drawn 
between classes 1 and 2, both having a right 
to elect, the result will be the same. 

If the olaimant on the outbreak of war 
had directed that the ship should remain 
m Bombay and bad announced that he 
dissociated himself entirely from bis business 
Turkey, leaving the question of his being 
able to remove his property from Turkish 
territory to depend on the attitude of the 
Turkish Government, I do not think it 
would^ have been according to the law 
administered by Priaa Courts to condemn the 
ihip. But the olaimant did absolutely 
MtiMog towards absod JDiog or donoaDoiog bis 
Tarkisb domicil. He does not come within the 
wpeof the judgment of Marshall, O.J., in The 
Venut, nae Af«fer(8), when he8aid.*'there must 
be an immediate disoontionanoe of trade and 
amngemeois for removing fallowed by 

Thjtefore, in my opinion, on the best 
WMantton I oao five to this vAry diffijult 


case the ship most be condemned as law* 
ful prize. This decision, whether reversed 
or upheld on appeal, still leaves open the 
question whether the transfer to the claimant 
was made in good faith. 

Veesel condemned. 


MADRAS HIGH COGRT. 

Second Civil Appeals Nos. 345 and 401 

CP 1918. 

April 23, 1919. 

Pretent ,— Justice Seshagiri Aiyar 
and Mr. Justice Phillips. 

S. N. PALANIVELAPPA GOUNDAN— 
Dependant— Appsllant IN S. A. No. 346 
OP 1918 AND Respondent in S. A. 

No. 401 OP 1918 

vertut 

NACHAPPA GOGNDAN— PLUMTiPy— 
Respondent in S. A. No. 345 op 1918 

AND ApPBLtANT IN S. A. No. 401 OP 1918 

Specific Relief Act Cl of 1877;, « Sl-Rectification*of 
Hislrument—Gift, deed of— Property, xorong description 
of— Title, u hether perfected— Remedies open to transferee 
—Declaration of title, ^uit for— Evidence Act (I of 
1872;, s«. 95, ye, 97— bona fide purchaser 
for value without notice, position of— Preference. 

Section 31 of tbe Specific Relief Act ie only an 
enabling section. It is open to a transferee to 
seek relief by rectification under this section, but 
that is not liis only remedy. He can protect his 
title as defendant without rectification, He can sue 
for a declaration that the property l)elong8 to him 
without seeking rectification, in which case he can 
avail himself of the provisions of sections 95 to 97 
of the Evidence Act. [p. 381, col. 1.] 

Whore property is transferred to a person and tbe 
deed of transfer gives a wrong number or description 
of the property conveyed which does not belong to 
tbe transferor, the transferee is entitled to treat his 
title to the property that was really intended to be 
conveyed as complete at the time of the execution and 
registration of the document, and to plead mis* 
description as a defence in an action against him 
for the recovery of the property, invoking in aid 
the provisions of sections 96 to 97 of tbe Evidence 
Act. ^p. 381, col. ].] 

A subsequent bona fide purchaser for value without 
notice of the property that was intended to be 
conveyed by the prior deed of transfer, will have 
preference as against tbe first transferee if the 
latter, by his act or omission, made it possible for the 
transferor to deal with tbe property, tbe principle 
being that of two innocent transferees the one who 
hae rendered it possible for the owner to deal with 
the property a second time must (suffer for bis 
negligence, [p. 881, cols. 14 2.^ 
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Seoood appeals against the deorae of 
the Coort o( the Sabordioate Jadge, 
Coimbatore, id Appeal Sait No. 86 of 1917, 
preferred against the decree of the Court 
of the Principal Di«itrict Maneif, Erode, in 
Original Suit No. 248 of 1916. 

FACTS appear from the judgment. 

Mr. C, V. Ananiha Krishna Iyer, for the 
Defendant-Appellant. — The plaintiff acquired 
no title under Exhibit C. Survey No 660 
was not conveyed to him under that dooa> 
menb. The only remedy open to the plaint- 
iff was to have applied for reotidoation of 
the document under section 3L of the Specific 
Relief Act. His title is not complete nntil 
rectification. He might have sued for a 
declaration that Survey No. 560 pas=)ed to 
him under Exhibit C. Even then, there 
must be a prayer for rectification. 

Defendant was a hona fide purchaser for 
value without notice of the plaintiff’s title. 
It was the plaintiff’s negliKenoe in not 
seeking rectification that enabled his grantor 
to deal with the property a second time. 
He must, therefore, suffer and bis claim can- 
not have precedence over that of the 
defendant. Defendant was not bound to go 
behind the title deeds Exhibits I and II, 
which were given to him at the time of the 

4 

sale. 

Mr. A. Viswanatha A tpar, for the Plaintiff- 
Respondent. — The mention of Survey No. 
553 in Exhibit C was a patent mistake. 
It was a mistake for Survey No. 560 which 
really belonged to his grantor. Both the 
lower Courts found that Survey No. 560 is 
what is referred to as Survey No. 553 in 
Exhibit C, The plaintiff is not bound to 
seek for reotifioarion. Section 31 of the 
Specific Belief Act does .not render that 
course obligatory. He might defend an 
action against him for possession, letting in 
evidence as to the property that in reality 
passed to him under sections 95 to 97 of 
the Evidence Act. 

The defendant is not a bona file purchaser 
for valne. Defendant is a resident of a 
neighbouring village and knew the parties 
well. He could easily have ascertained by 
reference to the partition deed under which 
the land fell to bis vendor’s share and to 
Exhibit G and to Exhibit K, mortgage of the 
gnit Iftod by plaintiff, that what was really 


conveyed to plaintiff was No. 530 and be 
purchased the property at his risk. He 
could not claim priority over the plaintiff. 

JUDGMENT.— As the lower Appellate 
Court has not properly understood the 
pleadings and has not applied the law cor- 
rectly, it is necessary to state the facts. 
One kuttianna Goundan was the absolute 
owner of the properties in suit. By two 
contemporaneous deede, Exhibits B and 0, 
he disposed of the whole of his property 
in April 1903. By Exhibit B, he gave 
some property to his concubine with re- 
mainder over after her death to the plaintiff. 
By Exhibit C, be gave all the remaining 
properties to the plaintiff, who was his 
nephew. The uncle and nephew subsequent- 
ly fell out and there wae another document 

in 1908. This is Exhibit D. By it, the 
plaintiff gave back a portion of the pro- 
perties covered by Exhibit 0 to Kuttianna. 
By Exhibits B and 0, the donor purports 
to give to the donees Survey No. 553 con- 
sisting of 6 acres 52 cents. It is the com- 
mon OA80 of all the parties that Ki^tianna 
was nob possessed of Survey No. 553. Farther 
the extent of Survey No. 553 which belongs 
to a third party is not acres 6 52 in extent. 
The donor was the owner of the Survey 
No. 660, which ie 6 acres and 52 cents m 
extent. There can be no doubt that it was 
this property that was referred to as Survey 
No. 553, and this is found by both tbe 
lower Courts. 

After these transactions Kuttianpa 
the defendant Survey No 560 in • 

The oonoubine died a month before the suit. 
The case for the plaintiff is that be became 

the owner of Survey No. 560 under Ex i i 
C and that there was no title left in KuV 
tianim to sell that property to the defendant. 

The District Munsif gave a u 

plaintiff as prayed for. In appeal, the SuD- 
ordinate Judge has taken view tbai 

Exhibit D was the only basis of the 
iff’s title. There is 

conclusion It is not pleaded that Exhibit 
D superseded Exhibit C. There is no issue 

about it and even in tbe grounds of appeal 
to the lower Appellate Court, there le 
complaint that Exhibit D shoul e^ 
garded as the only title under which plaintiff 

sboQld claim. 
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Both the Goarta balo^r have dealt with 
the ease as if plaiotiff’s oase was one for 
reotifioation of Eshiblt 0. In this Coart 
also, the aathoritiea qaoted the learoed 
Vakil for the defendaot referred to this 
aspeot of the oaas. In oar opinion the 
Coarte below were wrong. Seotion 31 of 
the Speoifio Relief Aot is only an enabliog 
seotion. It is open to the transferee to 
seek relief by reotiBoation ander it. If he 
gets a deoree for reotiBoation, the plea of 
a possible innocent parohaser that he got 
it bona^deior yalae withoat notioe might 
be avoided. Bat the transferee is not bound 
to seek this remedy. He oan protect his title 
as defendant withoat reotiBoation : see Ranga- 
$awmi Aii/angar v. Sowri Aiyangar (1), Heoan 
havea deolarationas plaintiff that the property 
belongs to him without sepkicg reotiBoa- 
tioD, In eaoh oases, (be provisions of seo* 
tions 'dB to 97 of the Evidence Aot can be 
availed of by him. This was the coarse 
pointed oat in Karuppi Qoundnn v. Peria- 
thamhi Qoundan (2). The learned Vakil for 
the defendant suggested that even in soofa 
oases there mast be a prayer for reotifioa 
tioD. We do not think that it was held 
in Karuppj Goundan v, PerialhanH Ooundan 
(2) that witbont reotiBoation, the title would 
not be ooraplete. What was said was that 
if the plaintiff asked for this 'elief, it may 
be granted by amending the plaint. As 
was pointed oat in White v. White (3), the 
deoree declaring that Sorvey No. 560 was 
oovered by Exhibit 0 woold give to the 
plaintiff all that he wants. We are, there- 
fore, of opinion that the plaintiff’a claim to 
the -property was complete by the execation 
and registration of Exhibit 0. 

farther qaeation whether 
this title oan prevail against that of a 
bona fide purchaser for valae withoat notioe. 
If the plaiotiff by his aot or omission made 
It possible to the grantor to deal with the 
property and if the parohaser, without know, 
ledge that Survey No. 560 was really con. 
veyed by Exhibit 0, 6ona tide paid consider- 

atioq, it may be that he would be entitled 

to the property in preferenoe to the plaint* 
iff. *The priaoiple is well settled that of 
two iDaooent traosferaes, the oos who has 


(l)29Tnd.0s8 683i 89 H. 792j (1916) M. W. 
4M, IS M Ii 76, 20 if. L. J. 229. 

(8) -80 11. 8971 a 1C. L. T.83S. 

(8) <1878; 16 Bq. 247, 42 L, J. Ob. 238, 27 L. T.‘ 


rendered it possible to the owner to deal with 
the property a second time must suffer for bis 
negligence. It is not necessary to cite 
authorities for this proposition. 

Before finally disposing of this oase, we 
must ask the Subordinate Judge to return a 
finding on the question, in the light of the 
above observations, “Whether the defendant is 
a bona hie purchaser for value without notioe.” 

No fresh evidence should be addnoed. The 
finding should be submitted within six weeks 
and seven days will be allowed for filing 
objeotions. 


In oomplianoe with the order oontained 
in the above judgment, the Subordinate 
Judge of Coimbatore submitted the following 

Finding — a finding baa been called for 
by the High Court on tbe following issoei — 

“Whether the defendant is a hona tide 
parohaser for value without notioer'” 

2. It is urged by tbe appellant that as 
Kottianne, the vender of tbe land under 
Exhibit II, put the defendant in possession 
of the sale deed Exhibit f ander which 
Kuttianna’s father acquired tbe land and as 
Exhibit 11 made no mention of a partition 
deed, it was ucneceeeary for tbe defendant 
to have aeoertained anything more about the 
title of Kuttianna to the land. 

3. No doubt the partition deed Exhibit E 
under which the land fell to the share 
of Kuttianna at a division between bimcelf 
and bis brothers, tbe deed of gift Exhibit 0 
under which tbe land was given to plaintiff 
along with some other lands by Kuttianna, 
Exhibit K which is a mortgage bond execu- 
ted by plaintiff in respect of tbe suit land 
among others and attested by defendant and 
Exhibit D which is a settlement deed exeout* 
ed between plaintiff and Kuttianna and 
attested by defendant, refer to tbe suit land 
by a wrong Survey No. 553 while it is really 
560 Exhibit D does not mention tbe snit 
land ae having been allotted to plaintiff, but 
only refers to tbe northern moiety of it as 
having been given to one Amman! Ammal 
for life for her maintenance. Tbe title of 
plaintiff under Exhibit 0 in respect of the 
suit land remains unaffected as observed by 
their Lordships in appeal. 

4. Defendant is a merchant of Erode 
living at Selambagoandenpalayam, which is 
2 or 3 miles from the village at which the 
plaintiff is living and tbe suit land is 
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situate. He was aware of the disputes 
between the uncle and the nephew and of the 
arrangement come to as regards the enjoy* 
ment of lands. He also knew that a moiety 
of a land was given to Kuttianna’s concubine 
for maintenance. If defendant knew that 
only one Nanja land was reserved for 
Kuttianna’s enjoyment, it was but reasonable 
defendant should have ascertained how 
Kuttianna Gounden got the suit land. 
Kuttianna Gounden Lad brothers. If there 
was partition, defendant was bound to asoer* 
tain whether Kuttianna Gounden got it 
under the partition deed. If this bad been 
done, it would have revealed the fact that 
the land was referred to by a wrong number. 
Then it would have also brought to light 
the fact that subject to one moiety of it 
being enjoyed for life by Amman! Ammal, 
the whole of it was given to the plaintiff 

under the deed of gift. 

5. There seems to be no doubt whatever 
that Ammani Ammal was in possession and 
enjoyment of the northern moiety until her 
death a few months before the institution 
of the suit, and the Gist of the land bas been 
paid by plaintiff from 1907. It is more 
likely that, as stated by plaintiff’s witnesses 
Nos. 1 to 8, the land was in the possession of 
plaintiff than it was in the possession of 
Kuttianna Gounden as stated by plaintiff’s 
witness No. 9. Defendant exercised no reason- 
able diligence to ascertain and 6nd out how 
Kuttianna was entitled to the property, 
whether Kuttianna was in possession and 
enjoyment of the land and who paid the 
assessment of the land. 

6. The mere payment of the consideration 
spoken to by defendant and borne out by an 
entry in his account book and the inferential 
evidence given by defenddnt’s witness No. 1 
that as there is a recital in Exhibit II as 
to payment, the consideration would have 
been paid, do not impress me as sufficient in 
this case to hod that there was aotnal pay- 
ment of consideration in spite of defendant’s 
position as a man paying a large Kandayam 
and income tax as a trader. 

7. I find that defendant is not a purchaser 
for value without notice. 


These second appeals coming on for fina^ 
hearing after the return of the finding of the 
lower Appellate Court upon the issue 


referred by the Court for trial, the Court 

delivered the following 

JUDGMENT.— We accept the finding and 
dismiss Second Appeal No. 345 of 1918 with 
costs. As a result of this conclusion, the 
decree in Second Appeal No. 401 of ^^1° 
will be reversed and the decree of the 
District Munsif will be restored. As was 
held by the Subordinate Judge in the appeal 
we have confirmed, there must be an enqut^ 
as to mesne profits in respect of tbs ^ 

covered by Second Appeal No. 401 
as well and a final decree embodying the 
result mast be paseed. There will be no 
costs in this Court in Second Appeal Wo. 
401 of 1918. Plaintiff will have his coats 
in the lower Appellate Court. 

U C P 

Appeal No. 345 dismiited', 
Appeal No. 401 allowed. 


CALCUTTA HIGH 
Appeal pbom Appellate Dbcbee No. do&o 

OP 19)7. 

May 16. 1919. 

r«enf:-Sir Lancelot Sanderson, Kt., onier 
Justice, Justice Sir Ashntosh Mookerjee, 
Kt., and Mr. Justice Newbould. 
SUTOSH MUKHOPADHYA akd awoieir 

— DbFENDANTB— APP*LL iNI8 

versus 

5ARAN CHANDRA MOKHERJEE anp 
lorsER— P laimiifis and OTflBBS— Pro f»rma 

Dependants— R isPONifUTS. 

Landlord and tenant-Mooras. 
astraction of-llent payable partly tn 
kind^-Valtu oj paddy payable, filing of, effec j, 

lo a moarasi mokarrari lease the rent ^ 
e rate of Rs. 1-6.8 gandae per yew m c«h m 
dttion to paddy rent at the rate of 7 ^ 

ar! and the price of the 

te per uri and taking the cash and the p 

ddy together the total rent there 

bJfixfd at as. 16- 6.8 gandas In the 
IS also a clause that there shaU be no increase or 

latement in the jama: 

Beld, per Curiam {Newbould, J^^^fheSnt 
) that the lease being mouran tnokarran , 

.Vrfixed one, ‘hat 

roooTer only at the rate n* andn^ 

,ar, as noted in the lease, as the total 

any higher sum, though 

jy from time to time; Cp- that which 

(2) that the parties should be held to tha 

ey had said in the contract and the Court ihonm 
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not speculate to arrive at the conclusion that the 
provision regarding the total yearly rent had been 
inserted merely for the purpose of registration fee. 
Lp. 884, cols. 1 & 2j p. :^85, col 1.] 

PsrMooJcerjee, /.—The Court will give effect only 
V as the parties were able to express 

by the language used in the document, and it will 
not 1» concerned with any unexpressed intention 
which they might have entertained. The suggestion 
that the quantity of paddy deliverable might have 
been valued for the purpose of payment of the 
registration fee was a spccnlation for which there 
was no foundation, [p. 385, col. 2.] 

To hold that the amount of i-ent would vary from 
year to year according to the market price of tho 
paddy would be to destroy the character of the 
lease as mourasi moJearrari. [p. 386, col. 1.] 

Fer Kewbould, J , — The recovery of paddy rent 
at its cost value as it varies from year to year 
18 not inconsistent with the tenure being a mokarrari 
one. When the value of the paddy varies, the value 
of the cash may also be said to vary in comparison 
with the paddy, [p. 386, col. 1.] 

In tho absence of any agreement in the 
fcabufUi^t to pay the total rent in cash, the statement 
faxing tho total rent at Rs. 16.6.8 pandas can be 
taken as a statement added to the document for 
the porpoae of hring the stamp duty and tl.e 
registration fee. [p. 386, col. ?,] 

Chandra, 7 lad. Cas. 

87 0 | 37 C. 626, relied oa. 


Appeal against the deoree of the Additional 
Dietriet Judge of 24 Pergana0. dated the 
JOth August 19i7, affirming that of the 

Muneif, First Court at Barasat, dated the 28th 
July 1916. 


PACTS appear from the judgment. 

Dr. Dwarkanath Hitter (with him Babu 
Narapon Okandro Kar), for the Appellant.— 
This appeal is on behalf of the defendants, 
and It arises out of a suit for rent. The Courts 
below have erred in giving tbe plaintiffs a 
aeeree for tbe full amount claimed by them. 
The question is whether the total rent pay. 
Jble under the lease is 6xed or is liable 
to variation as the price of paddy rises or 
falls. I submit that upon a proper eon- 
Btouetion of the lease the parties had 6xed 

Th.,!T“* ? 

*®«®^»tion for the Ending of 

Ah?!*. determining 

the stamp duty. The kahuliyat is a inouraei 

JimAw fan lew, and the oharaster of the 

Iwe would be destroyed a the rent be held 

to be h^le to variation aooording to the 

r\M or fall of the price of the paddy I 

Wly on Afar v. Surja Kumar Q\tm (1) 


(1) 7 Ind. Oas. 848, 18 0. L.J.e49,l8 O.W.H. 


i^ilmadhah Hahapatra v. Keskab Lai Maka- 
patra (2), Btpro Charan v. Svehand Roy (3) 

and Dwnrika Nath MuUrjee v. Dwijendra Nath 
Qho$al (4). 

Babu Atindra Nath Mukherjee, for the Re- 
spondents, urged that although the rent 
was fixed in perpetuity, it was liable to 
variation aooording to tbe variation of tbe 
price of the paddy. Tbe total rent was in- 
serted merely for the purpose of determining 
the registration fee and stamp duty. Referred 
to Banesirar Mukherjt v. Umesh Chandra (5) 
Akbar Alt v. Durga Kripi Sen (6), Sheikh 
leaf V. Qopal Chandra Dey (7.r, Chandra 
Kumar Singh v. Kali Prasad Ohucherbutty (8). 
The case in Nilmadhab Hahapatra v. Keshab 
Lai Hahapatra (2) was distinguishable, 
because there the tenant bad an option to 
pay tbe whole rent in cash whereas in the 
present case the tenant bad no such option 
to pay the whole rent in oaeb. 

Dr. Dwarkanath Hittet briefly replied 

JUDGMENT. 

Sanderson, C. J.— This ie an appeal from 
tbe jndgment of the learned Additional 
District Judge of 24-Pergannas, whereby be 
affirmed tbe judgment of the Court below 
and the only question which arises on this 
appeal is with reference to tbe amount of 
reat which is payable under the contract in 
writing, a translation of which has been 
handed np to us. 

1 think it is desirable in this case to draw 
attention to tbe terms of tbe plaintiff’s claim, 
and we are indebted to my learned brother 
Mr. Justice Mookerjee, who is sitting with us 
at onr request, for having our attention 
drawn to the claim. Tbe claim is one for 
Re. 1-6 8 gandas in cash, tbe value of the 
paddy is Re. 23-12, making a total of some* 
thing over Rs. 30; then in addition to that, 
the plaintiffs have claimed 25 per cent, on 
tbe Rs. 30 odd, making an amount of Bs, 7 
odd and altogether Rs. 38 9. The 25 
per cent, is obviously a claim in pursuance 
of section 68 of the Bengal Tenancy Act. 
Therefore, it is obvfons that, that is a claim for 
rent and nothing else. Otherwise, the plainl- 


(2) 40 Ind. Cae. 819; 26 0. L. J. 94. 
(8) 8 lod. Gas. 9i5> 12 0. L. J. 595. 
(4) 63 Tnd. Cas. 103; 30 0. L. J. 37. 

(6) 7 Ind. Cas. 876, 37 0. 626. 

(61 e Ind. Oas. 944| 12 0. L. J. 689. 

(7) 8 Ind. Oas. 896, 12 0. L. J. 698. 

(8) 0 Ind. Oas. 228. 
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iffs oonld Dot have claimed 25 per cent, on 
the amount which they had claimed. 

Id order to justify this claim, the plaintiffs 
must satisfy os that there was a covenant m 

the contract to pay such a claim. 

The dooomeot was a mvkarrari ana 

wiourust kabuliyat. The kabuliyot was in 
respect of 4 bigbas and at the 
Rs. 1-6 8 each and 7 arts of ^ paddy 
the market price whereof is Rs. 15. .Then 
comes a phrase as to the translation of 
which there was a little dispute, although 
I think the translation given by the learned 
Vakil for the appellants and that given by 
the learned Vakil for the respondents dtd 
not differ very much. On behalf of the 
appellants it was said that the Bsngali words 
(of that phrase) ought to be translated as 
follows: ‘raking the cash and the price of 
paddy together, the total rent being 6ied at 
L. 16 6 8 pandas.” The learned Vakil for the 

respondente translated them as 
"Taking the cash and the P"®® 
together, assessing the total rent at Rs. 
ganda$:' As I have said before. Ido not think 
there is any material difference between the 
two translations. Then the document goes 
on as follows: And on payment of Rs. dO 
as talami, and covenant that I will maintain 
the boundaries and shall pay tbe cash rent 
fixed every year in Bbadra and Pous and the 
paddy in tbe month of Magh every year in 
one Then there are several other 

provisions to which I need not refer. The 
there is the following clause: There shall 
be DO increase or abatement m the ;ama. 

At the end are these words: To this effect 
I hereby execute this viokarrart mourasi 

kabuliyat,” , . 

On behalf of the respondents it was eon- 

tended that the materiel sentence to ^ 

have referred was inserted merely for the 
purpose of determining tbe registration fee. 

On tbe other hand, on behalf of the appel- 
lants it was contended that the parties had 
agreed to 6x the total rent which P»y“^ 
under this contract and bad fixed this 
amount at Be. 16-6 8 gandas. The ^ 

have to decide is which of these construe 

tions is the correct one. 

In my judgment the appellants contention 

is tbe correct one. ^ . .. i iv 

The first thing to be noticed w that this la 

-a mour ■si mokarrari hahuUyat, and. therefore, 

gne would expect to find a fixed rent In 


a c u w • 

the next place, the parties should be held to 
that which they have said in the contract, 
and I CO cot tee why (he Court thould 

speculate and as a result of that speculation 
arrive at the oonolosion that the important 
provision to which I have referred bad been 
inserted merely for the purpose of determiu- 
ing the registration fee, 1 think there might 
be good wason for tbe parties having fixed 
the rent: the parties may have thought that 
it would be more prudent, as between them, 
selves, to fix the amount which should be 
taken ae the value of the paddy rather than 
have a dispute upon each occasion as to 
the market value of it, in case it were not 
delivered. That is a point to which the late 
Chief Justice Sir Francis Maclean drew 
attention in giving his judgment in an unre- 
ported case, decided by Sir Francs Mac an. 
and Mr. Justice Bacerjee, Appeal from 
Appellate Decree No 966 of ^895 [Dira^a 
Nth Mukenee v. Uwijendra Nath Qkosa 
(4)]. to which cur attention was drawn. 
The Bengali words which were used in tbe 
present contract are, no doubt, not the same 

L tb. Bengali words in tha ^ 

which Sir Francis Maclean and Mr. Justice 

Baner jee bad to deal, but it was contended 

by the learned Vakil for the 

and 1 think it is not denied by the learne 

Vakil for tha respondonts, that thoro 

praotioally no differenoe in tha 

iha two phrases, and I was mnoh “ 

the indgmant of Mr. Jnetloa 

rafeJring to tha Bengali Ph™;® 

contrast in that oasa. .all inom. 

Be“ng°a"fMpre8's'ion, which maana a great deal 
n,ore than a provisional 

rent for the incidental purpose of 

ing the stamp duty. The lease ^ 

mokarrari mourasi lease, and, w en 
document mentions a certain sn , 

88 tbe '}ama ahodanW which words msy 

wall ha «ndarad as * tha fixed rant, th^ 
meaning of the dcoument seems to 

very clear, that the "““A, t of 

the value of the paddy, that le the part ot 

the rent which was P^y®^^® [“ • i.„ned 

Being impressed with that the earn^^ 

Judge’s judgment as to 

the words. I thought it was desirable jhat 

we should have the f X are 

the learned Judges of Bengali 

thoroughly acquainted with the 
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laDgaage, and that is tbe reason why I 
asked my learned brother Mr. Jnstioe 
Mookerjee to sit with ns: — and we shall 
hare tbe advantage of bis jadg-nent 
presently. The best oonstmotion that 1 
oan pat opon this oon'raot is the one that 
is contended for by the appellants. L)ok' 
ing at the dooament as a whole 1 think 
tbe parties did intend to Sx tbe total 
rent which should be paid in the event 
of non. delivery of paddy, namely, Rs. 16-d<8 
panics. 

There are several oases dealing with 
points somewhat similar to tbe point which 
we have had before ns to day, bat there 
is DO case which is exactly tbe same. Tbe 
words in each of tbe oases differ to some 
extent from the words of the oontraot in 
this oase. Gouseqaently, I do not think 
there is any qaestion whiob sbonld be 
referred to a Full Benob, as we were asked 
to do by the learned Vakil for the 
respondeots. In my judgment, it is onr 
duty to pot on the oontraot the best 
oonstmotion we oan. 

For these reasons I think that the 
appeal should be allowed, with oosts. 

MooseBJAB, •!. — I agree that this appeal 
most be allowed. In my opinion, in the 
events wbiob have happened, tbe landlords 
are entitled to recover rent from tbe 
tenants only at tbe rate of Rs. 16 6 8 
gandas under the terms of tbe oontraot 
between them. 

Tbe lease is desoribed as a mourasi 
mokarrari kabuliyat aud the rent pay.ble 
thereunder is bxed in perpetuity. rnia 
^ manifest from tbe oonolnding woras 
dharjya joint jamar opor komi beakt as.ite asibe 
no”, in other words, at no time would there 
he tedttclton or increaee in the land and the 
rent fixed, 

Tbe dooament states that tbe rent is 
payable partly in oash and partly in 

^'***^’ fe payable at the 

rate oi Rs. 1 6-8 gundae, ana (be paddy 
rent is payable at toe rate of Rs. 7 3 i6 
gdndtt Rn ort. The dooament forcuer 
states that tbe market valae of the paddy 
is Be. Id and the total rent ie Br. 16 6 8 
gandiu (obtained by tbe addition of tbe rent 
ip cash and tbe money valae of tbe rent* 
hi'kind). It is fairly olear that npou cbe 
lease tasea at a wade toe rent wat tisil 
• fts. i6*4*6 gckniatt if taa tenaat saaold 
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fail to deliver the paddy under the terms 
of tbe oontraot. 

It has been snggested by the learned 
Vakil for the respondents that this was 
not the true intention of tbe parties, bnt 
we mn^t remember that we have to give 
effeot only to snoh intention as tbe parties 
were able to express by the language need 
in tbe dooament; tbe Court is not oon* 
oerned with any unexpressed intention 
which they might have entertained, Tbe 
snggestion that tbe quantity of paddy 
deliverable might have bsen valued for 
the purpose of payment of tbe registration fee 
ie a speculation for whiob there is no founda- 
tion either in tbe document or in tbe evidence. 

There are many oases to he found in the 
books on the oonstmotion of documents of 
this oharaoter, more or less varying in their 
terms. The earliest case 1 have been able 
to trace in whion the ..uege^tiou was made 
that the rnocey value of t'.e paddy was 
stated for pnrpoees of th.> registration laws 
is that of i^ohubut Mi v. Abio.l Ali (9). The 
theory that tbe paddy is valued either 
for tbe pnrpo.^o of convenience of tbe 
parties or for tbe purpose of registration 
re appears in two later oases, Akbnr Ali v. 
Durga Kripa Sen (6) and Sheik leaf v. 
Gopal (jhatidra Dey (7), the late^it oase where 
it is reiterated is baneswar Mukherji y. Umesh 
Chandra (5;. Ou tbe other hand, there are 
deoi.-^ioDs where tbe Court has construed tbe 
agreement strictly, withrmt travelling beyond 
tbe terms expressed toere: and, amongst oases 
of tnis class retc-renoe may be made to 
bipro 0 -ar-.n y. ''uchand Roy (3>, Afur y, 
Sarta humur Quone (1) and Nilmadhab 
iiahopatra y. Keahub L'd Muhupatra {2). It 
now trauspires that ibe earlient oa>ie ou the 
point iH ID the same dirr-o ion, namely, tbe 
nureiorted decision of the late Chief Justice 
8ir Francis Maclean and Mr. Jascioe 
Banerjee in Dw-trika liath Mukeriee v. 
Diti.emra Sath (Jhostl (4), and it is 
probable that if tiiat miing bad 
been reported, tbe onrrent of decisions of 
this Court migbc have been nniform, 1 
have read tbe jadgment of Mr. Joatioe 
Banerjee in tbe oase just mentioned, and 
1 entirely agree with that learned Judge 
as to tbe meaning of tbe expression 
*' ab'idUarita iu.nma' . Tne expression need 
in tois ospb is not *' abaiharita** ba^ 
(»)8 0. W. N. 151. 
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dharjya," The two words however, are 
derived from the same roof, and, in my 
opinion, they have olearly the same 
signiBoanoe. 

If we were to aooede to the ooDtention 
of the respondents, the result would be to 
destroy the charaoter of this lease as a 
mourasi mokarrari kabuliyat; the amount of 
rent payable would vary from year to 
year aooording to the market prioe of the 
paddy, This, in my opinion, was not the 
intention of the parties, so far as that 
intention oan be gathered from the words 
used in the doonment. 

Nkwbodld, J. — With respeot, I find my- 
self unable to agree with the learned 
Chief Jnstioe and my learned brother 
Mr. Jnstioe Mookerjee. 

The faots of this ease seem to me to be 
undistingnishable from the faots of the 
case of Banesufar Mukherji v. Umeah 
Ohandra (5). Theie was as here 
a mokarrari kabuliyat, the annual rent 
was oash rent and a paddy rent. In the 
kabuliyat the paddy was valued and the 
total of the oash rent and valuation of the 
paddy rent was stated as settled in 
perpetuity, and it was held that the state- 
ment as to the market value of the paddy 
was explioable by the desirability of 
stating that amount for the purpose of 
fixing the stamp duty. It seems to me 
that to give any other meaning to this 
portion of the kabuliyat, we have now bad 
to eonsider, would oontradiot the terms of 
the dooument. The market value of the 
paddy rent and the total rental of Bs. 16-6 H 
gandas are stated at the oommenoement of 
the doonment and subsequently oomes the 
eovenant to pay tbs oash rent on two 
different oosasions and the paddy at a 
later date eaob year. There is notniog in 
the oovenant suggesting that there is any 
option given to the tenant to substitute 
oash rent for the portion of the rent whiob 
V is payable in paddy. The recovery of the 
paddy rent at its oash value, as it varies 
from year to year, does not seem to me to 
bs inoonsistent with the tenure being a 
mokarrari one. When the value of the 
paddy varies, the value of the oash may 
also be said to vary in oomparison wtota 
the paddy. The effeot of varia'iion is 
diminished by fixing, as in this oa^e. the 
rent partly in oash and partly in kind. 


Id the absenoe of any agreement in the 
kabuliyat to pay the total rent in oash, I 
oannot see that the statement fixing the 
total rent at Rs. 16 6-S gandcu oan be given 
any other meaning than a statement added 
to the doonment for the purpose of fixing 
the stamp duty and the registration fee. 
I would, therefore, dismiss the appeal. 

Samdsrson, 0. J.^Tbe result is that we 
allow the appeal, set aside the deorees of 
the Courts below, and direct that a desree 
be drawn aooording to the judgment of 
the majority of the Court. 

<:/■’ r 




Adv- r-i . Hir^ Court! 

V Janin-'. ' s'.iimir 

MADRAS HIGB COURT. 

FULL BENCH. 

Abpbal against Appbllatb Ordbr 
No. 22 OP 1915. 

September 3, 1919. 

Present : — Sir Abdur Rahim, Kt,, Offioiating 
Chief Justice, Mr. Justioe Oldfield and 
Mr. Jnetice Seshagiri Aiyar. 
ANGAMUTHU CHETTI— Dbpsndabt No. I 
— Pxtitxonbb— Appillamt 
versus 

VABATHABAJULU CHETTI— 

Pi AiHTipp— R bspondbnt— Bbspomdbht. 
Hindu Law— Widow— Surrender by widow ofn^ 
estate to reversioner — Provision Jor maintenance and 
residence, effect of— Requisites of surrender, 

A. reasonable etipnlation for reiidenoe and main* 
tenance contained in a deed of Borrender by a 
Hindu widow of her estate to the reversioner dws 
not affeot the validity of the deed, provided we 
surrender is a 6o7»o fide one of the entire interes 
of the widow in the whole estate and is not a meio 
device to divide the estate with the next rever* 
sioner. [p. 891, col. sfj p 393, cols. 1 A 2.J 
Behari Lai v. Uadho Lai Ahir, 19 0. ^ 
19 I. A. 30; 6 Sar. P. 0. J. 88s 9 Ind. Deo (n. m,) 6W 
(P. G.),Bhaywat Koer v. Dkanukdhari Praead 8^ng^ w 
Ind. Gas 3 a 7 iF. 0.), explained. 

. Case-law reviewed . . i — 

Per Oldfield, /.—The surrender which the ww 
recogaisos is a soireDder of the estate held \>J tM 
widow as anoh; and it will not be the less wW 
onring to a reservation in her favour of a ri^t 
maintenauoe, to which she was not pr©viOtt**y 
enticled as widow, even if that right be 
pact of the property oomprisad in her Widow 

estate, [p. -OS, ool. l.J , 

Per Seshagiri Aiyar, J.^lo make a sorrencw 
effectoal, it must oomply with Athe follow*** 
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requirements:— (1) it must be in favour of tho 
reversioner, <2l there must be no reservation, 

(3) It should be made 6ona fide and not as a device 
to effect a bargain between the widow and the 
reversioner, A provision for maintenance does not, 
in the least, affect the spiritaal character of the 
Burrender or derogate from its completeneBB, If a 
transaction is ex facie and in intention a surrender 
and reflexes no portion of the property surrendered 
to the widow, the fact that the surrenderee agrees 
to provide for the maintenance of the surrenderor 
would not vitiate the transaction, [p. 393 col. 2; i). 
394,co!. l.J 

Appeal agaiDst the order of the District 
Oonrt of Madura^ dated the 6th September 
1917, in Appeal Soit No. 116 of 1917. pre- 
ferred against the order, dated the 5th 
January 1917, of the Goart of the Diatriot 
Manaif of Melnr at Madora, in Exeoation 
Applioation No. 212 of 1916 in Exeoation Peti- 
tion No. 329 of 1915, in Original Sait No. 534 
of 1912 on the 6Ie of the Court of the Prinoi- 
pal Dietriot Manaif of Madara. 

Thia appeal ooming on for hearing on the 
7th of Febraary 1919, the Coart (Olddeld 
and Seabagiri Aiyar, JJ.) delivered the 
following 

JUDGMENT, — Sinae the judgment before 
as was delivered, the law in qaeation, eapeoi* 
ally 80 far as it is stated in the oase of 
flan^appa NatA v. Kamti Naik (1), on 
wWoh the lower Appellate Coart relied, 
baa been re-stated in the jodgment of the 
Jndioial Committee in Rangatami Qounden 
y. Nachiappa Qounden (2), 

It ip, moreover, not olear whether the lower 
Appellate Coart intended to 6nd that Exhibit 
I effeoted a total eorrender of the widow’s 
rights. 

We, therefore, oallon the lower Appellate 
Oonrl lo return endinga, in the light of the 
foregoing, on the following iasuea 

(1) Did Exhibit I effect a total eurrender 
of the widow’s right P and 

(2) I! the aarreDder was partial, did Ex- 
hibit 1 effect a valid transfer to Mariappa 
Obetty P 

Findinga should be returned on the evi- 
desee on record within six weeks. Seven 
days will be allowed for 61mg objectiona. 

A copy of the judgment of the Judicial 
Committee la eommuoicated herewith to the 
lower Appellate Court for use and return 
(^,(0 31 M. 868i 8 M. L. T. 866, 18 M. L, J, 309 

(?) 60 Ind. Oaa. 408, 48 1C. 628, 86 M. L. J. 403, 17 
Ae Le J# I36t 29 0. L« j. 689| 21 Bom. L. B* d40i 22 


38? 


Id compliance with the order contained in 
the above jadgment, the District Judge of 
Madura anbmitted the following 

FINDINGS —I am asked tosabmit findings 
upon the following issues : 

(1) Did Exhibit I effect a total surrender 
of the widow’s rights ? and 

(2) If the surrender was partial, did Ex. 
hibit I effect a valid transfer to Mariappa 
Chetti. 

The recent decision of the Privy Council 
in Rangatami Qounden v. Nachiappa Qounden 
(2) has been referred to by the High Court, 
and I have oarefully perused it. 

2. Exhibit I recites the death of M. 
Govindan Chettiar, hasband of the two widows 
exeontmg the docoment, about a month pre- 
vioosly, the claim by Govindan’a brother. 
Mariappa Chettiar. that they had been un- 
divided, the fact that there were ereditors 
to be settled, and states that in accordance 
with the advice of Panehayatdare Mariyappa 
Chettiar shall take and enjoy the proper* 
ties with absolate rights and the widows 
shall have no right oreonoern therein. This 
ia undoubtedly an absolute surrender of all 
rights and the sobedale shows that even 
hoasehold utensils and book debts were sar. 
rendered. There was. however, some oonaider- 
atioD, Rs. 5C0 in cash and Re. 300 worth of 
jewels which she badibeeo wearing, to the 
one widow and a promise of maintenance to 
the other widow, Thangammai. There was 
also a stipulation that if Thangammi ebonld 
wish to live separately, she could then claim 
for her maintenance a certain wet land and 
a room in the hoase. It is argued that 
this was a reservation of a portion of the 
property and, therefore, the surrender was 
not total. Exhibit IV, a sale-deed executed 
by Mariappa two years later, certaiuly meu- 
tione that he bad allotted a room to Than* 
gammai and reserves that room to her for 
her life. As a matter of fast it appears that 
Thangammai ultimately died in Mariappa 
Ohettiar’e house, and, therefore, presumably 
there was no ocoaeion for the stipulatioua 
in Exhibit 1 to come into force. 


3. Exhibit I is undoubtedly a document 
sarrendering all tbe life-interests whioh 
Thangammai bad in her late husband’s pro. 
perties. I do not see that a stipulation for 
mainteuanee can affect it, for if her husband 
had been undivided and she had bad m 
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interest in ber husband’s property, she woald 
have been entitled to maintenance fro u her 
husband’s brother. She, therefore, divested 
herself of all her rights and fell back upon 
what si e would have been entitled to if she 
had had no rights. I, therefore, consider that 
her surrender was total. In the case reported 
as Chtnnaaicami Ptllai v. Appaswami Pillai 
{3) it was held that a stipulation for main' 
tenanoe OBnn.t affect the validity of a 
snrrender. It is argued that the recent Privy 
Council decision has overruled that case, but 
it does not appear to me to be so. 

4. J, therefore, return a Bnding on issue 1 
n the a6Briiative, and on that, issue 2 does 
not arise. 

This appeal coming on for hearing 
■on the 17th of July 1919 after the 
return of the above finding of the lower 
Appellate Court upon the issues referred by 
this Court for trial, upon perusing the grounds 
of appeal, the judgments and orders of the 
lower Appellate Court and the Court of 
^rst instance, the material papers in the 
suit, and the said finding of the lower 
Appellate Court and the memorandum of 
objections to the said finding filed by the 
appellant and upon hearing the arguments 
of Mr. A. hrishnaswami Aiyar and Mr. 
K. Hajah Aiyar, for the Appellant, and of 
Mr. K. S. Jayarama Aiyar, for the Respond- 
ent, the Court (.Seshagiri Aiyar and Odgers, 
JJ.) made the following 
ORDER OP REFERENCE TO A FULL 

BENCH. 

I'be finding is that the widow surrendered 
the whole property she inherited from her 
husband by Exhibit I, which contained a 
stipulation that if Tbangammai (meaning 
the widow) should wish to live separately, 
she could then claim for her maiDtenanae a 
certain wet land and a room in the bouse. 
Mr. A. Krishnaswami Aiyar argues that 
'thie stipulation vitiates the sorrender: Mr. 

' Jayarama Aiyar, on the other band, contends 
that tbe provision for maintenance and resi* 

' denoe does not detract from tbe completeness 
of the surreuder and the stipulation objected 
io is not within tbe mischief of the pro- 
nouncement of the Judicial Committee in 
Hangasami Oounden v. • Hachiappa Oounden 

(2). We are inclined to think that the 

' (3) 48 Ind. Caa. 147; 36 hi. L. J. 612; 8 L. W. 512; 
i . (ISIS) M.W.N.766i 4i Jl.25; 24 M. L. T. 403. 




B 3 ard had not in its mind provisions for 
maintenance which even a widow effacing 
herself” most have for the su^tenancs of her 
physical body. At tbe same time, the laogU' 
age of tbe Privy Council is very comprehen- 
sive and may affect any reservation of pro- 
perty, whether it is for maintenance or not. 
We are aware that Abdur Rahim and Old- 
field, JJ., are inclined to restrict tbe scoje 
of the Privy Council judgment to instances 
in which a temporal advantage is obtained 
in tbe guise of surrender. Bot they follow 
tbe view of Sadaaiva Aiyar and Napier, JJ , 
in Ckinnaswami Hllai v. Appaswami PtUat 

(3), which was based on the judgment of the 
Full Bench of the High Court in Nachiappa 
Gounden v. Rangaswami Oounden U), which 
was under appeal before tbe Judicial Com- 
mittee. As we taid before, the language of 
Lord Dur.tdin gres forther than that employ- 
ed in the Full Bench judgment of the High 
Court: and as the question is one of great 
importance and may recur often, it 
desirable, in our opinion, that there 
be an authoritative pronouncement by the 
Poll Bench on the subject. We have, there- 
fore, resolved to refer for tbe opinion of ttie 
Full Benob the following question: 

“Is a deed of surrender by a Hindu widow 
invalid by reason of a provision for mainteu- 
anoe and residence in her favour oontamea 

therein?”. 


This appeal came on for bearing in pnr- 
lance of tbe Order of Reference to a i?n» 
Booh on the 25th and 26tb Angust 

il9. 

Mr. A. Krishnaswamy Aiyar (with him Mr. 
.hajah Aiyar),. for the Appellant.— Ihe 
fentialsot a surrender are fully 
t the Privy Council in behari Lai v. MudAo 
at Ahir it) and Rangasami Gounden v. 
'achiappa Gounden (2). Tbe effect of a 
irrender is said to be “as if the widow had 
perated her own death.” So any 
etraoting from an absolute withdrawal by 
le widow would render the surrender mcom- 

lete and so invalid. , 

LOldpibld, J.-The real question resolves 

self into whether this provision for main- 

(4) 26 Iiid. Caa. 757; 28 M. h.i.U (1916) M. W. 
19 tp'o.h 19 6 Sar. P. 0. J. 85j 

Ind. Deo. (N. 6 .) 603. 
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tenanoe. is in effeot a retentioD of part of the 
estate sarveadered, or a ooDsideration f^r 
the transfer to the rev'^rsiouer.j 

In either view the surrender woald be bad. 
No widow is oompelled by law to sarreoder, 
bat the law says that if ehe deoides to 
earrender of her own free will, she ma^t 
be prepared to renoanoe sompletely, besoming 
thereby a Bairagi or Sanyasi. Nob-)kishore 
Sarma Boy v. Hari Nath Sarnia Roy (6). 

[A»odr Rahim, Orro. C. J. — Bat the pro. 
vision for maintenanae is not an interest in 
the estate, nor does she have it as a legal 
‘widow’.} 

Then the provision is a oonsideration for 
the transfer. Bat a earrender oannot be a 
transfer for aooaideration, as then the widow 
would not be operating her death. 

[Ahooa Rauju, 0?m. 0. J. — The legal 

entity oalled the ‘widow’ dies on surrender, 
bat the hnman being is not dead and has to 
live.] 

A widow who inberite her husband’s estate 
has no right in law to maintenanoe, as what 
is called ‘a right to maintenanoe’ means at 
law. In any oase there oannot be a transfer 
for oonsideration. See Maruiamuthu Nadun 
V. Srinivasu Pillai (7), Rangasami Gfounden v, 
Naehiapp'i Oounden (2). 

Sbshaoiki Aitab, j. — T he sorrender is 
oomplete and valid. It may be that the 
quid pro quo ie bad.} 

There oau be no eaob dieeooiation, as the 
quid pro quo oomea in only by and on aoooant 
of the earrender. Even a separate reoon* 
veyance has in this reepeot been held to 
invalidate eorrendere. Srirumulu Naidu v. 
Andiilammal (8), 

[ApuOR Rabim, Orrj. C. J. — Ae a devioe 
need to divide the eetatr, eaob Iraneaoiione 
are set aside.} 

A earrender is not a traneferi bat an ex- 
tioetioD or renoooiation of the proprietary 
title of the qualified owner. Henoe there oan 
be DO eooiideratioD paieiog. See Praad 
T. Oolap Bhognt (9), Naohiappa Qound$n v* 
Rangaiwami Oouu^n (4), Baj Kiihore v. Durga 

(61 10 0. 1102 (P. B.)t Sind. Deo. (n. ■.) m. 

(7) 21 tf. I2S iP. B )t 8 U. L. J. eOi 7 lod. Deo. 
(H.e)44:. 

(8) 80l(. UM7U. L.J. 14. 

(6j 19 iDd. Caa 878t 40 0. 7il at p. 768s 17 0. V. 
N. 79 I 1 17 P. t, J, 499, 


Charan Lai (10), Satyalakshmi A^arapana v. 
Jagannadham {l[). 

Bat the following oases take a oontr.ary 
view BangasamiQoundenv Na'kiappa Gou'^dni 
( 2 ), Appetl No 162 of 19i6, ^ulugu fZatayya, 
V. \dHiigoida Ohaniramowli Sastri (12) and 
Appeal No. 3?3 of 1915. Aopsal 373 of 1915 
is based on Ghalh Sulbiah SaUri v. Falttry 
Pjttabkiramayya (13), whioh is not good 
Uw after Ringasami Gounden v. Nachi- 
app\ Oounden (2). In Mulugu F.atavya v. 
Muiigonda Ckandramowli Sastri (12) the 
obssrvation is plainly obiter. Diltor doer v. 
Harku Singh (14) takes a similar view. 

Mr. K. Srinivasa Aiyangar (with him Mr. 
K. S Jiiyarama Aiyar), for the Respondeat, — 
Under the old Ffindu Law, the widow was not 
an ‘heir’ to her husband’s estate. She had oply 
a right to maintenanoe. It was Jimatavabana 
who, by oODStraiogan ambiguoas text, made 
her an heir. See Ghose’e Hindu Law, 
Volume II. page 891, Volume I, page 229; 
Narada, Chapter Xlll. The widow oomes 
in as an interloper for her lifetime and when 
she go33 out either by surrender or by death, 
the normal rale of euooession is restored. 
Ounga Pershad Rur v. Shunbhoonatk Burmun 

(15). If she eurrendere, then the original 
right of maintenanoe remains to her, whether 
she atipuUtee for it or not. It has been 
held that even an annuity stipulated for on 
surrender is good. See Jod}money Dabee v. 
Surodaprosono Hooker ee (16). This is oited 
in Nobokishore Sarma Roy v. Hari Nath 
Sarma Roy (6) sod Debi Frosad v. Oolap 
Bhagnl (9). The maintenanoe of the widow 
is for the benefit of the busbatid, as observed 
in Nobokishore Sarma Roy v. if an ,Naih 
Sarma Roy (6). A surrender, being a pious 
aot, oannot be taken to deprive the hasband 
of enob benefit. Raghunath Singh v. Kura 
Kunari (17). 

[Oldfibld, J.>->Then why ie it said that 
Coarts eboold not enooursge surrendersP] 

(10)29 A. 71 at p. 76; A. W. N. (1908) 272; 3 A. L. 
J. 765. 

(10 42 led. Caa. 939; .‘^4 M. L. J. 229; 6 L. W. 78S; 
(19l7i M. w. N. M54: a M. L. T. 498. 

(12) :<6 Ind- Cos 467; 31 M. L. 1.408; 20 M. L. T 
148; 4 L. W. 149; (1916) 2 M. W. N. 137. 

(18) 81 U. 4t6. 

(14) 41 Ind Cas 6 )1; 2 P. L. J. 678; 1 P. L. IV 
760i • >917) Pat 225. 

(16) 22 W. B 898. 

(18 1 Boulaoie 120 at p. 134) 8 Ind. Deo. (o. e. ’ 72. 

(17) 88 lod. Cm. I67i 1 L.W. 463; (1917) Fat. 04. 
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Beoaase very often a sarrender is made 
to serve as a device. 

[Abdcb Rahim Offo., 0. J.—The Privy 
Council 8sy that it would possibly be defeat* 
ing the right of the reversioner entitled at 
the time of the widow’s death]. 

I rely npon Diltor Kccr v. Sarhu Singh 
(14), Chinnciwami Pillai v. Appaswami Pillai 
(3) and other cases already cited as being in 
my favour. Eareiii Brahmanaikudu v. 
Kareti Mahalak$hmi (18) follows Ohalla 
Suhhiah Sattri v, Palury Pattahhiramoyya 

(13). 

Mr. A, Krishnaswamy Aiyar^ in reply.— 
The widow was a normal ’heir’ under Hindu 
Law until the Mitakshara Brst denied the 
heirship. See Qudimetla Veneaiaratu v. BoUotu 
Kottaya (19), Narayanasatomi l^aidu Qaru v. 
Tirumalasetti Subhaya (20), Soundararajavt 
V. Arunachalam Ohetty (21). In Jadomoney 
Dabee v. Sarodaproiono Mookerjee (16), 
Jackson, J., takes a strong view in favour of 
my contention at pages 123, 124.* 

OPINION. 

Abdue Rahim, Opfo. C. J. — The answer to 
the question referred depends mainly upon 
the interpretation of the seope and effect of 
a recent ruling of the Judicial Committee in 
Rangasami Qounden v. Rachirppa Oounden 
(2), where the law on the eubjeot of 
surrender and alienation by a Hindu widow 
has been authoritatively considered. They 
begin by pointing out that these two elasees 
of transaotions are different in their nature 
and legal incidents. Surrender is described 
ae '*an effacement of the widow — an efface* 
ment which in other oirourastanoes is effect* 
ed by actual death or by civil death — which 
opens the estate of the deceased husband to 
hie next heirs at that date.” In another 
place it is stated to be a withdrawal of the 
widow’s life*estate so that the whole estate 
should get vested at once in the grantee, thus 
approving of the proposition as stated in 
Behari Lai v. Madho Lai Ahir (5) 
by Lord Morris that ''according to Hindu 

(18) 17 Ind. Cai. 487? (1918) W. N. A33; 24 M. 

L. J. 688i 18 M. L. T. 469. 

(19) 16 Ind. Css. 139: 23 M. L. J. 223 at p. 227; 18 

M. L. T- 280} (1912) M. W. N. 861. 

(20) 16 Ind. Caa. 698; 24 If. L. J 79 at p. 83; (1913) 
M. W. N. 96. 

(21) 83 Ind. Caa 868 (F. B.); 89 M. 138atp. 169| 
29M. L. J. 793 atp.816; 2 L. W. 1247 at p. 1266; 18 
M. L. T. 652 at p. 568; (1916) 1 M. W. N. 81. 

~ *Fsgs of 1 Bouluois-'fd. 


Law the widow can accelerate the estate of 
the heir by conveying absolutely and destroy* 
ing her life estate.” Then their Lordships 
sum up the law in these words: An aiiena* 
tion by a widow of her deceased husband’s 
estate held by her may be validated if it can 
be shown to be a surrender of her whole 
interest in the whole estate in favour of the 
nearest reversioner or reversioners at the 
time of the alienation. In such oircum* 
stances the question of necessity does not fall 
to b« ooDsidered. But the sarrender must 
be a bona iide surrender, not a device to divide 
the estate with the reversioner.” ^ It may be 
observed here that their Lordships speak of 
surrender as an alienation and in another 
place as a gift. But that, in my opinion, 
cannot be taken to obsonre in any way the 
distinction between a surrender as dehned 
above and an alienation of the whole or part 
of the estate on the ground of necessity. So 
far as tbie judgment of the Privy Council 
goes, I find no warrant for holding that, 
where a transaction is by way of surrender 
of the widow’s whole interest in the whole 
estate in favour of the nearest reversioner and 
each surrender is bona fide and not a mere 
device to divide the estate with the rever. 
sioner, it would not be valid in law simply 
because the deed of surrender makes a ocma 
fide provision for a reasonable mainteuanoe 
and residence for the widow or widows 
making the surrender. On the other 
it seems to me that their Lordships intended 
to lay down that if the conditions mentioned 
by them were sstiefisdi that wss that was 
required for a valid surrender and any pro- 
vision or benefit reserved for the 
inconsistent with those conditions would not 
affect the legality of the transaction. Mr. 
A. Krishnaswamy Aiyar contends that toe 
description of surrender as an effacement oi 
the widow which in other circumstances is 
effected by actual death or by civil death 
opening the estate of the deceased 
to his next heirs at that date,” shows that 
any provision for maintenance and 
in favour of the widow surrendering her 

life estate is inconsistent with a P'^P® 

surrender. But I f«I to aporeoiate this 

argument, If the Privy Council bad intend 

ed any such result. I think they would have 

made it clear that reservation of 

of benefit or provision for 

yiti^tp a aurreodBr. Oo the pthcr an i 
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that they were prepared to lay down was 
that it most not be a device to divide the 
estate with the reversioner. The transaotion 
whiob has given rise to this reference, it is 
eonoeded, is not snob a devise, bat a bona ^dd 
enrrender. All that was argued was that 
the etipnlation by the nearest reversioner in 
whose favour the sarrender is made (whiob 
was a payment of a lamp sum of Rs. 500 to 
one widow for her maintenance and an 
nndertaking to maintain the other widow 
and to provide for their residence), thongh 
perfectly reasonable, was in itself snfficient 
to vitiate the surrender. As I said, this 
contention is not borne out by the judgment 
of the Privy Oouncil. It ia obvious that if 
it were to be accepted, if the law were that 
the widow surrendering her estate cannot 
stipnlate for her maintenance, that would 
virtually be prohibiting surrenders in most 
of the oases, even though the widow be 
actuated by a bona Hde desire to divest her* 
self of the entire estate which she inherited 
from her husband in favour of the next 
heir. 

Mr. Krishnaswami Iyer was not able to 
produce a single authority in support of his 
proposition. On the other band, as far back 
as 1856 Sir James Colvile, then Chief Justice 
of the Calcutta High Court, laid down that 
a relinquishment of the inheritance by a 
widow in consideration of maintenanoe, in 
favour of the next heir was valid. See Jado^ 
money Dabee v. Sarodaprosor.o Moofterjee (16). 
It was not, so far as one can gather, for the 
first time that the law was so laid down in 
18l6. On the other hand, it would appear 
from Lukhiprea Dateee v. Sheoiundri Daisee 
(22), refeired to by Sir James Colvile, that 
that was the Hindu Law as understood for a 
long time. In Lulla Kundee Lall v. Lalla 
Kalee Perehad (23) a sarrender was upheld 
as a family arrangement in spite of a stipula- 
tion for maintenance. In Hohokiihore 
Sarna Boy v. Hart Nath Burma Roy (6) the 
previous authorities appear to have been 
fully diseussed, including the case in 
Jadrmoney Labee v. Bar daproeono Mookeriee 
(16). I find no suggestion in the judgment of 
Garth, C. J., or of Mitter, J., throwing doubt 
on what was laid down by Colvile, O.'J., nor 
ie there any doubt east on that proposition in 

(tl) I 8. D. Bengal 4S7| 10 lud. Deo, (o. s.) 1002. 

W) tS W. B. 897. 


the elaborate juigments of Jenkins, 0. J., 
and Mookerjee, J., in Debt Prosad v. 
Oolap Bhagat (9), referred to with approval 
by the Privy Council in Bangasami 
Qounden'v. Nachtappa Qmnd^n (2). In this 
Court in B ngappa Nnk v. Kamti Naik 
(1) it was laid down that a provision 
for maintenanoe does not vitiate a sarrender 
and though their Lordships of the Privy 
Council in the recent case have said that 
they did not approve of “a good deal of 
what was said ” in that case, I cannot 
assume that they meant to hold that the 
High Court’e ruling was bad on this 
particular point, That was also bow the 
law was enunciated in Chinnaswami Pillai 
V. Appaswmi Pillai (3), although the 
learned Judges, following the Full Bench 
of the High Coort in Nachiappa Qounden 
V. Rangamami Qounden (4) fwhioh was 
the case in appeal to the Privy Council in 
Bangasami Qounden v. Nachiappa Qounden 
(2) . laid down certain other propositions 
which were disapproved by the Privy 
Council. I may also mention that sitting 
with Oldfield, J., 1 bad reoeutly to consider 
the effect of the recent Privy Council 
ruling on this point and on the matter 
being more folly discussed on this occasion, 
1 am strengthened in my view that there 
is nothing in the judgment of the Privy 
Council to militate against what appears 
to me to have been always understood as 
the law, namely, that a reasonable stipulation 
for maintenance and residence does not 
effect tbe validity of a surrender, provided 
it is a bcna ^de surrender of tbe entire 
interest of the widow in the whole estate and 
is net a mere device to divide tbe estate with 
tbe next reversioner. That is bow 1 would 
answer the question under reference. 

Since I bad prepared tbe above opinion, 
tbe judgment of tbe Privy Counoil in tbe 
eoneolidated appeals from Bengal Nos. 100 
of 1916, etc. [BAagtcaf Eoer y. Lhanukdhari 
Prasad Singh (24)] delivered by Tisoonnt 
Cave on 30th June 1919 (not yet reported 
in the Law Reports) has come to my notice. 
It oenaiily cot firms tbe view of law I 
have expressed In that casein the course 
of certain proceedings under tbe Saoceseion 
Certificate Act instituted by tbe adopted 
son of one of three Bindu brothers alleg- 
iog that they were joint in estate, the 

(24) 68 led. Ces. 847 (P. 0.). 
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widow of one of the brothers also ola^med 
his estate, alleging that they had divided, 
an agreement was arrived at by which 
in coD.sideration rf certain property being 
allotted to her for maintenance during her 
life she gave up all her rights in fav' nr 
of the adopted S'^n. Their Lordships held 
that the agreement which was sobseQuently 
acted upon amciinted to an effectivesurrender. 
It does not appear that the surrender 
was even attacked rn the ground that it 
was made in consideration of the widow 
being given a certain portion of the estate 
for her maintenance daring her life ; in 
any case the Privy Council had no hesita* 
tion in upholding the surrender in spite 
of such a provision. They say: “In the 
present case there was indeed no formal 
surrender by the widow of her estate : 
but there was an express agreement, bind* 
ing upon her, that for oonsiderations which 
appeared to hersuiBcient she would abandon 
the claim which at the time she had a 
good right to make and would have t>o 
right, claim or demand in respect of the 
estate of her late husband. It is true that 
the documents were drawn up on the 
footing, not of a surrender of an acknowledged 
right, but of an admission that the right 
did not exist ; but in substance, and 
disregarding the form, there was a com* 
plete self-effacement by the widow which 
preoluded her from asserting ary farther 
claim to the estate. The question is, no 
doubt, one of difficulty, but upon the whole 
their Lordships have come to the oonolusion ' 
that the execution of the two ekrarnamaSf 
followed by the acceptance for thirty years 
of maintenance under the terms of those 
dooumentp, amounted to aoomplete relinquish* 
ment by Anandi Koer of her estate in 
favour of Mahabir, and accordingly that 
the title of Mababii’s representatives is 
established and the plaintiff's action should 
have been disaii>Bed on this ground 

Oldfield, J. — The reeervAtton in favour 
of the widow of a right to maintenance is 
a oommon term in surrenders ; and it is 
not necessary to explain or justify it, as 
proposed by Mr. E. Srioiva-!>a Aiyangar for 
respondent, with reference to any fioticn 
of a revival, when her separate property 
passes from her, of the right she ?iould 
have enjoyed, it no snoh property had 
ever been in question and the family bad 


been joint. It is a sufficient reason for 
allowing the validity of a surrender, not* 
withstanding the inclusion of provision for 
the widow’s maintenance, that she cannot 
he supposed to make a surrender so 
oomnrobenM've a** to deprive herself entirely 
of the means of subsistence. Yet that, 
except in the rare oases in which she has 
or has means of earning separate income, 
would be entailed by acceptance of appellant’s 
argument. No doubt the widow bas been 
described in some authorities as operating 
by the surrender her physical or civil death. 
But those, as Sadasiva Aiyar, J., held in 
Ghlnnasxvami Pillai v. Appjswami PiUai 
(3). are “ loose expressions, which can mean 
only that the reversioner aocoeeds in such 
a case as if the widow died at the moment 
of surrender” and should not be pressed as 
embodying the law in all tbeir implications. 

As the judgment just delivered shows, 
there is very little authority dealing directly 
with the matter; but, so far as it goes, it 
is in respondent’s favour We have, moreover, 
been shown no deoi6ioQ, in which the 
inclusion of a bona ^de provision for 
maintenance was regarded as invalidating 
a eurrender ; and the negative inference « 
strong, since, if the contrary view had 
been tenable, it would have afforded a 
clear and immediate ground of decision in 
the majority of the oases in the reports. 
Th« onntention that a sni render cannot be 
valid, unless it is literally of the whole 
estate and reserves no bentfit to the widow 
whatever, bas been snpported by reference 
to the latest comprehensive exposition of 
the law on the subject, the judgment of 
the Judicial Committee in Rangasamt 
Gounden v. Nechiappa Oounden (2); and 
certainly according to it the surrender mu&t 
be of the whole estate. But it is material 
that in that case the widow retained cr 
received more lhan a mere right to mainten* 
arcs, i^incf* she was also allowed possession 
of certain mitlah lands, atd, as the latter 
fact was a soffioient foundation for the 
copolneion agaii.st the validity of the 
transaction as a surrender, there is no 
reason for assuming that the effect of t e 
Btipnlation for msintenanoe "88 oinsidered 
or irfluenced the decision. It is indeed 
clear that the widow’.) acoept’^noe of some 
benefit was not regarded as inconsistent 
with her e^^aoonieDt or th? totgl witWr^ifgt 
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of her estate, whioh was held essential to 
the validity of her sarrender. since reference 
was made in the course of the jud^ruent to 
the necessity for the surrender being bona 
fide and not a mere device to divide the 
estate with the reversioner”, requirements 
whioh would be, meaningless, if the 
widow’s right to receive anything were 
denied in toto. And this interpretation ie 
ooDhrmed by the fact that in a very recent 
decision, received since the argument on 
the present reference, Bkagwat Koer v. 
Dhanvkdhari Praiad Sir.gh (24) ( Privy Council 
Appeal No. 100 of iS-06) the Judicial Com 
mittee, proceeding statedly in conformity with 
Bangaaami Gounden v. Nachiappa Qoundtn 
(2) and reiterating the necessity for a 
bona ^de and total renunciation by the 
widow of her right, held that such a 
renunciation was effected by a document, 
under which she was to hold certain land 
for life for ber maintenance, that being 
the sole stipulation for her benefit. The 
fiQrroDd6r, whioh the law reoogniee^i as 
1 understand these deoisioiis and as the 
language used in the later Buggee's, a 
surrender of the estate held by the widow 
as such ; and it will not be the less total 
owing to a reservation in her favour of 
a right of maintenance, to whioh she was 
not previously entitled as widow, even if 
that right be secured on part of the property 
comprised in her widow’s estate. 

It is conceded that the provision for resi- 
dence must stand or fall with that for 
maintenance. I concur with the learned 
Ohief Justice in anewering the question 

referred in the negative. 

SeSHioiRi Aiyar, J.— The question for 
decision may be examined from three stand- 
points, Firtilv, with reference to the 
recent decision of the Judicial Committee in 
Bangaeami Gounden v. Nachiappt Gounden (2); 
eeeondly, with reference to the theory of 
eurrender, apart from decided oases: and 
thirdly, with reference to decided cases. 

Mr. Kriflhnaewamy Aiyar’s attempt was, 
in the. main, directed to showing that the 
prcnoQoeement of the Judicial Committee 
leaves Indian Courts no option in the matter. 
The judgment has been ably commented upon. 
The Board bad before them a case 
whioh wao not essentially one of surrender. 
They had mainly to deal with the pro- 
poiitiqo wbatbM the . goueent of a re?er. 


sioner to an alienation was oonolnsivs 
proof of its binding character, Incident- 
ally they refe:'red to the distinction bst- 
ween eurrender and alienation. In dealing 
with these matters they roughly classified 
them under three beads: (aJ surrender 
proper. (6) indirect surrender and (c) 
alienation. As regards alienation they held 
that the consent of the immediate rever- 
sioner was only presumptive proof of its 
validity. In this connection they point 
out that the principle is an offshoot of 
the theory of surrender which alone is 
referred to by the Smrithi writers. As 
regards surrender itself, they say: — The 
surrender must be a bom dde surrender, not 
a device to divide the estate with the 
reversioner.” As regards indirect surren- 
der, they seem inclined to hold that where 
the widow in possession alienates to a 
stranger and the consideration wholly 
passes into the hands of the immediate 
reversioner, the transaction may be regarded 
as one of surrender 

The loaroed Vakil for the appellant 
relied upon certain expressions in tbs 
judgment, for the broad proposition that 
there should be no element of quid pro 
quo in effecting the surrender. The 
expression “civil death” and efEaoement” 
must be taken to have beeu use^ 
6.<aratively qua the estate surrendered. 

I am clear that it was not the intention 
of Lord Dunedin that these words should 
be understood as suggested in this Court. 
Reading the whole judgment it is apparent 
that the noble Lord thought that to make a 
surrender effectual, it must comply with 
the following requirements. (0 It moat 
be to the nearest reversioner; (2) there 
must be no reservation, and (3) it should 
be done bona fide and not as a device 
to effect a bargain between the widow 
and the reversioner. Mr. Kariebnaewamy 
Aiyar wanted to import a fourth coodition, 
namely, entire absence of consideration. Ido 
not think there is anything in the judgment 
to support this suggestion. As I said in the 
Order of Eafarense, and snggeated at the 
course of hearing, a provision for maintenance 
does not in the least affect the spiritual 
character of the surrender. The commonest 
instance of a 6ona fide surrender is where 
a religiously inclined widow seeks relief 
froq) the worries of temporal maoageateqt, 
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of her estate and retiree to a plaoe of 
pilgrimage like Benares, she would then 
surrender the whole of her property to the 
next reversioner; Bnt she will have to 
live even in Benares. Any provision 
made for her maintenanee there would not, 
in the least, derogate from the eompleteness 
of the surrender. Therefore, in my opinion, 
if a transaction is ex facie, in snbstanoe 
and in intention a surrender whioh 
reserves no portion of the property to the 
widow, the fact that the surrenderee 
agreed to provide for the maintenanoe of the 
surrenderor should not vitiate the transaotion. 

Sinoe this case was argued, the judg* 
ment of the Judicial Committee in 
Appeal No, 100 of 1916 \^BhQgwat Koer v. 
Vhanukdhari Prasad Singh (24)] from the 
Calontta High Court has been oiroulated 
to us. That deoision makes it clear that 
a provision for maintenanoe would not affect 
the validity of a surrender. In the judg- 
ment of the Board the passage quoted by the 
learned Chief Justice makes it clear that if 
the provision for maintenance is hona fide and 
reasonable, the transaction will be upheld. 

An examination of the texts on which 
the theory of surrender has been built, 
leads to the same conolusion. Mr. K. Sri- 
nivasa Aiyangar in his very interesting 
argument drew attention to the fact tbat 
excepting Yagnavalkya and Vishnu, none of 
the Smritbi writers recognised tbe right 
of a Hindu widow to a share in tbe joint 
family property. The two Smrithi writers 
apparently gave expression to the 
prevailing sentiment at the time they 
wrote. When the texts were commented 
npon, two theories were propounded. 
Vygnaneswara held that the texts should 
be confined to awardiug property only 
where tbe husband bad become divided 
from tbe rest of tbe family. His view was 
that the theory of survivorship should not be 
prejudiced fcy granting a share to the widow. 
Jeemntha Vabana did not agree with this 
interpretation. He held tbat tbe share should 
be allotted, whether the family was divided 
or nndivided. At tbe same time he gave 
expression to a sentiment whioh has sinoe 
assumed large proportions. Tbe unpretentious 
io Chapter If, section 1, paragraph 
69, if her right oeaees or never takes 
affect, tbe residae of the. estate is taken 
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in the same manner as they (reversioners) 
would have succeeded if the widow’s right 
had never taken effect” have led to all 
the trouble. As I nnderstaud the position, 
both Vygnaoeswara and Jeemutha Vabana 
were trying to placate male opinion against 
the innovation by Yagnyavalkya and 
Vishnn. Both of them wanted to put 
limitations npon the texts. Jaemntba 
Vabana apparently tbonght that by enabl- 
ing the widow to give up tbe estate be 
would expound the text in a mauuer 
not very unacceptable to persona who have 
been accustomed to tbe belief tbat women 
have no share in tbe joint family property. 
However tbat may be, there is no doubt 
that tbe prevalent idea was tbat by 
surrender the widow would gaiu spiritual 
benefit, and tbat for this end she should 
walk out of tbe estate ai if tbe property 
still belonged to tbe undivided family 
and as if her husband had never become 
divided from tbe rest. As Subramania 
Aiyar, J., pointed out in Marudamuthu 
Nadan v. Srinivasa Pillai (7), the principle 
enunciated by Jeemutha Vahanc^ hae been 
applied to oases governed by mitaksbsra. 
The conclusion I come to is that tbe 
theory tbat by tbe operation of surrender 
the widow secures for herself at least as 
much right as she would have bad, had 
sbe never taken the property by inheritance 
is inferable from the language of 
Jimotba Vabana. It follows from this tbat 
any provision for maintenance would be per- 
fectly legitimate and would not offend against 
tbe doctrine of sarreoder. This is tbe 
view which underlies tbe decision of 
the Chief Justice Colvile in Jadomoney Babee 
V. Sarodaprosono Mookerjee (16), although 
Mr, Justice Jackson was of a different 
opinion. Colvile, C. J., refers to Lukhiprea 
Bassee y. Sheomniri Bassee (22) in support of 
bis view, and this undoubtedly must have 
been in tbe mind of Mr. Justice Mitter 
when he says in Qunga Pershad Kut v. 
Shumbhoonaih Burmun (15) that relinquish- 
ment briDt^s in tbe normal rule of sacoessioo. 

Lastly, turning to decided oases, it seems 
to me that tbe weight of authority is 
against the oonteulioo of Mr. Krisbnaswamy 
Aiyar. In Marudamutku Nadan v. Srinivasa 
Pillai (7) it was held tbat the surrender 
must be absolute and complete. Sriramulu 
Naidu y. Andalammal (8), wbtsbi wag 
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^ery mooh r6li6d on, was really a oass 
of a devise by tbe widow to get advan- 
tages for herself and for her depend* 
ents in the guise of a surrender. The 
observations in Uulugu Katavya y . Mudigonda 
Ohandramowli Sasiri (12) that there should 
be no benefit for tbe widow except possibly 
for maintenance, is purely obiter and was not 
ft oonsidered pronouncement. On tbe other 
hand, Mr. Justice Sadasiva Aiyar in Ohinna^ 
twami ' illai v. Appasieami fillai (3) lays down 
explicitly that an obligation to maintain does 
not vitiate a surrender. One ^ of his 
reasons for the conclusion is that 
the surrenderor would have otherwise a 
right to be maintained. This statement is 
in accordance with the decision in Baghunath 
Bingh v. Kwa Rumari (17); but I thjnk 
there is force in the contention of the 
learned Vakil for the appellant that the 
surrenderor can have no legal claim against 
the surrenderee, at least in oases of surrender 
of her hosband’s self-acquired properties. 
But this criticism of one of the reasons 
for the opinion does not affect the main 
oonclusion. In Oholla Sosln* v. Pclury 

Pittabhiramayya (13) an absolute surrender, 
which was followed by a reconveyance, was 
held good. In Appeal No. 1^2 of lyl6 
tbe learned Officiating Chief Justice has 
put the theory of surrender on the ground 
that the widow by walking out of the 
estate is practically restoring tbe property 
to the joint family. In Ptlu Appa Balwade v. 
Bcbjji Naru Mang (25) there was a 
reservation of the estate which was 

bel I to vitiate the surrender. In Noboktshore 
Sarma Boy v. Hari Nalh Sarma Roy (6), 
although tbe case was one of alie- 
nation and observations relating thereto may 
be open to exception, having regard to the 
recent pronouncement of tbe Judicial 
Committee, Garth, 0. J , referred to sur- 
render as if all that is neoeseary is that 
there should be completeness and buna fidet. 
In Bahift Lai v. Madho Lai Ahir 
(5) there was no oonveyaoca of estate at all 
but only tbe right of mauagement. It 
was held by the Judicial Committee in 
that case that tbe transaction cannot be 
supported as a surrender. Tbe observations 

(36) 4 Ind. Oas. 684| S4 B. 195; 1 1 Bom. L. K. 

Vnh 


of Mookerjee, J., in Debt Prosad v. Qolap 
Bhagat (9) are really in favour of the 
view that a bona fide reservation for 
maintenance would not affect the validity of 
a surrender. Therefore, the authorities do 
not lend support to the contention advanced 
by the learned Vakil for the appellants. 1 
agree in the answer given by the learned 
Offiiiating Chief Justice. 

M. c. P. 

Antwered in the negative. 


BOMBAY HIGH COURT. 

OaiaiNiu CtviL Jdbisdictiok Appcal No. 51 

OP 1919. 

July 24. 1919. 

Pretent: — Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Heaton. 

VANICHAND RAJPAL asd OTHsas— 
Pt&ihTiPFS — A ppellants 
versus 

LAKHMIOHANO MANEOKOHAND— 
Depxmdakt — Respondent. 

Letters Patent (Bom.), cl. "Judgment", meaning 
of-^Order refusing injunction to restrain suit, whether 
judgment — Appeal, whether lies. 

An order refusing to restrain the defendant from 
prosecuting a suit filed by him against the plaiutiff 
in a Court of a (Native State is not a judgment 
within the Tneauiog of clause 15 of the Letters 
Patent of the Bombay High Court, and no appeal, 
therefore, lies against such au order under that 
clause, [p 3^6, col. I.] 

Per Macleod, C. J. — The word "judgmeut’' in clause 
15 of tbe Letters Patent of the Bombay High Court 
means a decision which affects the merits of tbe 
question between tbe parties by determining some 
right Of liability, [p. 398, col. I.] 

Per Heaton, J. — If an order directly involves a 
real question of jurisdiction, if its effect is to gire 
jurisdiction or to take away from the Court juris* 
diotioQ, then an appeal will lie against such order 
under clause 15 of tbe Letters Patent [p. 397, col. 1,] 

Messrs. Setalvad aud Desai, for tbe Appel- 
lants. 

Mr. Sanga, for tbe Reepondeut. 

JUDGMENT. 

Macleod, 0. J.— This is an appeal from 
^be order of Mr. Jwtiw Pr»tt pn ab 


896 


INDIAN CASES. 


{1919 


YENICBAMD RAJPAL V. LARHUICSiND UAMECECHAMD. 


aprlioatioD made by the plaintiffs nn 
motion that pending the hearing and 6nal 
disposal of this suit the defendant, his 
servants and agents might be restrained 
by an order and injnnotion of this 
Hononrable Oonrt from pr’taeoating the 
suit 6Ud by him against the plaintiffs in 
the Court of the Mnrvi State. The 
learned Judge held that the motion failed 
and direoted the plaintiffs to pay the oosts 
of the motion. 

A preliminary point baa been taken 
that no appeal lies against that order. It 
is admitted that the appeal oould only lie 
under olause 15 of the Lsttera Patent, 
and that, therefore, no appeal lies, unless 
the order oan be oonsidered as a jndg- 
ment. A "judgment” in olaa»6 15, 
aooording to the decision in Justices of the 
Peace for the town of Calcutta v. Oriental Oat 
Company (1), whioh has been followed in 
this Court, means a deoision whioh affeots 
the merits of the question between the 
parties by determining some right or 
liability. The questions in this suit appear 
in the prayers of the plaint. It was 
prayed, 6rst, that it might be declared 
that the partnership between the plaintiffs 
and the defendant was dissolved on or 
about the 26th day of June 1917; that 
sinoe the date of the said dis^oiutiou the 
plaintiffs were the sole owners of the 
assets of the said firm; that the defendant 
had no interest in the profits of the said 
firm sinoe the date of the dissolution; 
and then the plaintiffs further asked that 
pending the hearing and final disposal 
of this suit the defendant, bis servants 
and agents should be restrained from 
proseouting the suit he filed in the Court 
of th^ Morvi State. 

Now the defendant in this suit filed a 
suit in the Morvi Court on the 4th January 
1919, praying that the Court should 
take an aooount of the partnership business 
and realise its assets, and that on snob 
aoaount being taken, the Court would be 
pleased to pass a decree in the plaintiff's 
favour for snob amount as appears due to 
him from the defeodauts or for whatever 
relief be might be entitled. 

The plaintiffs io this suit did not file their 

4 ^ 

(1)15 B. L. R. 433; 17 W. B. 364. 


plaint until the 14tb May 1919. Now It 
is diffioclt to see bow the order of .Mr. 
Justioe Pratt, refusing to grant the 
injunotion a.^ked for, is a deoision whioh 
affr^ots the merits of the questions between 
the parties by determining any right or 
liability on either side. It has bseu 
susgested that the effeot of refusing to 
grant the iujunotion would be to onst 
the jurisdiotion of this Court. If the 
jurisdiction of this Court in this suit is 
io any way ousted, it is owing to the 
faot that the plaintiff in the Morvi suit 
preferred to file his plaint there, and 
might get a decree in that Court whioh 
would bar, under section 13 of the Civil 
Procedure Code, the plaintiffs’ suit in 
this Court, unless the plaintiffs can suooeed 
on any of the exceptions to that section. 
We have been referred to the case of 
Sonabai V. Tribhowandas (2). In that suit 
Mr. Justioe Davar ordered the plaintiff to 
deposit with the Prothoootary a sum of 
Rs. 3,090 as security for the first 
defendant’s oosts. It was objected on 
appeal as a preliminary point that no 
appeal lay against the order, and it was 
oonoedsd that there oould only be_ an 
appeal if the order was a judgment within 
the meaning of clause 15 of the Letters 
Patent. Mr. Justice Batchelor said in 
referring to the case of Hadjee Imatl 
Hadiee hubeeb v. Hadjee Mahomed Badjee 
Joosub (3): — 

"I am of opinion that this reasoning 
covers the case of the order now under 
discussion, for the effect of it is, at least 
conditionally, to deprive the Court of the 
jurisdiction whioh it otherwise would have 
to try the plaintiff’s suit.” 

That is not the case here. If the 

order of Mr. Justioe Pratt is allowed to 
stand, the jurisdiction of this Court is 
not ousted as a direct consequence of 

that order. It may he ousted in future 

by the defendant in this Court obtaining 
ft decree in the Morvi Court. But whether 
that will occur or not remains for 
future deoision. I oan see nothing in 
this order whioh brings it wubin the 

definition of "judgment” above referred to. 


32 B. 602atp 610i 10 Bom. L. R. 837. 
)) 13 B. L. B. 91 atp. lOl; 81 W. R. 303 
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Therefore in tny opinion the preliminary 
point is good and no appeal lies. 

We have heard Counsel, however, for 
the appellants on the merits. I may eay that 
in my opinion the decision of the learned 
dodge in the Court below was perfectly 
correct. The appeal will, therefore, be 
dismissed with costs throughoot. 

Beaton, J. — I agree both that the order 
of the Court below was correct on the 
merits, and also that no appeal lies. It 
may be that the deBnition of the word 
"judgment,” as used in clause 15 of the 
Letters Patent, which was quoted by my 
Lord the Chief Justice, is not exhaustive. I 
gather from the case of Hadjee Ismail Hadiee 
Wuheeb V. Iiad)ee Mahomsd Hadjea Joo*tt6 
(3) that if the order directly involves a 
real question, of jurisdiction, if its effect 
is to give jurisdiction or to take away 
from the Court jurisdiction, then ao 
appeal will lie. But there is nothing of 
that kind in this case. It is not disputed 
in thie appeal that the Court bad 
jurisdiction to grant cr refuse an in,ianotion. 
But it ie contended that the effect of refusing 
an injunction was to deprive the Court of 
its own jurisdiction. To my thinking, if the 
jurisdiotiou of the Court can in any way be 
affected, it is, or rather it will be, (because 
the event has not yet happened) by opera* 
iion of law. If the Morvi Court makes a 
decree, then by the operation of section 
13 of the Civil Procedure Code the High 
Court here may be debarred from pro* 
oeeding with the suit. But to refuse to 
prevent the natural operation of the law 
in that way, is not to cause an ouster of 
the jurisdiction. Therefore, I agree that 
the appeal should be dismissed with costs. 

Apptal dismissed. 


MADRAS HIGH COURT. 

Second Cjvil Appeal No. 20il or 1918. 

August 1, 19l9. 

Present Mr. Justice Sehagiri Aiyar 
and Mr. Justice Burn. 
SUBRAMANIA PATHaN— Plaintiff— 

APPELLaM 

versus 

KATTAMBATH RAMA— Defendant 

— Respondent. 

Landlord and tcnant^Leasc^Inandation by sea 
ualer of pretnii^es demised — Rent, suit for — Abatement, 
Haim for, whether aiadulle to tenant—Transjer of 
Property Act (IV of 188.;, -s. 108 {B) (e), scope of. 


Whore a portion of property demised under u 
document of lease is inundated by sea water and U 
rendered until for cultivation, the tenant is, in an 
action for rent, entitled to proportionate abatement. 

v. S^ieifc Elaheebukhek, W. R. 
(1864.1 Act X Rulings 42, Salimullah v. Kali Prosonno, 
33 Ind. Cas 349: 22 C. L. J. 569. followed 

The principle underlying set^tion 108 (B) .c) of the 
Transfer of 1‘roperty Act is not applicable to such a 
case. [p. 398, col. 2.] 

Second appeal against the decree of the 
District Judge of South Kanara in Appeal 
Suit No 73 of 1918. preferred against the 
deeree of the Court of the District Munsif of 
K;esargad in Original Suit No. 524 of 1916. 

PACTS.— Certain preiniees were in the 
occupation of the defendant as lessee when 
a portion thereof was rendered permanently 
an6t for cultivation by ingress of salt 
water. On a suit by an assignee of the 
right to collect rent?, the defence was that 
the tenant was entitled to proportionate 
abatement. The claim was allowed by the 

lower Appellate Court. , i 

Mr Ananthakrishnj Atyar, for the Appel* 
Unt— Section lOo B (e) of the Trarisfer of 
Property Act enacts that where a portion of 
the leased premises is rendered unfit for 
ouHivation by flood, etc., (ingress of the sea 
in this case), the lease ehall be void at 
the option of the lessee. See also Dhurameey 
V. Ahmedbhai (D, Breul Sf Oo. v. Hdii Sidick 
(2). Notice to determine .the lease is esaen* 

^'^Srshaoibi Aitab, J.— Do you say that the 
principle of apportionment has no aiiplioa* 
tion to this case?]. 

That principle applies only to oases of 


I 


111 23 B. 16; 12 Ind. Dec. (N. b.) lO. 
(2) 6 Ind. Cai. 906; 1 2 Bom. L. R. 474 
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dovolatioD or partial alienatioD. Bruel if Oo. 
V. Ran Sidick (’2) is oonfirmed on 
appeal in Sidick Haji Hoosein v. Bruel 4* 
Oo, (*^); Redman on Landlord and Tenant, 
pase 406. See also Izon v. Gorton (4). 

Mr. K. P. Lakshmana Rao, for the Respond- 

As the Transfer of Property Aot has 

jjo applieation to the enit lease, the qaestion 
is whether the diapnte oannot be decided 
without resort to the prineiplea of that Aob. 
I submit that under the general law the 
tenant is entitled to the abatement in 
question. Woodfall on Landlord and 
Tenant, page 479, Foa on Landlord 
and Tenant, page 122 (referring to 
page 63, Volume Vlt of Baoon’s Abridgment). 
The law is that a tenant shall not suffer 
by reason of an act of God. The English 
cases cited for the appsllant are all oases of 
accident by 6re or other ‘accidents’ which 
can be repaired, as distinguished from oases 
where the premises are rendered sabstan- 
tially and permanently unht. Salimullah y. 
Kali Prosonno (5). 

Mr. K. B. Venkatchalam, for Mr. 0. V. 
Anarihakrishna Aiyar, in reply.-If the 
Transfer of Property Act cannot apply, I 
iubmit that the law relating to contracts 
which subsequently become impossible of 
performance applies. 

JUDGMENT.— The finding of the Court 
below is that a portion of the demised 
premises became unfit for paddy cultiva- 
tion, because it was inundated by sea 
water. The question, therefore, arises 
whether the tenant can plead as a de- 
fence to a suit for rent that he is entitled 
to proportionate abatement. There is not 
much authority on the subject. Mr. Anan- 
thakrishna Aiyar contended that the princi- 
pie of section 106, clause B («), of the Trans- 
fer of Property Act was applicable and 
that the only remedy open to the tenant 
was to have avoided the lease toto. Mr. 
Lakabmana Rao for the respondent argued 
that the Transfer of Property Act, not 
being in terms ‘applicable to agricultural 
tenancies, the application of the principle 
underlying the section must depend upon 

(3) 8 Ind, Cm. 1049; 86 B. 333; 12 Bom. h. B. 

^^41 (1880) 132 B. E. 1193; 6 Bicg. (n. c.) 601; 2 
Am, 89; 7 Sootti 637; 8 L. J. 0. P. 272; 3 Jar. 653; 50 

^ Oas. 340; 32 0, L. J. 669, 


whether there are recognised pre existing 
rules on the snbjsot which render the 
Application of the principle inequitable. 
He drew our attention to Sheik Enayutoolldh 
V. Sheik Elaheebuksh (6) and Salimullah 
V. Kali Prosonno (5) and contended that, 
prior to the enaotment of the Transfer of 
Property Aot, the principle of rateable 
apportionment was recognised in this oonotry. 
We may say that the idea is in accordance 
with the notions of natural ja^tice and 
nnless we are compelled to apply the pro* 
visions of the Aot, there is no ground for 
not following the jndgment of Sir Baroes 
Peacock in Salimullah v. Kali Prosonno (5). 

Even if the principle of section 108, 
clause B (e), is to be invoked, it is not clear 
that the present case is covered by the 
accidents enumerated. From the earliest 
times flooding by sea- water has not been 
recognised in England as standing on the 
same footing as destmotion by fresh water 
floods. Itiseiplained in 18 Halsbury, page 4^1 
that, whereas deterioration by fresh water 
flooding is reparable, flooding by sea water 
would render the land practically unfit for all 
time to come. Whatever may be the reason, 
it was laid down in Bacon’s Abridgment, 
Volnme VII, page 63, that the tenant could 
claim abatement where the leased land was 
flooded by sea water and this view has been 
accepted as good law by all text writers. Wood- 
fall, page 479, Foa, page 112, and Halsbory, 
Volume XVIII, page 481. Therefore even 
under the Transfer of Property Act following 
these antborities the word flood may have to 
be restricted to sea water flooding. Far- 
ther, it is open to argnment whether 
tec' ion 103 B (s) is exhanstive of the rights 
of the tenants. Avoidance of tenanoy is no 
doubt one mode of relief. But does ic 
exclude the notion that the claim for abate- 
ment is available to him? The English 
Ldw seems to conntenanoe the view that 
avoidance is the only remedy. Baker v, SoU» 
ptaffell (7). In Sidick Ran Hoosein v. Bruel 
4* Oo. (3) and Dhuramsey v. Ahmedhhai 
(1) the principle baa been accepted. How- 
ever that may be, in our opinion, as tbs 
Aot is not in terms applicable, there Is 

^6) W. R. (]86t) Aol X Ralinga 42. 

(7) (1811) 4 Taunt. 45; 4 Ves. llRj 13 R. E.658| 
188 B. R. 244. 
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no reason for importing; by way of analogy 
these teohnioal ooneiderations dieoaseiog 
righ^ie between landlot d and tenant in res- 
peot of agrienltaral lenanoies. We think 
the learned .lodge was right. The eeocnd 
appeal is dismissed with costs. 

M. C. P. 

Appeal dwnisted. 


MADRAS HIGH COURT. 

FULL BENCH. 

SicoMO OiviL Appeal No. 905 of 1918. 
April 22, 1919. 

Present: — Sir John Wallis, Kt, Chief Jnstiee, 
Jostiee Sir William Ayling, Kr., and 
Mr. Jostioe Sadaeiva Aiyat. 

K. SATIII AED OTHBBS — DePEMDAKTS— 

Appellants 

x>er$u8 

RAMANDI PANDARAM-Plaistipf— 

Rbspondemp. 

Ouardiana and TTards Act (VIII of 1890), s. 25— 
Aftnor, custody of, suit for, maintainability of— 
Frccedure. 

A oiril sait for the oastody of a mtaor will not 
lie in the Oiril Courts. To obtain sach onstody 
proceedings most be taken under the Guardians and 
Wards Act. [p. 403, col. 2.] 

Seoond appeal against the deoree of the 
Court of the Subordinate Judge of South 
Malabar at Oaliont, in Appeal Suit No. 22 of 
1918 (Appeal Suit No. 652 of 1917 on the 
file of the Distriot Court) preferred against 
the deoree of the Court, of the Distriot Muneif 
of Alatur in Original Sait No. 276 of 1916. 

FACTS.— Suit by the father to reeover 
auetody of bis minor ehild from the mother 
whOf aeeording to plaintiff, wm persuaded to 
leave him by her father, the 2nd defendant, 
^raittedly plaintiff had taken another 
wife and let defendant stated that she left 
him of her own aooord on aeeonnt of oruelty 
and ill.treatment. The Distriot Monsif dia 
missed the suit, following UtUhuveerappa 
Oltstti V* Ponfituwams Ohetty (1), on the 

(1) 18 Ind. Oss. 16t (1911) 8 H. W.K.6«1| 10 E. 


ground that the removal was not to the 
welfare of the minor. The Subordinate 
Judge, on appeal, deoraed the suit. The da. 
feodants appealed. 

This seoond appeal oame on for hearing 
on the 3rd February 1919 before Bakewell and 
Phillips, JJ. 

Messrs. T. R. Ramach'indra Aiyar, and 
P. G. Krishna Aiyar, for the Appellants.— 
The Courts have no jurisdiotion to grant the 
relief prayed for. Aot VIII of 1890 provides 
a special procedure which bars a regular suit. 
See section 7. See also Mrs. Annie Besant v. 
Narayaniah (2) and Sham Lai v. Bindo (3), 
whioh olearly lay down the law. An appli. 
oation under the Aot alone will lie. 

(Phillips, J.— The section of the Aot deals 
only with guardians appointed by Courts. 
It does not say that a father is to be deprived 
of bis rights over his son.) 

No doubt the Court oan appoint the father 
as guardian. Bat the welfare of the minor 
is the test. The father, because he is suob, 
oannot insist on being appointed gnardian. 

[Phillips, J. — Suppose the child ts kid- 
napped and the kidnapper, being wealthy, 
treats the child better than the father oan or 
does. Is the father to be deprived of bis 
rigbtPj 

That is a question under the Penal Code. 
Bat no obild will be removed from a oastody 
where he gets better treatment solely beoause 
the applicant is the father. 

Sham Lai v. Bindo (3) says that the Aot 
is exhaustive and bare snits. It is followed 
in Utma Kuar v. Bhogwanla Kuar (4). 
Even though there is no express bar in the 
Aot, the intention of the Legislature was 
Buoh. See Arunachallam Pillay v. lyama (5) 
following Mrs. Annie Besant v. Narayaniah (2). 
SeotionB25 and 4 read together inolude also a 
natural guardian. See Dayabhai Raghuitath> 
das V. Bat Parvati (6). 

The Aot ifl exhaustive. Co an applioation 
under the Aot notioe is to be served on all 
persons interested, while in a suit it is only 


( 2 ) 
0. W 
A.L. 
Bom. 

(3) 

(4) 
{«) 


24 Ind. Oas 20Oj 38 M. 837| 27 M. L. J. 30i 18 
. X. 1069i 1 h. W. 620t (1914) M. W. N. 685t 18 
J. 1166; 10 H. L. T. 105| 20 0. L. J. 263; 10 
L. a. 035, 41 1. A. 314 (P. 0.). 

2d A. 594, 1 A. L. J. 208, A W. N. (1904) 186. 
29 Ind. Oas. 416; 37 A 615| 13 A lo J. 741. 

29 Ind. Oai. 78?, 8 Bor. L. T. 12J, 8 L. B. B. 


311. 

(6) 28 lad. Oaa. 697; 89 B. 4W; 1? Bon. L. B. 83] 
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on the defendant. That is the rnling in 
Mrs. Annif Besant v, Narayanich (2). Aho 
the Distriot Court was held to have no 
juriadiotion even though it oould try all auita 
of a “civil nature 

Sharifa v. Muns Kh'in (7), followed in 
Achratlal Jekisendas v. Chimanlal Burbhudas 
(b), is against my eoutention. Bat even there 
the Court was not aatisBed as to the correct* 
ness of the view taken. The Calcutta oases 
are all before the Act but wholly in my 
favour. There is no oaae in Madras after 

the Act. 

Mr. 0 V. Ananthakrishua Aiyar, for the 
Respondent.— The Act only consolidates the 
previous enactments and covers only the 
ground ocvered by them. It ia not, there* 
fore, exhaustive. Thera ia no provision in 
it for applications by parents and other 
natural guardians who are not always 
appointed as a matter of course. Section 9 
of the Civil Procedure Code does give the 
plaintiff a right of suit. Sea Mathuraban v. 
Tewary (9), which follows the Bombay view 
and dissents from Arunachallam Pilliy v. 


lyama (5). . . , . , ■, i j 

In any case I am entitled to be declared 

the father. . 

Mr. Ramachandra Aiyar, in reply.— 

Dayabhai Raghunathdas v. Bai Parvati (6) ia 

authority that the Act applies to a father 

also. Section 25 applies to him. Mohideen 

Ibrahim ISachi v. Mahomed Ibrahim sahib 

(lu) aaya that a father can apply under eeo* 

tioD 25. 

Sae aUo Uutkuveerapp'i Ohetti 7. Ponnu- 
swami Ohetty (1), which says that under the 
Hindu Law no one baa an absolute right to 
be guardian. ,, , 

ORDER OF REFERENCE TO A FULL 


BENCH. 

The only question for determination ia 
whether a anit by a father to recover posses* 
eion of his minor child ia maiubaiuBble iu a 
Civil Court, or whether the sole remedy ia 
by proceedings under the Guardians and 
Wards Act (VIII of 18J0). In the latter 
case the procedure would be by appUcition 
to the District Court under aeotion 25 of the 
Act, and it has been held in Dayabhai Raghu^ 
nathdas v. Bai Parvati (6) th»t this eeotion 


(7) 26 B.674i 3 Bom. L. B. 107. 

(8 87 iQd. Oaa. 2l6j 43 B. 600; 18 Bom. L. R. o6i. 
«9) 41 Ind. Oaa. 753; 10 Bur. h. 

^10) 38 Ind. Oaa.SSij 89]iI'.0O3}l8O St. b. J. 21. 


ia applicable to all guardians, and not only 
to guardians appointed by Court, but the 
Provincial Small Cause Courts Act distinctly 
reoogoizss a right of suit, for suits for the 
custody of a minor are not oognizible by a 
Court of Small Causes (Article 37). It has 
been held that such a suit is maintainable 
both in this Court [Rrishna v. Beade (11)] 
and in Bombay iSharifa v. Mune Khan 
(7)], but a contrary view has been taken 
in Allahabad [S/iain. Lai v. Bindo (3)J. 
It is now argued that the decision of the 
Privy Council in Mrs. Annie Besant v. 
Naroyaniah (2) has overruled the Madras and 
Bombay decisions, but this proposition has 
been distinctly negatived io Achratlal Jekisen* 
das V. Chimanlal Parbhudas (B). The argu- 
ment is based on the etatement of the Privy 
Council in Mrs. Annie Besant v. Narayaniah 
(2) that the District Court in which the suit 
was institnted bad no joiisdiction over the 
infants except such jurisdiction as was 
red by the Guardians and Wards Act, Inyt?- 
The previous passage, which we quote below, 
ftleo BQppprts the ooct^otioD:— 

“The real question was whether he was 
still entitled to exercise the functions of 
guardian and resume the custody of his sons 
and alter the scheme which had been formu- 
lated for their edncatioo. Again, it was no 
and could not be disputed that the letter of 
66h March 1910 was io the nature of a 
revocable authority. The real questiio was 
whether in the events which had happened 
the plaintiff was at liberty to revoke it. Both 
questions fell to be determined having regard 
to the interests and welfare of the infants, 
bearing in miod, of coarse, their parentage 
and religion, and oould only be decided 
by a Court exercising the jurisdiction of the 
Crown over infants, and in their presence. 

From this it would appear that in the 
opinion of their L)rdship3, the 
Court bad only jurisdiction under Act Vlll 
of 1890 83 far as tee case under referenei 
was 03 U 08 rned, but they do not appsir to have 
BpaciBaally decided the question of wuetoer 
any suit like the present one ia maiotainable 

in a Civil Court. , . . 

We may point out that the decisiou in 

Krishna Y. Bsade (ll) waa under Act IX of 

18dl, wnich waa held to be an enabling Act 

only, and that Act VILlof l890 ia a oomoli* 
* ♦ • 

s 

<U) 9 it. ai; 3 lal,.Oco. (mi>-)1418, 
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dating and amending, Aot although in othor 
I’espeote the provisions appear to be the same; 
also that the aotoal deeision in AchratUl 
V. Ohimanlal Parhhudat (8) was based 
on the faot that the father never had custody 
0 the child, bat it has been held by this 
^ourt^ in Uohideen Ibrahim Nachi v. Mohamed 
Ibrahim Sahib (10) that this fact does net 
appHoation of 8eotion25 of the Aot 
® 890. Seotion 25 does not expressly state 

whether the prooedare thereander shonld be 
7 plaint or petition, when no application has 
been made for the appointment or deolaration 
of a gnardian by the Ooart. 

^ In view of the apparent eonfliot between the 
decision in Kriihna v.flwde (11) andthe recent 
atetttm of the Privy Conneil, we think it advis* 
able to refer to a Poll Bench the qnestion 
whether a Mofassil Court other than a 
District Court has jurisdiction to entertain 
a BQit by a father for the onetedy of his 


This second appeal came on for bearing 
on the 9th and lOth April 1919 before the 
rail Bench. 

Ait/ar, for the Appellant. 
— ActVniof 1890 fully provides for the case. 
Artihna v. Re<^ (ll), when the Aot of 1861 
was in force, is the only case where a suit 
IS held to lie. But that Aot was only an 
enabling Aot while the present is a con* 
solidating Act. 

Mr$, Annie Betant v. Narayaniah (2). 


• P’ ®ait there was 61ec 

in the District Court. How do you deter 
mine the Court for bringing the snitP] 

The plaintiff puts bis own value and thi 
forum IB based on the value. In the case ol 
applications under the Aot, section (4), oUdsi 
( 2), fixes the District Court. 

[Mr. Ct V, Ananthakrithna Aiyar, for the 
Mpondeot.--la the arguments before the 
iST?. Council the question whether a soil 
wUI lie or not was not allowed to be argued.] 

* ^ ^ of ItfflC 

and 1861 bad the Courts jurisdiction to 
entertain euitsPj 

There was no such jurisdiction. 

^iWailis, 0. J.— Such jurisdiction wac part 
of the prerogative of the Crown and so there 
muet have been such inrisdietioo.] 

The oaeee are iCrifk-u v. Bcaic (11) (suit 
UMIt Euro Soonduroe Boistobee r.Joy Doorya 

w 


Boittohie {\2) (application alone lies’’; Fen- 
kamma v. Saniramma (13) doubts Krishna v. 
Reade (11)- Mohideen ibrahim Nachi v. 
Mahomed Ibrahim Sahib (10), Mush Husain 
v. Mohammad Jawad (U), Sham lal v. Bindo 
(3). Joy Ktshpn Mookerjee v. Jodoonath Ohose 
(15), Utma Kuar v. Bhagvanta Kuar (4), 
Wallis, C. J.— The real point is what do 
the Privy Council mean in Mrs. Annie Besant 
V. N'lrayaniah (2)?J 

Mr. 0. V. Ananthakrishna Aiyar, for the 
Respondent.— Prior to the Aot of 1861 
there were other Acts under which it has 
been held that suits like the present 
were of a civil nature and cognisable by 
the Civil Courts. In Mrs. Annie Besant 
V. Narayaniah (16) this High Court held 
that the Aot of 1890 did not take away the 
common law right to proceed by suit. The 
case in Mrs. Annie Besant v. Narayaniah (2) 
was for a declaration that the minors were 
wards of Court. The Privy Council say that 
the only provision of law under wBich the 
period of minority could be extended so as 
to allow the declaration was in the Aot of 
1890 alone. So the only effective remedy 
that could be had under that Aot could be 
granted only by a District Court. What ways 
were open for recovery of custody of the 
child was a question which was argued but 
was held unnecessary. See at pages 814, 816, 
818, 820.* 

LSavasiva Aitar, J. — If there are to be 
■oonoorrent remedies, as stated in the Allaha* 
bad case, is there not a possibility of 
conflict of deoisioDB, e. g., two persons, eaob 
claiming to be guardian, apply one by suit 
and the other under the Act.] 

' Section 48 of the Quardians and Wards 
Aot lays that orders under the Act areconoln* 
sive, BO the suit would become futile. 

Sadasitx Aitab, j. — I f a decree had 
already been passed?] 

It could be vacated by application with 
a copy of the order under the Aot. 

A consolidating Aot simply contains in 
one Aot the provisions of all previous Acts 
and in supersession of them. It is the same 

as a codifying one except that the latter 
(12) 4 B. L. R. App 86} 18 TV. R. 112. 

(18) 12 H. 67) 4 Ind. Deo. (n. t.) 806. 

(14) 48 Ind. Cas. 60) 2l 0. 0. 104) 6 0. L. J. 616. 

(15) 8 W. R. 1. 

(16) 21 Ind. Oaa. 789; 16 M. L. T. 1) 26 H. L. J. 
661) (1014) H.W.N.l Sap. 

•Page! of 88 M.—Id. 
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iDoorporates jodioiat deoisions also. The 
present Aot is only a oonsolidating Aot as it 
purports to be. So oommon law rights are 
not affected. 

The Aot does not contemplate appHoations 
by the father at all, see section 19. 

[Wallis, C. J. — The power of the Coart 
nnder the Aot mast be taken to prevail 
over the rights of any deoree>bolder in a 
snit in the Mansif’s Court. ) 

No Coart will appoint any one else as 
guardian when there is a father, unless the 
father is not eligible. 

Suits for the custody of a minor are 
reeognised and exempted from the operation 
of the Provinoial Small Cause Courts Act, 
See Exempted Suits, Artiole37. 

See also Trevelyan on Minors, p. 189. 

Section 25 makes no mention of the father. 

[Mr. Krishna Iyer, — Dayahhai Raghunathdai 
V. Bat Parvati (t>)j seye that the father can 
apply.J 

The Aot applies only to persons appointed 
by Court. 

[Sadasita Aitar, J. — Sections 20, 21, eto., 
seem to apply equally to a natural guardian.] 

The scheme of the Aot indicates that the 
father’s power is absolute and cannot be 
inquired into. 

Even assuming that the Aot applies to the 
father, the oommon law right of snit is not 
taken away by it. In England the action 
of trespass still subsists even though a writ 
oi haheas corpus is the easier remedy and. 
more resorted to: Queen v. Olarke (17),^ 
Dominus Rex v. SnUth (18). Skarifa v. 
Mune Khan (7) follows these two oases. 
Achratlal Jekisendas v. Ohimanlal ParhhU’ 
da$i&) followed in Mathurabanv. Tetaary (19), 
Bacon, Yolurae III, page 405. 

[Wallis, C. J. — Is the jurisdiction anything 
apart from the prerogative of the Crown ?] 

See section 52 cf the Act. 

See also section 1 of the Aot of 1861. 

A father cannot get any relief under 
section 25 of the Guardians and Wards Aot, 
which imposes certain conditions on the 
guardian. For a father will not be asked 
to submit to such conditions merely because 
a Court intervenes. 

[Wallis, C. J.— 'We must take it that the 

(17) (1867) 119 E. R. 1217 at p. 1219; 7 El & Bl, 
1^6; 28L.J. B. 169; 6 Jar. (N. B ) 386; liOR. B.56I. 

(16) 93 E. B. 933; 2 Strange 962. 

- (19^44 Ind. Oas. 769; 10 Bur. L. T. 186. 


Act which applies to all guardians applies 
also to the chief guardian of all, the father.] 
At most that is only a cumulative right 
and a suit to recover custody is different- 
from a suit for declaration as in Mrs. Annie 
Besant v. Narayaniak (2). See at page 822.* 
Compare Order XAI, rule 160, and the 
independent right of snit. 

Mr. P. Q. Krishna Aiyor,in reply. — Guardians 
in the Aot include a de facto guardian like 
the father, see Wallace Sitha Boi v. Wallace 
Radha Boi (20). The procedure nnder the 
Aot is not strictly summary except that it 
is by petition. If a snit is allowed, then a 
deadlock is likely to ensue by a possible 
conflict of decisions. The suit in Mrs. 
Annie Besant v. Narayaniak (2) wes 
for the recovery of onstody of children.’ 
Aot IX of 1887 was passed while the 
enabling Aot of 1831 was in force. Aot Vlll 
of 189u consolidates all the Statute Law on 
the subject and eo Aot IX of 1887 cannot 
be read so as to conflict with Aot Till of 
1890. It may be that section 19 of the 
Guardians and Wards Aot does not refer 
to a father as it speaks of appointment, but 
section 25 clearly refers to a father as well. 

The procedure under section 25 is far 
from being summary, see the elaborate details 
set out in the rest of the Aot; so the com* 
parison with the face of an application under 
Order XXI, rule 100, is not appropriate. ’ 

OPINION. 

Wallis, 0. J.— British Courts in India 
appear from the ontset to have considered the 
right of the father or other persons entitled, 
to the onstcdy of a minor to be a civil 
and enforceable as snob by suit in a Civil 
Court. That this was a well-known kin^t 
snit ■ appears from the Guardians and Warde^ 
Aot, IX of 1861, which recited that it was, 
expedient to amend the law for hea^tf 
suits relative ' to the custody and guardian- 
ship of minors, and provided that applieationa 
might be made by petition to the principal 
Civil Court of original jurisdiction in 
the District by which such applwation,^ 
if preferred in the form of a regular snita 

would be cognizable. . 

It was first held in Calcutta that the right 
of civil suit was taken away by this 
Boonduree Boistohes'9. Joy Doorga Bowtow* 
(12), No reasons were given for the decision,* 
(20) 61 Jnd. Cas. 286; 86 M. L. J» 189, 

•Page of 88 M.— Ed. 
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Bod thd OBBO was not followsd in Btohmotnoyee 
y. Kashi Ohundfr Sen (21). lu Krishna v. Eeade 
(11) this Coart algo held that the right of 
Bait was not taken away by the Aot of 1861, 
and this view is Bopported to some extent by 
the Provinoial Small Cause Courts Aor, 1837, 
which inoladed in the sohedale of suits 
ezoloded from the jarisdiotioo of the Small 
Oanee Conrt— “Article 37. A sait for the 
restitution of oonjagal rights, for the recovery 
o a wife, for the oastody of a minor or for a 
divorce.” Act IX of 1861 and a large 
number of enactments relating to the 
guardianship of minors’ property were 
repealed and re-enacted with modiOca. 
tions by the Guardians and Wards Aot, 18£0. 
It did not purport to be a oodifyiog bat a 
consolidating Aot, which is a very different 
thing, and did not, as far as I can see, make 
any veiy material alterations in the provieions 
0 ot IX of 1861 as to the guardianship of 

however, in Sham LqI 
y. ^inrfo (3) to have been a codifying Aot and 
to have taken away the right of proceeding by 
regular suit in Civil Courts to recover the 
custody of minors. A different vie.* was taken 
in Shartfa v. idune Khan (7). where, however, 
the point was not considered to be free from 
doubt. Then came the decision of the Privy 
Oouuoil in Annie Besanty. Narayaniah (2). 
The plaintiff ,n that case had 6led a suit in 
the District Court of Chiugleput against the 
defendant Mrs. Besant, who resided within 

declarations that be was 
entitled to the guardianship and custody of 
^ two minor sons, and that the defendant 

W- ^ '^nSt to 

me the oUrge and guardianship of the 

® directfon to the defendant to 
hand them oyer to him or to snob person as 

minors, one 

Jrad were residing 

the suit *" Boglaodatthe date 

Oounoil held that the suit, 
of the f recover the custody 

fa wLk District Court 

instituted had DO 

“® conferred by the 

Go^ians and Wards Aot, 1890”. The 
QomIiod for deoision was whether a 

PMwfo Se. ^ ® 4 lad, 


civil suit not under the Guardians and 
Wards Act would lie in the Civil Court 
The Privy Council held that it would 
not, and assigned as the sole but suffi- 
oient reason for so holding the fact that 
the District Court had no jurisdiction in 
the case except under the Guardians and 
Wards Aot. This I feel bound to construe 
as a ruling that the jnrisdiotion conferred 
by the Guardians and Wards Act was 
exclusive, and that the right of proceed- 
ing independently by civil suit no longer 
existed. The suit having been held 
incompetent, their Lordships proceeded to 
consider whether the proceedings could 
be supported if treated as proceedings 
under the Guardians and Wards Aot, and 
held they could not, because the minors 
were not resident in the district where 
the proceedings were institnted. If the 
jurisdiction of the District Court to 
entertain snits of this character not governed 
by the Guardiane and Wards Act had 
been recognised as still existing to any 
extent, it would have been necessary to 
assign reasons for holding that it was 
inapplicable in the oiroamstanoes of the case. 
The judgment did not do so, but dismissed 
the suit simply on the ground that the Court 
bad now no jurisdiction except under the 
Aot. If this is the position of the District 
Court, the position of the District Munsif’s 
Court must be the same. In Achratlal Jekisen- 
dasv. Ohin.anlal Parbhudas (8) it was no doubt 
held that the judgment of the Privy Connoil 
has not this effect, but no reasons were given 
for that decision, and I have been unable to 
Gnd any which are satisfactory to my mind. 

I would answer the question in the nega- 
tive. ^ 

Atlinq, J. — I agree. The judgment of the 
Privy OouDoil in Xrr. Annie Besant v. Nar<^ 
yaniah (2) appears to me to be open to do 
other oonatruotioD' 

Sadasiva Aitab, J.-— I agree and for the 
same reasons. 

Ansicered in the negative, 

u.o. P. 
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PUNJAB CH(SF COURT. 

Second Civil Appeal No. 1 ^2 of 1915. 

February 27, 1919. 
present — Mr. Jufltioe Shadi Lai and 
Mr, Jastioe LeRoaaignol. 
UMARBAKHSH and others— PtAiNTiFra — 

Appellants 

tersut 

SOHNE KHAN and another — Dependants 

— Respondbnts. 

Custom— Adoption— Daughter’s son, whether can 
he adopted — Ghorewaha}Rajijuta of Qarhshankar Tahsil, 
Hoshiarpur District— Riveayi-am, entry in, value of. 

A Gborewaha Rajput of the Qarhshankar Tahsil 
in tho Hoahiarpur District is authorised by custom 
to adopt his daughter’s son. 

Tho entry in the riu'a/.i-am of the Hoshiarpur 
District prepared at tho last Settlement stating 
that there is no custom of adoption among the 
Eajputs of the Garhsbankar Tahsil, is not a correct 
statement of tho custom on the subject. 

Seoond appeal from the deoree of the 
Distriot Judge, Hoshiarpur, dated the 26tb 
Oetober 1914. 

Dr. Shuja-ud-Dint tor the Appellants. 

Mr. Fakir Ohand, for the RespoDdents. 

JUDGMENT. — Sohne Khan, a Ghorewaha 
Rajpat of the Garbahankar Tahsil in the 
Hoshiarpur Distriot, adopted his daughter’s 
BOD Gbnlam Rasul, who is himself a 
Ghorewaha Rajput. The learned Distriot 
Judge, ooDourring with the. Subordinate 
Judge, has decided in faToor of the factum 
and the validity of the adoption; and the 
sole question, whioh arises upon the 
oertihoate granted by him, is whether a 
Ghorewaha Rajput is authorized by oustom 
to adopt his daughter’s son. The appel 
lants, who are the first oousins of Sohne 
Khan, plaoe their sole relianoe upon an 
entry in the ritoaj i-am prepared at the 
•last Settlement, when the Rajputs of Tahsil 
Garhebankar stated that among them there 
was no custom authorising adoption. The 
Settlement Offioer, who compiled the 
rtwaj’i amt however, expressed his opinion 
that the denial by the Rajpats of the 
Garhsbankar Tahsil as to the custom of 
adoption was not borne out by the ezoep« 
tions quoted, and we find that there were, 
at any rate, two instances of the adoption 
of daughter’s sons among the Muhammadan 
Rajputs of Mauea Kathgarh of Tahsil 
Garhsbankar; vide Humphrey’s Customary 
Law of the Hoshiarpur Distriot, pages 147 
«lid 186. It is to he observed that a 



Division Benoh of this Court in Civil 
Appeal No. 1229 of 1910 [Ruftmof Khan 
V. Bisan (1)1. while dealing with an 
entry in the riwaj i am of Garhsbankar 
Tahsil excluding daughter and daughter’s 
son from inheritance to ancestral estate in 
the presence of collaterals more distantly 
related than the 7th degree, expressed an 
opinion that the was not entitled 

to any weight. 

So far as the question of the existence 
of the custom of adoption among the 
Ghorewaha Rajpnts is concerned, we have 
a direct authority to the effect that such 
a custom does exist. In Ajhey Khan v. 
Bhambu Khan (2) this Court after an 
exhaustive enquiry came to the oonolnsioD 
that a Ghorewaha Rajput of Girhshaokar 
Tahsil was authorized by custom to make 
a gift of his ancestral eetate to his sisters 
grandson whom he bad brought up as a 
son. The judgment refers to instaooes of 
adoption among the members of the tribe, 
and the same remark applies to the judg* 
ment in Moula Baksh v. Earns KUn 
(3), which relates to the oustom of adop 
tion among the Ghorewaha Rajputs of the 
Jullondur District. These two judgments 
have never been dissented from; indeed 
they have been cited with approval in 
■ Karim Bakhsh v. Fatia (4) and Sultan BakhtH 

^usammat Mahian ib). 

The learned Counsel for the appeUants 
is unable to cite a single inetanoe, judioisl 
or otherwise, in support of tbs contention 
that tho custom of adoption does not exist 
among tho Ghorewaha Rajputs. In view 
of the previous rulings of this Court ao 
the instances referred to above, we aw 
unable to accept the entry in the nwahi-am 
as a correct statement of tho custom on the 
subject. We accordingly endorse the decision 
of the Courts below and dismiss the appeal 


with costs. 


(1) 19 Ind. Cm. 850; 136 P. 
&. 1913. 

(2) 17A P. B. 1683. 

(8) 173 P. B. 1888. 

(4) 113 F.B. 1891. 

(6) 64 P. B. 1894. 


Appeal dutni*Md‘ 
W. B. 1918} 234 P. h. 
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MADRAS HIGH COURT. 

Affial Suit No. 160 or 1918. 

April 2>^, 1919. 

Pr 0 i«n<;>— Mr. Jnstiod Abdor Rahim and 
Mr. Jaatioe Oldfield. 

A. RAMASWAMI PILDAI— 
Claiuaft — Appbllamt 

versut 

Tbi THASlIiDAR or MADURA 

ABD ASOTHER — PmiIONBB8 — 

Respondents. 

Land Acquisitim Act (Iof\89i), s. 64 — Appeal to 
High Court from award — Limitafion Act {IX of 
1908j,8ch.I, Art, 156, scope of— 'Appeal under Code 
•/ Otvtl procedure," rneaning of. 

Article 166 of Schedule I to the Limitation Act 
applies to appeals preferred to the High Court 
under section 64 of the Laud Acquisition Act. [p. 407, 
col. 2,3 

The expression ‘an appeal under the Civil 
Procedure Code’ is not restricted to an appeal the 
right to prefer which is conferred by the t.’ode of 
Civil Procedure. It means an appeal the procodnro 
with respect to which from its inception is governed 
by the Ci'^ Procedure Code. [p. 406, col. 2.] 

Scope of Artiele 166 of Schedule 1 to the Limi« 
ation Act explained, [p. 408, col. 2; p. 407, col. 1.] 

Appeal againet the award of the Distriot 
Ooort. Madura dated the Slat December 1915, 
in Origioal Petitiooa Nos. 353 of 1914 and 
211 0 ! 1915. 

FACTS appear from the jadgment. 

Mr. A. Krishnaswamy Atyar (with him 
Messrs. M. 8 idohidin, K. 8, Jayarama Aiyar 
and B. Fanchapageta SaHTi)^ for the Appel* 
lants.— -The right of appeal in the present 
ease is one oonferred bp seotion 54 of the 
Land Aoqaisttion Aet and not otherwise. 
See Rangoon Botatoung Company Limited v, 
OolleotoTt Rangoon (1), Special Officer, SaUetle 
Building Sitee t. Daiahhai Bttanji (2), 
Mulamhath Kunhammad t. Acharath Farakat 
(3), Afanatnftraman TtVumalpad t. Collector of 
Ffilgiru (4) Artiele 156 applies only to appeals 
**ander'’ the OiyU Proeednre Code, that is, 
where the right of appeal is eonferred by the 
Gods. Seotion 96 of the Civil Prooedare 
Oodeeonfere rights of appeals from * deorees.” 

(1) 16 InA Cai. I681 40 0. 21i 16 0. W. K. 961{ 12 
U. L. T. 196| (1912) M. W, N. 781s 16 0. L. J. 245; 23 
U. L. J. 276; 14 Bom. L. B. 833; 10 A. h. J. 271; 6 Bor, 
Ii. T. 206; 8 L. B. B. 160; SB I. A. 197 (P. 0.). 

(9) 20 InA Oat. 763; 17 0. W. N. 421 (P. 0.). 

(8) 86 Ind. Oat. 873; 81 1C. L. J. 8^7; 6 L. W. 472. 

(4) 48 InA Ota. 27; 41 M. 948; 8 L. W. Sei; 24 H. 
laT. 166| 86 K. V J. tl0| (1918) V. Vf. N. 640. 


The adjndioation in qnestion in this appeal 
is only an award and not “a decree or jadg* 
meut or order.” See Secretary of State for 
India V. Chelikani Rama flao (5). Section 54 
inoorporates oertain provisions only of the 
Code. See Minat»»Va»ian Tirumalpad v. 
Collector of Nilgtris (4). The word ”nnder** 
means ‘‘oonferred by.” Compare Artioles 1, 
34, 33, 35 and 179 of the Limitation Aot. 

As regards rights of appeal nnder varions 
Aots of the Legislature, compare Provinoial 
Insolvenoy Aot, seotion 46; Madras Estates 
Land Aot, seotions 191, 192; Probate and Ad- 
ministration Aot, sections 86, 83; Indian Com- 
panies Aot, section 202; Divoroe Aot, seotion 
55; Presidency Towns Insolvenoy Aot, section 
8; Bombay Aot IV of 18J8, seotion 3; Bengal 
Aot XVIII of 1911, seotion 6. 

The Advocate General, Mr. 8. Srinivasa 
Aiyangar (with him the Government 
Pleader), for the Respondent. — The word 
■“under” means only “preferred nnder.” 
The right of appeal is a substautive right 
and may be oonferred by vari^as enact* 
meats, but the prooedare regulating suoh 
appeals when preferred is what is referred to 
in Artiole 156. The oonditions of Order XLI, 
rule 1, are all satisfied in the present oase 
aud the proosdure in appeal has been held 
to be that given in the Code and in the 
rules to be framed by the High Court under 
the Code. 

[AsDua Riatu, J. ^Seotion 55 of the Land 
Aoqaisitioo Aot gives rule-making powers 
which are perhaps intended to be utilised for 
the parposee.] 

That is obviously for a different purpose. 
The seotion refers to officers, eto. Seotion 54 
has been fully oonstrued in lAanavikraman 
Tirumalpad v. Collector of Nilgiris (4). 
For the purpose of an appeal to the High 
Court, thatdeaisioD oonoedes a regular appeal 
governed by the Code, but not lor any farther 
litigation. 

Artiole 156, therefore, applies. See Aga 
Mahomed Hamadani v. Cohen (6). Compare 
seotion 3 of the Limitation Aot whioh speaks 
of “appeals preferred.” See also seotion 29. 

fS) 85 Ind. Cm. 902; 39 M. 617; 31 U. L. J. 324; 20 
0. W. N. 181l» (*-10)2 M.W.N. 224; 14 A. L. J. 
11I4( 20 M. L. T 485; 4 L. W. 486; 18 Bom. L. &. 1007 
26 0. L. J. 69j 48 I. A. 192 (P.O.). 

(6) 13 C. 221; 6 IpA Dec. (N. ».) 6*6, 
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Under the Probate and Administration Act 

a right of appeal is given, bat the prooednre 

regnlating the appeal is that given in the 

Code. See also the Indian Soeoession 
Aot. 

A, Kfish'Ticiiwoinj/ in rely,^— 

The terms of aeotion 54 of the Land Aoquiai. 
tion Aot are soffioiently oomprefaensive and 
mast be carried into effect. A deoisicn 
nnder the Aot is not a decree nor is it exeoat. 
able as a decree. It mast be exeoated in 
conformity with seotion 54 alone. The 
Bombay Improvement Act contains express 
provisions. 

Under the I’robate and Administration 
Aot as also under the Indian Sncceesion 
Aot, every matter that is contested is a suit 
and every adjndioation is a decree within the 
meaning of the Civil Procedure Code. So 
there is a difference. 

JUDGMENT. — This is an appeal from 
an award of the District Judge of Madura 
in certain land acquisition proceedings, 
and the preliminary question is whether 
Article 156 of the Limitation Aot applies. 
The Court-fees were paid on the memo, 
of appeal one year and 149 days out of time, 
and if Article 156 applies, the appeal would 
be barred. The question is of Brst im- 
pression and cannot be said to be ^quite 
free from diffioully. The Land Acquisition 
Act gives aright to lappeal by section 64, 
which lays down, subject to the provisions 
of the Code of Civil Prooednre applicable 
to appeals from original deoreer, an appeal 
shall lie to the High Court from the award 
or from aty part of the award of the Court 
in any proceedings under that Aot.” There 
is DO special period of limitation provided 
in the Land Acquisition Aot, nor is there 
any allusion, unless it be by implication of 
this very section, to the Limitation Aot. 
Article 156 of the Limitation Aot provides 
a period of 90 days for 'appeal under the 
Code of Civil Prooednre, 1908, to a High 
Court, except in the eases provided for by 
Article 151 and Article 153,’ the time to 

run from the date of decree tr order 
appealed from.’ The argument on behalf of 
the appellant is that yon must read the let- 
column of the article as meaning that the 
appeals provided for here are those the right 
to which is conferred by the Code of Civil 
Procedure, and it is contended that this 
ipterprefation is strengthened by the 


language of column 3. There is no direct 
authority on the point. There is, however, 
a ruliDg of the Calcutta High Court in 
Aga Mahomed Hamadani v. Oo^n ('6),. the 
reasoning of the decision in which seems 
to apply to the present question. . There the 
objection was raised with reference to an 
appeal provided for under the Burma Courts 
Aot, XVllofl875, Seotion 49 of that Act 
provided for an appeal to the High Court 
of Calcutta in oases where the amount of 
value of the subject-matter exceeded 
Els. 3,000 and was less than Rs. 10,000. 
Wilson and Porter, JJ., interpreted the words, 
appeals under the Code of Civil Procedure’ 
in Article It 6 of the Limitation Aot, as 
meaning appeals the prooednre in respect 
of which is governed by the Civil Procedure 
Code. They eay: "The Limitation Act, 
Schedule II, Article 156, when it speaks of 
the Civil Procedure Code, is, on the face of 
it, speaking of a Code which relates to 
prooednre and does not ordinarily deal with 
substantive rights; and the natural meaning 
of an appeal under the Civil Proeedora 
Code appears to us to be an appeal governed 
by the Code of Civil Procedure so far as 
prooednre is concerned.” It seems to us that 
this is the correct interpretation of Article 
156. - There seems to be no good reason'for 
saying that an appeal nnder the Civil 
Prooednre Code means only an appeal the 
right to prefer which is eooferred by the 
Code itself. On the other hand, it wopJA 
not be straining the language of the article 
too much to hold that an appeal the pro* 
oedure with respect to which from its 
inception to its disposal is governed by the 
Civil Procedure Cede, may rightly he spoken 
of as an appeal nnder the Code: this inter- 
pretation seems to ns to be etreogtheoed by 
the reference in Article 156 itself to Article 
151 of the same Scbedule. Article I5l 
provides for appeals from a decree or order 
of the High Court in the exercise of its 
original jurisdiction. Now thongh the right 
to appeal from snob decrees or orders is. 
not given by the Code of Civil Procedure, 
but by the Letters Patent, yet Article 156 
speaks of such appeals as appeals nnder the 
Civil Prooednre Code. That also tends to 
show that what ie meant by the Legielature 
is appeals the bearing and dispoaal of 
which ie governed by the rules of procedure . 
laid down in the Oml Prooedpre Code, ' - 
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As regards oolomn 3 there oan be do 
doabtf after the deoision of the Privy CoddoiI 
in Rangoon Botatoung Oompang Limited v. 
Colleotor, i 2 an( 7 oan(l), that an award undertbe 
Land Aoqaisition Aot is not a deoree passed in 
the ordinary jnrisdiotion of a Civil Coort. 
Bat their Lordships themselves point oat 
in that ease that appeals from awards as 
provided for in seotion 54 of the Land 
Aeqaisition Aot are governed as to their 
prooedare from the date of the filing of the 
appeal to its disposal by the rules provided 
for in the Civil Prooedare Code, and in a 
Letters Patent Appeal in this Coart in 
Manartfcraman Tirumalpad v. Collector of 
Nilgiris (4) it has been held that seotion 
98 of the Civil Prooedare Code applies. 
Though the award of the Land Aoqaisition 
Judge is not a deoree or order for parposea 
of farther appeal from the deoieion of the 
High Coart in appeal, nevertheless the 
prooedare laid down in the Civil Prooedare 
Code with referenoe to appeals from 
original deorees wbioh is also made 
applioable to appeals from orders by rale 
2 of Order ZLIII, Civil Prooedare 
Code, governs appeals under seotion 54 of 
the Land Aoqaisition Aet, altboagh in the 
rales the word ‘deoree’* is aaed. It is to be 
pointed oat that the provisions of the Civil 
Prooedare Code regarding prooedare to be 
followed in appeals from original deorees are 
inoorporated in the Land Aoqaisition Aot 
by virtue of seotion 54. If the let oolamn 
of Artiole 156 inoladea, as we bold, appeals 
provided for by seotion 54 of the Land 
Aoqaisition Aot, there is really no diffioalty 
created by the ase of the words "deoree or 
order" in the 3rd oolamn. Then we think it 
is rightly pointed oat in firopidi v. Sira Lai 
(7) that there are several Aote, for example, 
the Soooassion Aot, the Probate and Admiois' 
tration Aot and the Land Aoqaisition Aot, 
whiflh make the Code of Civil Prooedare 
Bpplioable to the prooeedings under the Aot, 
and give a right of appeal to the High 
Court, bat do not preseribe any period of 
linitatioD for the appeal. It baa always been 
assamed, probably rightly, that saoh appeals 
are under the Code of Civil Proo^are 
governed by what is now Artiole 156 of 
Sohedole I to the Limitation Aot and by 
the general provisions of tbe Aot also. 

'(7) 1$ Om- 84 A 49d| 10 A- L. J. 8. 


Oar attention has been drawn by Mr, A. 
Krishnaswami Aiyar to certain especial 
Acts, BQoh as the Calontta Improvement 
Aot and tbe Bombay Improvement Aot, in 
whioh epeoial rales of limitation are provided 
for. That, to oar mind, does not affeot the 
question. It might have been perhaps better 
if tbe Legislatnre enacting tbe Land Aoqaisi- 
tioD Aot bad also provided some speoial 
provision or made an express and direct 
reference to the provisions of the Limitation 
Aot. Bat that is another question. 

We bold apon a proper oonstraotion of 
Artiole 156 that it applies to appeals pro* 
vided for by seotion 54 of tbe Land Aoqaisio 
tion Aot. 

This appeal mast be dismissed with 
oosts. 

Appeal dismissed. 

M.C.P. 


PUNJAB CHIEF COURT. 

Ci7iL RevisiOJt No. 819 op 1918. 

Febrnary 18, 1919, 
f resent: —Mr. Jastioe Abdul Raoof. 

JIWANA — Depenuakt— P eiinoNErt 

versus 

M ALAK CH4ND — Puinufp — Respondent. 

Contract Act (IX of 1872), s. 23 — Money paid under 
agreement opposed to public policy, whether can be 
recovered. 

X. person who bns paid money under an agree* 
ment which is void as opposed to public policy may 
recover back the money bo paid while the agree* 
meat is still unperformed, [p. 40S, cols. 1 & 2.] 

Defendant promised to marry . his daughter to 
the plaintiff and on the faith of that promise the 
plaintiff paid a sum of money to the defendant. 
Subsequently the defendant refused to carry out 
tbe agreement and the plaintiff brought a suit to 
recover the amount paid by him to the defendant; 

Held, that tbe plaintiff was entitled to recover 
the sum advanced by him inasmuch as the agreoment, 
altboagh void under section 23 of the Contract 
Aot, had nob been performed, [p. 408, col. 2.] 

Revision from the decree of tbe Senior 
Sabordinate Judge, Shahpor at Sargodba, 
dated the 13tb May 1918. 

Dr. Nani Lai, for tbe Petitiooer. 

Mr. 0. L. Qulaii, for tbe Respondent, 

JUDGMENT. — The plaintiff brought a 
eoit for tbe recovery of Rs. 300, with 
interest, on tbe allegation that on the 14th 
Deoember 1911 tbe defendant borrowed the 
Bum under bia eignature in the plaintiff’ll 
bghi. Various pleas were raised by tb^ 
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defendant by way of defence to the suit. 
It has been found by both the Coarts below 
that the defendant bad promised to marry 
hie daaghter to the plaintiff and the plaint* 
iff bad made an adTanee of Re. 300 on the 
faith of that promise. The Conrt of Bret 
instance passed a decree for the principal 
sam Rs. 300 only and did not allow any 
interest or costs to the plaintiff. Both the 
parties appealed to the lower Appellate 
Conrt. Defendant's appeal was dismissed 
and the plaintiff's appeal was partly decreed, 
the Appellate Court holding that the plaint- 
iff was entitled to costs also. The present 
petition for revision has been Bled by the 
defendant, and it has been argaed that the 
suit was not maintainable inasmuch as the 
contract to give the daughter in marriage 
was an illegal contract, and no suit oonld 
he based upon that contract. Section 23 of 
the Indian Contract Act is relied upon. 
The snit on the face of it is not one for the 
enforcement of any illegal agreement. It is 
a suit merely for the noD*performanoe of tbe 
promise on tbe part of the defendant. In 
support of his argument the learned Counsel 
for the appellant relied upon Hira v. Jowala 
J)a» (1) and contended that inasmuch as 
the contract was illegal, tbe present snit 
was not maintainable. That was not what 
was held in that case, The learned Judge 
who decided that case based bis judgment 
on tbe Boding that a betrothal had taken 
place and that tbe promised girl had died 
before she could be married. He was of 
opinion that the agreement had partly been 
performed. Tbe oonolnding words of bis 
judgment are:— 

"Holding then that plaintiff advanced the 
money claimed to defendant as consideration 
for an illegal promise which was performed 
either in whole or in part, according to the 
view taken, I decide that tbe plaiutiff is 
entitled to no relief and diemiss the appeal.” 

This decision was in foil accord with the 
observation made by Plowden, J., in tbe 
case of Kalina v. Kahn Singh (2). That 
eminent Judge observed thus at page 295:— 
I have no difficulty, however, in holding 
that a person who has paid money under 
an agreement which is void as opposed to 
public policy, may recover back the money 

(1) 27 Ind. Cas.'lOOS} 27 P. L. R. I916j 224 P. W. 
B. 1916. 

(2) 108 P. R, 1879. 


SASTBOLU. 

80 paid vhile tbe agreameut is still nu* 
performed; although be oanuot do so after- 
wards.” 

The deoisioD of Mr. LeRasaigool is in 
full accord with this opinion of Mr. Justice 
Plowden. 

In the present case the defendant admit- 
ted that be bad married his daughter tp 
another mao, and, therefore, he had disabled 
himself from performing tbe contract ahogfl> 
tber. Tbe plaintiff was, therefore, entitled to 
sue for tbe money advanced Tbe judgraeutof 
tbe Court below is, therefore, correct. The 
learned Counsel has, however, argued that 
tbe snit was barred by three years’ limita- 
tion. There is no force in this contention. 
In the Brst place, the point does not appear 
to have been pressed in the lower Appellate 
Court. A plea to this effect was taken ip 
the memorandum of appeal filed in tbe Conrt 
below, bub it was evidently never pressed. 
There is no indication in the judgment of the 
lower Appellate Conrt that any argnmeot was 
addressed on the plea of limitation before that 
Conrt. I find that there was good reason 
for the plea not being pressed. The defendant 
was examined in this case and be deposed that 
he married his daughter to another man on the 
16tb Magbar Sambat 1972. Thie date oorres* 
ponded to the 1st December 1915. The pre- 
sent suit was Bled on the 7lh October 1916. 
It was, therefore, within time from the date of 
tbe breach of the contract. 

The application for revision mast be dismiss- 
ed and it is dismissed with costs. 

Appeal dismiued. 


MADRAS HIGH COrRT. 

ApPI*L *OAlKsT 0«DBK No 2 0 OF 
Civil Revision Petition No. 634 op 1918. 
February 25, 1919., 

Present: — Mr. Jnstioe Oldfield and 
Mr. Jnstioe Seshagiri Aiyar. 
DATTADA BHIMARAJU— Rbspokoent— J 

CoUHTBA-PBTfTXONIB — APPELLANT 

versus 

KASIBOrCA SREERAdASASraiTIilJ— . 

Appellant — Petitionbk— Rkspcndb.it. 
Qivil Procedure Code (Afit V of I933^pss. 43, 13^ 
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~-EMCUii«n oj dteree^liecree of Small Cause CouH 
transferred to ordinary Court, effect oJ—Ord^ tn 
egeeuUorif xohether appealable— Appeal^ second^ whether 

lieio 

Where a decree made by a Coart exeroising Small 

Cauae Court jariedictioD is transferred for execu- 

tion to a Court exercieing ordinary original juris- 
diction, the decree by force of its transmission 
acquires, for the purposes of execution, all the 
rights which a decree passed by a Court of 
original jorisdiction would have. An order made 
in execution of such a decree is appea able, but 
there is no second appeal [p. 410, cols. 1 & i-1 

Appeal and petition against the order of 
the Court of the Subordinate 
Kistna at Ellore, dated the 5th Aagust 191b, 
in Appeal Suit No. 683 of 1917. preferred 
against the order of the Court of the District 
Munsif, Bllore, dated the 26th September 
1917, in Execution Petition No. 361 of 1917, 
in Small Cause Suit No. W5 of 1-04, on 
the file of the Cooouada Sub-Court. 

FACTS appear from the judgment. 

Mr. P. Somaiundaram, for the Appel* 
lant. — The order was not appealable, as the 
order was passed in execution of a small 
oaose decree. 

Mr. V. SuryaiiaTOV':na, for the Respond- 
ent.— Though the decree was a small cause 
decree, the Court executing the decree can 
nee all the powers it possesses otherwise 
than as a Small Cause Court. The question 
whether a regular appeal will lie depends 
upon the character of the tribunal, and not 
upon the nature of the claim. Perumal v. 
Venkatarama (1). Further, section 42 of the 
Civil Procedure Code allows the executing 
Court all the powers which it would have 
bad if it had itself passed the decree, which 
woald neceafisrily have been an original oeoree 
in the present case. In any case, execution 
can issue as from an original decree. Peruma 
Venkatarama (D* See also I^ret 
▼. Eaznrilal (2) which follows Peary 
Lai Singh v. Badha Nath Singh f3) and 
AdAof Chandra Gopev. Palin Behary Saha Ki}. 
Also see Atteari v. Maiku Lai (5) 

Chandra Cope v. Palin Behary Saha 14;. 

Mr. P. Bomaeundaran, in 
20 of Act X£ of 1886, on which Perumal 


(1) 11 M. 180atp.i82i 4 Ind. Deo. (n. s.) 90. 

(2) 88 lad. Cm. 628} 14 A. h. J. 416. 

(») 11 0. W.N. Sei. , _ aai. •mn L J 

14) 87 lad. Cm. 10; 80 Iad.t Cm. 684, 20 0. L. J. 

ISO, 10 0. W. M. 1085. « 

I Ind. Oas. 661, 81 A. 1, 6 A- -i. J. A.. W. 

N.(in8;f54. 


V. FeRfeafuram'i (l) is based, is omitted in 
Act IX of 18b'. So Perumal v. Venkatarama 
(1) is no longer authority under the present 

Act. , 

Section 42, Civil Procedure Code, must be 

read with the provisions of the Small Cause 

Courts Act. The certificate is granted only 

in respect of what the Small Cause Court 

cannot do. The order of arrest is one within 

the competence of the Small Cause Court. 

And, tbereforp, it shonld not be assumed that 

the District Munsif’s Court at Ellore was 

acting in any larger capacity in passing the 

order than w a permissible to the Sub- 

ordinate Judge who passed the decree. The 

right to appeal is a substantive right. Such 

a right cannot be implied when the transfer 

it, obvifiusly not inclusive of execution by 

arrest. 

JUDGMENT. 

Sbshaqiri Aiyab, J.— This matter arises in 
execution. The Subordinate Judge ofCocooada 
exercising Small Cause Court JurisdiotioD 
passed a decree on the 14th of July 1905. 
It was transferred for execution to the 
District Munsif of Ellore on the Regnlw 
Side. This was on the 20th of October 
1938 The last application was on the 24tn 

of April 19l7. On it 
immoveable property wae made on the 16th 
of Angnst 1917 ex part, by the Diatriet 
Mnnsif It was set aside on the application of 
thriodglnt-debtor on the 26th of Septem- 
bar 1917. On the very eame day, an oral 
application wae made to arrest the 
debtor The District Muosif was asked to 
allow the deoree holder to ameod the eieon- 
tion applioation by inserting the prayer for 
arrest He declined to aowde to the regneat 
and diemiesed the petition altogether. An 
appeal wae made to the Snb-Oonrt against 
that order. The Subordinate Judge eon. 
eidered that the amendment ehonld have 
b en allowed. He, therefore, set aside thp 
order and remaoded the pet.tioo 'o' d‘»pOBal 
on the merite. The jodgment-debtor ha. 

preferrid thi. ee.ond ^ P™‘““- 

nary objection i. taVen on behalf of the re- 
Bpondent that no second appeal lies. 1 think 

the contention is well founded. 

I felt eome doubts during the course of the 
hearing whether any appeal lay to J^e Sob- 
Court from the order of the Dietriot Muneif 
refusing to issue the warrant of arrest. On 
further ^oneidwtiou 1 have eoi^e to tb% 
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ooDolasion that the Brst appeal wag pro- 
perly presented, and that no second appeal 
lies. It js oJear that onder seotion 7 (a) (iii) 
of the Code of Civil Proaednra a Court of 
bmall Caases can have no power to exeoote 
deoreea against immoveable property Its 
p^wer to issae a warrant of arrest or to 
attach moveable properties is not affected by 
this sub clause. The decree-holder in this 
case, as he was desirous of getting the im- 
moveable property of the judgment- debtor 
attached, had the decree transferred to the 
Court of the District Mnnisf of Ellore By 
section 42 of the Civil Procedure Code, in 
consequence of the transfer, the decree 
though passed by a Judge exercising Small 
Cause Court Jurisdiction, becomes impressed 

with rights incident to a decree passed by the 
District Munsif. The words "as if it had 
been passed by itself’ in the 6rat sentence 
of the seotion show that the decree by force 
of its transmission acquires all the rights 
which a decree passed by the District Munsif 
exercising original jarisdiotion would have 
for purposes of execution. The 3rd sentence 
of section 42 makes it clear that the orders 
in exsoutioa are subject to the same right of 
Appeal as orders passed by the District Munsif 

exeroieing original jurisdiction. Mr. Soma- 

snndaram for the appellant suggested that 
the clause shall be subject to tbe same rules 
m respect of appeal” only refers to tbe prooe- 
dure to be adopted and does not confer a right 
of appeal. This construction would make 
the sentenoe meaningless. I am clear that 
by virtue of ths fact that tbe Munsif passed 
orders in execution in respect of a decree 
passed by the Small Cause Court, his orders 
became subject to appeal. The only diffi 
oulty which 1 find in giving foil effect to 
this view relates to seotion 104, claoee (h) 
of the Code of Civil Procedure. That eeotion 
enumerates the various orders which are 
Appealable under the Code. Clause (1) (h) says- 
An order under any of the provisions of 
this Code imposing a fine or directing the 
arrest or detention in the civil prison of 
any person except where such arrest or 
detention is in execution of a decree ” 
fading it literally this clause would mean 
that no appeal is provided against an order 
in execution directing arrest or detention of 
a judgment debtor. But I do not think that 
18 the true construction of the clause. The 
Axamption of order of Arrest or detention 


m execution of a decree is due to the fact 
that such orders are covered by section 47 
of the Code of Civil Procedure. Under section 
A clause (2) the expression “decree” inoludea 
the determination of any question within 
seotion 47. Therefore, inasmuch as the 
order exempted by clause (h) acqaires the 
superior force of a decree, it was thought 
desirable by the Legislature to exempt it in 
eeotion 104. Moreover, clause (2) of seotion 
104 provides that there shall not be a 
second appeal against tbe orders made 
appealable under clause (1). If the exemp- 
tion in favour of arrest or detention in execu- 
tion of a decree were not in clause (I) (A), 
it would follow that even where such orders 
are passed in execution of a decree of a 
regular Court for more than Rs'. 500, no 
second appeal would lie from such an order. 
This would make eeotion 104 ioconsistent 
with seotion 47, and section 2 (2). Therefore, 
the object of exemption in section 104, olauee 
(1) (h') is not to make such orders unappealable 
but only to point attention to tbe fact that 
they are not orders of tbe same class men- 
tioned in tbe other sub clauses. I am, there- 
fore, of opinion that an appeal lies to the 
Sub-Court against tbe order of the District 
Munsif. This view is supported by a deof- 
sion of this Court in Perumolv. Venkataraman 
(1). AUhongb that case was decided with 
reference to the old Small Cause Courts Act, 
it seems to me that tbe conclusion is equally 
Applicable to proceedings under Act IX of 
1687, In Peary Lai Sivgh v. Badha Nath 
Singh (3) the same view was taken. 

If an appeal lies, then the question is 
whether a second appeal is competent. That 
must be answered in tbe negative, having 
regard to eeotion 1 .2 of tbe Code of Civil 
Procedure. Under tbe old Code it was held 
in Lola Khnndha Fershad y. 'Lala Lai Behary 
L.l (6), Harakh v. Ram Sarup (7) and Peary 
Idol Singh v. Badha Nalh Singh (3) that no 
second appeal lies in execution proceedings 
relating to Small Cause Court decrees. The 
language of eeotion 102 is an exact reproduc- 
tion of seotion 586 of the old Code. See 
also Mavula Ammal v. Idavula Maraeior (8). 

For these reasons 1 am of opinion that tbe 
preliminary objection must be allowed and 

• (6) 26 0. 872; 13 Ind. Dec. (n. b.^ 669. 

(7112 A. 679; A. W. N. (1890J 206; 6 Ind. Dec. 

(n. 8.) 1116. i ... 

(8; 80 M. 212; 17 M. I,. J. 376. - - -Oi' ..-i 
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kbe appeal ehoDld be diamiaaed with oosts. 

I agree as to the order passed by my learned 
brother in the Civil Revision Petitioo. 

.Oldfibld. J.— I agree with my 
brother’s judgment; bat I desire to add that 
the argument based on seetion 42, Oivu 
Pfooedare Code, depends on the interpreta 
tion of the word “rales” therein as not 
sonferring any sabstantive right of appeal, 
batreferriogonly to the rales mentioned in 
8eotionBl2l— 128. It ia a snffioient answer 
to this that section 43 merely reprodnoes 
aestion 228 of the former Code, in which no 
each rules could have been in question. 

The appeal against order mast be dismissed 
with costs. The civil revision petitioo, 
which is also before ns, most be dismissed, 
because no question under section 115 of the 
Code of Civil Procedure is shown to arise. 
No order aa to coats in the Civil Revision 

Petition. 


411 


u. c. p. 


Appeal and Petition dumisied. 


PUNJAB CHIEF COURT. 
Civil Bbvi&ion No. 670 or 1913. 
Febraary 28, 1919. 

PfMcnis— Mr. Jnstioe Martinean. 
SHIV DEV SINGH— Pbtitiosbr 


LIL aOTfll V, ROT CHOWBHDBT SATISH CBIMDRA. 

Mr. Sewn Ram Singh, for the Petitioner. 
Mr. Jai Qopal Sethi, for the Respondent. 
JUDGMENT. —The plaintiff has brought 
a suit for the sale of property mortgaged 
by the defendant. The latter’s son applies 
to this Court for revision of an order of 
the Subordinate Judge refusing to make 
him a party to theeait. 

Order XXXIV, role 1, Civil Procedure Code, 
requires that all persons having an interest 
either in the mortgage security or in the 
right of redemption shall be joined aa 
parties to any suit relating to the mortgage, 
and it is contended for the applicant that 
he hae an interest in the mortgage 

security. . 

Rulings based on Hindu Law are not m 

point, as the applicant is admittedly gov- 
erned by custom. Under the Hindn Law 
the son is a oo parcener, an owner of the 
anoeslral property along with ^ his father 
and other members of the joint family. 
Under the Customary Law the eon has no 
right of ownership in his father’s lifetime. 
He has only a reversionary interest in the 
property, and a right to protect that interest 
by interfering to prevent unnecessary aliena- 
tions. Ido not think that the limited interest 
that he possesses is such an interest as ia con- 
templated by Order XXXIV, rnle 1, and I 
hold, therefore, that the applicant is not a 

necessary party in the suit. 

I dismiss this application with coats. 

Revision diiTni$sed4 


versus 

JAl RAM ARD AROTBfR— RBBPOSDBNTS. 
Outtom -Mortgage hy Jather-Son, v>hether Aw 
interest in redemption^Mortgage, euil Joreale on-Son, 
whether enlitUd to be impleaded -Cml Procedure Code 
(Act 7 of 1908;, 0. XIXIV, r. 1. 

Under Hindu Law a son ia a co-parcener, an 
owner of the anoestral property 
father and other memberB of the 
Onstomary Law a son has no right of ownership in 

his fath^B lifetime. He has only a 

interest in the property and a right to P^^ect^t 

interest by interfering to prevent 

alienations. This Umited interest that he PO”®”®; 

is not such an interest as m 

YVT'lV rale 1 of the Civil Prooednre Code, jnew- 
f^re^^he^: a ^ortSgee brings " 

mortgage, mortgagor's son u not entitled to ne 

made a party to the smt. 

B»iaioD from the order of 
ute Judge, let Oleee. Lehore. doted the 

4^ .Jaif ’ 


CALCUTTA HIGH COURT. 

Appaal prom Appbllat* Dscreb No. 580 op 
1917 wiTfl Bol« No. 344 o? 1917. 

May 2^ U19. 

Pmenf;— Mr. Justice Newbould. 
RAMLAL QOTHI-Dkprhdant— 

Appbluht 

versus 

rot OHOWDHURY SATISH CHANDRA 

MUSTAFI AMD orUBRH — RgSPOSDBHTS. 
J^galT^ncy Act (Fill C- o/ 105- 
Civil Procedure Code (Act V of 190S;, $. Il6 
assessing fair and equitable rent^Jurndiclton ilevi- 

sion-High Court, interference by. 

Where a Court has jurisdiction under section 108 
of the Bengal Tenancy Act to asseas fair and 
eauitable rent, the Sigh Court will not interfere in 
wrision with an order made by the Court fixing , r 
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fair and equitable rent on the ground that the rent 
fixed is not fair or equitable. 

Appeal agiinet the deeree of the SpeeUl 
Judge, Jalpaigari, dated the 18bh Novem- 
ber 19:6, affirming that of the Aasistant 
Settlement Offioer of that place, dated the 
2drd Angnat 1915. 

FACTS appear from the jadgment. 

Baba Atul Ohandra Gupta (with him Baba 
Jitendra Nath Sen Gupta), for the Appellant. 
— Thia appeal is on behalf of the defendant in 
a proceeding under section 105 of the Bengal 
Tenancy Act. Tbe point is that withont 
reoording any evidence tbe learned Settle- 
ment Offioer settled the rent ex pafts what 
be thought to be fair and equitable. In 
the abaenoe of any evidence to rebut the 
presumption arising from the entry in the 
Record of Rights, tbe Settlement Officer baa 
no jurisdiction to settle any rent which in 
his opinion appears to be fair andequitable. 
Refers to section i 05 of the Bengal Tenan- 
cy Aot and tbe rules framed by the Govern- 
ment of Eastern Bengal and Assam under 
section 389 of the Bengal Tenancy Aot 
for the guidance of Settlement Officers in 
settling fair and equitable rent. When no 
evidence was given by tbe plaintiff to 
rebut tbe presumption arising from the 
entry in the 6nally published Record of 
Rights, the entry should be taken as correct. 

As the existing rent should, under tbe 
Statute, be presumed to be fair and equit- 
able unless tbe contrary is shown, tbe 
Settlement Offioer is bound to record evi- 
dence. 

[Niwsould, J. — Can I interfere under sec- 
tion 115, Civil Procedure Code?] 

If your Lordship thinks that the appeal 
is incompetent your Lordship can interfere 
under seotion 115, Civil Procedure Code, 
when tbe decree is passed without juris- 
diokion. Refers to Bitsusur Date v. Johann 
Smidt (1). 

Babu NagendroNath Qhote, for the’Rsspond- 
ents. — Tbe defendaut in bis written state- 
ment does not dispute tbe figures on which 
tbe fair and equitable rent was claimed. 

So under Order VIII, rule 5, Civil Proce- 
dure Code, the defendant practically admits 
the plaintifi’s case and the Court was 
eompetent to decide upon the admission 
made in tbe pleadings without any further 
evidence. Upon tbe provisions of seotion 7 

(i; JO 0, w. N, , 


of the Bsngal Tenancy Aot and upon the 
statements made in the plaint which were 
not denied by the defendant in his written 
statement, the Settlement Officer had juris- 
diction to settle fair and equitable rent. 
There is no question of error of jurisdic- 
tion^ involved in this case which would 
Justify your Lordship’s interference under 
seotion 115, Civil Procedure Code. Even if 
a wrong view of law has been taken by 
the Appellate Court, that oannct be revised 
under seotion 115, Civil Procedure Code. 

Babu Atul Ohandra Gupta briefly replied. 

JtJDQilENT.— This is au appeal and 
also a Rule against an order uuder seotiou 
105 of the Bangal Tenancy Act fixing a 
fair and equitable rent. Tbe only poiul 
nrged is that the lower Courts acted with- 
out jurisdiction in assessing the fair and 
equitable rent Aitbout taking any evidence. 
It appears, however, that tbe defendants, • 
although they did not appear at the bear- 
ing, filed a statement in which tbe figures 
on which fair and equitable rent was assessed 
were not disputed. These figures were saffi- 
oient material for tbe Assistant Settlement 
Offioer and tbe Special Judge to come to a 
finding. Whether that finding is correct and 
whether the rent assessed is fair and equitable, 
is a question into which this Court cannot go, 
if tbe lower Courts have jurisdiotion i and 
I hold that they had jurisdiotion. 

Accordingly this appeal must be dis- 
missed and this Rule discharged with costs. 
No separate Pleader’s fee is allowed in the 
Rale. 

Appeal diemwed’, 

Buie ditcharged. 


MADRAS HIGH COURT. 

Civil Appc«l No. 163 op 1918. 
January k3, 1919. 

Freeent: — Mr. Justioe Abdur Rahim 
and Mr. Jostioe Spencer. 
PONNUSWAMI PILLAI aki> oraaBS— 
Dspbhuamts Nos. 1 to 3 — AppBLLiMTS ' 

t'srsus 

SUBRAMANIA PILLAI and othbes— 
PLalMTlPPi AND DsPB»DAKT No. 4 — 
Raspondbnts. 

Hir^u Law— Minor— Sale of mtTwr'e property « 
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«hct£ MtoppeJ-WIord and (enont-Mmor Uhxng 
leuM of property sold, e^ect of. 

Under tte Hindn Law the female natural ^ardian 
t)faminor » not justified in disposing 
petty of the minor merely because she ^ ^ 

$rith her relatives so as to obtam 
managing the ancestral properties. The fact that 
“ Sie. and those of the mmor ad™ her to 
do this would not make any difference, [p. 413, col. , 

** W^re the^oardian ad litem of a minor is 
of negligence fn conducting the d®fence on tehalf 
of the minor, a decree obtained by the plamtiE 
would not bind the minor, 

reejudkaUi in a subsequent suit brought by 

“‘lS^J'gh‘'fiiyr. of pore -traot or traoster 
of property a minor cannot be held PP 

tYbis^nduct within the meaning of section 116 of 

the Evidence Act, yet when he enters into 
of property on a lease obtained on hia behalf l^y 
his^guardiL, bo cannot be allowed to set up his 
fitle to the property as a bar to a smt in ^jectme 
on the expiry of the lease, [p. 416, cols. 1 * 3.^ 

Appeal against the decree of the Coart 
of the Sobordinate Judge, Kumbakonani, m 
Original Snit No. 94 of 1916. 

JUDGMENT. 


Abdur BiHiM. J.-The emt .8 to set aside 
a sale of the plaintiffe’ properties l^y their 
gnardiane doriog their minority. The 2nd 
olaintiff is still a minor and is represented 
in the suit by the Ist plaintiff as next 
friend They are oonsins, bsing sons 
of two brothers, the snrviyor of whom, 
Ayyava Pillai, died sometime in 1908. 
The mothers of the plaintiffs acted as 
their guardians and sold all the ancestral 
properties, ineloding their dwelling honse, for 
Bs 11,000 odd by Exhibit X (a) to the Ist 
defendant, the father of defendants Nos. 2 
and 3, who are the appellants before us. 

‘ Mr. T. Rangaehariar, the learned Pl^er 
for the appellants, oontonded that though be 
eonld not prove that there was absolute 
naseaeity for the sale of the lands in the 
ordinary sense of the word, still the 
iastified as this was the moet prudent thing 
to do in the eireumstaneas in whieh the 
nlaintifla and the mothers wew plaeed. The 
j^htn’ relations lived in a different village 
W they had no male relation in the village 
flf fchiir dtMMtd huibioda to help Ihem id 


managing the property. Therefore, the sale 
which was effected in consultation and in 
accordance with the advice of their relations 
should, in the light of these facts, be upheld 
as a prudent transaction for the benefit of 

the minors. 

The sale ooold not be upheld on the 
ground of necessity as out of the Rs. 11,000 
odd, Rs. 500. alleged to have been paid on 
the dale of the agreement, was never paid 
and Rs. 6,000 was allowed to remain with 
the vendee on the security of the properties 
sold; that is to say, only Rs. 5,000 odd oat 
of the entire amount was required, if the case 
of the appellants is true on this point, to pay 
certain ancestral debts. Of this sum 
Rs 2,725, wa.s paid by the vendee to a mort- 
gagee under Exhibit 111. That is not dis- 
puted, but the payment of the baUnos, i.e , 
of a sum of Rs. 2,425, alleged to have been 
paid by the purchaser to the vendors for 
discharge of the decree-debt in Original Suit 
No 352 of 1900 on the file of the District 
Munsif’s Court of Valangimao, is disputed 
except to the extent of Ri. 400, which the 
plaintiffs admit having been received and 
paid in satisfaction of what was due under 
the decree above mentioned. But, as pointed 
out by the learned Subordinate Judge, the 
income of the property was more than snffi- 
oienttopay off the entire liabilities after 
meeiing the necessary household expenses. 
Tbe debt under the mortgage was not im- 
mediately payable and there oonld not be 
said to have existed any pressing necessity, 
or any necessity at alt, for the sale of 
the properties. At the moat, it would 
have been sufficient to sell a portion of 
the properties in order to meet the liabilities. 
Mr T Rangaehariar very fairly in face of 
these facts was not prepared to contend 
J that the sale was justified by any neceesity. 
^ And I do not think that, in the absence 
of necessity, the sale would be valid under 
,r the Hindu Law. It is, not clear on the 
e evidence, as the Subordinate Judge points 
« out, that the mothers of the plaintiffs were 

e really anxious or felt themwlves obliged 

LS to migrate from the village 
g sale they took a lease of the dwelling hoasa 
,e from the vendees. There « no authority for 
16 saying that, under the Hindu Liw, if the 
re female natural guardian of a minor wiehes 
re to live with her relatives so as to obtain 
in their help in managing the aneeetral prot 
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perties, ehe would be justified io disposing 
of them and the fact that her or the minor’s 
relativea advised her to that effect would 
not make any difference. The decision in 
Fem6tt /{/er V -Srinua^a lyenngar (1) relied 
apoD by Mr. T. Rangaohariar does not lay 
down any such proposition. 

The next point argued relates to the pay. 
ment of Rs. 2,425, and the finding of the 
Scbordinate Judge that of this sum only 
Rs. 400 was in fact proved to have been 
paid to the guardians of the plaintiffs has 
been challenged. The decree in the suit 
of 1900 was for Rs. l.SOO odd and the case 
of the defendants is that, while they under- 
took to discharge the mortgage under which 
Rs. 2,725 was due, they paid the amount 
now in question to the vendors themselves 
to pay the decree debt. On carefully con- 
sidering the evidence one must say that the 
matter cannot be said to be free from 
obscurity. The onus, however, of proving 
the payment lies on the defendants. The 
deed of sale, Exhibit X (a), recites that the 
money was paid to the vendors at the time 
of the sale. But the Ist defendant himself 
admits that nothing was paid at the date of 
sale but that the payment was made after- 
wards. The evidence of the let defendant 
is that he paid the money to one Govinda 
Padayaohi asking him to go and settle every- 
thing. Govinda Padayaohi says that he 
never received this money hut that the 
money was paid by the let defendant’s 
Xannknpillai, one Ramaehandra Rao, not 
to the vendors but to Ramalingam Pillai, 
a relation of the vendors, who was 
acting for them in the negotiations for 
sale. Neither Ramaohandra Rao nor Rama- 
lingam Pillai is examined, and Govinda 
Padayaohi says that be does not know if 
Ramalinp Pillai actually paid the money to 
the ladies. The payment to Ramalinga 
Pillai, even if true, would not be a good dis- 
charge, for it is not alleged that he held any 
power-of attorney from the plaintiffs’ guar- 
dians and the sale deed was executed under 
the signatures of the guardians themselves. 
The decree-holder is the 1st witness on the 
defendants’ side; and he supports entirely the 
ease of the plaintiffs on this point, wbioh is 
to the effect that on Ayyavn Pillai’s death 

(1) 17 lud. Cab. 609j 23 M. L. J. 688| 12 M. L. T. 


only Rs. 900 was due to him and that out 
of this sum Rs. 500 was paid by the plaint- 
iffs’ guardians before the execution of the 
sale and that the balance of Rs. 400 was 
paid after the sale and that on receiving 
that amount be passed the receipt, Exhibit I, 
on 7th June 1909. The receipt, however, 
purports to be for Rs. 2,735, as having been 
received on that date. Ponnambala Pillai 
has to say that that recital is not true, bat 
be is not able to give any satisfactory ex- 
planation why this false recital was made in 
Exhibit I. At the same time it is to be 
noted that the receipt is for Rs. 2,735, 
while the sum mentioned as payable in the 
deed of sale, which was executed only 3 days 
previously, was Rs. 2,425 not merely for tbs 
decree debt but also for debts due on some 
promissory notes. We do not know what 
amount, if any, was dne on promissory notes 
and no such promissory notes have been ad- 
duced in evidence. The defendants also rely 
on Exhibit If, a certified copy of an execution 
petition, filed by Ponnambala Pillai on the 
lltb September 1908. That was the Ist 
petition in execution, and it states that no 
payment has been made towards the decree 
amount which with interest amounted on 
that day to Rs. 2,800 odd. The petition 
was presented on the very last day before 
the expiry o£ the time allowed by law, 
but was returned and never presented again- 
Tbe Subordinate Judge rightly suggests 
that this was not likely to have happened 
if oonsiderable payments had not been 
made towards the decree amount although 
not certified to the executing Court. Ez* 
bibit A, wbioh is a post card written by 
the decree-holder to bis Fakil’s clerk, 
distinctly states that payments had been 
made. The plaintiffs have also produced 
Exhibit E, wbioh purports to be a draft of 
the exeoution petition as at first made and it 
sets out a number of payments. The Vakil's 
Ghmasta who wrote both Exhibit B and the 
original of Exhibit II has been examined to 
explain bow in Exhibit II no mention was 
made of any payments and why it wasretnm- 
ed. The explanation shortly is that, as bis 
master was not sure of the dates and the de- 
tails of all the payments, be asked him not to 
enter any payment at all, and Ponnambala 
Pillai supports this story. It is diflcslt iO 
say that this explanation is quite oonvine* 
log. On the other hand, the evideoM OQ 
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ibe defendants’ side as to the payment of 
Es. 2,425 to the gnardians of the plaintiffs 
is extremely unsatisfaotory. It is possible, 
as surmised by the Subordinate Judge, 
that some of the men who hung about 
these females reoeived more than Rs. 400 
from the rendee ostensibly for the payment 
of Ponnambala Pillai’s decree. But I am 
unable to bold that the oonolasion of the 
Subordinate Judge that only Rs. 400 was 
aotually received by the plaintiffs guardians 
is not on the whole justified by the 
evidende as it stands. 

The next point argued on behalf of the 
appellants is with reference to the dwelling 
house. The house is one of the properties 
sold under Exhibit X (a). But after the 
sale, as already mentioned, the plaintiffs’ 
guardians took a lease of the house from 
the Ui defendant. On the expiry of the 
lease the defendants instituted a suit for 
ejectment, Original Suit No. 100 of l&ll m 
the District Monsif’s Court of Valangiman, 
obtained a decree ar.d in execution recovered 
the house from the plaintiffs. The question 
is, does that decree operate as res judicata 
eo far ae the bouse is ooncerned r ^ The 
minore were represented in that suit by 
a guardian ad litem appointed by Court, 
and the guardian was satisfied with potting 
the plaintiffs to the proof of their case 
and did not plead that the sale was not 
binding on tbe minors as it was not for 
a necessary purpose. If tbe guardian ad 
litem had taken tbe least trouble to as- 
certain the facts relating to the sale, the 
deed of sale itself would have shown that 
the sale could not have been justified. In 
that sense tbe guardian ad litem was 
clearly guilty of negligence in conducting 
the defence on behalf of the minors and 
the decree, therefore, does not bind them. 
Further I think there is foroe^ in^ the 
argument of Mr, A. Krishnaswami Aiyar, 
tbe learned Vakil for the respondents, that 
no question of title to the property could 
arise in that suit. The guardians of tbe 
minore having been admitted into posses- 
■ioD of iho hoiiso OD Imm gr^otod by 
the 1st defsodante it was not opon to tham 
or to tba minors to impeaoh tbe title of 
their leew>r. It may be a sound general 
propoeition that a minor cannot, m matters 
of pore sontraet or transfer of property, 
held to be estopped by bis eondost 


within the meaning of section 115 of the 
Evidence Act, as for instance when he 
has made a misrepresentation as regards 
his age. Bat I do not see how minors 
who entered into possession of certain 
property on a lease obtained on their 
behalf by their gnardians can be allowed, 
to set up their title to the property as a 
bar to a suit in ejectment on the expiry 
of tbe lease. I am not prepared to hold 
without authority and none has been cited 
that to such oases, section 116 of the 
Evidence Act has no application. I, there- 
fore, hold that the decree in the suit for 
ejectment does not operate as res judicata. 


The last question argued by the appel* 
lants’ Vakil relates to that portion of the 
judgment which provides that the plaint- 
iffs are entitled to mesne profits from 
tbe defendants from tbe date, of the sale^ 
Tbe learnei Suboedinate Judge bolds that 
as there was no legal necessity for tbe 
sale, tbe let defendant must be taken to 
have acted without good faith in buying 
the property. And in this connection we 
have been referred to a reejent decision of 
tbe Privy Council in Banioari Lai v. Mahesh 
(2), in which it may be mentioned, no 
one appeared before their Lordships on 
behalf of the respondents. That was a 
suit to set aside a sale by a Hindu father, 
while in the present case the alienation 
was made by guardians of minors. Their 
Lordships held in tbe above case that tbe 
decree for possession being conditional on 
payment of a certain sum of money by the 
minors, no mesne profits could be claimed 
from the vendee although the sale wm set 
aside. The whole question is dealt with in 
one aentenoe from which I do not gather 
that their Lordships meant to lay down 
a universal or absolute propositiou that 
in every ease in which a sale le 

set aside and the plaintiff is directed 
to refund any portion of the oousidera- 
tion money, tbe vendee is not liable to 
account for mesne profits irrespective of the 
nature of the transaction and however large 
the profits which he may have received com- 
pared with the interest on the amount which 
was actually paid by him as consideration for 

(3) 49 Ind. Cas. 610» 46 L A 284 (F.iO.)i 9',?^ 
228; 41 A B1, 23 0. W. N. 677| 6 0. h. J. 168, (1919) 

1C. W. N.490. . 
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the sale. Id Bhirg;e Nath v. Narsingh Tuicari 
(3), also relied on by the appellants, 
all that the learned Jodge really meant to 
lay down was that where a sale was set aside 
on eqaitable groand or on grounds of a 
similar nature, it is in the diaoretion of the 
Court whether to direot the vendee to aoeoant 
for the mesne proBte or not and that is bow 
the ruling is understood in the ease in 
Qaneta Aiyar v. Amirtkasami Odayar (4). 
That, however, is a very different proposition 
from the hard and fast rule oootended for 
by the appellants. 

In the result the appeal will be dismissed 
with costs. 

Spkmcsb, J.— I agree. 

U, C. P. 

Appeal dimwed. 

(8) 35 Ind. Ca3. 476; 39 A. 61; 14 A L. J. 1161. 

(4) 44 lud. Oas, 605; (1918) M. W. N. 892 at p. 
898; 23 U.L. T. 124 >. 


PUNJAB CHIEF COURT. 

SicoKD Civil Appeal No. 2767 op 1918. 
Marob 10, 1919. 

Pretent Mr. Justioe Martineau. 
BHAG MAL-SADDU BAM — Flaint.fp — 

Appellant 

versus 

WALIA— Defendant— Respokdim. 

Contract Act (IX oj 1872^, «. 45, scope of - Debt due 
to several persons — Decree obtained by one creditor in 
respect of his share— Suit by others for balance, main, 
tainability of. 

Section 46 of the Contract Act does not proTido 
that when one of eereral joint creditors . has been 
paid his share of the debt and has thus ceased to 
be a creditor, the remaining creditors cannot main, 
tain a snit for the balance of the debt. [p. 417, col. 1.] 

The words “as between him and them" in section 
46 of the Contract Act signify that as between the 
debtor and the original body of creditors the right 
to claim payment would rest with that body, but if 
by part payment the number of creditors is reduced, 
the right to claim payment will be a right arising 
as between the debtor and the remaining creditors, 
[p. 4l7, col, 1.] 

On dissolution of a partnership ohe.&fth of a debt 
due to the partnership from the defendant fell to 
the share of one of the partners, K. The latter sued 
the defendant for recoTery of his share of the 
debt, impleading also as defendants his former 
partners who refused to join as plaintiffs, and 
obtained a decree. Subsequently the other partners 
■ued the defendant for recovery of the remaining 
of tb« debt: 


UeH, that the suit was not barred under the pre* 
visions of section 45 of the Contract Act. [p. 417, ool.2.] 

Seoond appeal from the deoree of the 
Dietriot Judge, Lyallpur, dated the 13th 
May 1918. 

Mr. Badn Nath Kapur, for the Appellant. 

Mr. Bam Chand Manckanda, for the Re* 
BpondeDt, 

JUDGMENT. — The defendant Walia 
owed money to the 6rm of Bhag Mai* 
Saddu Ram. The partnership was dissolved, 
and in the partition l/5th of the debt 
dne from Walia fell to the share of one 
of the partners, Khan Chand. The 
latter eued Walia for l/5th of the debt, 
impleading also as defendants his former 
partners, who refused to join as plaintiffs, 
Walia pleaded that a suit by one of the 
partners for l^5th of the debt was not main* 
tainable, but the Court decided against him 
and gave Eban Chand a deoree. The 
present snit has been brought by Khan 
Cband’s former partners for the remaining 
4/5ths of the debt. The Monsif passed a 
deoree in their favour, but the Distriot 
Judge on appeal has dismissed the suit, 
bolding that under section 45 of the Contraot 
Aot the right to olaim performance of the 
eontraot rests with all the persons who 
were membere of the firm jointly, and 
that a partner oannot after dissolution sue 
to reoover a part of the debt as individually 
due to him. 

The plaintiffs have appealed to this 
Court. 

In the memorandum of appeal the ground 
taken is that the Distriot Judge haa erred 
in holding (hat seotion 45 of the Contract 
Aot bars the snit, beoanee the respondent 
waived hie right to raise the objeotion by 
not raising it in the former snit. The 
reason given is wrong, as the respondent 
did as a matter of faot object in the former 
suit that the olaim for a portion of the 
debt was not maintainable. The appeal 
should not, however, fail if the learned 
Dietriot Judge’s T:ew is in faot erroneous, 
even though the appellants have given a 
wrong reason for oontending that it is 
erroneous. 

The respondent’s ease is that as there 
.was only one debt due to the firm, the 
members of the firm oannot, after the 
firm has been dissolved, split op the cause 
of aotion and bring separate auits fov 
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tbeir shares of the debt. The answer to 
this oonteutioD is that the appellants are 
not seeking to split np the oanse of action, 
bat that it has already been eplit op by 
the decree given in K.han Cband’s salt, 
for wbiob they are not responsible. Toe 
Coart having decided in that oise, rightly 
cr wrongly, that Khan Cband was entitled 
to a decree for )/5cb of the debt 
appellants- bad no option bat to sue for 
4/3tbB or loee their money altogether. It 
would olearly be ioeqaitable that their 
olaim eboald be dismissed, not for any 
fault of theirs, bat on aosonnt of the action 
taken by Kban Cband. It is true that 
they might have availed themselves of the 
opportunity of joining Kban Cband as 
plaiotifiFs in the former salt, bat if the 
respondent’s contention were correct, the 
present snit would not have been maintain* 
able even if the appellants had not been 
impleaded as defendants in the former 
ease. One of several joint creditors might 
oollade with the debtor and obtain a decree 
against bim for a small portion of the 
debt on bis admission, with the resalt, if 
the argument now advanced were sound, 
that the other creditors would be ab.solutely 
debarred from recovering the balance. 
Section 4) of the Contract A.ct does not 
enable a debtor to evade hie liability in 
this manner. It provides that when a 
person baa made a promise to two or 
more persons jointly, then, unless a o intrary 
inteoiioD appetrs from the contract, the 
right to ola*ia perform <006 reet.^, as bee veen 
him and them, with them du>iag tbeir 
joint lives. Assuming that this section 
makes it neoeesary that where a debt is 
due to several peisoos jointly all should 
join in a snit brought for its recovery, 
jt is nevertheless not a legidraate inference 
that when one of the. original oreuitors 
has been paid bis share and ibus ces'ed 
to be a creditor, the remaining creditors 
eannot maintain a suit for the balance of 
the debt Tbe words '* as between him and 
them” are not witnoot Migoifioaoce A'« between 
the debtor and (be original b i ly uf creditors 
tbe right to claim payment wuuld rest 
with that body, oat it by part payment 
the Dumb-r of creditors is redacad, (he 
right to dUim payment will be a right 
arieing as betwesojStbe debtor and the 
restaioiDglioreditors. The decree obtained 

87 


by Kbao Ohand puts the parties in the 
same position in wbiob they would have 
been if tbn defendant bad entered into a 
fresh oontrao*^, paying /or.h of the debt 
to Khan Cband ani agreeing that the 
plaintiffs should beome his creditors for 
the remainder. 

The snit is, therefore, maintainable, and 
I accordingly accept the appeal, set aside 
the decree of tbe lower Appellate Court 
and remand the case to that Court, under 
Order XLT, role 23, Civil Procedure Code, 
for disposal on tbe merits. Stamp on tbe 
appeal in this Court to be refunded. Other 
costs to be costs in the case. 

Appeil accepted. 


MADRAS HIGH COURT. 

Civil M -c l . nkOvS Ap^e^ls Nos. 170, 
2/2. 2^3 OF 1918 AND 370 of 1917. 

Civil Revision Petitiok No. 1211 

OP 1917. 

July 15. 11^19. 

Present : — Mr. Justios S<»6hagiri Aiyar 
and Mr Jus-ice OJgars. 

A. T S. P. ATHAPPA OHK VTY and 

OTdERi — Pr.aiNriFF.- — A ppeluntj 

versus 

RVMANATH.A?? anuothsks — 

D F“'''D >NrS — RlSi* • D^hTS. 

Civil Procedure Code 'Act V of I 5 l, Q. 

XU, r. H^lrthrrertt power, }uiturc and ncope of— 
Appeal Appellate Court, powen of —licmfind, when 
cjii be ordered —^Preliminary point,” meaning oj. 

Scctiun 1^1 of th« ivil Procedure Code coiileui* 
plates tbe oterdae of powers ex debito juaiituu 
wbiob are n -t conferred by the rules of tbu Oude. 
But wlit-re u p «wor la gikcii expressly, the inherent 
power of the ouit ougnt to be very cautiously 
indenced upon, [p- 4 j*, cul i-.] 

An »ppeUa:e ourt baa inherent power to maku 
a remand under conditions other IIkii those men. 
tior.ed iu Order X I, rule i‘, of the Civil Procedure 
Code [p * ». col J 

Th'j word* ‘■prelimi-iary point” in Order X I, rule 
; , of the ivil Proce.lu'-e o to, con lote a dotermina- 
tiou not affecting the merits of the case, i p 4 .U 
col .J 

The reversal of a judgment witha direction to admit 
evidence improperly exolud.'d, is not a disposal on 
a preliminary point [p 4itf, col. Z."} 

Appeal-* agamic tbu orders of the Court 
of tbe Temporary Subordinate Judge, 
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Sivi^eansa, anH of the District uoart, 
Ramnad at Madura, in Appeal Suits Noa. 1 

of lyl?, 27& and 277 of 1917 reappotively, 
preferred apainst the decree of the Court 
of the Principal District Mansif, ^ivaijanga, 
in Original Suit No. 504, of 1913, and that of 
the Court of the Temporary Subordinate 
Judge, Ramnad at Madura, in Original 
Suits No. 72 of 1915, and No. 15 of 1916 and 
appeal and civil revision petition preferred 
against the order of the Temporary Sub- 
ordinate Judge, Ellore, in Appeal Suit No. 
110 of 1916, preferred against the decree of 
the Court of the Additioral District Mansif, 
Ellore, in Original Suit No. <84 of 1912. 
facts appear from the judgment. 

Mr. A. Erishnaswamy Atyar,tor the Appel- 
lant.— The Code of Civil Procedure is 
exhaustive on what it soeaiBoally deals 
with. Order XLI. rule 23, regulates remands, 
and so every order of remand must necessari- 
ly fall within its scope and is appealable. 
The words “preliminary point” have, there- 
fore, been construed by the Courts to be 
very compreheosive ; not in the sense of 
some point collateral to the merits, but of 
some point preliminary to a general in- 
vestigation of the merits. See Vemula 
Jamb'ilaya v. Ifkala Ratamma (1). Rama- 
Chandra Joishi v. Bati Kassim (2), Kuppelan 
V. Eunjuvalli (3). 

Section 107, Civil Procedure Code, is 
merely enuraerative of the general powers 
of the Appellate Court as “presorioed” ».« , 
“prescribed by rules.” it does not, therefore, 
confer any power of remand outside Order 
XLI, rule 23. There most be a disposal on 
a preliminary point, which again must 
have relation to the merits of the case. 

[SbsoaGiri Aiyak, J.— No qualidoation 
appears to have been placed on section 562 
of the old Code as construed in Ramaehandra 
Joithi V. Baei Easaim (2) and other oases.j 

Id all suob oasee, tbe Courts nave always 
enlarged the meaning of ** preliminary point.” 
The construction of section 107 in Abdul 
Karim Abu Ahmed Khan Qhaznavi v. 
Mahahad Bank, Limited (4) is not warranted 
by the language of the Code- 

(1) 16 Ind. Cas. H69s 86 M. 492; (I9l2) M. Vf. N. 
lOCXh 24 U. L. J. 612. 

(21 10 U. 4S07s 6 Ind. Dec. (n. 8.) 852. 

(8) 9 Ind. Caa. 7i*0j 9 M. L. T. 373} (19U) 1 M. W. 
N. 199. 

(4) 41 Ind. Caa. 698; 44 0. 929; 21 0. W. N. 877| 
26 0. L. J. 49. 


See also Muthiah Ohfttiat v. Bawa Sahib 

(5), Sasibhuikan Mookirjee v. Hadhanath Bo$e 

(fi)- . . . 

In the fice of the epeolGo proviaion in 
Order XL , a po ver inherent iu tne Court 
ought not to be ioferred from the general 
language of sestioo 107, Civil Procedure 
Code. 

Evenaasumingthat there is such an inherent 
power of remand, it cannot be assumed, 
in the absence cf express words in the 
order, that the Court has resorted to it. 
For tbe Court must explain why that 
extreme course is resorted to. 

Sse Baseemati Dehi v. Tarit Baaani Basn 

17). . 

Finally, in the present case the disposal 
was on a preliminary point which precluded 
an investigation of tbs merits, the plsa 
having been a settlement of accounts. 

Mr. W. Kothandaramayya, for the Respond- 
ente, replied generally. 

JUDGMENT.— This and two other appeals 
were argued this morning at some length. 
Most of the points arising for decision 
are common to all tbe three appeals and 
have been very elaborately argued by Mr. 
A. Krisbnasawmi Aiyar for the appellant 
in Civil Misoellaneons Appeal No. l70 of 
1918. The lower Appellate Court remands 
each of the appeals for re trial and appeals 
purporting to be under Order XLIll, role 
1 (a), have been preferred to this Court. 
It was held iu Civl Misoellaneoas Appeal 
No. 243 of 1918 that, where the order of 
remand was made not on a preliminnry 
point, no appeal lies against it, Mr, A 
Kriahnasawtci Aiyer oonoeded that, if no 
order can be predicated as not falling 
within Order XLI, rule 23, and if it is to be 
held that tbe Court has inherent power of 
remand apart from the said rule, there is 
no right of appeal. Further, this point is 

concluded by authority, 

Tbe main argument of tbe learned Vakil 
related to the inherent power of the 
Court to make a remand other than 
under tbe conditions mentioned in rule 23 
of Order XLl. We are prepared to agrM 
with him that section 107 of the Code in 
teima only refers to Order XLl, rule 23* 

(6) 26 Ind. Cas. 46; 27 M. L. J. 603; I L. Vf, 969. 

(0j 26 ind. Cas. 267; 20 0. L. J. 433; 19 0. V7. N. 

836. 

(7) 44 Ind. Oas. 416, 
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Bat BCOtioD 107 of the Code does not 
oontain any provision, as was foand in 
the Code of 1882, eeotion 5^4, Hmitini? the 
right of remand only to oonditious prescribed 
by the Code. The enactment of section 
151 saggests that the Legislatore contemplat- 
ed the exercise of powers ez debito juetitiie 
which were not specldoaliy conferred by 
the rales. This is the view taken by a 
rail Banch of ths Calcutta High Court 
consisting' of Bve Judges Abdul Karim 
Abu Ahmed Khan Qhatn'^vi v. dllahabad 
Bank Limited (4)j. The tame view 
was taken in Vemula Jambalaya v. hkala 
Bajamma (1) and in Kuppelan v. Kunm alli 
(3). We see no reason for not following these 
decisions. It is trae that where a power 
is given expressly, Courts should not exercise 
their inherent power, which ought to be 
very cautiously indeuted apon. But this 
argument is not against possessing the 
power but is only against its improper 
use ; we mast overrule this contention. 

Mr. A Krishnasawmi Aiyer next contend- 
ed thttt, if nothing more appears on the 
face of the judgment than a bare order of 
remand, the lower Court most be taken 
to have acted wrongly in exercising the 
power under Order XLI, rule 23, rather than 
attribute to it the intention to exercise 
its inherent power. As a corollary to this 
argument be contended that if a wrong 
order is passed nnder the section, the right 
of appeal is not taken away. The corollary 
will he right only if the original contention 
is sound. Rightly or wrongly for some 
years, Courts in this Presidency have been 
informed by tbe High Court that they 
have an inherent power of remand. Vide 
Bamaokandra Jciehi v. Ha$i Kaesim (2) 
Kuppelan V. Kunjuvalli (3> and Vemula Jam‘ 
balcya V. lekala Huiamma il). There is no 
reason for imputing to the lower Courts igno- 
ranee of these decisions and for euggesting 
that the power was wrongly exercised under 
Order XLI, rule 21. 

Another argument of the learned Vakil 
ie that tbe word preliminary ” io Order 
XLI, role 23, should receive a liberal con- 
struction. We agree with tbe deBnition of 
that word given by Mathuswami Aiynr, J., in 
Bamachandra Joithi v. Hati Kaesim (2 j. Hrima 
facie tbe expression connotes a determination 
not af^iing tbe merits of the case. This 
view ie •treogtbeDad by the enumeration 


of case? relating -to preliminary points 
in page^ 416 and 417 of the Annual 
Practice, 19 9. 

Toe la^t argameot was that tbe view 
of the lower Appellate Court that a 
settlement of accounts as agent is not binding 
on the party as a partner is a preliminary 
point ; we do not a^res with this proposi- 
tion. It is a piece of evidence, tbe 
admissibility of which was decided by tbe 
Appellate Court lu a particular manner. 
It cannot be said that this point is 
collateral to the merits of tbe case. 

Id tbe next appeal No. 272 of 191S 
there is much to be said in favour of 
Mr. K. V, Xrisbuasawmi Aiyer’s argument 
that the remand was wholly unnecessary. 
If we were bearing tbe appeal, we would 
not have applied the prooednre adopted by the 
Appellate Court, but it cannot be said that 
a revers-tl of the jadgmont with direction 
to admit evidence said to have been im- 
properly exoluded is a disposal on a pre- 
liminary point. 

Mr Ramadoae’s appeal No. 370 of 1917 
is clearly not oce in which there has been 
a remand on a preliminary point. Civil 
Revision Petition No. 1211 of 1917 is 
dismissed withont costs. 

For these reasons, we most dismiss all 
tbe three appeals with costs. 

u. c. P. 

Appeals dismissed, 


PUNJAB CHIEF COURT. 

SsooMD Civil Appeal No. 2413 of 1915. 

March 31, 1919. 

Present : Justice Soott Smith and Mr. 

Justice Broadway. 

CHHAJJU AMD OTHERS— DsFEMDAMTS— 

Appellamts 

versus 

DALLU AMO ANOTUEtt— P laintiffs 

Respoadcmts 

Punjot Land Revenue Act (XVII of iSST), e$. 110 
li7, lo^ cl ivil Juriadictio’i of Oivil and Revenue 
Courte -Declaration tkat partUion ehall not affect 
^intijfe \ntere4t, -uit for, whether coyniaable by Civil 
Court — Queetion of title. 

Where certain perflons sue for a declaration that 
a partition of common land in a village effected by 
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tlio Rovoiiuo Authorities should bo declarod inopera, 
tivo 80 far as their interests are concerned, and the 
chiini is based on the frroiind that the meaenre of 
ridht adojifcd by tlie Rerenuo Authorities was 
iiiaccuiatc, the question of the measure of ritjht is 
one of title within the nioaning of sections '16, 
117 and 'S'*, clause t.vt-M , of the Punjab Land 
llovenue Act, aud the suit is, therefore, cognisable 
by a Civil Court. 

Second appeal from the order of the Die* 
triot Judge, Karnal, dated the 3rd May 
1915. 

Messrs. Beni Fershad Khosla and Oobind 
Ram, for the Appellants. 

Mr. Oullu Ram, for the Respondents. 

JUDGMENT.— The suit oat of whioh 
this appeal has arisen was instilated by 
the plaintiffs respondentp, and in it they 
sought for a declaration that a certain 
partition of common land in village Gianpnrs, 
whioh had been effected by the Revenne 
Aathorities, sbonld be declared inoperative 
so far as their interests were oonoerned. 
The primary Gonrt held that the suit was 
one cognizable by the Revenne Coarts alone 
and for that reason dismissed it. On 
appeal the lower Appellate Court in a 
very short order held that the suit was 
one cognizable by the Civil Courts and 
directed that the suit should proceed and 
be disposed of on its merits. Against 
this order of the learned District Judge 
the delendants appellants have preferred 
this appeal, and we have beard Mr. Beni 
Perebad Ebosla on their behalf and Mr. 
Gallo Ram for the plaintiffs respondents. 

The point for determination is whether 
the Civil or Revenne Courts have jurisdic- 
tion to try the suit. Partition has been 
effected in accordance with the khevat of 
iLe Settlement of IbSU, and the plaintiffs- 
lespi'ndents’ claim is that the partition 
sbiuld have been according to the hhewat 
oi the .heitUment oi 1909. The khewate 
in question are different and the measure 
of right in each case varies. The question 
of the measure of right is clearly one of 
title within the meaning of sections 116 
and 117 of the Punjab Land Reyenne Act, 
as aas held in Faealdad hhan v. Ata 
iduhavimad (Ij. The suit was, therefore, 
oogLizible by and within the jurisdiction 
of the Civil Courts. Mr. Beni Pershad 
urged, however, that the fact that the 
partition bad actually been completed ousted 

^ 46 P. L. R. l^i 99 P. R. 1906. 


the iirhdiotiou of the Civil Courts. We 
are unble tc aooais to this contention, 
whioh is cpoosftd to Dachan Singh v. Madhan 
Siugk 2) and Anioir v. Al'ah lar (3). 

In oar opinion the view taken by tbe 
learned District Judge is correct and we, 
therefore, dismiss the appeal with costs. 

Appeal dismissed. 

(2) 61 P. H, 1897 IP. B.). 

13) 16 Ind. Cas. 9-17; 23 P. R. 1913; 10 P. 0 R 
1913; 275 P. \V. R, 1912. 


CALCUTTA HliH COURT. 

Appeal fro&i AppsLX.«Tt DeoasE No. 548 

OF 19i7. 

April 24, 1919. 

Present-.— Mr. Justice Walmsleyand 
Justice Sir Syed Shamsul Huda, Kt. 

JIDDA JAN BIBI widow of 
Sheikh AZIM — Defendant No. 1— 

Appellant 

versus 

Sheikh BAKTAR and others— Plaintiffs— 

Rrsn NI ENTS. 

Muhammadan Lato — Heba-bibewaz — Failure to 
prove consideration, effect of— Party failing to prove 
consideration, whether can claim under simple heba— 
Pleadings and proof. 

A Aciiu-5i/-eu)az, which is a gift for consideration, 
has incidents very different from those of a simple 
gift hebaK Therefore, if a party claiming imder a 
deed of Iteba-bil^ewax fails to prove the passiag of 
uonsidorationfor tbe heba, the heba cannot be treated 
as valid as a simple gift without consideration and 
accompanied by delivery of possession, [p. 42l,coU. 
1 A 2.] 

Appeal against tbe decree of tbe Officiating 
Subordinate Judge, 1st Court, Mymensingb, 
dated tbe 6tb May 1916, modifying that 
of tbe MuD'if, Atb Gonrt at Netrakona, 
dated the 3rd September 1914. 

FACTS appear from the judgment. 

Baba Birendro Kumar De, for the Appel- 
lant.— The Court of appeal below has erred* 
in allowing tbe plaintiff reepoudent to' 
plead for tbe 6rst time in appeal that the 
dooument is a hebib il eiou, and that it is 
invalid for want of oonsiderati'sn. In the 
pleadings, issues and judgmaaC of tbe Oourii 
of first iQstanee tbe docamant was treatel 
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as a beha, pur© and simple. Wben the 
plaintiff did not adduce any evidinoe to 
show that there wa-? no parsing of cm- 
sideratioD, the lower Appellate Court was 
not justiBed in treating the doautneut as 
a heb fbd-ewiz. My eobmission is that 
when the point was not raised in the pri- 
mary Court, the case ahouH bo sent back 
to the lower Court for a 6niin^ on tbe 
point after taking evidenoe. 

My next point is, that even assamiug 
that it is not a gift for coosideration, it 
would sbitl ooarate'as a valid gift, pure 
and simple, for although a deed may pur- 
port to bs & hebi bil eteas, it may still ope* 
rate as a hehi, pure and simple. Rabin- 
jan Bibi v- In 2 njan Bibi CO. 

Babu Anno-ii Ckar.in Karkun, for the Hi- 
spondente, was not called upon. 

JODGMENT. 

Sn 4 M<UL Hdda, J.— Tbe defendant No. 1 is 
tbe appellant before us. Toe aopea! is cm- 
fined to toe prooertieo referral to in the 
eohedules Noj. 1 and 8 in the plaint. Tbe 
plaintiffs claimed a share in these properties 

the residuary beire of one Azira. Tbe 
defendant No. i is the wido v of Azim, and 
she contested the plaintiffs’ claim by alleg- 
ing that Azlra had executed a deed of hsba- 
bil ewaz in her favour in lieu of dower and 
a The first Court considered that 

the consideration alleged in the Ksbi-bil- 
eiraz did actually pass On appeal, the 
learned Subordinate Judge has taken a 
different view of the facts. He holds that 
th© claim for dower, which was one of tbe 
coosideratioDsfor the hibi as well as the giv- 
ing of the tasbi in exchange have not been 
proved and has accordingly decreed the plaint- 
iffs’ suit. It has been urged before us on 
the authority of the case of Rihimian Bibi 
V. Imanian Bibi (1) that, even if the passing 
of the consideration is not proved, the hsbi 
is Htill valid as a simple gift without o)o- 
eideratioQ. I do not tbiok that that oass is 
io point. There the pleading! wore not 
clear and the oaoe wai reaiauici for a di*- 
tioct finding as to wuethar the ooniilefatiou 
had paued or whether posoaniou wai givon. 
lathis case, the defendant No. I ex.olioibly 
relied npou tie document asa gifi for a cou- 
eideration which has incidents very different 
from those of a simple gift. That was tbs 

(1) 16 lud. Cm. 698} 17 0. h. J. Hi. 
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esf^e that wee tried in the Brst Court and 
that was the case that was tried in the 
Itwer Appellate Court. 1 donottbink thb 
defendant No. 1 can beallovel to change 
her case at this stage a id to oUim a dso-ee 
on the basio of a simple h'bi aooompani^d 
by delivery of pisse-ssioi. Si far as i le 
oUtm on the basis of toe kibi-hiL'-w tz is 
oonceroed, on the findings the dooument most 
beheld to be invalid. A question was also 
raised that the phiutiffe did not attack the 
h'ib i-bil ewit on the ground that no con- 
aidsratim had pasood. There seems to bo no 
basis for this contention. The plaint 
clearly states, amongst others, that the 
document is collusive, illegal and void of con* 
eideration; and it is clear from the jadgment 
of tbe first Court that tbe attention of that 
Court was drawn to this question, namely, 
whether the coosldera'ioa had or had not 
passed. It cannot be said that tbe defend- 
ants were taken by surprise. 

Tbe appeal, iu my opinion, fails an 1 mart 
be dismissed with costs. 

Walmblet, J.— 1 agree. 

Appeal (linmisiel. 


PUNJAB CHIEF OOUaV, 

Stci.’<o Civil Appa.l No. 2562 o? 1918. 

Marou 14, l9(9. 

Ptesent Sir Henry Rittigan, Kt., 
Cuief .lodge. 

LABHU RAM— DBFE.iDiNf — Appellant I 

tersus 

PURAN CHAND -Peii.^riPF — 

RkiPONoBHr. 

provincial Insolvency Act fill of 19 ) 7 .>, «. 37 — 
Fraiilalent preference, whit it —Ptyment made to 
creihtor on eve of hankrngtey ^Presmniition—Ba'den 
of proof. 

An TnaoWeacy Court ia justified in holding that a' 
paytnont to a creditor made by a person, who at the 
time of such payment la unable to pay his dabtj, 
m ist bs taken ai apiyment with a view to prefer 
that creditor, if ie is ostablishii ihit the payinsot ia 
mils of the debtor'a own accord not in the ordinary 
oonraa of basineas, and without any sort of pressuro 
being brought to bear upon him [p col. i.j .. 

la any eroat if a mau on :he ore of bankruptcy 
makes a piyneic t> a pvcticalar ore lie )r, ^ho 
prosamptioa ini'aediaiely arises that ho makea tbAt 
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payuieiil with ihp view of giving a pre- 

foroncc to that creditor over his other creditors, 
[p. 423, col, 1.] 

The fact that tlio debtor was insolvoat when he 
made the payment, and knew that he was insolvent, 
causes the onus of proof to shift, and it is for the 
creditor to whom the payment has been made to 
show that the payment was not made with a view 
to prefer him. [p. 423, cols, 1 it 2.] 

MiseellaDeooB Brat appeal from the order 
of the Diatriot Judge, Ludhiana, dated the 
19tb June 1918. 

Mr. Amin Ohnud, for the Appellant. 

Mr. Jaggan NatK, for the Respondent. 

JUDGMENT. — The question which I have 
to decide ia whether a payment of Ra. 500 
made to the appellant Labbn Ram on the 
nth of December 1916 by Umrao Singh 
was "a payment by a person unable to pay 
his debts” in favour of a creditor with a 
view of giving that creditor a preference 
over other creditors, and as snoh void and 
fraudulent within the meaning of section 
37 of the Provincial Insolvency Act of 1907 ? 
The payment was (as stated) made on the 
11th of December 19l6 and on the 17th 
January lyl7 Rai Sahib Lala Murli Dbar, 
a creditor, presented an application under 
section 6 of the Act for the adjudication of 
Umrao Singh as an in=iolvent. The payment 
was thus msde within three months of (be 
date on which the petition was presented, 
and on the 28th of May 1917 Umrao Singh 
was adjodged an insolvent upon the said 
petition. It is abundantly clear from the 
evidence on the record that Umrao Singh 
was in very straitened and embarrassed oir- 
eumstaocss for some considerable time prior 
tn December 1916 and nnable to pay his 
creditors in full. It is also established that 
be owes a very large sum of money to 
numeroQS creditors. In these ciroumstances 
the Receiver appointed by the Court has 
applied for the avoidance of the payment to 
Labbu Ram and prays that the latter shocld 
he ordered to refund the money paid to him 
to the Receiver. This application is made 
under section 3f of the Act, and the Dis* 
triot Judge has held that the payment 
amounted to a clear case of fraudulent pre* 
ferenoe, and lie accordingly directed Labbu 
Ram to refund the sum of R’l. 500 to the 
Receiver for pro rata disrributioa among all 
the creditors including himself. Prom this 
order Labbu Ram has appealed to this 
OoQrt ftod 1 hftve heard argumeots at length 


by Gnunssl on his behalf and on behalf Of 
the rePpot.dert R^-oeiver. 

The I 4 jv u '>')'! b -f ire me is 

stated as follows in H 1 bory*« Laws of 
Bogland,- Volume 2, paragraph s7 1 : — 

“in order that a transaotion may be set 
aside as a fraudulent preference, it is neoes* 
sary to prove that it was carried out with 
the substantial or dominant view of giving 
the creditor a preference over the other 
creditors. This need not be the primary 
result aimed at. It is sufficient that it 
shonld be the object aimed at in bringing 
aboot the primary result. If the transaction 
can properly be referred to some other mo- 
tivA than that of giviog the creditor paid 
a preference over the other creditors, the 
payment is not frandnlent and void, for it 
is from the iotention on the part of the 
debtor to act in fraud of the law, that is, 
to preveut the distributicn of the bankrupt’s 
property rateably among all bis creditors, 
that the invalidity of the transaction arises. 

"in asoertainiog whether the giving of a 
preference, that is, putting the creditor in a 
better position relatively to theotber creditors 
than that in which he would be placed by 
the bank'notov law, was the dominant view 
in the debtor h miod, the proper test to be 
applied is— Was the act done voluntarily ?— 
a question, the solution of which depends 
primarily on the inquiry, From which party 
did the proposition originate? A voluntary 
disposition is an act moving from the debtor; 
a voluntary payment is a payment simply 
by the act and will of the party making it; 
if therein anything to interfere with or con- 
trol this will, then it is not a volantary pay- 
ment. The question always is, did the thing 
move from the debtor or from the creditor? 
If it moves entirely from the debtor in the 
sense that it was his spontaneous act, 
unieflaenoed by any circumstances which 
tend to rebut the presumption that the 
bankrupt made a distinction among his 
creditors, then the transaction will be held 
to be a fraudulent preference. On the other 
hand, if the proposal for the payment or dis- 
position of the property comes entirely from 
the creditor and is not odluiivs, the transao- 
tioD will Htand. 

"Toaf. the trao^actioo was not the spon* 
taneoa< act the deb'-or can he estab* 

Itched ny proving that it was the result of 
pressure brought to bear on tb^ debtor, either 
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by a creditor in the ordinary sense or by a 
surety. The pressure must be real; the 
debtor must have been under some genuine 
apprehension; it must have been operative 
on his mind, and the dominant iiflaence 
affecting it: the transaction must have been 
entered into by reason oHt. and it must not 
have been frandnlent. 


"In every case the state of mind of the 
debtor is the paramount consideration. The 
intention or view to prefer the creditor as 
the causa caa?a«s of the debtor’s conduct 
is the cardinal point round which tbe 
whole question turns; if that intention 
be shown not to have existed, it is 
of no importance that the creditor had 
knowledge of the debtor’s insolvency or that 
the debt was not dne; nor for this purpose is 
it true that tbe debtor must be taken to have 
intended the natural consequences of his act. 

Speaking generally, I think the authorities 
support the view that the words with a 
view of giving such creditor a preference 
over the other creditors"^ bear the same 
meaning that the word ‘ voluntarily” was 
ooDstrued to have in the old Bankruptcy 
Act in England see as to this Mellish, L. J. 
in Bolland, Ex parte, Ohetrv, In 
and that a Court is justiBed in holding 
that tbe payment to a creditor made by 
a person, who at the time of such payment 
is unable to pay bis debts, must be taken 
as a payment with a view to prefer that 
creditor, if it is established that the pay- 
ment is made of tbe debtor’s own accord 
not in the ordinary course of business and 
withont any sort of pressure being brought to 
bear upon him. And in any event, as observed 
by Vanghan 'William?, L. J., in Lake, In re. 
Dyer, Ex parte (2), ''il a man on the eve of 
bankruptcy makes a payment to a particular 
creditor, tbe presumption immediately arises 
that ho makes that payment with the domi- 
nant view of giving a preference to that 
creditor over hie other creditors” The same 
learued L-ird Justice remarked in another 
case [Elton !f Oo., In re. Vmey, Exports 

(3)1 that “the fact” tha' 

(1) (1B71) 7 Ch. Ap. 24 at p. '/7; 25 L. T. 0^6; 20 

K- B-710 at p 717:70 L. J K B. 
890: 84 L. T. 420: 49 W. B. 291 ; Maosja lin i7 1. 

^ (8) 2 Q- B. 18 at p. 17: 66 L. J. B. 491| 4 
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were insolvent when “they made the pay. 
ment, and knew that they were insolvent, 
causes the onus of proof to shift, and it 
is for the respondent to show that the 
payment was not made with a view to prefer 
him ” 

Tbe law on the snbjeot being as stated 
above, the question arises whether in the 
present case the paym“nt to Labhn Ram 
was frandnlent and void within tbe mean, 
ing of section 37 of the Act. As I have 
already pointed out, Umrao Singh was at 
the time hopelessly bankrupt, and accord, 
ing to Labbu Ram himself the payment 
was made by Umrao Singh of his own 
accord and without any sort of pressure 
being put upon him. In these circumstances 
it was for Labhn Ram to prove that the pay 
ment did not fall within the purview of section 
37 of the Act. and this, I must hold, he has 
failed to establish. 

I accordingly dismiss this appeal with 

Appeal dismissed. 


MADRAS HIGH COURT. 

Sbcosd Civil Appbal No. 2311 or 1917 . 
November 15, 1918. 

Present-. -Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 

Rbvd. gabrielnathaswami 

Dafs.vuamt No. 1 — Appell 4 nt 

vrrsus 

VALLIAMMAI AMMAL and others — 
Plaintiff* and Defendant No. 2 — 
Hr.^pjndents. 

Hindu Lauj-Marn'aje-Asara form—Pretumption. 
— ParisanJ. whether bride price— Custom of community. 

The payment of pansa:^ at the time of marriage 
as between Uindue does not necesearily conetituto 
it as bride price or render tbe marriage one m bho 
A.sura form. The real test is whether m the 
community or among the parties the payment of 
varisam is tasitly understood as being dubstantially 
iTpaymeabf.T talcing the girl in marriage [p. 424, 

*°If any money paid by the bridogrooin ia utilised 
for the benefit of the bride, it should not be treated 

as bride price [p »24, col 0 . 

Ordinarily, the presumption is, whateror may bo 
the caato to which the parties belong, that a 
marriage should bo regarded as being in the 
Brahma form, unless it can be shown that it was 
in the Asura form. [p. 424, cob 2.j 
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Seoond appeal ag^iinst tba decree of tbe 
District Coorr. linoevellf, in Appeal 
Sait No. 555 of 1916, preterred against 
the decree of the Court of the Temoorary 
Additional Distriet Muasif, Tinnevelly, in 
Original Snit No. 147 of 1916. 

Facts appear from the jadgmeQ\ 

Messrs. .4. Srishaswjimi Aiyir and E. 
Vi'iyxka Rm, for tbe Appellant. — The lower 
Court has erred in holding that because there 
was a payment of pirisam at the time of 
marriage, it was a bride price and the 
marriage was of necessity in the asura 
form. The pimonis an ordiu iry present. 
There is no evidence that, in this cue. it 
was a bride price. See Authiketavulu Ohetly 
V. Rimanu am Oh-^tty (U. 

Ordinarily, in thaaosease ofevilenst) 
tbe contrary, the presamp/ioa, under Umia 
Law, is that a marriage was in tbe brah- 
ma form. 

Mr. N. Kuniithjpalkam Aiyar, for the Re- 
spondents. — Toe finding of the lower Courts 
is oorrect. Parisun ordinarily denotes bride 
price 

JUDGMENT. — The suit is by the widow 
and daughter of the brother’s son of tvo 
sisters to recover tbe property of the<r aunts. 
Tbe defendant claims to have obtained a 
oouveyanoe ' of it from the reversioner of 
tbe husband of one of the aunts. The 
District Munsif was of opinion that the 
defendant’s vendor was not a reversioner. 
He also came to tbe oonolasion that the 
two aunts were married in the Asura form 
of marriage and that the plaiottS was 
tbe preferential heir. The two Courts have 
assumed that if the bride’s parents received 
what is known as pansu panam^ it must be 
deemed that the girls were married in tbe 
Asnra form and not in the Brahma form. 
Apparen'lf tbe Pleaders who appeared in 
tbe case as well as tbe tw< juJicial o£iers 
took it for granted coat the partsu p^natit 
meant bride price. Tnere is nothing in 
the evidence adduced in the case to show 
that tbe money paid to the parents at tbe 
time of the marriage as piris’^ pinam wts 
tbe consideration for giving tbe girl in 
marriage. There is no authoritative de- 
dnition of the term “parisam'*. In Win- 
Blow’s Diotiooary it is translated as ' dona- 

' (l)»Tnd. Cas. 54l| »2 M. 51. Md M. L. J. 638; 6 
M. I,. T. lea. 


tion, fee, present, etc., by the brldsgnom 
to the bride before proceeding iochahoa-p, 
for marriage, as jeweD, apparel, m?ney, 
rice, frnits, etc.” U may be that parisam 
is a relic of what in the old days was 
regarded as tbe price for tbe briie. The 
evidence of the caste mec or of tbe com- 
munity has not bsan taken to ascertain 
tbe origin of this castom or tbe reason for its 
prevalence in the community. It was held 
in Authikeiavulu Chitty v. R'im 2 nuia'n Ohetty 
(l) that a small present given to the bride’s 
parents shonld not be regarded as bride’s 
price. The real test is whether in tbe 
community or among tbe parties the pay* 
ment of p-i'isaTt was tacitly understood as 
being sabstancially a naym*nt for taking 
the girl in marriage. Toat will dapend 
generally upon Cne evidence in the oa'«e. 
Unfortunately, in this case having regard 
to the attitude of all parties tbe real ques- 
tion has not been considered. We may 
draw attention to certain well understood 
principles of Hindn Law on tbi.a eobject. 
In Manu Chapter 3, section 44 it is indi- 
cated that the payment of bride price is 
opposed to all Shas'ra-; furth-^r on we 
read that if any money paid by the bride* 
groom in o'iliped fur tbe benefit of the bride, 
that should not be regarded as bride price. 

Ordinarily the presumption is that what- 
ever may be the caste to which tbe parties 
belong, a marriage should bs regarded as 
being in tbe Brahma form nnless it can be 
shown that it was in the Asnra form. 
Authikesavulu Ohetty v. Ramanuiatn Ohe'.ty 
(1;, Ohuni Ltl v Surij Rim (21, Uira v. 
Hansji Pema (3) and Muthu Aiyar v. 
Ohidiimbara Aiyar (4) lay down this proposi- 
tion. in this state of tbe authorities we think 
it desirable that further evidence shouli 
be taken on the qne-itioo. Having regard 
to the oiroumstauce that in the Courts below 
tbe let defendant did not a»k for a speoi 
fio is-me on tbe ques'ion, we would have 
rsfussJ to start this eojulry but for tbe 
fact that our deoieion on this question 
may be regarded as laying down that 
wherever pjrisim is paid the marriage 
should be regarded ea being in the Asura 
form. Tois is a ssricus propjsitioo which, 

(2t 3 lad. 'Jas. ^6'. ll iW-, M Bo q. L R 7 i 

(B; 7<nd ; i-l Boo L R I 

si) 3 a. L. J. 2 4, " 
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if it i5 t> b3 Uid do'o. 
after tak.e* the evideeee of the 

to whieh the pertiee belooj. At the 
aaeie time we are o! opinion thi, ai thie 
enciairy has been neaeesiteted by the failare 
of the defeodent te «et toe pr.peri.eeea 

aeltled, he mast pey the 

eoqicy io any event as well as the eee.e 

in the lower Appellate Conr . We shall, 
therefore, ask the lower Appellate Oonrt te 
return findings npon the folhwingqaoitions^ 

(а) . In the oeonmnnity to whioh the partiee 

belong U the payment of /W''"; 

lent to the payment of bride pn a 

(б) Did the partiee in the partiealar 

ease regard the payment of pinsaea as 
bride p*im? Tne liwer Coart can take 
freeh evideooe and ehoald oome to a om- 
elneion on it in the light of the ooeervatione 
„e have above made. It is alio neeeeeary 
to ask for a finding on the evidenee al- 
ready on record npon . 

have not been desided by the D'*'"’' 
Jndge, namely, (c). Whether the let defend- 
;;„t* vendor was the nearest .^versiin.r 

to the bne bands of the two 

(d) Are there any reversioners nearer 

than the plaintiffs?. 

Pinfing eaoald be aabnittsl m terse 
mental, seven di/J will b) allewed fir 

objeotiona. 

lines remitted. 

a/c. P. 




PUNJAB GH[BF COURT. 

SscovD C ivil Appail No/ 24 fc3 ok 191 . 
March l9, 1919. 

Pment;— Mr. JaUioB Martioaia. 

ARUR SlNGtt -OBK«Hi)AaT — APPElsLtNr 

ver$u$ 

PaRCAB SINGH A<0 ortiiBi— PLiKTiKPa — 

R'iSPaliDf NTS. 

Art (II ol l«)U. « 

m'rit wh^thtr m%<l bi e.nyreti—Bd>ii mikinj mM.on 
of othif binl, xoKUhtr acknuoUljntnt 


Anaaka.vrlei^mnt of liability aal« sejtioa 19 
of th) binitv.i-)! All a<i-A n->S b3 erpa-ajj, bi* 

f.adjfeadin's m%d3 mention 
„flhir“l.‘m, a -eparate beat a -ruin .n-n 
saratutid bf bin in of th'?pU'Ot‘d- 

i. ACAwn^nt impH^d th»cmoaf*y wa, 


da-j t'» th-3 plaintilt stpiritely on tlio other bond 

and that, therefore, it aiuountod to an apknowlcd),'. 

meat of liability within the iiioaiims of soclioi. li) 
of tho LimiUuion Act. [p. 426^ col. 1.] 

Siooiid appeal frocn tba decree of the 
DHtrioi Judge, Lahore, dated ths 6th May 

1918 

Mr G^bind R'lm, for the Appellant. 

Mr. Tirath Rim, for the RespoDdeotfl. 

JUDGMENT,— The plaintiffs sue for 

money dm on two bonds, dated the 2nd 

Novanbar I )0» aol the 23rd July 1914, 
and have been given a de>re 0 . The ques* 
tions are only whether the eoi'. on the Bret 
bond is within time by reason of an acknow- 
ledgment contained in the second one and 
whether consideration passed for the Srst 

bond 

The bond of 1914 makes mention of 
there being a separate bond tor Rs. 430 15 0 
(*■ e., the bond of the 2bd Ncvemler 1908). 
This* clearly implies that money was dao 
to the plaintiff separately on the other bond. 
The learned District Judge bolds that an 
aioknowledgment of liability need not be 
express, hoc may be implied, and this 
view is supported by the statement of 
the law given on page 104 of Rustomji s 
Law of Limitation, 2nd Edition, by O-jpahao v. 
Harilal (D and by Haniram Seth v. Seth Eup- 
(hand (2), in which it was held by the Privy 
Council (cn page 1057) that an acknowledg- 
ment of liabjhty by one of the parties to 
pay bis debt to a certain person might be 
deduced from bis written admission of 
having bad open and current accounts with 
that person. 1 agree, therefore, with the 
lower Appellate Court that the suit is 

within time. , . . j * 

As regards consideration it is argued for 

the appellants that the statement made by 
Sant Singh, the original plaintiff, on which 
reliance has been placed by the lower 
Appellate Court, cannot be treated as evi- 
deooe as the deponent died before he could 
be orois examined, and that the diary 
referred to in hie statement must also be 
left out of account. Assumieg that this 
is flo, still it appears from the judgment 
of the learned District Judge that he 
regarded the rsmaining evidence alone as 
Boffiiient proof of the passing of considera- 

(1) 0 Bom L. U. 715 at p. 7!fi. . . 

(2) 83 0. 10t7 afcp. 1057 fP. 4 0. L. J. 91: 8 
Bo-n. L. R fiOls 10 C. W, N Rl?, 1 M. L. T. 19^: 9 A- 
L.j-I. 5^5; 16 il. U. J. 3005,3 N. h. R.5l39;83 1. A.ll». 
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tioD. He said that the admieeion of the 
debt ooDtaired in the bond of 1914 waa 
good evidence that oonsideraiion had parsed, 
and that the evidence of Dial Singh and 
other peraoDS, coinciding with the admia* 
eion, oonld not be swept aside. Theexoln* 
eion of Sant Singh’s statement and of bia 
diary wonld not, therefore, be a enfficient 
reason for interfering with the lower Appel- 
late Court’s decision. 

I accordingly dismiss the appeal with costs 

Appeal dismisned. 


CALCUTTA HIGH COURT. 

ApPBALVROU APPELLiTB DsCKEE No. 517 

OP 1918. 

May 29, 1919. 

J'reeenl: — Mr. Jastioe Newbonld, 
DUKHIT RAM MALI and another — 
Plaintiffs Nos. 1 and 3— Appellants 

tertut 

Sheikh NEWAJ ALI— Principal 
Dafendamtand others — Respondents. 

Hindu Law — Pa/'filion — IKidoio, ivhether can get 
ahaolute right to estate of husband on pnrfition u-ith 
sons. 

On partition between her eons, a Hindn widow 
can, by epecial agreement or arrangement with . the 
sone, get an absolute right to that portion of the 
estate of her hoeband which is allowed.to her. [p. 4z7, 
col. ?.J 

Debi Mangal Prosed Singh v. Mahadeo Prasad Singh, 
liInd.Cas. 1000; 34 A. 234 (P. C.)} 16 C. W. N. 409; 
9 A. L. J. 263; 11 M. L. T. 217; (1912) M. W, N. 324; 
14 Bom. L. R. 220; 16 C. L. J. 344; 22 M. L. J. 462; 
39 I. A. 121, followed. 

Appeal against the decree of the Addition- 
al Subordinate Judge, Mymensingh, dated 
the 27th November 1917, reversing 
that of the Munsif, Ist Court at Bajitpur, 
dated the 27tb November 1916. 

FACTS appear from the judgment. 

Baba Annada Charan Karkun, for the 
Appellants. — This appeal is on behalf of 
the plaintiffs and it arises out of a suit 
for recovery of certain lauds ou declaration 
of plaintiff’s right thereto. The Court of 
6ret instance decreed the suit, and the 
decision has been reversed by the lower 
Appellate Court. 

The question for decision is, what is the 
patiire pf the interest acquired by the mother 


[1919 

under the Dayabhaga School of Hindu 
Law in property obtained by her on 
partition amongst her sons, i. s., whether 
she gets an absolute interest or a mere 
life-ioterest therein? It is now well- 
settled that under the Dayabhaga School 
of Hindu Law, on partition between the 
sons the mother is entitled to take a 
share in lieu of her maintenance, and 
she gets only a life interest therein. Sea 
Mayne on Hindu Law and Usage, 8fh 
Edition, section 621, at page 866, The 
principle laid down in Bridoy Kant BhaUa‘ 
cherjee v. Behari Lai Mookerjte (l)also supports 
my contention. So the share which the 
mother in this case got on partition 
between the sons most revert to the sons 
on the death of the mother. The defence 
was that the land was acquired with funds 
of the joint family consisting of the mother 
and the sons. But under the Dayabhaga 
School of Hindu Law the mother cannot 
be a member of a joint family. The 
learned Subordinate Judge, in reversing 
the decision of the primary Court, has 
some to no finding as to whether the 
property in suit wae acquired with funds 
belonging to the brothers or with the 
funds belonging to the mother and the 
brothers and unless the latter is proved, 
the mother cannot hsve an absolute 
interest in it. The mere fact that the 
property was acquired when the sons and 
the mother were living jointly does not 
give the molber an absolute interest in 
the properly, because the mother is no 
member of the joint family in the sense 
in wbiob the expression is used in the 
Dayabhaga School of Hindu Law. 

Babu Qopal Chandra Das, for the 
Respondents. — The proposition of law that 
the mother is entitled to a life-interest 
in the share obtained by her on partition 
between the sons is no doubt well settled. 
But ^ that proposition will not have any 
application in this case. It appears that 
plaintiff No. 1 claims by right of inheri- 
tance from his mother, and plaintiffs Nos. 2 
and 3 claim by right of inheritance from 
their grandmother, and they rely mainly 
npon the arrangement or contract made 
between the mother and the sons. Here 
what was partitioned was not the ancestral 

(1) 11 C. W. 589, 
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property of the sons bat property ao<iaired 
by the mother and the sons joiotly, bo 
that the mother got an absolate intereet 
in the share reoaived by her Refers to 
Mayae'e Hindci Liw, Sth B Jition page ri63. 
Even the mother ean by agreement of 
the parties get an abmlate interest in her 
share. Sae De6» Protad Singh v. Sdaho’ 

deo Prasad Singh (2). The lower Appellate 
Goart has decided rightly that the mother 
ia this ease got an absolute interest in 
her share. The qaestion before your 
Lordships is one of faot, vii,, whether the 
mother had a mere life estate or an 
abaolate interest, and it has bsen found 
that the mother got an absolute interest 
in her share, and that Boding is oon* 
elusive. 

The appellants before your Lordship are 
the plaintiffs Nob. 1 and 3 and not the 
other plaintiSd, and the appeal should be 
limited to the extent of their shares only. 

Baba Annoia Oharan Karkun briefly 
replied, 

JUDGMENT. — This appeal arises out 
of a suit for recovery of a two thirds 
share io a certain land on the declaration 
of the plaintiffs’ jote right thereto. The 
plaintiff No. 1, defendant No. 2 and the 
father of the plaintiffs Nos. 2 to 5 ere 
three brothers, sons of Rim Maoikya and 
bis widow Kisfaori. The plaintiffs claim 
the laud on the allegation that Bisbori 
had only a Hindu womau’e interest in that 
land, which would devolve on the three 
brothers on her death. The defendants 
Nos. 1 and 3 claim as parcbasers of 
Kisbori’s iuteresf, alleging that she had 
absolute interest in that laud. It appsara 
that the three brothers, who were formerly 
joint, divided their property and the 
property in suit was given to E'shori. 
The plaintiffs, who are appsllants before 
me, rely on the principle of Hindu Law 
that the property obtained by a widow 
00 partition of the family estate wjuld 
devolve on her death on the next heirs 
of her hnsband. This proposition of Hindn 
Law is not di-tputel on bshalt of ths 
respondents. Waa'. is ontenislis, Bruly, 
that it diji o>; a.>A/ ‘’h) presont caie, 

(2) li lo l. Oas. lOO>, H 0. W. N. 419? 9 A L. 
268i II M, L T 217; M. W.N 3^4; U Bom. 

L. E. 220i 15 0. L. J. 341; 22 U. L. J. 462; 31 A. 234; 

89 1. A. Ul (P. 0.). 


where admittedly the property in suit is 
DO part of the ancestral estate and never 
belonged to Eishori's hnsband. Secondly, 
it is oontended that even if this proposition 

applies, a special agreement can be made 
with the heirs to give the widow an 
absolnte right, and it is fonod by the 
lower Appellate Court that on partition 
the widow did get an absolute right. That 
by agreement a widow on partition with 
her BODS can get an absolute right appears 
from the Privy Oonnoil case of Debt 
Mangal Progad Singh v. Mahadeo Pragad 
Singh <2). Also the finding of the 
learned Sobordinate Jndge is *'l dp not 
believe tbe plaintiffs’ evidence which says 
that she got a* fourth share for her 
maintenance,” and then relating certain 
oiroamstanoes he goes on to say ’Voder 
the oiroamstanoes 1 believe that tbe said 
Eishori bad absolnte right to tbe land 
and that the plaintiffd' case that she had 
only a life estate bas not been established.” 
These findings are equivalent to a finding 
that there was an arrangement by which 
tbe widow got an absolnte right, Having 
regard to tbe pleadings of tbe parties 
nnder tbe oiroomstancee referred to in 
tbe jndgment, there were materials on 
which tbe lower Appellate Court conld 
come to this finding. 1 oen see no reason 
which would justify me in reversing this 
finding on second appeal. 

The appeal, therefore, fails and is 
dismissed with costs. 

Appeal diirriiaed. 


PUNJAB CHIEF COURT. 

Civa RsvibiON No. 664 or 1918. 

February 18, 1919, 

Preient :—Mr. Justice Cbevis. 

CBUNl LAL— Flmntiff — Appelukt 

virgug 

BOKHAN LAL— Dbfbndant — BtspONpiaT. 

Cu’»l Procedure Code (Ad V of 1908), a. lift, 0. VIl, 
r. 1 1 lb Court Fee$ Act » Vli oj »870», 3. IJ*— Order 
requiring plaintiff to make up deficient Court-Jee on 
plaint — Aevition, whether maintainable — Procedure. 

-Where a Court calls on a plaintiff to make up the 
Court-fee on his plaint and the plsintiff oontendt 
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that tlio foe already paid is suthcieut, the High Court 
wdl not iuiertoro wiih the order in revision. It is 
for the olaiiitifl to make up liis mind wtietlicr he 
will comply with the Court’s order or not If he 
'loes not comply, his plaint will bo rejectod. Then 
unless tho trial ' 'oiirb’s order is under soctiou 

of the Court hVes Act, the plaintiff will have 
a right of appeal If the order is final, neither an 
appeal nor revision will be co.-npotent. 

Rsvisioi) from the order of the Sabordi- 
nate Jodge, Ist Clasa, Lahore, dated tbe 18th 
Jane 1918, 

Mr, Tirath Ram, for tbe Petitioner. 

JUDGMENT.— This is an application for 
revision of an order oAlIing on plaintiff to 
make ap Conrt-fee on his plaint. Plaint* 
iff’s . contention is that the fee already 
died is Boffioient. 

1 do not consider that I shoald interfere 
on re7i8ioD. It is for plaintiff to make ap 
his mind whether he will comply wi'h 
the Court’s order or not If he does not 
comply, then his plaint will be rejected. 
Then, anless it is a case of the hrst 
Coart’s order as to the amoant of stamp 
regaired being final by virtce of section 12 
of tbe Court Fees Act, the plaintiff will 
have a right of appeal. If tbe first Coart's 
decision on the point is final, then of 
course no Appellate Coart can apset it, and 
I do not consider that a decision which 
is declared by law to be final sboold be 
attacked in revision any more than in 
appeal. 

Revision dismisied. 


MADRAS HIGH COURT. 

Lritbks Patbht Appb4L No. 93 op 1917. 

April 23. 1919. 

Tresent Mr. Jastioe Oldfield, Mr. Justice 
Seshagiri Aiyar and Mr. Justice Kumara* 

swami Sastri. 

POLICHERLA VEBRARAGHAVA 
REDDI — Appellant 

versus 

CHERLA SUBBA REDDI (died) and 

j ' 0THIR8 — RbSPi*NDB>TS. 

^ Iramfer of Properiy Act (17 of 68?;,* 6?— Tis- 
peudene, doctrine of, scope of~Appeal— Alienation 


peniliiuj appeal — Alienee, joinder of, oh paity^Conu 
})rnmise beticcen origin'll parties, lohether binds aUenee 
—Civil Procedure Code (Act V of jhOS;, 0. XXII, rr. 
10, II, 0. XXIII, r 3. 

Under Or.loi' XXIF, rules 10 and 1 *, of tho Civil 
Procedure Code a transferee pendente life is entitled 
to come on record and to conduct all proceedings 
from the date he is added as a party, though ho is 
bound by all orders passed up to that date and 
cannot raise defences not open to bis transferer. 
A mortgagee pendente lile is within the rules, [p. 430, 
col 2; p, 4.3.3, col. J: p. 4'4, col. 2.] 

An alionco pendente life is not bound by a coin, 
promise between the original parties to which he is 
not a party. The moment he is impleaded, the only 
detraction of rights to which he subjects himself is 
the result of the litigation which has been openly 
and in his presence tried and decided upon, und 
wiiat could have been done by way of adjustment 
or compromise, if he is not before tlio Com t, should 
not b'' allow'd to interfere with his claim fur a fair 
tiialanda decision on the merits [n 431', col, J; 
p. 4-«'. col. l"; p, 4<-i, col. 2; p 4.-6, col. 1,] 

Per Seshagiti Aiyar, J The principle of Us pendens 
ennnciaecd in section of the Transfer of Property 
Act owes its origin to tho maxim that, wliere tlie 
subject in dispute owing to contest passes into tho 
cu.it dy of the judiciary, parties to it arc under an 
obligation not to withdraw it from the protection 
of (he Judge, [p. 4.32, col 1.] 

Appeal, uuder oUuse 15 of the Letters 
PateDt, against tbe deoleioo of tbe Honour- 
able tbe Chief Jastioe, in CJ. M. P. No. 
2734 of lyl5. reported as 43 Ind. Cas. £02, 
in Appeal No. 201 of 1910, preferred to the 
High Court agaiuet (be deoree of the Distriot 
Court, Nellore, in Original Suit No 6of 1907. 

PACTS — Tbe mortgagee of the suit 
properties bruuuht tbe present suit on his 
mortgage, pending which the mortgagor 
alienated tbe properties to the present 
appellant by way of mortgage. Snbse* 
quently, the. parties to tbe suit oompromised . 
tbe matter. At this stage, tbe alienee 
applied to be made a party and tbe 
existing parties thereafter applied to have 
tbe Gompromhe made a rule of Court. 
Their Lordships the Chief Justice and 
Srinivasa Aiyangar, J., differed as to whether 
tbe alienee could be allowed to Question 
tbe oompremise. The learned Chief Justice 
held that he could not. Srinivaea Aiyangar, 
J., held contra. Hence this Letters Patent 
Appeal. 

Mr. A'. Krishnaswamy Aiyar, for the 
Appellant. — There is a distinction between 
a compromise as a mere act of parties 
and one which ban been converted into a 
decree of Court. The former cannot bind-,- 
and tbe latter binds an alienee pendente Ht^ 
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exoept th<it where the oompnmiae is 
registered, a qaestioo of priority may arise. 
Bo when an alianae makes hini-'elt a 
party bsfore the oompromiea is made a 
rale of Court, eeation b2 of the Transfer 
of Property Act does not aoply and he 
oan righcly impago the omproaiise and 
oontinae prooeedings in his own behalf. 
See, as to an assignee’s right of appeal, 
Sitararnaswamy v. Dullu Likshini Naraecinina 
(1) aod Rai Gharan Ifaniaf v. Biswamth 
Mandat (2). 

(Oldeielo, J. — To allow yoar plea amounts 
to a permission to evade the dootrina of 
Us pendens.] 

But there is no injustiee to anybody. On 
the other hand, if the alienee does not make 
himself a party and a desree is passed, the 
deoree will bind him. The prinoiple is ennn* 
oiated in Tarakant Bannerjee v. Buddontoney 
Dossee (d). 

The E tglish law is not different exoent 
on the question of notioe. See Bellamy 
V. Sabine (4) 

[K(iMiR*ewj?i SaSTBi, J. — Section 52 does 
not oompel the Court to pass a decree] 

That is so. ^'Any decree that may ha pass- 
ed” are the words. 

See also Hnradhun Ohuc^erbutty v. Protap 
iJarain Ohowdhry (5) and Manpal v. Sahib 
Earn (6). (The latter case does not apply). 
Section 52 does not introduce any ne^v 
law of Us penit>ns. See Faiyaz Husain 
Khan V Bray Na^ain (7) and Bishop of Win 
Chester v. Paine (d). It is only the par- 
ties to a suit that are bound by the decree 
therein. 

(SB^u■QlRl Ajt*b, j.— I n England a pur- 
chaser ptnieite lite will not be entitled 
to redeem Section 91 of the Transfer of 
Property Act doee not provide expreesly.] 
See also 47 American Cyclopedia 319. 
Mr. A. Visvanatha Aiyar, for the Beepond- 

ents. — Thonffh the document of compromise 
(1)4-4 10(1 Oaa. S40;4lM.6l0iS L 
(2l <^6 lad.Oai. 4(0; 2U 0, L. J. 107. 

(3) 10 U. I A. 4nj 5 W. R (P C ); 2 Sar. P. C. 
J. !8ii 1 Sutli P. 0. J. 631- lU £. R. 1052. 

(4 '1857 44 K. R. 847( 26 b. i. Ch. 797; 3 Jiir. 
(■. 8.) 948; 6 W. a 1; 1 Do G. A J. 666; 118 R. U. 
828. 

(6» 14 W. R. 401. 

(6) 27 A. 641; A. W. N. (1905) 91; 2 A. L. J. 42-4. 
(7p 29 A. 339; 9 Bom. b. R. 650; 11 C. W. S. 6G; 
4 A. L. J. 8Ui 5 0. L. J. 658; 1 7 M. L J. 253; 34 I. 
102t 10 0. 0. 314 iP. 0.). 

^8) (1605) 8i K. R. 1062; 11 Vos. (Jr.) 194; 8 R. 
». 181. 


was executed only after the alienation, 
the actual compromise was arrived at long 
before the alienation. The decree was on 
the compromise as between the partiej to 
the suit and hence did not include the 
4th defendant (the alienee). 

The alienee has not got an iedependeut 
right of hearing. For that would amount 
to going beyond the deoree and the com- 
promise. 

[flouaRASWAUi Sastri, J.— The alienee is 
interested in impugning the compromise, 
why should he not be allowed to do so?] 
Section 52 does not make any sash 
ooDoeseion, and the section applies in the 
absence of fraud, or collusion or of want 
of bona fid es. 

[Komakaiwaui Sastri, J. — But every liti- 
gant has an inherent right to be heard on 
the merits of big case.] 

Only provided that those merits are not 
traceable to or dependent upon the merits 
of another’s case. 

There is no distinction in principle be- 
tween compromises and decrees in so far as 
both determine the litigation, See Annanalai 
Chetti'ir v. Malayandi Appaya Naik (9). 

[Mr. Krishnasami Aiyar . — A deoree is 
Donethelees a deoree though it originates in a 
compromise. That is Annamalai Chettiar y. 
Malayandi Appaya Naik (y),]| 

[SesHioiBi Aiyar, j. — Suppose the present 
plaintiff makes the alienee a party, can the 
latter impugn the compromise?] 

But be is only a purchaser pendente lite. 
How can bis character as such be altered? 

LOliiFIEld, j.— O iderXXII, role 10, makes 
him an intereetsd party.] 

But that rule applies only where one 
man walks out and another comes in. A pur- 
chaser pendente lite takes subject to the 
result of the suit, however it may end. 
See Annamalai Oheltiar y. Malayandi Appaya 
Naik (9). 

judgment. 

OLortBLo, J. — The material facts, aa they 
came before (bis Court at the bearing and 
as we accept them, are that plaintiff joed 
Ist defeodant and others on a mortgage and 
having failed in the Oourt of drat instaDoe,' 
appealed in 1910. Pending diapoial of-tbe 

(9) 29 M. 428 {V. B.), 1 M, M T. H5( 18 M. lr.J, 
872. 
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appeal, two moitgages on the property in 
suit were given by let defendant to 4.h 
respondent, the present appellant, in Jane 
and November I9U, Meanwhile negotia- 
tions for a oompromise had gjoe on between 
Ist defendant and plaintiff ; bat it is soffi- 
oient withont reference to the exact stage 
they bad reached, when the mortgages were 
given, to say that they resalted in a com- 
promise on 22iid December 1914, which was 
reported to the Court on 16th September 
1915, and which awarded to plaintiff as 
against Ist defendant the full relief aslred for. 
Fourth respondent had, however, in oonse- 
quenoe of bis acquisition of an interest in 
the suit properties been made a party to 
the appeal on llth February 1915. The 
question we have to decide is whether be 
is ooooladed by Ist dtfendant's action or is 
entitled to contest the appeal on its merits. 

There are noEoglishor Indian decisions, 
which can be applied to these facts directly. 
For in Annamulai Ohettiar v. ifalayandi 
Appaya Nath (9), aUbooffb a Fall Bsnoh of 
this Court held that the doorrine of U» 
pendef-s was not the leas applicable, because 
tbe litigation ended, as it must do here 
between plaintiff and Ist defendant, in a 
oompromise, tbe present case differs, because 
in it tbe alienee has been made a party, 
whilst tbe litigation is still pending ; and 
Manpal v. Sahib Bam (6) was decided in 
favour of tbe alienee pendente lite on the 
ground that be was impleaded at tbe plaint- 
iff's iDstaDOe and an issue was raised be- 
tween them at tbe trial, whereas here tbe 
joinder of 4tb respondent was opposed by 
plaintiff and there have been no proceedings 
since it. 

Tbe ease most closely in point is Tarahanl 
Banner'iee v. tudomoney Botsee (3), in which 
it was held that a person, who acquired title 
pending the litigation and whose applica- 
tion to be impleaded was refused on tbe 
objeotioD of a party, was not oonolnded by 
tbe decision reached before he could appeal 
against that refusal or institute a suit as 
supplemental to tbe one, in whioh he sought 
to intervene. The learned Chief Jnstioe 
has distiDgnisbed the principle then applied 
by the Judioial Committee on the grounds 
that the alienee olaimed, not as 4tb respond- 
ent here has done, to be added as a party, 
but to be substituted for his alienors 
and that seotion 52 of the Transfer of Proper- 
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ty Act had noil then bssn enacted. But with 
all respect, although 4-b respondent no 
doubt in terms applied to be added as a 
party, his application was in substance to 
be substituted as one for Ist defendant in 
respect of tbe portion of the latter’s interest, 
whioh had devolved upon him ; and as 
regards seotion 52 the decision of the 
Judicial Committee is in point, not with 
direct reference to tbe general doctrine of 
lispenlene enunciated in it, but as indicat- 
ing tbe effec: on the application of that 
doctrine, whioh anor^er, such ae 4tb re- 
spondent has obtained in tbe present ease 
and such as wonld have been passed in 
England even before the English Order 
XVII, rule 3, was enacted, would have had. 
It is on tbe meaning and legal oonsegaences 
of such an order that our decision must 
depend. 

The order in 4th respondent’s feviur was 
passed by Tyabji, J., in the ereroi-e of his 
discretion in the nsnal course under Order' 
XXII,rule 1.0. It was not appealed against 
or, so far as appears, attacked before the 
Division Bench ; and, although some objec 
tion to it bas been mooted in argument 
before ns, we have no reason, in tbe absence 
of any ground of appeal relating to it, for 
refnsing to give it effect. Ae regards tbe 
effect, which it should receive, plaintiff’s 
position IB not clear. For bis argument is, 
as I understand it, that 4th respondent, 
having been impleadeJ, is nevertheless not 
to be heard on tbe merits of the appeal. 

If so, tbe order be has obtained will be 
deprived of meaning. For an order under 
Order XXII, rule 10, is statedly one per. 
mittiDg tbe continuance of the proceeding 
against the person in question, subject pre- 
sumably to his enjoyment of tbe rights of 
procedure, ordinarily available to a person 
in bis position. The doctrine of lie pen- 
dene is, as explained in Bellamys. 5o6»ne (4), 
founded, not on any implied notice to tbe 
world of the pending litigation or other 
substantive consideration, but on the prao. 
tioal ground that in the absence of such 
a doctrine there wonld be no certainty 
that tbe litigation would ever ooma to an 
end j and there is, therefore, no objection 
to reading Order XXll, rnle 10, as enabl- 
ing the Court in the exercise of its die- 
oretion to exclude from the operation of the 
doctrine cases, in which that mischief need 
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nol be appreheoded. In Ohunnt Lai v. 
Ahiul AU Kh >n UO) Hinnerjee, J,, no doobt 
said with reference to the position of a 
respondent impleaded nnder the provision 
formerlp oorresoondinj with Order XXll. 
rale 10, thit “ ae he took the assignment 
pendente life the dootrioeof Us penieni ap- 
plied to his case ” Bnt his meaning ap- 
pears from the immediately snoaeeding sen* 
tenoe, "seotion 372 was oonseqaently applica- 
ble and appellant was not competent to 
raise any plea which his assignors could 
not have pnt forward,” to have been that 
he would be restricted to anch plaas, not 
that he could not plead at all or thathls 
right to plead was still to be determined. 
Id Ahmedohoy v. Vulleebhoy (ll) the facte 
were similar to those before ns except that 
a salt, not an appeal, was in qaestion,aod 
that in applying to be made a party tie 
alienee' relied, not like 4th respondent here, 
on hie alienorN intention to compromise, 
bat on facts indicating bis intention to 
oollnde with the plaintiff; and the alienee 
was, after an exhaustive review of the 
English and Indian Law, made a party, 
statedly in order that be might pnt for- 
ward the defences open to bis alienor. No 
ease consistent with plaintiff's coDtentions 
had been shown ns; and in these oironm- 
stances I oononr with Srinivasa Aiyangar, 
J., and direct that the appeal be posted for 
farther bearing on the merits. 

SESaiQiRl Aitak, J. — Both the learned 
Judges who heard the appeal have agreed 
upon the facts and altboagh it is open to 
ns to go behind their jadgments, I am 
satisfied that the findings come to by them 
ate amply borne ont by the evidence given 
in the ease. Therefore, the facts on which 
the qnestion of law has to be decided may 
be stated as follows. The Ist defendant 
ezeonted to the 4th respondent two mort- 
gages in Jane and November 1914. Tbe 
plaintiffs mortgage was long anterior to 
the 4th respondent's mortgage. It was on 
the 28tb of Febrnary 1895. The sail was 
brought upon this mortgage in February 
1907. Tbe judgment of the lower Court 
was given in March 1910. An appsal was 
preferred to this Court in August of the 

(10) 38 L 381. 

tU) 8 B,833| 8 Ini Jur. 680; 4 Ini Doc. (H. s.) 

969 . 


same year. Duriug the pendency of tbe 
appeal the mKtgiges to tbe 4tb respondent 
were executed. Thereupon be applied to 
tbe High Court to be made a party respond- 
ent to tbe appeal ; and this application 
was granted in February 1915. The plaint- 
iff presented an application on the 16tfa 
of September 1915 that a compromise 
entered into between him and the Ist defend- 
ant in Ddcember 1914 should be accepted 
and that a decree ebouid be passed in terms 
of it. This was resisted by tbe 4t;h re- 
spondent on various grounds. lasnes were 
sent down by tbe learned Judges for find- 
ing whether the alleged deed of compro- 
mise was in fact ezeonted, whether the 
terms were settled prior to tbe alienation in 
favonr of tbe 4tb respondent, and whether 
tbe compromise was the resnlt of fraud or 
collusion intended to defeat tbe rights of 
tbe 4tb respondent. Tbe District Judge fonod 
that the Razinamah was eieonted on 22od 
December 19i4, that altbongh there were 
negotiations for the compromise for some 
time the final terms were settled only on 
that date, and that there was no fraud or 
collosion between the Ist defendant and 
tbe 4tb 'respondent. These findings were 
accepted by tbe learned Chief Jnstioe and 
Srinivasa Aiyangar, J. Bat they differed on 
the question whether tbe 4tb respondent 
was bonnd by the terms of the compromise. 

In tbe argnments before ns on behalf 
of the respondent there was nocoDsoionsIy 
a confusion of ideas. Tbe main contention 
was that, as, if tbe 4th respondent were 
not a party to tbe appeal, he wonld have 
been bound by tbe resnlt of tbe litigation, 
it follows that he mast be deemed to have 
accepted the mortgages snbjeot to the pos- 
fiibility of tbe Ist defendant and tbe 4th 
respondent entering into a compromise, and 
that, therefore, altbongh be may have 
been a party to tbe litigation, be was bonnd 
by tbe terms of the compromiee in tbe same 
way as if he bad not been made a party 
at all. As I said before, there are two 
ideas involved in this contention which 
shonld be kept distinct. In the first place, 
there is tbe protection of law or tbe dis- 
ability arising therefrom owing to tbe fact 
that a property wbieh is tbe snbjeot of 
litigation has bsen privately dealt with. 
That protection or disability is provided for 
by section 52 of the Transfer of Property 
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Aot. There is a di’etiDot right whiph is 
iodeperdent of the theory of Us pn’ens 
whioh a party to a fait has. That right 
is that where a party is before the Conrt 
and is iotereated in the eabjeat matter of 
the litigation, his rights shoald not he 
affected by any adiastment or oompromise 
to which he is not a party. If these two 
distinct priooiplcs are boroe in mind, the 
solotion of the problem may not be dieSialt. 
I will first deU with section 52 of the 
Transfer of Property Aot. I do nob wish to 
embark upon any lengthy historical review 
of the principle of Us pendens. Bat 1 may 
be permitted to point out that the rules 
owes its origin to the maxim of Roman Law 
“ Rem de qua conirovfrsia prohib mur in 
acrum dedicare, which I understand to 
mean that where the subject io dispute 
owing to contest passes into the custody 
of the judiciary, parties to it are under an 
obligation not to withdraw it from the 
protcofon of the Judge. From this initial 
principle the law of Us pmdens has been 
developed in the jurisprudence of the 
VdriouB oouotriBP* 

In England by28Bdw. I, Ch. U, a pur- 
oha^e pendentslite was declared ohampertous 
and was held void. Subsequeutly it was 
held mostly by the intervention of the 
Equity Courts that the transactioD, however 
repngoant to law, was not void altogether, 
but was enforceable aubjecttothe r«ioUof 
the litigation pending in the Coort^ The 
bietofical judgment in Bellamy v Sabine (4) 
is now the basis of the principle of Us 
pendens in England. Lord Cranworrb, the 
Lord Obanoellor, said in tnat case : It 

affects him not because it amonnts to notice, 
but because tbe law does not allow litigant 
parties to give to others pending the liti- 
gation rights to the property in dispute so 
As to prejudice the opposite party . . . 

The necessities of mankind require 
that theideoieion of the Court. ..shall be 
bindiug, not only on the litigating parties 
but also on those who derive tir.le under 
them by alienations made pendiog tbe suit, 
whether such alienees bad or had not notice 
of pending proceedings.” In order to avoid 
the possibility of fraud it was held that to 
attract tbe principle of Us psndsns the.-e 
toast be active controversy in the litigation 
that is pending. This principle has 
been recognised in section 52 of the 


Transfer of Property Aot. Tbe mtaning 
of the expression oontenticos proceeding” 
has given rise to a ooi fiiot of views. It was 
nltimately hell i‘i Annamahii Oheltiar v. 
M'tlayinii Appaya Naik (9J that if the 
suit was contentious in it^ inception, this 
character of oontentioasness wa? net taken 
away by tbe fact that tbe parties subss* 
quently entered into a oompromise. This 
mast be treated as an exception to tbe 
general rule. Tbe result of ibe legislation 
and of tbe authorities is that if the pur- 
chaser is not a party to the suit, be will be 
bound by a litigation which was in its in* 
caption contentious, whatever may ba the 
process by which tbe ultimate conclusion 
is reached, whether by obtaining after ac ive 
contest a decision by the Judge or hy a com* 
promise outside Court and its reogoition 
by tbs Judge. Tha^ is all that is implied 
in or expressed by section 52 of the Transfer 
of Property Act and by Annamalai Ohetiiary, 
Malayanii Appaya Naik (9). 

Now comes the question bow far thiy 
principle is to be modified where the pur* 
chaser is a party to the litigation. In 
Bennett on Lis Pendens all tbe authorities 
relating to tbe impleading of tbe purchaser 
as a party have been fully considered, 
He has come to tbe oonolusion (bat a 
purchaser is not a neeessary party. He 
goes further and says that Courts shoald 
not allow tbe purchaser to bs made a party 
to the pending suit. This pronouncement 
appears to me to go too far. There are 
some cases in which it was held tbe suit 
will be defective for want of proper parties 
if after notice of a purchase the 

plaintiff does not make tbe purchaser a 
party. However that ra&y be, in this country 
tbe matter is set at rest by Order AXlIi 
rule 10, of tbe Code of Civil Procedure* 
Under that rule “ in oases of au assign*, 
meat, creation nr devolutioo of any interest 
daring the peudeocy of a sui^, the suit 
may, by leave of tbe Court, be oontioued 
by or against the person to or upon whom- 
such intereet has come or devolved.” It 
was held in Uuhannai Husihullah Kkan^r 
Jarao Bii (I2j chat a mortgage psnlsnie We- 
is within this role. It has also besu ueld 
in this Court [vide Sitaramaswamy v. DuUa 
Lakshmi Narasammi {i)j that the purobasor 

(12) ,27 lad, Oas. 77fj 37 A. 323j 13 A. L J- 
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pendente lite has the right of preferring an 
appeal against a desision adverse to 
his assignor. No doabt Coorts shoald 
ezeroise great oaution in permitting a 
pnrobaser of this kind to beoome a 
party. Unless it is satisfied that the 
transferor is likely to aet in violation of 
the rights of the transferee, the records of 
the Conrt shoald not be bardened by the 
pleadings of the parohaser. and the prooeed- 
inge sboold not be lengthened by enabling 
snob a pnrobaser to intermeddle with the 
aait already pending. Bat when onoe the 
order has been made permitting the par- 
ohaser to oome in, it seems to me that 
the sabjeot matter of the dispnte in 
whish he is interested should not be deoided 
upon to his prejadioe withoot hearing him. 
That is a right which as saitor he possesses 
by virtue of bis being a party to the litiga- 
tion. Order XXIIf, rule 3, provides for the 
compromise of a suit It presapposee that 
all the parties interested have entered into 
the oompromise. If any one of them stands 
out, it is a well recognised principle of 
jurisprudence that the oompromise between 
the other parties should not in the least 
derogate from his rights. It follows from 
these provisions of the Code of Civil Proce- 
dure that although a purchaser pendetite lite 
takes the transfer subjeoli to the result of 
the litigation, and if he is not impleaded as a 
party he will be bound by any lawful com- 
promise or adjustment which may be 
entered into between the plaintiff and 
hie transferor, the moment that he 
becomes a defendant, the only detraction of 
right to which he subjects himself is the 
result of the litigation which has been openly 
and in his pre'enoe tried and deoided upon. 
Onoe he is in the array of parties, what could 
have been done by ^ay of oompromise or 
adjustment if be is not before tlie Court should 
not be allowed to interfere with bis claim 
for a fair trial and a decision on the 
merits. 

It was not seriously disputed that if there 
was a private adjustment outside the Court 
which is not reported to it, that would not 
bind the parohaser pendents lite. Therefore, 
what gives force to the adjustment is the 
sanction of the Court, and the question, there- 
fore, resolves itsalf ioto this. Can a Court 
sanction a compromise so as to affect the 
rfghke of one of the parties before it, 

28 


althoagh it may be a lawful agreement be- 
tween the other parties? My answer is in 
the negative. It was said that the finding 
that there was no fraud or oollu. 
eion is conclusive against the rights of 
the 4th respondent. I am unable to follow 
this reasoning. If there was fraud or oollu. 
sion, even thongh the purchaser is not a party, 
be can impeach the compromise in a fre.sh 
suit, and how is bis position bettered by 
intervening at an earlier stage to protect his 
rights? Further, the prejudice to the pur. 
chaser would not necessarily bo consequent 
npon fraud or collusion. The transferor and 
the plaintiff may honestly believe that a 
certain amocnt is due. They may not 
embark upon a oomplicated enquiry into the 
question of limitation. They may not desire 
to go behind what is apparent on the face 
of the record and may agree honestly to fix 
the amount that is payable by one party to 
other. But the purchaser pendente lite has 
a larger right. He can litigate the question 
whether the amount claimed in the suit was 
really due, whether it was barred by limita- 
tion and whether it is a binding debt. There- 
fore, the mere fact that there has been no 
fraud or oollusioD does not settle the rights 
of the purchaser penden'e lite There are 
observations in Rai Charan Mandalv. Biswa- 
nafh Mandal(2)to the effect that the parobneer 
would be affected only if he does not choose 
to make himself a party. Raradhun O^wc&er- 
hutly y. I’rotap Narain Chou'thry i5) is to 
the same effect. In Tarokint Bmneriee 
V. Ruadomony Dosaee (3) there are 
dicta at page 45* which vary strongly 
support the viow that the rights of a person 
who can and does intervene should not be 
affected by any adjustment or agreement 
between the other parties. I am, therefore, 
of opinion that the oompromise, although it 
may ba binding upon the l.st defendant, 
cannot affect the right of the 4th respond- 
ent to claim a julicial deoieion on the 
question. 

It was said that this woald lead to inoon- 
sisteot decrees being parsed in respect of the 
same subject matter. I feel no diffioalty on 
this point. Any decree to which the 1st 
defendant subieots himself willprma facie be 
personal and would affect property only in so 
far as the 4th respondent’s interests are not 
prejudiced. X agree in the order proposed by 
my learned brother regarding re*hearing. 
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Kcmaraswami SaSTri, J. — Thid appeal 
arises out of a differeDoe of opioion between 
the Chief Jaatioe and Mr. Jostioe Sreenivasa 
Iyengar aato the right of an alienee pendente 
liie who has been bronght on reoord aa a 
party under the provisions of Order XXII, 
rules 10 and 1 1 of the Civil Procedure Code, 
to object to the recording of a oompromiae 
entered into between the original parties to 
the suit after the alienation in his favour 
and to the passing of a decree in terms 
thereof. The facts are fully set out in the 
judgment of Sreenivasa Aiyangar, J., and 
the appeal has been argued on the basis of 
the endings arrived at by the District Judge 
and accepted by the learned Judges who 

6rst heard the appeal. 

A Pull Bench of this Court in AnnamaUx 
Ohettiar's. UalayarM ApjayaUaik (9) has 
held that an alienee pendente liie who is not 
brought on reoord will be bound by a decree 
passed on a bona Hie compromise arrived at 
between the parties, but there is, so far as 1 
am aware, no decision where the rights of an 
alienee pendente lite who is a party to the 
suit to object to the compromise have been 
decided. 

Section 52 of the Transfer of Property 
Act, which oodiBes the law as to li$ pet.dene, 
enacts that immoveable property, the right to 
which is directly and specifically in question 
in a suit or proceeding, cannot during its 
active prosecution be transferred or other* 
wise dealt with by a party, so as to affect the 
rights of any other party thereto under any 
decree or order which may be made therein 
except with the leave of the Court. 

To bring into operation section 52 there 
should be a decree. A compromise arrived 
at between the parties to a suit is like any 
other contract or agreement only binding and 
enforceable as between the parties thereto 
or their privies. Ordinarily a person who 
has parted with bis interest in property cannot 
by any contract or by any dealing with the 
interest be baa parted with affect the right 
of the alienee. If the compromise is not 
embodied in a decree, it cannot be said that 
an alienee pendente lite is bound by it. Is he 
entitled, if on reoord, to object to the Court 
passing a decree which would confer valid* 
ity on a transaction not otnerwise binding on 
him? 1 think the answer to the question 
must be soogbt, not with reference to the 
doctrine of 2 m pendens which assumes a 


decree to attract to itself the provisions of 
section 52, but to the provisions of the Civil 
Procedure Code as regiris the right of 
parties to a suit. 

There can be little doubt that a transferee 
pendente liie is entitled to come on record 
and to ooodnot all proceedings from the 
date he is added aa a parly, though he would 
be bound by all orders passed up to that 
date and could not raise a d^fenoe not open 
to his transferor. Order XXII, rules 10 and 
11, are based on the pricoipie that a person 
having an interest in the suit should be a 
party, so that be may have an opportnn ty of 
proving hie case and supporting bis title and 
also to prevent any chances of fraud or 
oollusioD on the part of bis transferor, who 
often after the alienation in bis favour retains 
little or no interest in the subject- matter of 
the litigation. As observed by their Lord 
ships of the Privy Council in Tnrnkant 
Bannerjee v. Huddomoney Dossee (3), “the law 
allows a par-y interested to intervene in the 
suit that right should not be rigirously dealt 
with.’* The danger of secret oollusiun 
referred bo by their Lordships is as real 
to-day as it was when the case was decided 
in le66. Ahmedbhoy v- Vulleebkoy 
(il) is also an authority in point. 
It is no answer to Che request of the alienee 
to be added to say that the alienation was 
pending suit a-i OrJer XXII, rule 10, express* 
ly refers to acquisition of interest pendente 
lite. Except under special circumstances, 
1 do not think tbe Coart ought to refuse to 
join an alionte as a party under Order 
Xall, rale 10. 

When an alienee has beer, so added, he 
gets all the rights of a party to a salt. 1 
can see nothing in tbe Code which reduoeB 
him to a mere figurehead bound by all tbe 
acts of tbe original parties because his aliena- 
tion was pending the suit, if for ezampla 
his transferee remains ez parte, can it be said 
that he oaonot let m evidence or prosecute 
or defend tbe suit because it has been held 
that an alienee pendente lite is bound by an 
ez parte decree passed in tbe Buit? Order 
XXlll, rule 3, contemplates a compromise or 
aajustmeut between all the parties to tbe suit, 
and It IS oiffioulc to see bow tbe Court can 
pass a decree on a compromise to which a 
party to tbe suit was not a party without 
such person’s consent, nnlees it ean ba 
held that a compromise as a eompromiii* 
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bstweeQ tbs original parting is bioiliog on an 
alienee pending suit. T>) do so would be to 
extend tbedootriod of hs pen iens to agreecnents 
between the original parties to a enit wbioh 
may at some fatore date enable them to 
get a deoree in terms thereof. I oan Hoi 
no anthority for doing so. 

There may be oases where the other party 
has bad no notice of the alienation pe'idutte 
lite and has bona fide oompromised the eait 
and pat himself in a disadvantageona position, 
owing to the alienee not having taken steps 
either to give him notioe of his alienation 
or to bring himself on reoord with doe 
dtligenos. Tn saob oases the alienee may be 
estopped or prevented from objeoti; g to a 
decree being passed. These oases are oatside 
any of the provisions of the Civil Prooedure 
Code as Order X2£lll, rale 2, does not 
prevent a Coact from passing a deoree in 
terms of a oompromiae to whiob one of the 
parties to the salt is n‘)t a party, if sooh a 
oompromiae will be otherwise binding oi- if 
the party objeotiug has estopped himself 
from dispoting its binding natare on him. 
No SQsb pleas have been raised by the re* 
sponient. There is, therefore, oo apparent 
hardship in bis being reqaired to prove bis 
oase. 

1 agree with the oanolasion arrived at by 
my learoai brothers OHBall and Sasbagiri 
Aiyar, JJ., and oonoar io the order passed by 
them. 

M. c P. 

Appeal allowed; 

Oase rernanded. 


PUNJAB CHIEF COURT, 

Sbcomo Civil Appkal No. 1923 of 1918. 
Marob 2A, 1919. 

Present Mr. Jostioe Saott-Smitb. 
8ANUN HAM and oruBRs-^DgrcNjANTs 

— ApPti.LiMTa 
versus 

ALLAH B AKHSH aho ANOTHiB'-PLaiNriPFS, 
OHULAM MUHAMMAD— Depcmdant 

— Bispondkmts. 

Outt43m‘^Qaardian$hip—Aliemliiii--Broth3r,aiiUt, 

toksther authoriied to alienate minor brathir'e pro- 
perly—Siahamnaims of Mnza^argarh DUlrict-^ 
IUwaj,i,aai, trUry tn, value of, 


An.oug Mubammadans of Mu/,all'arRarli DiatnVf 
on the death of a father the guardia .ship of the 
person and property ofhUmhor child.on devolves 
on Im eldest son. if adult. Such guardian is entitled 
to alienate the property of the minor for payment 
of the debts of the minor’s fatlicr. for the marrisgo 
or maintenance of tlie minor or for an obieefc 
directly advantageous to the minor [p, 4^,5 col 1.1 
A nivi'ht.ain is a public record prepared by *a 
public othcer in discharge of bis duties and under 
Government rules, and. therefore, statementa 
contained m a nwaj-t-am, which is not imperfectly 
compiled, form a strong piece of evidence in support of 
the custom alRnned therein, even when they are 
unsupported by inatunces. provi.led they are nob 

opposed t.. the general custom of the country Tn 

cola. 1 & i.} 


Ssoond appeal from the deoree of the 
Distriot Judge, Maltan, dated the 20th July 

Mr. Oooind Das, for the Appellants. 

Mr. Uatgopal, for the Respondents. 


JUDGMENT.— In the suit oat of whioh 
the present appeal arises the plaintiffs 
sued for possession of oertaio land alienated 
by their brother Goolam Mabammad daring 
their mlDonty for Ri. 638, on the ground 
that the vendor was not a legal guardian 
and that the alienation was not for their 
benefit. Toe first Court dismiseed the suit, 
holding that Gbnlam Muhammad was a 
lawful guardian and that the alienation 
wae for valid neoeesity, in arriving at this 
oonolnsioo it relied upon an entry in the 
rtira; i am applicable to all Massulmans 
of the distriot, to the effeot that on the 
death of the father guardianship of the 
person and property of the minor ohildren 
devolves on the eldest brother, if adult, and 
upon a further provision in the same 
nwaf i am that a guardian may sell or 
mortgage property for the benefit of his 
ward. Sbeikh Amir Ali, who heard the 
appeal, was of opinion that the entry in 
the whieb was uneupported by 

instanoes, was insuffioient to prove the 
existence of the eastern put forward by 
the defendants and aooeptiog the appeal, 
deoreed tne plaintiffs’ olaim with ooata 
tbrougbout. He did not give any finding 
as to whether there was any neceseity for 
the alienation or whether the minors had 
derived any benefit therefrom. 

The present appeal has been filed upon 
a oertifioate granted by the present Distriot 
Judre. and the question for decision is 
wne:ber .iny oistom exists oontrury to the 
plaintiffs* personal law in virtue of whiob 
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tbeir brother as tbe lawful guardian of 
tho minors had authority to alienate their 
land fcr a neoes-eary purpose. Bhagat 
Govind Das in arguing the case for the 
appellants relies upon the Customary Law 
of the Muzaffargarb District compiled by 
Pandit Hari Kisben Kaul, Settlement 
Colleoior, in 1903. The section dealing with 
guardianship and minority and with the 
powers of guardians will be found at pages 24 
to 2 > of tbe compilation. The answer to 
question 2 given at page 25 is as follows : 
“ All Mussalmans state : On tbe death of 
tbe father, tbe guardianship of tOe person 
and the property of tbe minor children 
devolves on tbe eldest brother, if adult.” 
Tbe answer to question 4 given at page 26 
is: ‘'a guardian may mortgage or sell tbe 
moveable nr immoveable property for pay> 
ment of dubts of his ward's father, for 
tbe marriage or maintenance of tbe ward 
or for an object directly advantageous to 
the ward.” There is no exception given 
in respect of either of these answers, all 
tribes concurring in them. Tbe author’s 
preface shows tbat this volume of Custom* 
ary Law was compiled with great care aud 
tbe author himself states- tbat tbe 
Code may be taken as an authoritative state* 
ment of tbe customs of tbe various tribss in 
tbe Mozaffargarb District. No doubt, there 
are certain rulings of this Court which lay 
down that any entry in a nwai-i-am un- 
supported by instances is not of itself very 
strong evidence in proof of a custom. Counsel 
for the appellants, however, refers to Beg v. 
Allah Bitta (1) in which their Lordships held 
that the entry in the riwaj i am in favour of 
the snooessioD of a daughter’s son whose 
father was a khana damad, in preference to 
collaterals was a strong pieoe of evidence in 
snppcrt of such custom which it lay upon the 
plaintiff's collaterals to rebut. Tbe entry in 
tbe riwaj-i-am produced in tbat case was 
also unsupported by instances, but tbeir Lord* 
ships of tbe Privy Council pointed ont tbat it 
was a public record prepared by a public officer 
in discharge of bis duties and nnder Govern* 
ment rules, and that the statements contained 
in it formed a strong pieoe of evidence in 
support of custom. This judgment was con- 
sidered by a uivision Bench of this Court in 
(1) 38 Iq( 1. Cas. 354} 45 P. a. 1917; 12 P VV R 
1917; 21 M. L. T. 310; 32 U. L. J. 6l6j 19 Bom'. L.* 
R. 389; 15 A. L. .J, 625; 210. W. W. 842; 44 0 749* 
2Q.0. h J. 176} 44 I. A. 89 (P. 0.). 


the case reported as Watira v. Maryan 
(2), wherein it was held, foUowiug Ghhuttan 
V. Hazari Lai (3^ that statements in a 
riwaj-i am when opposed to general custom 
can carry very little weight unless supported 
by instances and tbat oonaequently tbe 
entries in tbe riwaj i am of the Gajranwala 
District in favour of tbe special custom 
relied ou by the plaintiff's collaterals unsap* 
ported by instances were insufficient to 
establish that custom, such rtu;a;*t.am haviog, 
moreover, been imperfectly compiled. Now in 
tbe present case it cannot bs said tbat tbe 
n'wii-t'.am was imperfectly compiled. Moreover, 
aooordiug to custom generally prevailing in 
tbe Punjab a guardian in tbs case of Hindus 
and Sikhs can alienate his ward’s property 
for a necessary purposs, It can hardly be 
said that tbe custom alleged in tbe present 
case is one contrary to the ideas as generally 
prevalent amongst agriculturists in this 
province. Tbe custom is certainly contrary 
to tbe personal law of Muhammadans, bnt 
following tbe Privy Council ruling Beg v. 
Allah fl ) I must hold tbat the entries in 
the Muzaffargarh nu>a; t- aw set forth above 
are strong evidence in proof of the existence 
of tbe alleged custom and are quite sufficient 
to shift tbe onus on to tbe plaintiffs. 
The plaintiffs have no doubt produced a 
judicial decision dated the 25th of June 1912 
which is in tbeir favour, but it is only one 
by a Munsif in which it was held that it bad 
not been proved to tbe effect tbat a brother 
was guardian by custom. The Munsif in 
that case referred to tbe fact that the entry 
in the riieaj-i-am was unsupported by in- 
stances. The oral evidence produced by the 
parties is not of much importance, and I hold 
that tbe onus has been shifted on to tbe plaint- 
iffs and tbat they have not discharged it. 

I, therefore, accept the appeal and setting 
aside tbe order of the lower Appellate 
Court remand the case thereto for re-de* 
oision of the appeal. It will bs necessary for 
it to come to a finding on tbe question of 
necessity. Stamp in this Oonrt will be 

refunded and other costa will be costs in the 
case. 

Appeal accepted, 

(2) 42 Ind. Caa. 358; 64 P. R. 1917| 151 P. ff. E. 
1917; 3 P. I,, a. 1918. 

(3) 30 lad. Gas. 22; 7 P. R. 1913; 123 P. W. E, 
1915; 48 P. L. R. 1910. 
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THAlTANTlViTi t>. PDTHALATHAD KANDI KOSJBI 4L1A8SAK. 


madras high court. 

FULL BENCH. 

Appeal against Appellate OttoER No. 106 

OP 1917. 

April 25,1919. 

?reset!<:-.Sir John Wallie, Kt.. Chief Josttoe, 
Joetiee Sir William Ayling, Kt, and 
Mr. Joetioe Sadasiva Aiyar. 
THATTANTAVITA alias THATTANTE 
KANDOM VEETU PABAMBIL 
PARKUM CHATflOTH VAOHALl 

ROHINI AND OTHEBS — COCNTER PETITIONER 

No. 2 AND Her Legil Repuesentatites 

— Appallakts 

versus 

PDTHALATHAU KANDI KOMBI ALIAS- 

SAN ANDOTflERS— P eTITIO.vERS N03. 1 TO 8, 
CODNTiR.PETITiONEB No. 1 AND LeQAL RePRE- 
BENTaTITES op DICElSED RESPONDENT 

No. 7 — Respondents. 

LimiMion Act (IX of I908J, Sch. I, Arts. 165, 181 
““AppUcaltcm by judyme7it-debtor for restoration of 
property in excess of that decreed—Limitation. 

An application by a judgment-debtor for the 
rcBtoration of immoveable property in excess of 
what has been decreed is governed by Article Itjl 
and not by Article 165 of Schedule ItotheLimi- 
tation Act, [p, 440, col. 2.] 
liatnam Ayyar v. Krishna Doss Vital Doss, 21 M. 
494; 8 M L. J. 7'-i 7 Ind Dec. (n s.) 706, overruled. 

Abdul Karim v. hlnmunnissa Bibi,Zi Ind. Cas. 231; 
14 A. L. J. 40lj 38 A. 339, followed. 

Appeal against the order of the Cooit 
of (he Temporary Subordioale Judge, 
Telliaberry, dated the 5th Maroh 1917. in 
Appeal Sait No. 596 of 19 6, preferred 
against the order of the Court of the 
Distriot Muosif, Nadapuram, dated the 9th 
August 1915, in Revision Ezeoution Peti- 
tion No. 516 of 1914, in Original Suit 
No. 392 of 1913. 

Tbii) appeal ooming on for hearing on the 
21rd October 1918, upon perusing the peti- 
tion of appeal, tbe orders of the lower 
Courts and (be material papers in the 
ease, and upon hearing tbe arguments of 
Mr. 0. Uadhavan Hair, for tbe 
Appellantp, and of Mr. E. P. M. Mtnon, 
for Ist to 6th and 8'h Respondente, 
and the 9th and luth Respondents not 
appearing in person or by Pleader, and tbe 
OAse having stood over for oonuderation 
till the 3l8t of Oatobar 1918, the Court 
(Ayliog and Krishaao, JJ.) male the fol- 
lowing 


ORDER OF REFERENCE TO A FULL 

BENCH. 

A YLiNO, J. - This is of the natnre of a seoond 
appeal against an order of the District 
Munsif of Nadapuram directing reatcration 
to respoedents Noe. 1 to 8 of certain property, 
which he held to have been wrongly deliver- 
ed to appellant under a decree of his Court. 

Tbe sole question before us tow is 
whether respondents’ application was time- 
barr(d: ar.d this turns on whether Article 

165 of Schedule J, Limitation Act, is applic- 
able to tbe case. 

RespondenlB were defendants in tbe 
original suit and judgment-debtors under 
tbe decree, and we are asked by their Counsel 
to hold that Article 165 only applies to 
applications by other persons under Order 
XKI, rule lOL’, and not to petifions by judg. 
moot debtors under section 47, Civil Pro- 
oedore Code. 

On this point there is a oonBiot of rul- 
ings In Abdul Karim, v. fslamuvnissa 
Sibi (1) tbe learned Judges held in a 
carefully considered judgment that appli- 
cations of this kind by judgment-debtors 
were governed by Arfiole 181, and not 
Article lt5 In this view 1 fully concur: 
as also in the reasoning which supports 
it. On tbe other hand a Bench of this Court 
has held in Ratnam Ayj/ar v. Krishna Doss 
Vital Doss (2) that Article 165 applies; tbe 
judgment is, in this respect, of the briefest 
and assigns no reasons. 

With all respect 1 think this view is 
wrong: but as it has never been overruled 
and is reported in tbe regular series, I do 
not feel justiGed in refusing to follow it 
without a reference to a Full Bench. 

I would, therefore, refer to a Full Bench 
tbe question of whether Article 165 of 
Schedule J, Limitation Act, is applicable to 
applications by a judgment debtor for res- 
toration of immoveable property in ezoess 
of what has been decreed. 

K&:shnan, j. — This appeal against appel- 
late order arises from an application by 
1 to 8 respondents against tbe appellant, 
under section 47 of the Code of Civil Pro- 
cedure, for recovering, with mesne proBts, 
possession cf certain properties alleged to 
have been wrongfully taken possession of 

(1) 34 Ind. Cas. 23'; 3S A 339; U A. L. J. 401. 

(2) 2t M. 494; 8 M, L. J.76; 7 Ind. Dec. (n, b ) 706. 
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by him in exe'JnHnn of the decree in 
Original Sait No. 762 of ISO) from their 
lessee, the 9th respondent who was the 
15th defendant in the case. Respond- 
ents Nos. 1 to 8 are the legal represents* 
tives of one Ahaed Kutti who was the 10th 
defendant in the salt. They had hrst pnt 
forward their present claim as a salt, 
Original Sait No. 392 of 1913, bat on ob- 
jection being taken by the appellant it was 
converted into an application under sec- 
tion 47, as they are the representatives of 
the 10th defendant in Original Sait No. 762 
of 1909. 

Both the lower Gonrts have held that 
they are entitled to the reliefs claimed by 
them, as the decree in Original Sait 
No. 762 of 1909 did not inclade the pro- 
perties in qaeetioo, and have directed the 
properties to be re delivered to them with 
mesne profits at Rs. 20 a year. Appellant’s 
plea that the respondents’ application was 
time-barred nnder Article 165 of the Limi- 
tation Act, having been made nearly 2 
years and 11 months after possession was 
taken by him, was overruled; the lower 
Courts bolding that the 3 years’ rule of 
limitation applied, apparently under Article 
181, though they do uotsay so expressly. 

The appellant has again raised before 
ns the same question of limitation. His 
learned Counsel contends (bat Article 165 
applies and relies upon the observation in 
the case in Batnam Ayyar v. Krishna Dots 
Vital Doss (2), where the teamed Judges say: 
"There cau be no doobt, as held by the 
lower Appellate Court, that Article 165, 
Schedule IT, Indian Limitation Act, is appli- 
cable to a case where the applicant is a party 
bound by the decree as well as where he is a 
stranger [see Vylhilinga Muppanar v. 
Seelhalakshmt Ammal (3), Appeal against. 
Appellate OrderNo.25 of 1889 (nnreported)]." 
That observation is no doubt directly in 
the appellants’ favour, but the question was 
recently considered by the Allahabad High 
Court in Abdul Karim v. Itlamunnissa bibi 
(1) where the learned Judges held, diseeut- 
ing from the view taken in the Madras 
ease, that Article 165 did not apply to 
an application by a judgment debtor for 
restoration of immoveable property seized 

(SHU. L. 3. 4,2, 


by the decree holder in excess of what 
had been decreed ; but Article 181 applied. 

With all respect to the learned Judges 
in the Madras oases I am ioolined to think 
that the view expressed in the Allahabad 
ease is correct and should be adopted. I 
fully agree with the reasons given by the 
learned Judges in that case and I need 
not repeat them. I would, however, add 
that if Article 165 should be read as 
applicable to an applioah'on like the present 
one under section 47, it would be equally 
justifiable to apply it to a defendant who 
claims to recover by way of restitution 
proceedings immoveable property taken by 
the decree-holder from him; for he would 
also be a person dispossessed of immoveable 
property applying under the Code of Civil 
Procedure, and disputing the right of the 
decree bolder to be put into possession. 
It has, however, always been held that 
Article 181 ie applieeble to suoh a case. 
Furthermore, as Article 165 eannot by 
its terms apply to the recovery of moveable 
property or of money taken by tbe decree- 
holder in excess of what be is entitled to 
under the decree, tbe application of Article 
165 to the rt-oovery of immoveable property 
so taken, will lead to tbe extraordinary 
poei'ioD that in the case of (be latter the 
judgment debtor will only have 30 days, 
whereas in the case of the former be will 
have 3 yearp, a result that (he Legislature 
can barjly have intended. 

The wording of Article 165 and its 
position ill ooD.iuootion with Articles 166 
and 167 would seem to indicate that it 
is properly applicable only to applications 
under Order XXI, rule ICO of the Code 
of Civil Procedure. I may also observe that 
when, as in tbe present oaee, a person 
dispossesses another of property not included 
in the decree, it seems doubtful if tbe 
latter can be considered to be " a decree- 
holder" qua that property within the mean- 
ing of tbe article. 

In Batnam Ayyar v. Krishna Doss Vital Doss 
p) there ie no discussion cf the question 
before ns, astte learned Judges merely follow 
the nnreported case. It would also ^eem, as 
pointed ontin Abdul Karim v. Islamunnissa Bibi 
(11, ‘hatthe observation in ir. is in reality an 
obiter dictum, as the Judges were dealing 
Mth tbe case of a minor, to whom they 
held no limitation applied. On examining 
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the UDrepnrted ease in Apoeal A^atnai 
Appellate Order No. V5 of 1889 f Vythilinga 
Muppanar v. Seethalahhmi Ammal (3)] I Bod 
H ie 00 doabt a deoisioo io point. Bat 
tbe jadffment io it ia based entirely on 
the abseooe of che words other than a 
jaderment debtor in tbe artiole. This 
is no donbt at firal sight an important 
point, bat I am inolined to think that it 
does not affeot the ooosideratioQ in favonr 
of the opposite view. It is only if tbe 
article oan be applied to the ea^e of a 
jodgment^dehtor, that the omission will Ve 
material. Bat, if, as I think, the artiole 
apphes only to applioations coder role 100, 
it was noneoeesary and even inoorreot to 
iotrodaoe an exception in fivonr of jodg* 
ment'debtors into it when the rale is 
saffioient to exolade them as it does. The 
form of the artiole is tbas quite omsistent 
with my view, 

I, therefore, agree to tbe referenoe to tbe 
Fall Bench proposed by my learned brother. 


This appeal same on for bearing on 
tbe 7th April 1919 in parsnance of tbe 
above order of Referenoe to a Fall Bench. 

Mr. 0. Madhavan Nair, for the Appel* 
lants. — Artiole lh5, Limitation Aot, applies. 
See Ratnam Ayyarv. Kriahnfi Don Vital Voss 

( 2 ) . The time limit is 30 days. See al^o 
Vythilinga Muppanar 7 . SetthaUkthmi Am'nnl 

(3) . Tbe Allahabad High Coort takes a dif* 
ferent view and bolds Article 181 applioable. 
See Ahdul Farm v. Islfimunumi Bibi (1;. 
Bat 7'ej Singh v. Chabeli Bam (4) follows 
Batnam Ayyar v. Krishna Dost Vitul Doss 
(2) and eo is overruled by Ahdul Fanm 
T. Islamunnisia Bibi (1). 

See also Muthiah Ohetttar v. Batra Sahib 
( 5 ), Pasumarti Poyidanna v. Qanti Lakshmi- 
tiarasamma (6) and Mahomed Uossin v. 
Kohil Singh (7), where the principle ie 
reiterated. 

[Wallis, 0. J.— Tbe wording of Order 
XXI, rale 100, is saoh as woald restriot 
it to only properties oovered by the deoree. 
Abdul Karim v. Islamunniua Bibi (1) 
neoeasitates a salt in tbe plaoe of an 
applioation.] 

(4) 24A.342:A. W. N (1802> 84. 

(5) 2« Ind. Cm. 48 27 M L. J. rtOfi; \ t. W. 9=t0. 

(6) 29 In<LCM. 8l4t as M. 1076 «( p. .0S6i 28 M. 

h. J. 626. 

(7) I7iO. 91i 9 0. L. I(.63| 8 Ind. D«c, (x. a.) 800. 


Rafr.am Ayynr v. Krishna Doss Vital Doss 
(2l has been followed here recently in 
Civil MisoelUneons Second Appeal No. 65 
of 1918. 

Mr. K. P. M. Menon, for the Respond- 
ents. — Article 165 refers to applications 
under the rales and so does not refer to appli* 
cations which fall within tbe purview of 
section 47, Civil Procedure Code. The 
applioation in question is essentially one 
under section 47, as between the parties 
to the suit and so Article 165 cannot cover 
the case. Further, this article was appended 
to the section corresponding to Order XXf, 
rule 100, in tbe Code of 1859, whence it 
has been transposed to the [^imitation Acte 
of W71 and lb77. What is said in 
VythilinQa Muopmar v. Seethalakshmi Ammal 
(3) ie that uoleoa the Articles 165 aod 
1 '7 are made speoiBoally to refer to the 
judgment debtor, there will seem to be 
some tautology in their framing. So that 
decision only pat's it that the judgment- 
debtor ie not within the purview of these 
articles as at p''esent worded. 

Mr. 0. Maiha}an Nair, in reply. — The 
Limitation Act was re enacted in 1908 

and if the Lsvislature was of opinion that 
Ratnam Ayut^ v Krishna Doss Vital Doi* (i) 
ga7e out wr mir Uw, that would have been 
remedied. The L 'gi^lature has deliberately 
omitted to do s t. C>mpare the wording 
of Article 166 which has bsen held to 

have a very wide aonlioation. 

OPINION. 

Willis, 0- J.— The period of limitation 
prescribed by Articles 165 and 168 way 

be traced baok to sections 230 and 269 

of tbe Code of Civil Procedure, 1859, which 
dealt only with obstructions by, and 
dieposteesions of, persons other than the 
defendant. Tbe provision in section 230 
was re-enacted as Artiole 15S (now 16.5) 
of the Limitatioo Act oflb71, as follows : 
“Under the Code of Civil Procedure by 
a person dispossessed of immoveable 
property and disputing tbe right of the 
decree holder to be pot into pcesession.” 
This, in my opiuinn, mu^t be read ae 
meaning “disputing the right nf <he decree- 
holder to be put ini') posae-^'iioQ under 
t >e deoree.” That question had been decid- 
ed against tbe Hefendant in the suit itself, 
and it was not open to him to raise it 
again in execution. This shows that Artiolg 
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158 was intended to apply only to a oa'se 
oovered by sect on 230 of the Code, where 
a pernoD other than the defendant bad 
bRen dispoi'seReed, and that is in aooordanse 
with thn ordinary presnraption that no 
sah^tantial alteration is intended when a 
partio dar provision is transferred from one 
Statute to another, Arliole 158 of the Aot 
of i87l did mt provide for applisitions 
by a deoree lioldor who had been resisted 
by third persons in taking po39e38ion 
under the decree, whereas Article 160 
(now 167) dealt with complaints in the 
case of Court sales both by the purnhaser 
and by persons dispossessed by him (seotion 
269 of the Code of 1859). In the Act of 
1''7, Article 158 was repiodooed as 
Article 165 and amended by inserting 
after decree-holder the words “or purchaser 
at a sale in execution of a decree,” and 
Article 16? was amended by extending it 
to complaints of obstruction by decree- 
holders as well as by purchasers (a oa^e 
not dealt with by the Act of 1871), and by 
making it applicable to applications complain- 
ing of dispossession, not only by auction por- 
chasers, bub also by decree-holders. Both 
these oasts were, however, covered by 
Article 165 as amended, and tha latter 
portion of this article whs, therefore, not 
reproduced in Article 167 of the Act of 
1908. In Appeal Against Appellate Order 
No. *lb of 1389 r Vylhilinga Muppanar v. See* 
thalak^hmi Ammal{.S) , which was followed in 
Ratnam Ayy r v. Krishna Djss Vital Doss l2), 
the learntd Judges relied on the fact that 
Articles 165 and 167 do not in terms 
exclude the judgment de ^tor, but their 
attention was not called to the fact that 
the articles were transferred from the Code 
of 1*^59 where the restriction was to bs 
found. They further observed that “ nnlesa 
the articles referred severally to judgment- 
debtors as well as to third parties, there 
would he tautology.” There was, however, 
tautology in the Acl of 1877 in either 
view, and in the Act of 1908, Article 167 
was amended so as to remove it. There is 
iu my opinion nothing in tbess changes 
to show any intention of widening the 
scope of the article so as to make it 
applicable to defendants. 

The decision in Batnan Ayyar v. Krishna 
Doss Vital Doss 12) having stood so long 
unquestioned in this Ooort and elsewhere 


I have felt great doubt as to whether we 
should not continue to follow it, having 
regard to the nature of the points decided, 
on the principle of stare decisis. The 
Legislatnre has, however, itself res' rioted the 
scone of Article 165 by restricting in the 
Code of 1908 applications by third parties 
under Order XXf, rule 100, to applications 
with reference to property covered by the 
decree or sale in purananoe thereof, and 
the fact that this procedure is not now 
applicable to complaints by third parties 
of dispossession of property not covered 
by such decree or sale appears to me to 
afford au additional reason for excluding from 
the scope of the article similar complaints 
by defendants who, as I am satisEed, were 
never intended to be covered by it. I think, 
moreover, that the rights of defendants are 
BuSoiently restricted by their being req<iired 
to apply under section 47 within the period 
limited by Article 181. Agreeing with the 
decision in Abdul Karim v. Islamunnissa Bibi 
(1)1 wonld overrule Batnam Ayyar v. Krishna 
Doss Vital Doss (2) and answer the qoestion 
in the negative. 

Aylino, J. — I agree. 

Sauasiva Aitar, J.— In this case, I shared 
with my Lord (if 1 may respeotfully say so) 
the hesitation he felt in overruling the old 
decision in Batnam Ayyar v. Krishna Doss 
Vitut Doss (2). But I am convinced 
after reading bis opinion that that decision 
is erroneous. As oases of wrong delivery 
of judgment-debtors’ property in excess of 
that decreed are rare and as it is very 
unlikely that many titles could have been 
created arising from alienations of such pro- 
perly by decree holders to purchasers who 
believed the title to have been perfected by 

the default of judgment debtors to Ble their 
applications within the shorter period of 
limitation till now prevailing, and as most of 
even those titles would have been perfected 
by the lapse of 3 years since the dates of 
such alienati'^ns, [ agree in the answer pro- 
posed by my Lord, 

M. c. p. 

Reference answered. 
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HlUB KAUB V. MOKNI LAL, 

PUNJAB CHIEF COURT, 

Ci7JL Revijjion No, 25 of 1919, 

Marob 24| 1919, 

Present : — Mr. JasUee Abdol Raoof. 
Musammat HA UR KAUR— Plai*\T:FF— 

Petitioner 

versus 

MUNNf LAL— Defendant— RE>^ poyDENT, 

Civil Procedure Code (Acl V of 1908^, s. 115, 0. 
XXXIII, r. 6 (cl)— AppZictifjo/i for leave to sue lu 
forina pauperis— Cour^, power of, to decide question of 
li*nitatio7i~Revi$ion^IIiqk Courts jiower 4*f inter- 
ference of 

Where An application is made for leave to In 
fenna pauperis, the Court making an onejuiry into tlio 
alleged pauperism of the applicant has power to 
decide tlio question of limitation and decide whether 
the plaintilX lias 'or has not a subsisting cause of 
action. 

The High Court has no power to interfere in 
^vision with the decision of a Court whicli had 
jurisdiction to deal with the matter. 

Civil reviaioo from the order of the Sob* 
ordinate Judge, lafc Class, Amritsar, dated 
the 5th Ootoher 1918. 

, Mr. Harbhagipan Das, for the Petitioner. 

Bakbshi Tek Ckand, for the Respoodent. 

*■ JUDGMENT.— The order under revieioQ 
was passed under olaose (d) of rule 5, Order 
XXXIII of the Code of Civil Procedure. 
The learned Subordinate Judge held that 
although the petitioner was a pauper, 
she had no subsisting cause of action, 
her suit being barred by limitation. 
For a decision on this point the learned 
Subordinate Judge took into consideration 
such materials as were on the record 
before him. He took into ooneideration 
the fctatements in the petition of 
plaint and the deposition of the plaintiff 
made in Court. The Oonnsel for the 
petitioner has urged before me that the 
learned Subordinate Judge had no power 
to deal with the question of limitation 
bscauee that was a queetion which related 
to the merite of the case. This contention 
is opposed to decided oa-e?. It has been 
held that the Court has power to decide 
the question of limitation and decide 
whether the plaintiff has or has not a 
subsisting cause of action. This queati'ia 
was decided by a Poll Bench of the 
Allahabad High Court in the case of ChattaT- 
pal Singh V. Raja Ran (1). Hiving regard 
to this decision, it cannot be said that the 

fll(l) 7 A. 661 (F. B.), A. W. N. (1895) 156; 4 Ind. 
^60. (k.J.) 854. ^ 


DHANI rah V. ABDUL KARIM. 

learned Subordinate Jndge had no jurisdio. 
tion to decide the ease in the manner he 
did. According to the rulings of their 
Lordships of the Privy Oounoll, this Court 
has no power to interfere with the 
decision of a Court which had jurisdiction 
to deal with the matter. The view taken 
by the learned Subordinate Judge may be 
erroneous on the question of limitation, but 
I have no power to interfere with it. ' 
Under these oiroumetanoes the application 
for revision fails and I dismiss it with costs. 

Reiision dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Secord Civil Appe4L No. 18 o? 1919, 
June 10, 1919. 

Present : — Mr. Ashworth, A. J. 0. 
DHANI RAM — — Appellart 

versus 

ABDUL KARIM — Dipendant— Rbspokdsxt. 

Public highway—DcdicadoH, proof of. 

In order h) establish a public riglit of way by 
proof of user alone, it is necessary to show that such 
a way leads from one public terminus to another. 
Tlie right of way may, however, bo held proved iu 
a road leading merely to a private place of interest 
if it is shown that the owner has allowed the public 
to spend money in improving the road, in which case 
dedication may be inferred, [p. 442, col. 2.] 

Appeal against the decree of the Sabordi> 
nate Judge, Birabanki, dated the 28th 
Ojtober 1918, reversing that of the Munsif, 
Fatehpur, dated the 30tb June 1918. 

Mr. B. xV. Ohakbist, fer the Appellant. 

JUDGMENT. — In this case the plaintiff, 
appellant sues the defendant respoodent for 
a deoUratioa that the latter was not entitled 
to block op a certain door on the east of his 
(the plaintiff's) boose by stacking wood on 
the immediate epaoe outside and also asks 
for an injunction. The suit was based on 
the allegation that the land immediately 
ooteide the door was a portion of a plot No. 
S22 in the Settlement Map of the abadi, 
wbiob plot was described as parti natul land 
pnd that the plaintiff bad acquired a righ[ 
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of way thereover by easemeot fay reason of 
sixty years’ nser. The right of way was 
deoied by the defendant who, however, in 
his written statement admitted that the 
land immediately outside the door (desoribed 
by him as goaha No. 1 of plot No. 822) 
was pablio property. On these pleadings 
obviously the only question whioh arose 
was whether the plaintiff had a right 
of way by easement over goaha No. I of 
plot No. 822, whioh was admittedly G')verD. 
ment land. The learned Munsif, however, 
allowed the plaintiff to make a verbal 
addition to his oause of aa^'on without 
amending the plaint. This addition waa 
that plot No. 822 was not merely Government 
land but was a pablio highway or rasta^ 
a plea which was obviously inoonsistent 
with the olaim tc an easement, He then 
framed two issues. One was whether the 
plaintiff had a right to use the land of gosha 
No. 1 of plot 822 on the ground that it 
was a poblio highway, and the other was 
whether he had a right to use the land 
on the ground of his having acquired an 
easement of right of way over it. He 
decided the first of these two issues in 
favour of the plaintiff and held inoonse- 
^uenee that it was not neceesary to decide 
the second issue, lu appeal the learned 
Subordinate Judge of Barabauki found that 
the evidence did not prove that gosha 
No. 1 of plot No. 822 was a pablio highway 
apd remanded the case for decision on the 
question of easement. This order of remand 
has been appealed from, on the ground 
that the Subordinate Judge was not justifiel 
in bolding gosha No. 1 of plot No. &22 not 
to be a public highway merely beoansa it 
did not lead from one public plot to an* 
other and that he bad wrongly interpreted 
the khasra of the old Settlemeut. This 
khatra described the laud in question as 
parti gait amad ro/f, that is, "forsaken land 
need as a lane br going to aod fro,” 
whioh the learned Subordinate Judge held 
did not necessarily mean that it was a 
pablio highway. To support the proposition 
that a pablio way need not lead from one 
public plot to another appellant's Counsel 
quotes Fatal Haq v. Maha Ohand (1). This 
ruling merely holds that a person who has 
acquired by purchase from the Munioipaliiy 


a piece of land which was formerly a 
public thoroughfare, cannot stop the drain 
of another person which used to flow on to 
the pieoe of land. It appears to have no 
relevance to this case. At the same time 
there is no donb^- that the statement of the 
law io Peacock’s JSassments, Second Edition, 
page 235, on whioh the learned Subordinate 
Judge relied, ie out of date. It is there 
stated that a public road must lead from 
one public place to another public place 
and that there cannot be a right for the 
public to go to a place where the public 
have no riBbt to be. The rulings relied 
on by Peacock are English rulings whioh 
have been superseded. At page 11 of 
Volume 16 of Halsbury’s Laws of England 
in a note it is stated as follows: — It 
was at one time strenuously oonteuded that 
a way which was not a thoroughfare 
but only a cul de sac oonld not be a bighwayi 
but snob a contention can no longer be 
supported.” In the same volume later on 
at pages 39 and 40 it is stated that the 
law at present is that, in order to establish 
a publie right of way by proof of user alone, it 
is necessary to show that such a way leads 
from one pablio terminus to another. The 
right of way may, however, be held proved 
in a road leading merely to a private 
place of interest if it is shown that the 
owner has allowed the public to spend 
money in improving the road, in whioh 
case dedication may be inferred. In the 
present case the evidenoa shows that the 
land in question was nsed by the pablio 
for aoproaobing a factory of sugar. It is 
not, however, shown that any money was 
ever spent on this approach by the public. 
The decision, tbereforp, of the learned 
Subordinate Judge was correct and this 
appeal is rejected under Order XLI, rule 11. 

Appeal rejected. 


(1) I A* 2 Ind. Jar. 7d0( I Ind, Deo. (n. s.) 3RQ. 
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PABVA BAM V. LEHVA SIHQU. 

PUNJAB CHIEF COURT. 

Misobllanbou.* Sbcond Civic. Appeal 
No. 31^4 OP 1918. 

March 25, 1919. 

PwA8«l:— Mr. Jostifl© Abdal Raoof. 
PARMA RAM — JcoOMewT Debtob^* 

Appellant 

ver$u$ 

LEHNA SINGH— Decbee^Holdeb— 

Rk-»ponobnt. 

Civil Procedure Codt (A'it V of s. 47, 0. 

XX/, r. 2 I3) — Execution of decre‘'--^raijincnt out of 
Court ’-^Executing Conrt, Jv/W/i«r ran iH!'C.»ti 7 a'e fact 
of po^menf, 

Ib is not open to an executing Court to invcstiKato 
in execution proceedings the fact of receipt of the 
decretal amount or of an adjustment of the decree 
out of Court. By reason of the special provision of 
the law contained in Order XXI, rule 2 (8) of the 
Civil Procedure Code, the determination of this 
question has been taken out of the purview of 
section 47 of the Code of Civil Procedure. fD 444 
col. 1.] 

Misoellanaoae seaood appeal from the 
order of the Distriot Jadge, Maltao, dated 
the 21st AogQBt 1918, 

Mr. Hargopal, for the Appellaot. 

Mr. Durga Das, for the Raapoodent. 

JUDGMENT. — This appeal arises ont of 
prooeediogs ip eseoation of a deoree. The 
fasts are simple. Ooe Lehna Siogb obtained a 
deoree for an aggregate sam of Rs. 1,6711 1 5 
OQ the 7th of Ojtober 1915 against 
the appellant Parma Ram. Tbe Brat 
applioatioD for exeention waa made on tbe 
17tb of Japaary 1916. Certain property 
waa attached in ezeootion of that deoree. 
Oo the 20th of Deoember 11^17 tbe present 
applioation was made, when the deorea-holder 
admitted part payment of tbe deoree to the 
extent of Rs, 1,240 and applied for tbe 
ezeoation of the deoree for the reoovery 
of tbe Bom of Rs, 43l>11.5 inolndiog 
eoats of tbe ezeoation. Notioe was iaaaed 
to tbe Ijadgment'debtor, and be appeared 
on tbe 25th of Janaary 1918 and prodoaed 
a reoeipt dated the 21st of Febmary 1916 
for a sam of Rs. 1,677 szeoated by the 
deoree>holder Lehna Siogb in bis favoar, 
alleging that the whole amoaot of the 
deoree bad been paid oot of Coort and 
the matter bad been adjaeted batween him 
and tbe deoree bolder. The Ooart ezeoitiog 
the deoree, namely, tbe Sabordioate Jadge 
of Molten, reoogoised this alleged payment 
tnd relying npon the reoeipt that wae 
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that It waa not open to the daoreo holder to go 

behind It and ola,m anye„„ 

The deoree-holder preferred nn . 
from the order of the hnbordinate 
The lower Appellate Court has f.i? 
a different view. It has held that looking to 
the olear provision of the law oontainfi • 
olaase (3) of role 2. Order 2^1 The cl*^ 
oreooting the deoree oonld not have reoognTe 
ed the payment or the adjnetment rehed 

UPOD by the judgment debtor. The learn..? 
Jadge of the lower Appellate Court hat 
written a very earefol and eihanetive jodg! 
ment. He has looked loto aH ^ ® 

relied opon by the Pleaders of the reepeXe' 
parties and has come to tbe oonolnsion that the 
autbontiea in favour of the proposition, that it 
18 not open to an ezecoting Court to recognise 
a payment or adjaatment not oerti6ed accord 
mg to the roles laid down under the Code are 
nnmeroue There are only two oaees dee'ided 
by tbe Bombay High Conrt which to 
certain extent go against this proposition. 
Taking this view the learned Judge of the 
Court below set aside tbe order of the Court 
of first instance and held that the decree, 
bolder was entitled to execute this deoree. 

Tbe iodgment debtor has come up in 
second appeal to this Court, and tbe learned 
Pleader who has appeared in support of the 
appeal has for tbe moat part relied opon tbe 
decisions of tbe Bombay High Court re- 
ported as TTimback Ramkrtshna v. Bari 
Laxman (1) and Hansa Qodhoji 7. 
Bhowa Jegaji (2). He has argued that 
tbe view taken by tbe learned Jndge 
of the Court below on the question of 
limitation relating to an application under 
clause (2) of role 2 is entirely erroneous, 
inasmuch as it was only by way of a defence* 
that the question of the adjustment and pay. 
ment waa brought forward before the Court 
He ha?, however, argued that tbe objection 
of tbe judgment debtor may be looked upon 
aa an application required under clause (21 
of rule 2. Toese argumenta are contradictory. 

If his objections are to be treated as 
an application informing the Court that 
an adjustment had taken place under olaa«e 
(21 of rale 2, then it certainly is governed 
by Article 174 of tbe Limitation Act. It is 

(Ir 7 lod. Cm. 840/ 34 B. 676, i2 Bom. t. B 68S 
(3) 38 Ind Cas. 282,40 B. 833, 18 Bom. L B, ii‘4. ' 
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needless (or me to go into the matter in any 
detail. The question is not one of 6rat 
impression but is covered by a number of 
authorities of different High Courts. In 
the ease reported as MathaT Dravia v. Subta- 
mania Pillai (3) the matter has been fully 
considered by the Madras High Court. The 
same Court in Alathoi^r Badruieen v. Qulam 
Mohideen (4) held a similar view and dissented 
from the ruling reported as Trimbach 
Bamhrishna ?lari Laxnan (1), to which I 
have already referred. The learned Counsel 
for the decree holder has also relied upon 
a very recent decision of the Calcutta High 
Court reported as Jogendra Prosad v. Asutosh 
GoBwamilb). It's very clearly laid down 
there that it is not open to an executing 
Court to investigate the fact of receipt of 
the decretal amount or of the adjustment 
of the decree out of Court in the execution 
proceedings. The learned Judges in that 
case also clearly decided the question that 
by reason of the special provision of the law 
the determination of this question had been 
taken out of the purview of section 47 of the 
Code of Civil Procedure. 

In my opinion the view taken by the 
learned Judge of the Court bslow was correct, 
end I most dismiss the appeal which Ido 
hereby with costs. 

Appeal dismissed. 

(3> 40 Ind. Cas. 889; 6 L. W. 644. 

(4) 12 Incl. Cas 562; 36 M. 357s 24 U, L. J. 641; 10 
M. L. T. 396j (1911) 2 M. W. N. 473. 

(6) 37 Ind. Cas. 733} 24 0. L. J. j462. 
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UPPER BURMA JUDICIAL COMMIS- 
SIGNER’S COURT. 

Civil Revisios No. 162B op 1918. 

January 23, 1919. 

Present s — Mr. Heald, A. J, C. 

MAUNG GAW TA— Applicant 

versus 

MAUNG TALOK and another— 

RpSPONOgNTS. 

Mortgage, usujructuary —Redeinption^Mortgagee, 
whether entitled to growing crops. 

In Bui raa an ordinary usafractuary mortgagee or 
his tenant is entitled to all the crops sown or 
planted by him on the land which were growing 
thereon at the time of redemption and to free 


ingres.? and egress to gather and carry them provided 
that such crops were grown or planted before the 
person who grew them had notice of the intended 
redemption, [p. 419, col- 2: p. 450, col. 1.] 

Application for revision of the judgment 
and decree of the District Court, Yamethin, 
passed in Civil Appeal No. 21 of i9l8, dated- 
the 16th May ID18, 

Mr. D. Mukerjee, for the Applicant. 

Mr. Hitter, for the Respondents. 

JUDGMENT— About 1S88 one Maung 
Shan, father of Ye Gyaw and Maung 

Talok, mortgaged the land in suit with 
possession to Sbwe Sin, father-in-law of Nyo 
Mya Sbwe Sin died and in 1904 his 

SOD in-law Nyo Mya again mortgaged the 
land to Po Hnit, who put Gaw Ya into 
po.^sesaion as his tenant for the cultivating 
season of 1915 16. On the 22tid of May 
1915 Maung Talok and his sister-in-law 
Ma Kaing, who was the widow cf 

Ye Gyaw, sued Nyo Mya and Po 

Hnit for redemption and obtained a 
decree. They redeemed the land from Po 
Unit nnder the decree and mortgaged it 
with possession to Ton E. Tun E took 
possession of the land, bat according to 
Gaw Ya agreed to let him have the half 
share of the crops then growing on the 
land which he would have been entitled 
to enjoy under bis agreement with Po 
Hnit. Itstead, however, of allowing Gaw 
Ya to get half the crops, Tun E, accord- 
ing to the plaint, reaped and kept all tbe 
crops bimeclf. Gaw Ya, therefore, sued 
Tun E to recover Rs. 82-8-0 as being the 
valne of half tbe crops, Rs. 19-8 0 as being 
tbe value of the seed which he bad sown, 
and Es. 8-14 0 paid by Tun E as land 
revenne wbiob, under the agreement which 
Gaw Ya alleged to have been made with 
Tun E, was payable by Gaw Ya. Tun E 
replied that be never promised to give 
Gaw Ya half tbe oattnrn and did not 
even know that Gaw Ya had grown any 
crops on the land. He denied that the 
yield of tbe land amounted to 165 baskets 
and said that be worked it himself as 
nsufrnotuary mortgagae. It is to be noted 
that he did not at 6rst deny that he had 
taken tbe crops. 

On these pleadings the Court framed 
issues as to whether Gaw Ya worked the 
land as Po Hoit’s tenant, whether Tan 
E agreed to give Gaw Ya half the produoSi 
and what the yield of tbe landjwt^s, 
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Gaw Ta gave evidenoe on hie own behalf. 
He deposed that he was Po Hnit’a tenant 
on an agreement that he was to pay Po 
Hnit half the produoe as rent and that 
^ was to SQpply the seed grain and Po 
Hnit was to pay the revenne. He had 
aotnally sowed 13 baskets of seed grain 
and planted abont half the area of the 
land nnder that agreement, when Maang 
Talok and Ma Kaing redeemed the land 
from Po Hnit and mortgaged it to Tan 
E. He, therefore, approached Tun E with a 
proposal that he ehonld continue to work 
the land as Tun E’s tenant on the same 
terms. Tan E refused to agree to this 
bnt did agree to pay the value of the 
seed grain already sown and half the cost 
of transplanting already incurred and to 
pay half the revenue, on condition apparent- 
ly that be received half the crops grown 
on the land which had already been 
Ranted. Before the crops were reaped, Gaw 
Ya had them estimated and they were 
oompoted at 166 baskets. Tun E refused 
to accept that estimate and suggested that 
they should employ six reapers each and 
each take half the actual crop. Gaw Ya 
agreed to this bat Too E reaped the whole 
crop. Gaw Ya protested and Tun K said 
that it was not he but Maung Taiok who 
had taken the crops. Gaw Ya then pro- 
tested to Maung Talok, who said that, being 
owner of the land, he was on redemption 
entitled to the crops then growing there- 
on, 

On this statement the Court ordered 
Maung Talok to be juiced as a defendant. 

Maang Talok was joined and filed a 
written statement, alleging that by reason 
of his . redemption of the land both Po 
Hnit and his tenant Gaw Ya lost any 
rights they previously had in the land and 
the growing crops. He admitted that be 
reaped the crops bat said that he did so 
under instr actions from Ma Kaiag. who he 
claimed ought also to be joined as a 
defendant. He denied that the crops 
amounted to more than 45 baskets of paddy 
and said that it was not true that Gaw 
Ya had spent Rs. 19 8 0 on seed grain and 
Rs. 6-8 0 on transplanting, or that the valaa 
of paddy was Rs. 100 per 100 baskets. 

On this pleading Ma Kaing was also 
joined as a defendant, aoi she said that 
the heirs and legal representatives of Po 


Hnit (who by that time had died) nn„Kf 
also to be made parties Thin ^ 

WAS rightly disregarded by 

She said fnrther that she had L? '.’ 

the land from Po Hnit anH 

she had taken P— 

which, she said, amounted to onl. d-? 

not 166 baskets. She claimed thlf r, 

she redeemed the land before the 

were reaped, she beoame p Jae 

Hnit and his tenant Gaw Ya bad 

any interest they might previously have 
bad in the crops. 

On these additional pleadings the only 
additional issue framed was as to wha^ 
amoant had been spent by Gaw Ya 1 
the oaltivation of the land. 

The trial Court, after hearing the evi- 

denoe, came to the oonolasion that Gaw Ya 

succeeded in establishing all the details of 

hie claim against all three defendants, and 

gave him a decree against them all for 

Rs 98 6^0, the full amount claimed, with 
costs on that amoont. 

Tun E appealed against that deo.ee, on 
the grounds that Gaw Ya had failed to 
estabbeh h.8 olarm and that the judgment 
of the trial Court was contrary to Jaw 
and against the weight of evidence. 

Maung Talok and Ma Kaing also filed 
a separate appeal, on the grounds 0) that 
they were not necessary parties. (2) 

Ma Kaing was owner of the crops, and 
that Gaw Ya failed to prove his claims 
at.d that, therefore, the judgment of the 
trial Court was against the weight of 
evidence. 

The lower Appellate Court beard the 
two appeals together and finding from the 
records of the mortgage suit that that 
suit was instituted on the 22nd of May 
1915 and that after the decree for re- 
demptioD bad been passed on the Isth of 
August in that year, it was Po Hnit and 
not Gaw Ya who applied for postponement 

fk possession on the ground 

that the land was under oaltivation, came 
to the oonolasion that if Gaw Ya worked 
the land he did so at bis own risk and 
was not entitled to the crops, and being 
farther of opinion that ander the oiroani. 
atanoes it was onlikely that Too Eagres! 
to allojv Gaw Ya to enjoy half tbs crops, 
dismissed Gaw Ya’s soit. 
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Gaw Ta now comes to this Coart in 
second appeal, on tbe ground that the 
lower Appellate Court was wrong in hold- 
ing that he bad no right to the crops 
which he bad grown at hia own expense 
on land which he held under a lawful 

tenancy. 

1 have read the records and heard the 
learned Advocates representing all the 

parties. 

A preliminary objection has been taken 
in this Court that no second appeal lies, 
because the subject-matter of the suit is 
less than Rs. hOO and the suit is of a 
nature cognisable by a Court of Small 
Causes, In reply to this objection Gaw 
Ya’s learned Advocate suggests that tte 
suit would fall within the provisions of 
Article 31 oi the Second Schedule of the 
Provincial Small Cause Courts Act, which 
excepts from tbe cognisance of Small Cause 
Courts suits for the prohts of immoveable 
property belonging to the plaintiff which 
have been wrongfully received by the 
defendant. It is olear that that article 
cannot apply to the present case, because 
in this case the immoveable property did 
not belong to the plaintiff and 1 know of 
no article iu the Schedule to the Provincial 
Small Cause Courts Act which would 
except tbe present suit from tbe oognisanoe 
of a Court of Small Causes. I hold, there- 
fore, that no second appeal lies, such an 
appeal being expressly barred by the 
provisions of section 102 of the Code of 
Civil Procedure and by the proviso to 
section 13 of the Upper Burma Civil Courts 
Regulation. 

Appellant’s learned Advocate then urges 
that, if appeal lies, this Court can 
aud ought to deal with tbe case in revision 
aud that tbe grounds which have been 
framed as grounds of appeal would be 
equally good grounds for an application for 
revision. I have heard tbe Advocates on 
this point and 1 have decided that I can 
and ought to treat the memoranda of 
appeal as if they were applications for 
revision. 1 shall, therefore, deal with tbe 
ease in revision. 

It is clear that the fnndamental question 
in controversy between the parties is, * who 
was entitled to orops wbiob were growing 
on the mortgaged land at tbe time when 
tbj mortgage vas redeemed.” 


It is ordinarily recognised as contrary 
to common justice to allow a man to reap 
where be has not sown and gather what 
he has not strewed” or generally to enjoy 
the fruits of another man’s lawful labour. 
That principle is expressly recognised in 
sections 51 and 10» of the Transfer of 
Property Act, which provide that where 
crops were growing on land when a lease 
of uncertain duration is determined other- 
wise than by tbe fault of the lessee, or 
when a person, who believed himself to 
be owner, is ousted from possession by a 
person who establishes a better title, tbe 
person who planted the crops and is ousted 
from the land is entitled to the orops and 
is entitled also to free ingress or egress 
to gather them, annual orops being con- 
sidered not as part of immoveable property 
but as ordiuarily belonging to tbe tenant 
who has grown them. This right to crops, 
which is known in English Law as tbe 
right to emblements, is recognised in 
English Law on the termination of the 
tenure of a tenant for life or for another s 
life and on tbe termination of a tenancy- 
at will otherwise than by the fault of the 
tenant and in certain other cases, but it 
is not, I undetstand, recognised in the 
case of mortgages, because in an English 
mortgage the mortgagor theoretically 
conveys away his entire legal estate and 
altbongh he ordinarily remains in posesssion, 
he is in tbe absence of any covenant to 
the contrary supposed to be liable to 
be ejected at any moment without notice 
and without any olaim to rent which mV 
be dne or to orops which may be growing 
on tbe land at the time when he is ejected. 
He has in theory conveyed away all his right, 
title and interest and has nothing left bnt 
a bare equity of redemption, that is, cn 
equitable right to have the estate reoonveyed 
to him on payment of tbe mortgage-debt. 
The Transfer of Property Act is mainly based 
on English Law and the fact that right to 
emblements is not recognised in English L^ 
in respect of mortgages, while it is, recognised 
in respect of leases of unoertain duration 
which are detei mined otherwise than by tne 
fault of the lessee aud in respeot of persons 
who under certain oironmstanees plant crops 
believing themselves to be owners but arc 
evicted because the land turns out to 
to somebody else, probably accounts iot ■of 
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recognition of the right to crops in eeotioas 
51 and lOd of that Act and for its non- 
recognition in respect of mortgages. Bat 
although there is no recognition of the 
right to crops in the Transfer of Property 
Act 00 far as the redemption of mortgages is 
concerned, there ia, so far as I know, nothing 
in that or any other law which prevents its 
application in cases where each application 
is in ao3ordanoe with jnstioe, eqiity and 
good conscience and prtma facie, a principle 
which is recognised as eqoitable in the case 
of the determination of a lease of nncertain 
duration would seem to be equally equitable 
in the case of a nenfruotnary mortgage which 
is similarly of uncertain dnration. If crops 
oonld be recorded as "separable accessions’' 
coming onder the provisions of section 63 of 
the Transfer of Property Act, there would 
be no difficulty, but they have never been so 
regarded and it would seem that just as a 
right to compensation for improvements made 
by a mortgagee has been recognised in India 
in spite of the fact that the Traopfer of Pro- 
perty Act makes no express provision for 
such compensation, so a mortgagee’s right to 
crops might be recognised in spite of the 
fact that it is not recognised in the Act and 
is not recognised in England for technical 
reasons which do not apply to the kinds of 
mortgagees which are usual in India. 

The case-law on the aabjeot is snrprising- 
There are two leading cases, 
wbioQ are aiwaxs eited by the oomcBentcitors 
when the question of the right to growing 
crops on the determination of a mortgage is 
considered, namely, the old Bombay case of 
ihe l^nd Hortgage Bank of India y) . Vishnu 
Uovwd 1‘atankar (1), which was decided over 
« years ago, before the Transfer of Property 
Act was enacted, and the Madras ease of 

Bam^nga v. 8ami Appa (2), which was deoid- 
M oO years ago. 

In the Bombay case the mortgagee of 
oertam Unds brought them to sale to execo- 

tion of a mortgage decree against bis morl- 

gagor who was in possewion and having pur- 
chased them himself, was held entitled as 
■gainst a creditor of the mortgagor to the 
ibare of produce due as rent by tbe morl- 
gagor'e tenants wnoee crops were growing on 
tbe land at tbe time of the sale. I do not 

(1) 3 B. 67(^ I Ind Deo (» s.) 698, 
fil 10 M, If} 4 Ind. Dm. (a. ■.) 780, 


think that that decision throws mnni, i- v* 
OD the question of the owneS Tit 
on the determination of a ‘nrL ® 

nnder the ordinary rule 

beloog to the teoaol wh„ "r*'* 

pay the ehare doe a, A 

tha., is, to the mortgagee who h T'””'* 

the laod from their origio:Uaodtrd^“"o 

there would be nothing left fnr fk ® 

.a.r whieh hie orfdij et.d" poe^l^;; 


a 


In the Madras case it was held that 
mortgagee in possession (not a Dsnfmlf 

Th‘'T^ wereZps pCt'' 

tbe mortgaged prooerty to sale under » 
mortgage decree ageioat hie mortgagor oonld 
not recover from the auctioo-papohacer tU 
value of the crips, beoanae what ho had 
brought to sale was not only the interest 
of tbe mortgagor but also his own interest 
as mortgagee, and because at the time of the 
sale the right to the standing orop^wa ‘0 
reserved. It ,s clear that in enoh a oaae 
the mortgagee could have little if any claim 
to a light to emblements, since his tenure 
was determined by hie own aet, and I do not 
thmk that that oase oan be talteo as aatbo« 
rity for the proposition that crops growing 
on lands on tbe determination of a mortgage 
do not ordinarily belong to tbe person who 
planted them and whose lawful tenure of tbe 
lands came to an end by reason of the 
determination of tbe mortgage. 

In the Allahabad case of Deo Dat v. Ram 
Autar (3>, which was a case in which lands 
were mortgaged by conditional sale and 
a pre.emptor was held entitled to recover 
them from tbe mortgagee, tbe lower Oonrts 
entered in tbe decree a condition that the 
pre emptor sbonld not be entitled to posses- 
sion until tbe mortgagee had gathered the 
crops which he bad sown, but tbe High Oonrt. 
applying to tbe case tbe role of section 51 
of tbe Transfer of Property Act, held that 
the decree should not have postponed tbe 
pre emptor’s right to possession but should 
have provided that tbe mortgagee was 
entitled as against tbepre-emptor to the crops 
sown by him and to fres ingress or egress to 
gather aod carry them. That case is, how. 
ever, clearly no authority for tbe proposition 

^ ® lud.Dec. 
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tha(: the mortgagee bae a right to oropa as 
against a redeeming mortgagor. 

There is a more reoent ‘Madras ease, that 
of Narayinan Nambudripid v. Krishna 
Patter (4), in whioh it was held that 
where in a soit to redeem a Kancm” mort- 
gage the deeree direota the mortgagor to 
deposit the decretal amount within sis 
months from the date of the decree, the 
mortgagee thus directed to be redeemed 
must be deemed to hold the mortgaged pro- 
perty under a lease of nnoertain duration and 
is, therefore, entitled under the provisions of 
section 108 (1) of the Transfer of Pro- 
perty Aot to out and carry away the crops 
grown by him before the decretal amount 
was deposited. The decision proceeds on the 
special oircumsfanoes of “Kanom” mortgages, 
whioh in addition to being mortgages are 
said to partake of the nature of leases and, 
therefore, it could not be generally applied. 

In the L-)wer Burma case of Aung Baw 
V. Tun Qaung (5) a mortgagor got a decree 
for redemption and was pat into possession 
of the mortgaged property under the provi- 
sions of section 263 of the Code of Civil 
Procedure, 1882, while there were crops 
grown by the mortgagee standing on the land. 
The mortgagee subsequently applied to the 
Court for permission to reap the crops whioh 
he had sown, and the Court held that he 
ought to have applied for bis right to the 
oropa to be reserved before the decree was 
passed, and that bsoanse he failed to do so, 
he, being bound by the decree which as 
passed did not reserve his right to the crops, 
had lost any right he might have had in 
respect of the crops. It might reasonably 
be inferred from that judgment that a 
mortgagee, whose crops might be growing on 
the mortgaged land at the time of redemp- 
tion, could not assert any right to those 
crops onless that right a as established in 
the redemption suit and recognised in the 
decree, bat it cannot be inferred that the 
mortgagee, or the mortgagee’s tsoant who 
might not be bonod by the decree, has no 
right to the crops. 

There is a case in this Court, Nga 
Nyon Oyi v. I^ga Kyaw Nya (6), in 
which it was held that the tenant of 

(4) 22 Ind. Oas. 6l5;2fi U. L. J. 343; 15 M. L. T. 
160; (1914) M. W. N. 160. 

(5) 3 h. B. B. 129. 

(6) 8 lud. Oas. 466; TJ. B. B. (1910)11, 14. 


a usofroctnary mortgagee, whose mort- 
gage bad been redeemed after the tenancy 
agreement bad been made but before the 
tenant had planted any crops, was not entitled 
but virtue of his fenanoy agreement to keep 
the mortgaeor out of possession and was liable 
to damages for having done so. No question 
of any right to crops arose in that case, bn!; 
the question whether it is equitable that the 
mortgagor should be permitted to oust the 
tenant at any time of the year without 
letting him gather his crops was considered 
and was decided in the affirmative, and, 
therefore, it is necessary to consider that 
ruling. The grounds of the decision were 
that a lessor cannot transfer a larger estate 
than he has himself, and that, if the lessor’s 
interest is dependent on any contingency, the 
lessee’s interest cannot enure beyond the 
termination of his lessor’s interest by the 
happening of that oontingenoy. The learned 
Judicial Commissioner said practically what 
was said in the Bombay case cited above, 
namely, that the contingency of redemption 
is one whioh the mortgagee mast reckon 
with and may provide agaiosb, but it seems 
to me that the only way in which the mort- 
gagee in snob a case oonld, in the absence of 
an express covenant about the crops whioh 
is unusual in this country, safeguard himself 
against loss wonld be by refraining from 
cultivating the land himself or letting it out 
to a tenant, since if he did either he would 
run the risk of losing either the oropa or 
their value. The result of this view of the 
law would, it seems to me, be either that no 
reasonably cautions mortgagee would culti- 
vate mortgaged lands, or that, if be did 
cultivate them or have them cultivated, the 
mortgagor wonld wait until the crops were 
ready for harvest and then redeem, getting 
the crops for nothing, and causing wrongful 
loss to either the mortgagee or the tenant, 
to say notbiog of the litigation between the 
mortgagee and bis tenant which would be 
almost certain to resnlt. It has b3en sug- 
gested that the mortgagor in an English 
mortgage takes that risk without inoon- 
veriionce, but I do not think that the facts 
would warrant that assertion. It is true 
that in theory an English mortgagor is 
supposed to take the risk of losing any crops 
he may plant on the land, bnt in fact he 
takes practically no such risk basause the 
theory has been modiBed both by practice 
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and by SUtnee. The Judioatnre Act. 1873, 
for inetaooe, rBoognised the right of a morfc 
gagor in possession to take rents and prodts 
of the mortgaged land, unless he had notice 
of the mortgagee’s intention to take posses* 
sion of the property or to enter into receipt 
‘of the rents and proQts, and the Convey* 
ancing and Law of Property Act, 1881. gave 
to the person in possession, whether mort- 
gagor or mortgagee, power under certain 
conditions and in the absence of a covenant 
to the contrary to make leases binding on 
other party to the mortgage. Again the 
Tenants’ Compensation Act, i8j0, gave an 
ooonpier of mortgaged lando a right to 
Recover from a mortgagee taking poesession 
compensation in respect of crops, so that 
altbongh the occupier might lose the actual 
crops he did not lose the entire fruits of bis 
labour. Further the conditions of an English 
mortgage are entirely different from those of 
the ordinary usufructuary mortgage in 
Burma. In an English mortgage the date 
for redemption is 6xed, but in the ordinary 

ibortgage in this country no date for redemp- 
tion is 6xed and the mortgage runs on indeG 
nitely. As the learned Judicial Commissioner 
said iu Njzu Nyan Qyi v. Nga Kyaw Nya (6): 
The usufructuary mortgagee of Upper Burma 
takes the proSts towards interest and has no 
accounts to render. The oontraob is that he 
restores tbs land on payment of the prin 
cipal mortgage money. A mortgage of 
this kind, kept alive by further advances, 
often lasts much longer than 60 years and 
the mortgaged property is banded down by 
{nberilaoee in the family of the mortgagee. 
The mortgagee, therefore, enjoys all the 
advantages of an owner, except that he mn!>t 
allow redeolptioD if the mortgagor paya 
the mortgage money within limitation. 
Whil? he has the land ho deals with it 
practically in the same way as be would 
deal with land of his own and be very 
^juently leases it to tenants.” The learned 
Judicial Commissioner also went on to eay: 
My experience in this Court affords some 
indioatioo of a custom, at least in parts, by 
which land is redeemed only at oermin 
leasoDfi of the year so as not to deprive 
ftbe tenant or mortgagee of the crops,” and 
I tnay cay that my cxperienos is the same 
And Ibat within the last week I have dealt 
#Hh a aomswhat similar oise iu which that 
•Utom wae admitted! by both parties. All 

29 


this seems to me to show that the claim, 
of the mortgagee or his tenant to reap the 
crop which he has sown has been recogois, 
ed both judicially and generally as being in 
aocordauoe with justice, equity and good 
oonsoience and that any argument based on 
the inconvenience of the contrary view that 
the mortgagee or his tenant must be held 
to take the risk of losing his crops, i) not 

met by the assertion that under an English 
mortgage the mortgagor without {aconveni* 
ence takes exactly the same risk. The an- 
fairness and inoonveoienoe of the view that 
the mortgagor on redemption becomes owner 
of any crops which may be growing on 
the land at that time was expressly recog- 
nised in the Lower Burma case of Mo Qale 
V. Ma 6a (f (7), where the learned Judge 
directed that the date 6xed for redemption 
should in the case of cultivated land be 
fixed so that the party who has sown the 
crop shall have the benefit of it, and in the 
Madras case Ramalinga v. Sami Appa (2)J 
where the Court said: "It was open to the 
mortgagee to have asked the Court to postpone 
the sale so as to enable him to take the stand* 
ing crop.” 

Such devices as those suggested in these 
two oases for aafeguarding interests which 
the Courts rfoogoise as equitable are unsatis- 
factory and, as the experience of the present 

case shows, inadequate and i do not think 
that the view of the law which necessitates 
them is sound. It is, of course, true as a 
general rule that when an interest is deter- 
mioed all rights arising in respect of that 
interest ordinarily come to an end, but what 
may be called the "residual rights” recognis- 
ed in sections 51 and 108 of the Transfer of 
Property Act are equitable exceptions to 
that rcle and if a similar rivht is recog- 
nised in respect of those nsufruotnary mort- 
gages which are usual in this country and 
are in my opinion exactly analogous to leased 
of nnortain duration, scob devices bacome 
noneoessary. 

1 have already said that, so far as 1 am 
aware, there is no enactment in force in 
ludia which prevents such reoognitiou aud 
OD grounds of justice, equity an 1 good con- 
soieuce as well as of praocioal conveuienoe I 
ooQsider it expedient that tne right of the 
ordinary niufractnary mortgagee iu this 

(7) 1 L. B. R. 186. 
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oottfitry or his too&nu to tho crops ^rovt^iog 
OD ths Itind 6t tbo titB3 of rsdcmptioo shoold 
be reoogoiaed, provided, of ooorse, that saoh 
crops were sown or plauted before the per- 
eoD who grew them had notice of the ID* 
tended redemption. 1 bold, therefore, that 
in the present oaee the tenant Gaw Ta was 
entitled as against the mortgagors who 
redeemed, that is against Maang Talok and 
Ma Kaing, to all the orops planted or sown 
by him on the land which were growing 
thereon at the time of redemption and to 
free ingress and egress to gather and carry 
them. He admits that he weald have to 
pay half the orops to them as rent and, 
therefore, he claims only the other half. 
The fact that tbe land'i were sabseqaeocly 
mortgaged to Tun E wonid make no 
difference, btoanse he merely stepoed into 
tbe shoes of Maang Taiok and Ma Kaing. 
to tbe eitent of tbe interest which he 
aoqaired by tbe mortgage, and it was they, and 
not be, who took tbe crops. 

It has been suggested in argament to 
this Court that the tenancy agreement bet- 
ween Po Hoit and Oaw Ya was made after 
Maang Talok and Ma Sting and instituted 
their mortgage soit and that tbe doocriue 
of *Ute p6nden$'* applies, bat there is no 
evidence to support that argument, and it is, 
1 think, too late in any case to raise it 
for the Brst time in this Court. 

Maang Talok and Ma Kaing admit that 
they reaped the crops and a-^ 1 have held that 
altbongb they were owners of the land they 
were not entitled to tbe orops I am of opinion 
that Gaw Ya was entitled to recover from 
them the valae of those orops less the value 
of the half share which wonid be payable 
by him as rent. 

That being decided, there remain for 
decision tbe two qaestions, (I) wbat was 
tbe amount and valae of tbe orops, and 
C21 did Gaw Ya establish bis claims in 
respect of tbe cost of seed, grain and 
labour. 

As for the second of these two qaestions, 
1 may say at once that Gaw Ya offered no 
evidence beyond bis own bare word and chat 
I consider that iasofBoieut. 

As for the first, Gaw Ya’s statement chat 
the orops were estimated at io5 ba keCa of 
paddy was corroborated by tbe evidtmoe of 
Maung Kan, who is said to be headman 
of the village, and who swore that he was 


one of the foar men who estimated the oat> 
tarn of the lands planted by Gsw Ya be- 
fore the orops were reaped and that after 
visiting tbe lands they came to tbe con* 
olasion that tbe oattarn woald be 165 has* 
kets. That evidence was not rebatted, 
None of the respondents gave any evidence on 
ibeit- own behalf and the evidence of their 
witnesses was of little weight- Maang Tha 
Dan, who was employed by Ton £ to thresh 
certain paddy, which he says Ton E told 
him was paddy from tbe la* ds in question, 
deposed Chat tbe oattarri of the paddy he 
threshed was only 45 baskets, bat there is 
nothing to show that that -as tbe whole pro- 
dace of the land in eait a'ld no admissible 
evids Os to show that it cane fnai that 
land at all. Maoog Nge, who is Tan E's 
brother in law, said merely that be thought 
that the yield of the land woald bs aboab 
40 or 4o baskets. 

On this evidence I think that the trial 
Coart was jastified in accepting 165 baskets 
as tbe oattarn. 

Ae for the price of paddy neither side gave 
any evidence, bat as Rs. 100 per 100 baskets 
is tbe rate asnslly accepted in the Courts in 
Upper Burma in tbe absence of any evi lenoe 
to tbe contrary, 1 see no reason Co object tO' 
the trial Coart’s assessment of the valae of. 
the prodaoe at that rate. 

la view of the fact that Maaog Talok 
and Ma Kaing admit that they took tbe. 
crops and that Gaw Ya does not deny this, 
1 see no r^-aHon why a decree should bs given, 
against Tan E. 

I, therefore, dismiss Gaw Ya’s application 
BO far as Tan E is concerned, bat in view 
of tbe fact that Tan E has made common, 
cause with Maang Talok and Ma Kaing 
tbroQghoat I direct that be pay bis own 
costs in all Courts. 

Am against Maang Talok and Ma K4iDgt 
Gaw Ya was entitled to half the valae of 
toe orops, that is Rs. &2«o-0, and as in my 
opinion tbe Appellate Conrt acted illegally 
in finding that be worked tbe land at bis 
own risk and was not entitled to any oropst 
i set aside Che jadgment and decree of the 
Appellate Coart dismissing bis suit with: 
coses and vary tbe decree ' of the trial 
Coart by giving judgment for Gaw Ya 
against Maaog Talok and Ma Ksing foe- 
Rs. 82-ti-O with costs tbroagboatjjoo thalk 
amoant. 
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I note that I have not overlooked the fact 
that Gaw Ya was willing to give credit to 
Tan E for Rj. 6 14 0 paid by Tan E as land 
revenue, but I have held that he was not 
entitled to any deoree against Tun E and 
the deoree whioh I have given him is based 
not on bis alleged subsequent agreement with 
Tun E bat on bis original agreement with 
Po Hnit, under whioh the land revenne was 
alleged to be and would naturally be payable 
by the landlord. 

Decree varied. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No, 2637 op 1917. 

February 25, 1919. 

Prewnf:— Mr. Juetioe Abdul Raoof 
WaRYAM SINGH— Plaintipp- 

ApPELLaiiT 

versus 

BASANT SINGH amd oraERS— D epehdabts 

Rbspondbat^. 

Registration Act (XVI of ^6), s$ 2(7-, 17 4 <)_ 

Construction of s. IT— Construction of document 

Agreement permitting a person tooeaipg land, whether 
lease Registration, whether necessarg^"lJndertakin'i 
to occupy'’ in 6. 'itj ), what is. 

SoctloB 17 of the Bogistratiou Act must be 
strictly construed, as taken in connection with 
section M of tbe .\ct it imposes serious disouali- 
bcations for non-observance of registration Dnless 
a document is clearly brought wittiin the purview of 
the section, it should not be excluded from boioK 
treated as endence [p 453 , cols » 4 i!,J 
^ A mere undertaking to occupy land contained 
m a document will not make the document 
oompulflorily registrable, unless some interest or 

right in the thing let is created by the document, 
[p. 463, col UJ 

Oefendaut's father obtained possession of a piece 
of land under a written agreement from tbe plaintiff 
Pwpose of buildiag a house on it, on the 
P^»ntiff ^ouldhave no power to 

«i between his heirs 

and the plaintiff the latter wonld have a right to 

eject them on paying them the price of the mawriaU: 

aeld, that the agreement was not a lease in any 
sense, nor was it an undertaking to occupy within 
the meaning of section 2 ,7l of the degistration Act 
and that inasmuch M it created no interest in the 
land^t did not require rogistranoa under section 4 / 
(a; of the fiegiscratioa dot. |j>. «6 , ool. 1 J 

Sooond Rppoal trum luo Uesree of tbs 
Ditlrisl Jadfft, Julloodar, dated Ibe 12ih 
JbIt 1917» 


Messrs, Sleem and Dalip Singh, for the 
Appellaot 

for the RsspoDdsnts. 
JUDGMENT. — This eeooud appeal arises 
out of a suit for the possession of a 
pieoe of laud 00 the following allegations: 
Defendants’ father Sandar Singh obtained 
It from the plaintiff for tbe purpose of 
building a house on it, on the condition 
that the plaintiff would have no power 
to dispossess him during his life, but on 
his death in case of a disagreement between 
hie heirs and tbe plaintiff the latter would 
have a right to eject them on payiug 
them the price of the materials. It was 
further agreed that in case of a dispute 
as to the value of the materials tbe heirs 
would be at liberty tc remove them and 
vacate tbe land. The terms of tbe agree- 
ment were redoced to writing end the 
present dispute relates to the nature 
and tbe terms of this deed of agreement. 
Sundar Singh having died, a disagreement 
arose between the parties whioh has given 
rise to this suit. This document embody, 
ing the terms of the agreement was put 
in evidence and was relied upon by the 
plaintiff. On the pleas raised in defence 
one of the issues framed by the Court of 
6rst instance was whether the document 
was admissible in evidence. The document 
was executed by Sundar Singh, in which 
he set forth tbe conditions on whioh be 
had agreed to build on tbe land. It was 
contended by the defendants that tbe 
document came under the definition of a 
lease and require 1 registration under section - 
17 (dl of tbe Indian Registration Act. ‘ 
The learned Munsif of Julluodar held that 
it was merely an agreement and did not 
amount to a lease anj having decided 
tbe rematoing issues also agaiust the 
defendauts. be gave tbe plaintiff a deoree 
for the possessioD of tbe laud iu dispute. 

Tue defendants were ordered to remove the 
materials within two months. In the alter- 
native they were given tbe right to take 
tbe price of the materials which was 
assessed by tbe Court at fii. 537-4-5, and 
give up tbe bouse. They were not satis* 
fied with tbe decision of the Court and 
preterred an appeal to tUe lower Appellate 

Oourt end raised tbe following oonten- 
tiooa:— 

That the agreement wae not eseeatei 
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by tbeir father, that the deed reqaired 
registration, a’) ('i) it a lea^^e for 

more than a year, and (6) dealt with 
property worth more than Rs. 100 in 
valae; the plaint did not dieolose a o^ase 
of action; that the agreement was iadeQoi^e 
as regards iis terms, and the price of the 
materials bad been oDderestimated. 

On the Qaestion of the admissibility of 
the document the lower Appellate Conrt 
took a different view from that taken by 
the Conrt of Bret instance and held that 
it required registration and was inadmissible 
for want of registration In its opinion 
the document contained an undertaking 
to occupy” the land and as such came 
under the description of a lease as given 
in section 2 (7) of the Registration Act. 
The basis of the plaintiff's claim having 
failed, his soit was dismissed and certain 
cross-objeotioDs which be had Bled were 
also dismissed. The plaintiff has come up 
in second appeal to this Conrt and three 
pleas have been raised in the memorandum 
of appeal on bis behalf, namely, that the 
District Judge was wrong in bolding that 
the agreement was inadmissible for want 
of registration, that the document was in 
any event admissible to prove the permis> 
eive possession of the defendants and the 
terms of such possession and that the 
plaintiff in any case was entitled to the 
value of the site. 

It has been contexided on behalf of the 
plaintiff that the very terms of the doou* 
ment show that it was merely a license 
granted to the father of the defendants 
to build on the laud and remain in ocoupa* 
tioD during bis life and that no interest 
in land was created by the document in 
bis favour. I have examined the terms 
of the document carefully and 1 Bnd that 
there is force in this contention. To start 
with, on the face of the deed there is no 
rent reserved nor is there any other con* 
eideration agreed upon. Tbe very words of 
the deed go to show that bandar Singh 
obtained permission to keep bis honoe on 
tbe land during bis life only. He acquired 
no right of any kind in the land itself. Had 
it been so therd would have been no need 
of provtiing about tbe right of bis heirs 
after bis death. They would simply have 
gome in as bis representatives and would 


have been boond by tbe terms of the 
deed. The condition as to the price of 
the materials or as to their removal clearly 
shows that tho partie.s understood that it 
was merely a license granted to Sender 
Singh for bis personal beneBt during bis 
lifetime, 

The following is tbe exact translation of 
the agreement;^. 

Sunder Singh, son of Gnrdit Singh, 
caste Tarkhan, resident of Maozi Manak 
Kai, Thana Bbagpur, do hereby declare as 
followF: — 

I have taken a vacant site (taur) fu 
the obodi of Manak Rai, hooeded on tbe 
east by a passage, t. e., a lane and a vacant 
site belonging to Thai Singh, on the west 
by the ha eli of tbe sons of Nibal Singh, 
on the eoulb by a passage to the haveli 
of Fateh Singh and on the north by a wall 
of tbe kotha belonging to Tbakar Singh, 
SOD of Ram Singh, owned and possessed by 
Waryam Singh, son of Sant Singh, caste 
Jat, resident of Maaza Manak Rai. for tbe 
purpose of habitation. 1 agree that I will 
construct a building in the said vacant 
site at my own expense. The proprietor 
sbal! have nothing to do with tbe costs 
incurred thereon. I will remain abad in it 
during my lifetime. The proprietor or his 
heirs shall not at all be competent to 
eject me during my lifetime. After my 
death, if tbe proprietor or his heirs fall 
out with my heirs, they shall pay tbe 
costs of tbe materials and effect eject* 
ment. In case a dispute takes place in 
respect of the cost of tbe materials, my 
heirs shall remove tbe materials and 
make over the vacant site to the pro* 
prietor or his heirs. Hence I have exeout* 
ed this deed of agreement, so that it may 
serve as an authority. 

'‘Dated tbe 27th June 1900, correspond* 
ing to tbe 14tb of Har Sambat 1957.*’ 

Reading the deed according to it 9 plain 
terms, it is apparent that at least Snndar 
Singh never contemplated that be was taking 
a lease of the land. 

It was argued in the lower Appellate 
Court and it is argued also before me 
that the deed contains merely a nniiateral 
statement by Snndar Singh and its terms 
are so uncertain that it cannot be treated 
as a lease, The case of,. i'ufeil 
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D(u (1) la relied npoti before me as ifc 
was also in the lower Appellate Goart. 
But it is not neoessary for me to enter 
into ibe disouBeion whether the deeision in 
that ease was oorreot or iooorreot, baoauBe 
I am olearly of opinion in the present 
ease that the at^reement can in no sense 
be said to be a lease. It is contended, 
however, by the Ooonsel for the respond- 
ent that if the doonment acoordiog to its 
terms cannot S/rictly be said to ba a lease, 
it most be taken to bs "an ondertaking 
to oaoapy” and as snob to require registra* 
tion. The real question, however, to decide 
is: was the undertaking to ocoupy the 
site as a lessee or as a mere licensee? In 
this case there was an undertakioS to 
ooonpy” on certain conditions, bat not as 
a lessee as no right or interest in the 
land was created. I agree in the con- 
strnotion pnt on the exprsesion by the 
learned Judges of the Bombay High Coart 
in Apu Budgavda v. N<jrkari Annajee (2). 
The facts of that case, no doubt, were 
different, but it was decided in that case 
that a mere nodertakiog to occupy con* 
tained in a document would not make the 
document compulsorily registrable unless 
some interest or right in the thing let 
was created. In that case naob right oi 
interest was not created as the terms bad 
not been accepted. In the present case no 
interest or right has been created, as it 
has not been shown that it was ever 
intended by the owner to create such an 
interdst or right. The decision in Athakuiti 
V. Qovinia (3) ebowa that a mere permis- 
sion to occupy land on certain terms did 
not create a leisee. It was held that it 
was not a case of a tenant bat the case 
of a licensee. 

It has bean held in thij Court that 
section 17 of the Registration Act sboaU 
be ooQstrael very s riotly, ae read with 
section 49 it impoeei a serioui diaabllily 
[see tbs jodgment of Bivaz, J., in Tnin 
Bikhth Khan v. ffarm Shah (4)], This 
opinion was adopted by the learned Judges 
who decided the case of Samar 3inj\ v. 
Tiloka (6). They made the following 

(1) 27 A. 190i A. W N.(l90t) 212. 

(2; 8 B. 2li 2 Ind. Deo if. a.| 14. 

(3i Id H. 97(6 ind Doo. vi*. ■.j 775. 

(4) i6 P. a. 1895. 

61 p. H: laaa. 


remark at page 175,* which fully applies 
to the facts of the present case;— "Purthor 
as observed by the same learned Judge at 
page 63 of the report, section 17 of the 
Registration Act has to be strictly con* 
strued, as taken in oonneollon with section 
43 it imposes snob serious disqualidcations 
for non observance of registration. Unless 
the document is olearly brought within the 
purview of the section, it cannot be excluded 
from being treated as evidence. If there 
is doubt, the benefit must be given to it.” 

Applying this principle to this case, I 
must hold that the lower Appellate Court 
was not right in setting aside the judgment 
and decree of the Court of first instance on 
the ground that the document relied 
upon was inadmissible in evidence. I allow 
the appeal, set aside the decision of 
the Court below on this preliminary point 
and remand the case to that Court under 
Order XLT, rule 23, to be restored to its 
original number of pending appeals aud to be 
disposed of aooerding to law. 

_ _ Appeal allowed. 

•Page of P. 11, 189S-.ffcl. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 72 ov 1919, 

Jane 1 9, 19l9. 

Present : — Pandit Kanhaiya Lil, J. 0. 

JHABBU — Pliiutipf No. 1 — Applio^nt 

versus 

ZAHID ALI AND OTdEBS— DfiPeNDAKTi — 

ReSPONDtPTS. 

Principal and agent — Agent empowered to conduct 
suit in any manner— Agreement to abide by special 
oath entered into by agent, whether binding on 
principal. 

Ad agent who is empowered to condact a suit in 
any manner bo may deem lit, oven to tho extent of 
withdrawing it or entering into a compromise, must 
be deemed to possess a power to bind bis principal 
by an agreement to abide by a special oath ooteroQ 
into with the opposite party, [p. 464, col. 2.] 

Appeal against the decree of the Subordi* 
nate Judge, Uoao, dttei the Ist March 1919 
ooufirmiog that of the Muoaif, SaSpur, dated 
the 16tb December 1918. 

Mr, H. K. Qhw, for the Applioaot. 

Mr. Aunt, for the Opposite Party. 
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JUDGMENT. — This was a sait for the 
recovery of the price of bricks and lime alleged 
to have been sold by the plaintiffs to the de* 
fendantp. The defendants denied having par- 
chased the eame and pleaded that Mazbar Ali, 
son of defendant No. 1 and brother of defend, 
ants Nop. 2 and 3, was a partner of the plaint* 
iffs in the brick kiln and that 31,000 bricks 
fell to his share, oat of which the plaintiffs 
had supplied only 15,000 and bad not given 
tbe rest The defendants are the heirs of 
Mazhar AH. 

On the date 6sed for the hearing of tbe suit, 
Gar Saran Das, plaintiff No. 2, was present. 
He agreed to abide by tbe statements of 
defendants Nos. 2 and 3 on oatb, if made at 
tbe Dargah of Makbdnm Shah at Sadpnr. 
Jhabbu, plaintiff No. I, was not present on 
that date; bat Oar Saran Das, his general 
agent, who bad power to compromise or 
withdraw tbe oa^e or to do any other act in 
tbe sait on his behalf, was present. Tbe 
Ooort, acting on tbe statement of Gar Saran 
Das, appointed a Commissioner to examine 
defendants Nos. 2 and 3 in tbe manner sag- 
gested. On tbe 14th December 1918 tbe 
defendants Nos. 2 and 3 were examined at 
tbe Dargah and stated on oath that no money 
was doe to the plaintiffs on aoonnnt of bricks 
or lime and that 16,000 bricks were doe to 
Mazbar AH deceased on accoact of hie part* 
nership in tbe kilo. On the same date 
Jbabba, plaintiff, is stated to have appeared 
in Cocrt and presented a petition, repndiat* 
ing tbe act of hie agent. Gar Saran Das, in 
agreeing to abide by the oath of tbe said 
defendants. It Is suggested that the learned 
Muneif returned the applioatinn. The 
original application said to have been pre^ 
seated tn the Munsif was Bled with an 
affidavit in the lower Appellate Court, but 
that Court makes no reference to it. It is 
clear, however, that tbe said defendants bad 
been examined on special oath before the 
said application was, if it had been, presented 
and if that was so, it was too late for any 
of the plaintiffs to withdraw from tbe agree- 
ment, which had been previously entered 
into and carried nut. 

It is urged on behalf of Jbabba thar his 
general acent had no power to bind him. 
But the copy of the power of attorney on the 
record shows that tbe general agent had 
authority to withdraw tbe suit or enter into 
a compromise. An agreeipent to bind the 


principal by a special oath to be administer* 
ed to tbe opposite party, would not place 
tbe plaintiff in a worse position than an 
application to withdraw tbe claim; and as 
pointed out in ^osi ul taman Khan y. Faita 
Bibi (l), an agent who is empowered to con- 
duct a suit in any manner be may deem 6t, 
even to tbe extent of withdrawing it, must 
be deemed to have possessed a power to bind 
bis principal by an agreement to abide by a 
special oatb, entered into with tbe opposite 
party. Tbe powers conferred in tbe present 
instance are much wider than those which 
were conferred in the case which was dealt 
with in Sadashtt Eayaji v. Maruti Vtthal (2). 
A person who appoints an agent with such 
extensive powers must be prepared to abide 
by anything which tbe agent may do on his 
behalf, and if tbe agent does anything of 
which be does not approve be has only him- 
self to blame. .His repudiation came too late. 

Tbe application is, therefore, dismissed 
with costs. 

Application dismmed. 

(1 32 Tnd. Tas 348 UA L J. 38' 38 A. I3l. 

(2) U B.45^: 7 lud Dec (n. s.; .61. 


PUNJAB CHIEF tOURT' 

Sbcoud Civil Appeal No. 121 up 1918. 

March 5, 1919, 

Present :^Sir Henry Battigan, Er., 
Chief Judge. 

NABI BaKHSH— Pl utifp - 
Appzllaiit 
tersus 

MAULA AND OTHBais— D apindants^ 
Bssponoents. 

specific Relief Act (I of 1877), s. 89— Cancellation 
of instriiment on ground of fraud— Fraud not carried 
out, effect of. 

Plaintiff sued for oaucellation of a deed of mort* 
gage exernted by him in faroar of the defend^ 
anie, alleging that he had been induced to execute 
the deed by fraud and that there was uo ooneidera. 
tion for hisoeniraot It was found that the trans* 
action was in fa 't fictitious and that plaintiff and 
defendants bad conspired to oonooot tbe mortgage 
to the detriment of plaintiff's reversionen 

Held, that inasmuch as the reversioner's rights 
would come into operation only on the death of 
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pl&intifif, it; coolt) not be said that the purpose of 
the fraud had been carried into eflfect. and that, 
therefore, the plaintiff was entitled to got the deed 
cancelled. 

Seoood appeal from the decree of the 
llietriot Jadge, Sialkot, dated the lOtb 
Oatober 1917. 

Mr. Jai Qopal Sethi, for the Appel- 
lant. 

Mr. Sham Lai, for the Reapoodeote. 
JUDGMENT.— Plaintiff aaed for cancel ■ 

latioD of a certain deed of mortgage of 
land ezeoated by him on the 20th of .Toly 
1916 in favour of the defendants, alleging 
that he bad been indnced to exeoate the 
deed by fraud and that there was no 
eonsideratioD for bia contract. The plaint 
did not specify what the frand was bat it 
was explained later, on behalf of the plaint- 
iff, that defendants bad promised to eeoure 
a wife for him and that they bad no inten 
tioD of carrying out theirpromine and had 
in fact failed to do so. Defendants pleaded 
that full consideration bad passed and that 
they bad never undsrtsken to secure a 
wife for the plaintiff. The fir-»t- Court 
found that no consideration bad passed 
and granted the plaintiff the decree for 
which be prayed. Defendants appealed to 
the District Judge, who found that the 
consideration for the mortgage was unproved, 
at any rate to the extent of Rs. 575 (oat 
of the alleged total of Rs 800), and that 
the transaction was io fact 6otltioas, bat 
he disbelieved the plaintiff's etory that the 
ooneideration for the transaction was a 
promise on the part of the defendants to 
ecoore him a wife and that what really 
happened was that plaintiff and defendants 
had conspired to oonooct the Ootitioos 
mortgage to the detriment of Kbada 
Bikhsb, plaintiff’s near reversioner. Upon 
these Bodinge he held that the parties 
were tn pan* delicto and that as the fraud 
was not only concocted but also carried 
ioto effect to the detriment of Khnda 
Bakhsb, each party was estopped from 
showing the truth as against the. other 
and that, therefore, plaintiff was not entitled 
to the relief which ba claimed, He accord* 
ingly aosepted the appeal and dismissed 
plaintiff's suit with costs. 

The District Judge’s enunciation of the 
kw is undoobtaily correct, but it appears 
Ip nte that io the present ease the purpose 


of the frond had not been carried into 
effect and ibat nn tl is ground plaintiff 
was entitled to ask for the cancellation 
of the mortgage deed. Obviouely, Kbuda 
Bakhsb, whose rights would come into 
operation only on the death of the plaint* 
iff, bad not been defrauded in any way up 
to the time when the plaintiff brought 
his suit, and so far as Kbuda Bakhsh is 
concerned, the cancellation of the deed 
wonld be ^ a etep towards doing away with 
the possibility of any fraud being perpetrated 
at his expense. On the other band, as 
regards the defendantp, it is clear that at 
the time when the pl.intiff instituted bis 
fluit n- thing had been done to carry the 
mortgage into effect. Rs. 5*^5 had. upon 
the fiodings of both the Courts, not been 
paid by the defendants, nor had the latter 
paid off, as they undertook to do, the 
previous mortgagee. The land had conse* 
quen ly r)ot passed to the defendant and 
the previous mortgagee was at that time 
in piseeseion. It is alleged that on the 7th 
of May 19 17, t. e., at the time when the 
trial of the case in the drst Court had 
terminated and the suit was ripe for 
judgment, the defendants paid off the 
previous mortgagee. This, however, was 
long subseqaent to the institution of the 
suit and was obviously done in order to 
make evidence on behalf of the defendants. 
From the facts then as established, it is 
clear that even it both parties had conspired 
to delrauH Khuda Bakb.sb, nothing bad 
been done at the time when the suit wae 
brought to carry that fraud into effect, 
and in this connection the ruling of their 
Lordships of the Privy Oounoil in Pether- 
petmal Ohetly v. Muniandj, Ohettv (1) is in 
point and is an authority for holding 
that the plaintiff is not debarred from 
asking for the relief which he claimed. 

I, therefore, accept the appeal and set 
aside the decree of the District Judge and 
restore that of the Muosif. Defendants must 
pay plaintiff's Oite turjaghout. 

A >peal accepted. 

(I) 35 0.551; 10 Bom L E 580. 13 0 vy. N. 662s 
6 A- L. J. 7 0. L. J. 628; 14 Bur, L. B. lOi; 18 U. 

L. J. 277; 35 I. A. 9.8, 4 &f. L. T. 12, 4 h. 8. R. 266 
(P. C.). 
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COURT. 

Rent Appeals Ncs. 1 2 and 13 op 1919. 

Jure 17, 1919. 

Pretehti — Mr. Ashworth, A. J, 0. 
BHEEM SHANKAR DATT-Plaintikp 

' — iPFBIlANT 

t(7ktJS 

KEDARNATH d another— Defendants— 

Reppondkkts, 

Oudh Rent Act (XXII oj IfHQ), Si. lOi, l'i5— Civil 
Procedure Code (Act V of 1P08J, 0. II, r. ?. — Joinder 
I'f cliiiins — Clnim for share of proliis as co-sharer, 
ichfthercaii he joined with claim for arrears of revenue 
as l.'imljardui'. 

A plaintiff can join u claim fora sliaic of profits 
ns co.sharer with a claim for arrears of revenue, 
etc. as lamhardar in ono suit. Section 108 of the 
Oodh Bent Act does not contain anything which 
would make this improper or unlawful, anj under 
Order II, rule ' of the Code of Civil Procedure, 
read with section J3fi of the Oudh Rent Act, a 
plaintiff can unite in the same suit the two enusea 
of action, [p. 456, cols 1 & 2.] 

Appeal against the deoree of the District 
Judge, Laoknow, dated the 4th February 1919, 
reyersirg that of the AEsislant Collector, 
Unao, dated the 26lh September 1918. 

Mr. Saltg Pam, for the Appellant. 

, Mr. Pniiu Lai, for the Reepondenta. 

' JUDGMENT.— In these oases the plaintiff 
sets forth in bis plaint that be is a oo'sbarer 
and that the defendant (in the one ca!^e) and 
defendants (in the other case) are oo sharers 
in the same Mahal, In the second paragraph 
be states that the land in the possession of 
the defendants exceeds their share. In the 
third paragraph be etatea that according to 
Patwari’s acoonnt certain sums «>re due from 
the defendants. In the fourth paragraph 
he seta forth four dates as the dates on which 
the eauae of action in each case accrued. 
Amongst other grounds taken np by way of 
defence it was urged that the snit as brought 
was not maintaiDable. This has been ex- 
plained (o mean that the account subse- 
quently filed in evidence by the Patwari 
showed that the plaintiff was claiming not 
only a share of profits as oo sharer but also 
arrears of revenue, Lambardari commission 
and village expenses as Lambardar. The 
Court of first instance, namely, the Assistant 
Collector of Unao, held, notwithstanding, 
that the suit was one for profits and not- a 
suit for revenue or rent. On first appeal 
the District iludge of Lucknow held that 
inasmticb as the amount allowed to the 
plaintiff icoloded the -.revenue, Lambardari 


dues and village expenses, the award could 
not; be regarded as an award under section 
108, clause (15) of the Oudh Rent Act, 
which covers only a suit by a sharer against 
a co-efaarer for share of the profits of an 
estate or any part thereof. He also held 
that the suit must be regarded as one under 
danse (15) and not under clause (16 of see* 
fion 108 and ooDseqaently be allowed the 
appeal and dismissed the snit. 

Oo second appeal to this Court it is 
maintained that the District Judge was 
wrong in bolding that the suit as framed was 
not maintainable under section lOS, clause 
(15), of the Oedh Rent Act and alternative- 
ly that, even if the suit were held to be 
governed by daose (16), then the plaintiff's 
claim should have been decreed. In argu- 
ment it has also be»n urged that there is 
nothing in the Oudh Rent Act to prevent 
the suit being treated both as a claim for 
profits by the plaintiff as oo sharer and a 
claim for arrears of revenue, etc., by him as 
a 00 sharer, the former claim falling under 
clause (15), the latter claim falling under 
clause (16). It is qaite clear that the 
decree of the Assiatant Collector cannot be 
regarded as a decree under clause (15). A 
decree under clause (15) could not award 
arrears of revenue, etc. Nor again can the 
suit be regarded as one brought noder 
section 108, clause (16), though wrongly 
described as under clause (15). The plaint 
nowhere sets forth that the plaintiff is 
Lambardar, nor does it set forth the amouut 
of revenue, etc., claimed. As to the extra 
plea added in argnment that (he suit 
might have been regarded ae partly under 
one section and partly under the other, 
I am not prepared to say that by means 
of a properly framed plaint a person 
could not join a claim for a share of pro- 
fits as oo-sbarer with a claim for arrears 
of revenue, etc , ae Lambardar in one suit. 
The inducement to eeotion lOB of tbs 
Act does not contain anything which would 
make this improper or unlawful, and 
under Order I!, rule 3, of the Oode of 
Civil Procedure, read '"ith section 135 of 
the Ondh Rent Act, the plaintiff oonli 
unite in the same suit the two causes of 
action. If the origiual Gonrt found that 
they could not conveniently be tried or 
disposed of together it would be open to 
jt to order separate trials, but appareoll/; 
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the Assietaiit Collector found no difisuUy 
in trying the suits together. At the 
same time it is impossible to bold tba*; 
the plaint as framed was a suit based on two 
separate oauses of action, one under olauee 
(15) and one under clause (16) of section 
108. The District Judge in bis iudgment 
bae stated that, excluding tbe amount 
awarded for Lambardari does and village 
expenses, tbe Patwari’s evidence shows 
that there is nothing due to the plaintiff 
at all, and this statement cf fact has not 
been impugned in appeal to this Court 
If this were tbe case, there would be no 
cause of action for a olaim under clause 
(15). Again, as in tbe plaint the plaintiff 
has not mentioned that he is a Lambar* 
dar, it is clear that no causa of action 
was shown for claiming arrears of revenue , 
etc. Tbe District Judge was right in 
regarding the claim as one nnder clause 
(15). Tbe statemeut in the plaint that 
according to tbe Patwari’s aoooaut the 
defendants owe the plaintiff so much, coupl- 
ed with tbe statement that the parties 
are co-sharers could only mean that the 
'plaintiff was prepared to prove a claim 
to a share of profits under clause (15). 
The evidence of the Patwari does not 
prove that be is entitled to anything as a 
co-sharer because the Patwari’s evidence of 
account inextricably mixes up tbe accounts 
of what is due to tbe plaiutiff as a oo* 
sharer with tbe accounts of what is due to 
him as L\mbardar. If we are to accept 
the District Judge’s statemeot indeed these 
accounts show nothing due to tbe plaint- 
iff as 00 sharer. I, therefore, agree with 
tbe lower Court that tbe claim was one 
under olanm (15) anl that the ‘olaiotiff 
failed to prove tba. bo is entitled to any 
relief under this danse. 

Id this ialgoiiQt it is not iotended to 
ocQvey tbe meaning that a oo-ebardr who 
is also aLambarlar cannot ask for relief 
as a oo-abarer under clause (15) of eection 
108 of the Oadh Rsnt Act until be 
has had the amount of the sum due to 
him asLambardar for arrears of revenue, 
village expenses and Lambardar’s ommis 
siou deireed under danse (16). It is true 
that tbe ehare of profits >bat can be daimel 
audsr daiia \15) ariicit a eorsharar is 
a share of the ost profits obtainad by 
mbkrAstiag from the groa; . anoont of 


profits realised by him tbe sum das from 
him for arrears of revenae, eti., bat t'.n 
00 sharer Lambardar in a suit under 
clause (15) cau spscify the amount so tc 
be subtracted from the gross profits with- 
out claiming it. Tni^ amount, if disputed, 
will have to be determined bat will not 
be decreed. If tbe plaint in the present 
suit had been on these lines, there woold 
have been no flaw in the frame of tbe 
enit. Assa ning, bovever that tbe suit as 
brought could be regarded as one on these 
lines, the suit mast fail by reason of the 
nnohalhngsd statement of tbe District 
Jadge that there is no baUnos of profits 
after dsdodioa of tae arrears of rant, etc. 

Tbe appeals are, therefore, dismissed 
with costs. 

Appeals dismissed. 


PUNJAB CHIEF COCRT. 

SaOND Civil Appaal No. 1709 op 191 
February 16, 1919. 

Present; - Mr. Justice Chavis. 

THAMMAN SINGH— DgpanDiNT— 

APPSLLaNT 

versus 

SANTA— Plaintjkp and another— Dipskdant 

— Respovdents. 

Custom— Alienation— ‘SaU of ancestral land to pay 
off father's debt, wksther can be avoided —Necessity- 
Minor, sale by— Property, whether can be recovered by 
minor — Compensation, minor, whether bound to pay, 

A man who has sold a portion of bia aocaatral 
land to pay off his father’s debts cannot sabse- 
qucntly aroid tbe sale merely on the pica that the 
sale was rot for necessity, [p. 45S, col. 2.] 

A minor, however, is not bound to rooogaiso his 
father's debts as a cha-ge on the ancestral land and, 
therefore, where a portion of a minor’s ancestral land 
is sold by his mother to pay off his father’s debts, 
the minor is entitled to recover the property without 
hoing made to pay anything, [p. 458, col. 2 ] 

Second appeal from the decree of tbe 
Diatriot Jndgp, Ludbiana, dated the 6th May 
19U. 

The H>Q’ole Pandit Sheo Narain, for tbe 
Appellant. 

Mr Ifanak Ohand, for the Rsapoodents. 

JUDGMENT.— Oq tbe I2tb Jane 1911 
the laud iu suit was sold to Tbaamua 
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Siogb for Rs. 814 by a registered deed of 
sale exeoated by Santa and bis mother, 
Musammat Kahno, the latter aating on 
behalf of her minor son, Bamditta. Earn- 
ditta and Santa now sne to reoover the 
land, alleging that ifae sale was without 
neoessity and not for the benefit of the 
minor. The lower Ccnrts have foand that 
the sale was exeoated in order to payoff 
debts doe by the father of Ramditta and 
Santa. As regards Santa, it ie olear that 
he was a major at the time of the sale 
bat the lower Uonrts regard him as a 
simpleton, who was ander the thamb of 
bis father's oreditor and think that he 
was overreaohed and aoted under nndae 
indaenoe. As to Ramditta, the lower Coarts 
hold that he is not liable as the oonsider* 
ation for the sale was merely unseonred 
debts left by his father for wbioh tho 
anoestral land was not ebargeable. The 
first Coart held that the plaintiffs shonld 
refand the benefit whioh they have reoeived 
and gave a deoree for possession on pay* 
ment of Rs. 814. The learned District 
Judge on appeal held, that there was no 
legal obligation on the plaintiffs to pay 
their father’s debts and that there was no 
oonsideration for the sale, and so they 
were entitled to regain possession without 
any payment. The vendee appeals to this 


Court. 

So far as Santa's share of the land is 
oonoerned, I think the deoision of the 
locver Courts oannot stand. Santa no 
doubt had not long been a major when 
the sale deed was exeoated, but apart from 
the question whether by agrioultural oustom 
anseonred debts oannot be regarded as a 
oharge on anoestral land, there is a moral 
obligation on a son to discharge his 
father's debts; and if the eon ohose to do 
so, 1 do not see bow he oan now turn 
ronnd and seek to avoid the sale. 1 can 
find no evidenoe of any sort whioh in my 
opinion proves that Santa was overreaohed 
in any way. At the time when the sale- 
deed was exeoated, it was the general 
impression that anoestral land was liable 
for the debts of the last owner, and though 
that impression has now been removed 
by the publication of Jagdip Singh v Bawa 
Narain Singh (U, still even that ruling 

(1) Ifi Ind. Caa. ie6j 4 P. R. I<il3; 160 P. W. R 
1912? 173 P.b.R. 1912 (F.B,). ' 


is no authority for the proposition that a 
man who has sold a portion of his land 
to pay off his father’s debts oan undo the 
sale merely on the plea that the sale 
was not for neoessity. I note too that 
it is not a oase of the whole estate be- 
ing sold. It is admitted before me that 
plaintiffs have plenty of land left. The 
appeal must, therefore, suooeed so far as 
Santa's share in the land is oonoerued. 
But as regards the share of Ramditta, 
who was a minor at the time of the sale, 
the deoision seems to me to bs oorreot. 
Tbe minor was not bound to recognise his 
father's debt^s as being a oharge on the 
anoestral land, and bis mother was not 
aurhorised to alienate the land in disoharge 
of these debts. In faot all that Counsel 
for tbe appellant nrgas as regards tbe 
share of Ramditta is that siooe this appeal 
was lodged, Ramii'ta has died sonless and 
is now represented by his brother Santa. 
So it is urged that Santa, having joined 
in the sale, cannot now seek to avoid it 
even as regards bis brother’s share. The 
only authority quoted in support of this is 
Ram Ohund«r v. Bamjeebun (2). Thafaots of 
that oase, however, were quite different 
from those of the present oase, as in that 
oase there was no question of a party 
dying daring the pendenoy of appeal. It 
was rather a oase of certain parties to a 
suit being held to be estopped by reason 
of their oonduot daring a previous suit. 
The appellant is seekiog to set aside the 
deoree of the lower Court, and in order 
to &noofed, I think, he should be able to 
prove that that deoree is in some way 
inoorreot. So far as Ramditta’s share is 
oonoerned, it is not contended that the 
deoree passed was an inoorreot one, It is 
merely urged that oiroumstanoes have 
sinoe arisen wbioh if they had arisen 
earlier wonld have altered the deoree. 
This, bowevsr, iu my opinion makes no 
differenoe to tbs oorreotness of tbe decree. 
If Ramditta had lived to tbe pre 9 ent day 
and subsequently died after recovering hie 
share of tbe land, that share would un» 
doubtedly have passed to his brother Santa 
and tbe present appellant would not have 
been able to olaim that the oase should 
be re-opened. So far then as Ramditta's 


- > 


(2) 12 W. R. 427. 



INDIAN CASES. 


459 


Vol. LIII] 


BUBiJ BiSHSH 91NOHV. BiLDSO BIHARl. 

share is oonoerned, I think, the bistriob 
Jodge’s deoisioD is a oorreot one and I 
Dpbold it. 

The resalt ie that the appeal is aooepted 
ID part and the deoree is redaoed to one 
for possession of one-balf of the land. 
The parties shall bear their own costs in all 
Goarts. 

Appeal partly accepted. 


OUDH JUDICIAL COMMISSIONEa S 

COURT. 

SsCOSD ClTIL ApPBALS N 08 . 252 ANS 25.S 

OF 1918. 

Jane 18, 

Prejentr^Pandit K'inhaiya Lai. J. C. 

BujaSUBAJ 6AKHSH SlNGH— 
Plaintiff^ APhEtLiMT 
tersut 

BALDEO BIHARK FrKs his ob«th 
JAGDEO PRASAD, MiNoal and moieER — 
Defemdamts and Pandit CH^KRAPaN and 

A»OTHER— PL-tl-T'PF-*— BesPoNDFHTH. 

Muafldar,tfl<crc«i oj, nature of— Tramfer of Property 
Act (IV of 6, appljcabi'h'ty o/— Owf/ii Rent Act 

(IIII of 18 6;, S.107 M). 

A muaftdar bolding a rent-free tenaro liable to-re> 
sumption has no higher position than that of a tenant 
entitled to hold the land rent-free, unless he ie a 
grantee under other condii ions [p. col. 2.] 

Section R of the Transfer of Property Act docs not 
apply to such a bolding, because tenants having an 
uutransforablo right of occupHocy have been express- 
ly excluded from the operatioa of that section [p. 
459, col 2.] 

The possibility of a declaration that a muafidar has 
acquired ander-proprictary rights under section >07 
(H) of the Oudh Kent Act heiogniade in a future 
salt which may 'jc brought against him by the land- 
lord cannot be taken into account for detorminiog 
whether the muo^Jer has at present a saleable 
interest or not. [p. 460, col. 1.] 

Appeal igaiost the deoree of the Distriot 
Judge, Sitapur, dated the I4tb Maroh 19 8, 
apboldiog that of the Mansif, Biawaa 
(Sitapar), da^ed the 22od D^oeaiber 1HI7 

Mr. Qulah Ohand Brnnal^ for the Appel 
laot. 

Mr. Bar Dhian Ohandra^ for Beepond- 
ent No 1. 

JUDGMENT.— The plaintiffs are the 
Slemindars of the village in wbiob the 


ddfeodaQt Baldeo bad a muaH bolding. 
That bolding was attaobed in ezeootion of 
oertain deorees obtained by Baldeo Bihari 
against Baldeo. The plaintiffs tbereapon 
eoed for a deolaration that the said bold- 
ing was not liable to attaohment or sale 
in exeoDtion of the said deorees. 

The allegation of the plaintiffs was that 
Baldeo had qaitted the village more than 
7 years ago and bad not been beard of, 
that there was no one to saooeed him and 
that the plaintiffs resumed the holding in 
oonseqaenoe. The Court of 6rst inatanoe 
foDod that Baldeo was still in possession 
of bis holding. It farther found that be 
was not an ander- proprietor bat a person 
bolding a rent-free tenore liable to resump- 
tion. It, however, diemiseed tbe sait of tbe 
plaintiffs, on tbe groand that tbe tenare 
wae saleable in ezeoation of tbe deorees 
obtained by Baldeo Bihari against tbe 
muofidar. The lower Appellate Coart apbeld 
tbe same view on general gronnds. 

A mvafidaT bolding a rent-free tenure 
liable to resomptioo bas, however, no higher 
position than that of a tenant entitled to 
bold tbe land rent free, nnlese he is a 
grantee under other oonditione. Seotion 6 
of the Transfer of Property Aot (IV ct 
1882) does not apply to snob a bolding, 
beoaoBe tenants baviog an ontransferablo 
right of ooQupanoy have been expressly 
excluded from tbe operation of that section. 
In Oaya Prasod v. Tasadluk Husain (1) it 
was held that a muofidar, the grant to 
whom was resumable in whole or in part, 
held DO proprietary right in tbe land and 
had DO permanent interest wbiob be oould 
asAign. So far as tbe grant was resumable 
in part, bie poFsession was analogous to 
that of a tenant who was not liable to 
ejeotment at will but whose rent might 
be enbanoed at any moment at tbe will 
of the landlord, and so far as the grant 
was resumable in whole, bis possession 
was analogsus to that of a tenant at will, 
liable to ejeotmeot at any time at the 
will of the landlord. In Tika v. Shea 
Narairt (2) it was held that tbe rights of 
an ordinary tenant in Uudb were not 
transferable. 

( 1)6 0 . 0 . 110 . 

(2) 34 l»d. Oas. 426; 19 0. G. 117; 8 0. L. J. 176. 
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The learned Counsel, who appears for 
Baldeo Bihari, oontends that a mufffiiar 
oould get onder-proprietary rights under 
section 107 (H) of the Oadh Rent Act 
(XXII of 1886^ if the landlord were to 
eue him for resumption or for assessment 
of rent. It is stated that a suit was actually 
brought by the former proprietor of the 
village for the resumption of the muafi 
holding but was subsequently withdrawn. 
There was no occasion then for the 
Revenue Court to declare that the mua^ior 
had acquired an .nnder-proprietary right 
under section 107 (H) of the Oadh Rent 
Act. The possibility c( such a declaration 
being made in any future suit, whioh may 
be brought by the present landlords for the 
assessment of rent, cannot bs taken into 
account for the purpose of determining 
whether the mua^dar has at present a 
saleable interest or not. If his interest 
is not saleable at present, the attachment 
must be discharged. 

The appeals are. therefore, allowed and 
the claim of the plaintiffs decreed for the 
declaration asked for. The costs of the 
plaintiff appellant here and hitherto will 
be charged against the contesting defendant* 
respondent. 

Appeals allowed. 


PUNJAB CHIEF COURT. 
Miscellakbocs Second Civil Appeal 
No. 2981 OF 1918. 

February 19, 1919. 

"Present Mr. Justice Abdul Raoof. 
NUSRAT ALl — Appellant 

versus 

SAKINABBGAM and ot <E88— Rpspondents. 

Civil Procedure Code (Act V of ISCiSJ, s 47— 
Execution of decree-^Sale, confinnation of—Ponession, 
digput« o« to delivery of, whuher relates to execution 

of decree^Judgment-dehtor, remedy of. 

Where, after an auction sale is conhi'med and a 
sale certificate is granted to the auetion*puruliMer, 
the judgment.debtor or his lo^al representative 
objects to the delivery of possession of the pro. 
perty sold, tho dispute cannot be said to relate to 
the execution, discharge or satisfaction of the decree 
within the meaning of section 47 of the Civil I’ro. 
cedure Code, inasmuch as the decree has already 
been satisfied, and, therefore, the execnting '.'ourt 
oaimot entertain the objection, [p. 461, cob 2.^ 


Misoellaneons s^ooud aopeal from the, 
o-'der of the District Judge, Delhi, dated the 
23rd May 1918. 

Mr. iSanfunom, for the Appellant. 

Mr. Ohedulla, for the Respondents. 

JUDGMENT. — This is a second appeal 
against an appellate judgment passed by 
the lower Appellate Court. The facts out. 
of which this appeal has arisen are fully 
stated in the judgment of the 6rst Court, 
and I shall refer only to some of them 
whioh are material for the decision of 
this appeal. Oo the 17th February 1916 
an expirle decrea on a mortgage was 
parsed in favour of one Gauri Parahad. 
On the 13t;b July a Boal decree for sale 
was passed in favour of the decree bolder. 

00 the IGth October 1916 the bouse in 
dispute was sold in ezeoutiou of the said 
decree and was purchased by the present 
appellant Nusrat All. The present 
respondent Muiammot Sakina Begam, the 
wife of the judgment debtor Rahim Bakhsb, 
pnt in an application objecting to the 
proceedings on the ground that her husband 
had gone out of the country and was oo 
the front in France. It does not appear 
in what capacity she made that applioa* 
tioD; she had no locus standi in her capacity 
as the wife of the judgment debtor to 
raise any question with respect to the 
execution of the decree. Her application 
was rejected and on the 14th November 
1916 the sale was duly oonBrmed and on 
the 12th December 1916, a sale certiBoate 
was granted to the auction- purchaser. 
After that Musammat Sakina Begam Bled 
a declaratory suit to get the ex parte 
decree set aside, but that suit was die* 
missed for want of production of evidence. 
On the 18tb November 1916 Nusrat Ali, 
the auction purchaser, applied to the Court 
to be pul: in possession of the house. The 
decision of that application was delayed 
pending the decision of the suit to which. 

1 have referred above. Ou the 20th 
November 1917 the auction purchaser put 
in another application asking the Court 
to pnt him in possession of the property; 
Certain proceedings were taksn on that 
application, which need not bs spsciBcAlly. 
referred to There wai obstruction on t'le 
pirt of Musammji Sakina Bsgam to the, 
dslivery of possession. TaereapOQ on tb) 

17tb Dsoember 1917 thQ ausSioa’paro'iaset^ 
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pat io an applioatioD in Coart oompUinint? of 
the obstrootion on the part of Musammat 
Sakioa Begam. At tbi^ ^tage the Court order- 
ed notioe to bs issued to vfu$am7t>< Svkina 
Begam as the legal representative of the jndg 
meat debtor Rahim Bakhsb, ae in the 
meantime it bad been discovered that be 
bad died. Muiammat Sakina Begam then 
name io and pot in an applioation on the 
8tfa of January opposing the applioation 
of the anotion pnrohaser for possession. 
The Coart of drst instaoee upon this state 
of things was of opinion that the objeotions 
raised by Musammat Bakina Begam oculd 
not be entertained and the only remedy 
open to her was to 61e a regular suit. 
Taking this view the Court ordered that 
delivery of possession of the bouse should 
be made to the auotion'purohaser and that 
the objeotions of M^tgammat Sak«na Begam 
be dismissed. 

The objector appealed to the lower 
Appellate Court. The Court has held that 
ae the lady was brought on the record 
as the legal representative of her husband 
who was the judgment debtor under the 
decree, she was entitled to raise the question 
which she did under section 47, Civil 
Prooedcre Code. Being of this opinion 
the lower Appellate Court decided on 
the merits in favour of the lady and set 
aside all the proceedings in execution and 
dismissed the applioation of the aaotion* 
porobaser for the possession of the 
property. The auction-purchaser has 
preferred the present sesond appeal to 
this Court against the decree and order 
of the lower Appellale Court and the 
question which has been argued on his 
behalf before me is that section 47, Civil 
Procedure Code, has no application to 
this case. The sale bad been oonSrmed 
and thereupon a sale oartidcite bad been 
granted. The question raised, therefore, on 
the objection by the lady was not one 
relating to execution, discharge or eatisfao 
tion of the decree, ioasmucb as the 
satisfaction of the decree bsd t^kan plass 
already. The learned Ocoosel who has 
ajipeared in support of the appeal has 
relied upon a very recent decision of this 
Court wb oh is reported is Okothn Han v 
Muiannat Karmon Bai (1), aud io my 

• I 

(1) 44;iDd. Cm. 169| 8 P. S. 1918. 


opinion the oontention is fully borne out 
by the decision in that case. In fact, the 
present oa^e is much stronger than the 
ca'^e re orted as ^^hotha Ram v- Mugammai 
Karmnn Bai (l). In that case the auction* 
purchaser was the decree holder himself, 
and in epite of that, it was held tba'; the 
matter did not relate to the execution or 
satisfaction of the decree. The learned 
Judges in that case observed: “If, therefore, 
after the Court executing the decree has 
entered up satisfaction of the decree iu 
whole or in part, a dispute arises between 
the quondam decree bolder, in his new 
capacity of auction purchaser, and the 
quondam judgment-debtor, or their repre* 
sentatives, regarding the possession of the 
property sold at the public auction held 
in execution of the decree, the dispute 
cannot properly be said to relate to 
execution, dieoharge or satisfaction of the 
decree,’ which under section 47 of the 
Civil Procedure Code can only be deter* 
mined by the executing Court.” In this 
case an outsider is the anotion-purobaser. 
These remarks apply with greater force 
to the case of a stranger auction purchaser. 
A similar view was taken by a Full 
Beech of the Allahabad High Court in a 
case reported as Bhagwati y. Banwari Lai 
(2). That was also a case in which the 
decree holder bimeelf was the auction* 
purchaser. In my opinion both these 
oases fully support the argument put 
forward before me by the learned Counsel 
who has argued the appeal. The lower 
Appellate Court entirely failed to under* 
stand the scope of section 47, Civil 
Procedure (^de, and merely based its 
.lodgment on the finding (bat the lady 
having been brought on the record as 
the legal representative of the deceased 
judgmeot'debtor, she was entitled to raise 
the queatioD. It entirely failed to ooosider 
whether the question raised was one which 
related to the execution, satisfaction or 
discharge of the decree. 

* In this view the appeal should be 
allowed, the decree of the lower Appellate 
Court should be set aside and that of Che 
Court of first instance restored with oostB 
in ail Goor s, and 1 order accordingly. 

Appeal allowed. 

(2) 1 liid. Cas. 416; 81 A. 82 (F. B.), 6 A. L. J.7li 
BM.L.T.186. 
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Second Civil Appeal No. 472 of 191S. 

Jane 3, 1919. 

Present : — Pandit Kanhaiya Lai, J. C. 

Musammat JANKI anu ANOTdER — 
DeFSNDANTi — A pPELLANTJ 
versus 

SUNDAR LAL— Plaintiff — Respondent. 

Hindu, Law ^Widoio “^Sutrrender of cstutc^ validity 
of — Surrender in favour of secondary reversioner^ with 
consent of immediate reversioner^ effect of, 

A. Ilindu widow can rcDouncc her Iiusband's estate 
ill favour of the nearest re^ersioacr, if there is only 
onoi and in favour of all the reversioners nearest in 
degree, if more than one exist at the moment, that 
is to say* she can by a voluntary act part with her 
own title < 2 ua the estate inherited by her from lier 
husband and accelerate the devolution in favour of 
the donee. A sarrender by a widow of her husband ‘a 
estate in favour of the secondary male heir witli 
the consent of the nearest female heir can be trcatc<I 
as a joint sarrender by both* the result l>eing to 
vest an absolute title in the secondary male heir. 

Appeal against the decree of the Offioiat* 
iog Sabordinate Jodge, Psrtabgarb, dated 
the 2 let October i9i8, affirming that of the 
Maosif. Eaoda, dated the 5tb Jaly 1918. 

Mr. Lackman Das, for the Appellants. 

Mr. AH Mohammad, for the Respondent. 

% 

JUDGMENT.— The dispate in this case 
relates to a boase situated in the village 
Samatpar. Sbeo Dayal was the original 
awnerof the boase. He was at 6rdt married 
to a woman whose name is not exactly 
ascertainable. The defeodants^appeilante 
state that her name was Musammat Sobhao, 
bat whether that was so or not id of little 
consequence. 

The allegation of the plaintiff is that after 
the death of his 6rst wife Sbeo Dayal took 
another wife, whose name was Musammat 
Sdbhao, and that by her was born a daughter, 
Musammat Rakmin, whose son is Sandar 
Lai, the present plaintiff respondent. Sbeo 
Dayal died two years prior to the sait and 
was sacoeeded by his widow, who died in 
October 1916. Before her death she exeoat> 
ed a deed of gift transferring the entire pro* 
perty left by her hasband to Sandar Lai, 
her daughter’s son. Sandar Lai claims 
possession of the diapated house on the 
strength of the said deed of gift. 

The finding of the Ooarts below is that 
Musammat Rakmin bad assented to the gift 
and the gift, therefore, operated as an acoele* 


ration of the estate in favour of the nearest 
male heir. O i behalf of G)kal Prasad, 
who describes himself as a nephew of Sbeo 
Dayal, it is contended that the mother of 
Musammat Rakmin was not formally married 
to Sbeo Oyal, that the consent of Musammat 
Rakmin to the said aift was n3t proved, and 
that the existence of Mus'’mm'}t Rakmin was 
an impediment to the devolation of the estate 
on Sandar Lil. The finding of the Coart of 
first inetaaoe on the q lestioo of the marriage 
of the mother 'f Musammat Rukmin with Sbeo 
Dayal was againstlthe defendants. Its correct' 
ness was not ohalleaged in the lo wer Appellate 
Court. It oann )t, therefore, be impagaed 
here 

In regard to the qa^stion of Musammat 
Rakmin b)ing entitled to an intervening 
estate, there is a clear finding of both the 
Cjarts below that nhs hai assented to tbe 
gift. In fact she gave evidence to that 
effect As poioted oat by their Lorisbips 
of tbe Privy Coanoil in Rangasamt Qouniea y, 
Nachiappa Oounden (1), it is settled by bng- 
practice and confirmed by decisions that 
Hioda widow can renoance in favour of 
the nearest reversioner, if there is only one 
and in favour of all the reversioners nearest 
in degree, if more than one exist at the 
moment, that is to say, she can by a volao* 
tary act part with her own tide qua the 
estate inberite * by her from her basoaod 
and accelerate tbe devolation in favour of 
the donee. The surrender was made in this 
case in respect of tbe entire estate, which 
the widow possessed, and tbe mere fact that 
a daughter was in existence was not an im> 
pediment to tbe sarrender, beoaase as observ' 
ed in Ohinnaswami Pillai v. Appasufami 
P»71a» (2), a sarrender by a widow with the. 
consent of the nearest female heir to tbe 
secondary male heir can be treated as a 
joint sarrender by both, tbe resalt being to> 
vest an absolate title in the secondary male* 
heir. 

The appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismisted, 

( 1) 60 Ind. Cas. 498 46 1. A. 72 at p. 79} 36 11. L. 

^ ^ ^ Bom L. B. 

^ 777; .1919) M. W. ;i6ii4J A 528j 
26 M. h. J, 6; 10 L. W. .05 (P. 0.). 

(2) 48 Ind Cas 14?! (iw.8» M. N- 756: 24 M. L. 

T. 408} 42 M. 25 at p. 27; 86 M. L. J. 6 12; 8 h. V7. 6l3. 



Vot. tiitl] INDIAN OASES. 463, 

L&BORS SPIH^IKQ i»D WEiVl>a HILLS CO., LTD. V. DTTAH CHiND. IMNAMHIL t% SAHBiSlTA AITAR. 


PUNJAB CHiEP COURT. 
Miscillanejos FiR:iTG(TiL Afps&lNo. 2908 

OF 1918. 

Febraary 21, 1918. 
present Jastioe Martineau. 
LAHORE SPINNING AND WEAVING 
MILIiS Co. LIMITED (IN LIQUIDA- 
TION) — Plaiktifp— Appellakt 

versus 

UTTAM CHAND — Dkpendint — 
RbspondbuT. 

/lejisfrah’on Act iXVI of ‘90^), ». 17 (1) (li) — 
Seount^ bond executed iti compliance with order of 
Court hypothecating immoveable property of va^itc 
of more than Rs. lUO, xvhether requires registration. 

Where execution of a decree is stayed conditionally 
on the judgment debtor’s furnishing security, and 
the security bond executed hypothecates immove- 
able property exceeding Rs. "Oin value, the bond 
requires registration under section 17 .1) vb; of the 
Registration A'ct. 

MisoelUoeoa* Brst appeal from the order 
of tbe Senior Sabordinate Jadge, Amritsar, 
dated tbe I3th Jane 1918. 

Mr. Dalip Sing\,.ior the Appellant. 

Mr. l^iinak Ghand, for the Respondent. 
JUDGMENT. — An order was passed by 
this Oonrt staying ezeoation of a deoree 
of the Senior Sabordinate Judge of 
Amritsar, from wbioh an appeal is pending 
oonditionally on the jadgment-debtor’s 
famishing seonrity. A seonrity bond has 
been ezeonted, and the ezeonting Coort 
has aeoepted it. It has not been registered, 
and tbe qaestion raised is whether, ae the 
property hypotheoated ezoeeds Rs. 1(X) in 
yalne, the bond requires registration aoder 
seotion 17 (1) (6) of the Registration 
Aet. The Senior Sabordinate Judge holds 
that registration is not neeessary, ae tbe 
seeurity is fornished under orders of tbe 
Court and will praetieally beootoe part 
of the order of tbe Coort. He regarde 
the bond as being a petition to the Court. 

Tbe deoree holdere have appealed, and, 
their learned Counsel has referred to 
Hagaruru Sambayya v. Tangaiur Subbayya 
(I), in wbioh it was held that snob a 
oMurity bond is eompolsorily registrable 
nnder seotion 17 of the Registration Aet. 

Tbe bond olearly requires registration, 
noless it oan be regarded as an order of 
tbe Court, falliog under seetiou 17 (2) 
(ef) of tbe Aet. 

* -4. 

(I) 81 H. 8t0i 8 V. L. t. 818. 


I oanoot agree with tbe lower Court 
that tbe doonment is in any sense a 
petition. It oontains no reqnest for any* 
thing to be done, and is nothing but a 
seonrity bond. 

It also appears to stand on a different 
footing from a compromise, wbioh, in so 
far as it is submitted to, and jndioially 
aoted npon by, tbs Oonrt, is a step of 
jndioial proeednre not requiring registration, 
A oompromise submitted to tbe Court 
has to be followed by a deoree, bat a 
seonrity bond requires no order of tbe 
Oonrt to render it effeotnal. Tbe Court’s 
aooeptanoe of tbe bond given by tbe 
judgment-debtors merely indioates, as has 
been poioted out by tbe Madras High 
Oonrt in tbe oase menttoned above, that 
the Court oonsiders tbe seonrity suffioient, 
and dees not give validity to tbe bond, 

Nor oan tbe bond be treated as a part 
of tbe order of this Court directing 
ezeoution to be stayed on tbe judgment- 
debtor’s famishing security. It was 
exeooted in oomplianoe with, or in oonse- 
quenoe of, that order, and is something 
distinct from tbe order itself. 

1 agree, therefore, with tbe view taken in 
tbe Madras oase, and bold that tbe seonrity 
bond requires registration. 

I aooept tbe appeal and direct tbe 
lower Court to require tbs judgment- 
debtors to execute a fresh seoarity bond 
and have it registered. 

Tne parties will pay their own costs. 

Appeal accepted. 


MADRAS HIGH COURT. 

SiCOMD ClViL APFS 4 L No. 9 B 2 Of 1918 . 
April 10 , 1 D 19 . 

Pretenti^Ur. Juetioe Bakewell and 
Mr. Justice PniUipe. 

ANNAMMAL. Mimoa, bt Geadouji YEN*- 
KaTaRaMA VArfllAR— Dimsdaiit— 

Appellamt 

versus 

Ml V. SAMBASIVA aIYAR— P f.Affffjyf , 

RlSPOMUIltT. 

C»wl procedure Code (Aet VefldOS), a. 21, appli* 
caiility of—Juriidiction, subnission te^Bummona, 
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receipt of — Failure to object to jurisdiction, effect of — 
Ex parte decree, suit to declare invalidity of, maintain^ 
ability of. 

A party residin'? outside the territorial limits of 
the jurisdiction of a f^ourt, who receives a summons 
from that Court and raises no objection to its 
jurisdiction, must be deemed to have submitted to 
jurisdiction and once a party so submits, he cannot 
subsequently raise the question again in another 
Court An e.r parledecreo passedagainst such a person 
cannot be vacated on the ground of want of juris- 
diction [p. 457, col. 1.] 

Second appeal against the decree of the 
District Court, Tanjore, in Appeal Sait 
No. 281 of 1915, preferred against the decree 
of the Court of the Subordinate Judge, 
Tanjore, in Original Sait No. 5 of 1914. 

F&.OTS. — A decree ear parte was passed by 
the High Court on it.s original side against 
the present plaintiff. No leave of Court 
liad been obtained, the allegation having 
been that the High Court had jurisdiotion 
on the ground that the oauae of action and 
the breach of the contract of bailment in 
question both took place in Madras and that 
the defendant was also within the jurisdiotion. 
It also transpired that the defendant (the 
present plaintiff) was in Madras on the 
qth and 7th November 1910, that ths suit 
was instituted on 9th November 1910, that 
the defendant passed Madras at least on 
the 11th on his way on transfer from 
Kumbakonam to Vizagapatam and that he 
bad his eon in law resident in Madras. The 
present suit is for a declaration that that 
decree was passed without jurisdiction and 
was, therefore, null a'd void. The lower 
Appellate Conrt gave the declaration prayed 

for. 

\fr . T. B. Ramachandra Aivar, for the 
Defendant Appellant. — The High Court bad 
full jurisdiction to pass the decree. The 
jewels in question were entrusted by way 
of bailment in Madras and the jewels ongbt 
to have been returned in Madras, because 
the person whp was to receive them back 
was admittedly in Madras. 

This suit is not maintainable. For if a 
decree is a nullity, no declaration is needed. 
It need not be set aside. - Lahhmanasieamt 
Naidu V. Bamasufami Naidu (1). But these 
objections as to jurisdiotioo cannot betaken 
by way . of this suit. The general rule 
is not that objections as to jurisdiction 

(OaSM.Bl. 


can be taken without any restriction as to 
time or place. Puran Chandv. Shea Dat Bai 
(2’, Kadircelu Nutnar v. Kuppuswami Naicker 
(3). Chokkalingam Oheitiar v. Euruntkappan 
Ohelticr (4), ifoo'e v. Gimgee (5); Black 
on Judgments. Chapter XII, feolion 2W, 
Fry V. Moore (6). 

[BiKRWELL, J.— Your client’s pradasejsor- 
in-titla is said to have died out of'tbs 
High Court’s jurisdiction. Is not that death 
part of year cause of action?] 

No. The death has to be proved, for then 
only my cause of action arises. Hut where 
the death took place is immaterial. 

The objection as to jurisdiolioti must be 
deemed to have been waived. For section 
21, Civil Procedure Code, requires clearly 
that the objection should bs taken at the 
earliest possible stage. 

Clause 12 of the Lslters Patent must be 
widely construed. The High Court has un* 
limited jurisdiction. 

Mr. E. 8. Jayarama Aiyir, for tbe Respond* 
ent. — There can be no. waiver, for my 
clients come in only in ozeoution proceed- 
ings, and it is not open to the Court then 
to go behind tbe decree. 

Clause 12 has its limitations which are 
iudicially recognised. A distinction has to 
be drawn between oasee where a Court, 
having general jurisdiction, declines to ex- 
ercise it for want of oompliaooa with cer- 
tain formalities prescribed by law and oa'sss 
where tbe Court has no jurisdiction what* 
soever. Thus, for instaoce, tbe High Courts 
have nnlimited jurisdiction to hear oases. 
But still in Harendra Lai Boy v. Hari Dan 
Debi (7) it was held that, where the pro- 
perty was not within jurisdiction, the Cal* 
cotta High Court bad no jurisdiction to 
entertain tbe suit on a mortgage of pro* 
perty. t 

[PatLLiPS, J.— If the defendant accepts 

(2) 29 A. 212; 4 A. h. .T. 61; A. W. N. (]?07) 31. 

. (3) 46 Iiid. Cas. 774; 41 U. 743; 34 M. L. J. 69); 23 
if. L T. 372: 8L. W. 103; (1918) M. W. N. 51* 
(F B ) 

(4) '47 Ind. Cas. 761; (1018) M. W. N. €61; 

(5 . ( 189 J) 2 . Q B. D. 244; 69 L. J. Q. B. 605; 38 
W. E. 669. 

. (6) (1889) 23 Q. B. D. 395; 5S L. J. Q. B. 382; 61 
1. T. 545; 37 W. R. 686. • ’ 

(7) 23 Ind. Cas. 637; 41 0. 972; 27 M. L. Ji. 80; 
(1914) M. W. N. 462; 16 M. L. T. 6; 18 0. W. N. 817| 
19 0. L. J. 484; 16 Bom. L. R- )2 A. L. J. 774) 
1 L. W. 1050; 41 1. A. 910 (P. C.). 
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““ objeotioD as to 
jamdiotioD, ho most betaken te have waived 

Neither ooosect nor waiver can oonfer 
joriediotion. Abdul Kadi, v. Dulanbibi (s) 

Humoieen 

Khan (9> is the leading case. 

.J. V- 4r«na. 

chtlldm Ohtihat (10). 

proper- 

appIioatioB 

onder Order IX, rale 13 ?] 

No; for a Coort anting onder that role 

than those required for deoiding whether 

^ihhhm, Daies v. Katuavani Dosm fll) 

Undhu eatuuKk (12), Mu\au,mad AAari v. 
Madhe Ram Singh (13). 

Ug ’'“A ““'Jer section 

.itn f the posses. 

.1 ‘be plaintiff'e 

wife through whom the defendant claims, 
and It was never with the plaintiff though 
the control may have been in the plaintiff. 
So no question of bailment arises in this 
wee. renkatniafckm,' , Srirnuga. 

patnam Srtmcasamurihy (U). 

(15 and Khogendta Nath v. Fran Nath Roy 
Ue; oover the qaeatioDof resjulicata io thia 

0vB6. 

OkeKtur (10) IS clear that objection as to 

«Mding8. See also Batna$wami Ohetly 7 . 

wam% Natdu 7. Bama$avmi Saiiu (l) 
does not apply, aa it waa the case of a oon- 
eenfc deoree. See Biava Nath Froaai Hahatx 


U ® p. 668; 16 Bom. 

( 9 ) 6 U. L A. I84 At n. 16 tSt 10 P D K<\ 

(ll) 12 Ind. Ca.. 4i61|880 61fi 

h.B.er,k 

;i 4 J Utf. Ii.J. 91 . 

'!Ji 1 ^®* ® 757 (p. 0.). 

»10) 29 0. 89S$ 29 I. A 9 )* 6 n wr v atj a a 
h.U. Kh 8 Bar. P. 0 J. 209 ® ° ^ 

W H.' “t. “■ b- BMl t L. W. an 


V. Bkagurandin Pamley (IS), Rampurlab 
^amruthrcy 7 . Premsukk Ohandamal 'IPy, 
Hadjee Ismael Hadiee Hubeeb 7 . Hadjee 
Mahomed Hadjee Joosub (20). 

Alderson 7 . Palliser (21). (The case was 
then argaed on the merits). 

Mr. 8. Rangachariar in reply, dealt with 
the merits of the ease. 

JUDGMENT. — The defendant in this 
oaee obtained a decree of the High Coart 
made in the exeroiae of its Ordinary Origl! 
nal Civil Jariadiotion, apatnst the plainriff 
for the retarn of oertain jewela or payment 
of their value, and the present plaintiff 
has brought a snit in the Coart of the 
Sabordinate Judge of Tanjore for a deola- 
ration that this deoree is nail and void and 
of no effect on the grounds of fraud and 
want of jariadiotion. The lower Appellate 
Court has found that there waa no fraud 
op the part of the defendant, and the ques- 
tion to be deolded in thia appeal ie whether 
the deoree is void for want of jurisdiotioo. 

The plaint filed in the High Court by’the 
defendant alleged that the present plaintiff 
resided with his wife at No. 25, Venkata 
ramaier Street, George Town, Madras, that 
ia within the local limits of the juriadioiion 
of the Coort; that the defendant’s mother 
entrasted aome jewels to her mother, the 
defendant’s wife, and aubsequently died at 
Vizigapataro, where the plaintiff was then 
employed; and that the plaintiff and hia wife 

had failed to return the jewels to the defend^ 
atit after demand. The plaint alleged that 
the jewel-t oontinued in the custody of the 
plaintiff’s wife until the death of the defend- 
ant’s mother, and there was no averment of a 

conversion of the jewels within the jariadio- 
tion by the plaintiff or bis wife The plaint, 
therefore, contained no averment to support 
the contention that the oanse of action or 
part thereof arose within the looal limita 
of the jnrisdiotion of the High Oonrt. 

The High Conrt wis competent to enter- 
tain a anit of thi.s nature and of the 
value stated, and its jurisdiction depended 

^ A ^ A 1_ porsoDs Boed 

within the presorihed area. 

The plaintiff and his wife did not appear 

in answer to the summons iasnel in thn 

(18) 10 Ind. Cas. 636, U 0. L. J. 648 

(19) 15 B. 93; 8 Ind, Deo. (u. s.) 83, 

(20) 13B.L.E, 91,21 ff. R. 808. 

(21) (19011 2 K. B. 833; 70 h. J. K, B, 935- Al w 

B. 706; 85 L T. 210; 17 T. L. R. 743. ’ 
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Buit, aud an (x pirte deoree was passed 
against the plaintiff upon evidence that 
he had been served at the bouse mentioned 
in the plaint and that this was his resi- 

denoe. 

The present plaintiff applied to the High 
Court to set aside (he (x parte decree on 
the ground that he had not been served 
with summons. In his affidavit in support 
of this application he admitted that a 
biiliff of the Cooxt told him that he bad 
a summons against him, and that he 
wrote to the Assistant Registrar of the 
High Court requesting him to send the 
summons through bU superior officer, and 
stated that be was permanently residing 
at Kumbakonam. The order dismissiog 
the application was confirmed on appeal 

Many authorities have been cited before 
09 with reference to judgments of foreign 
Courts, but we are of opinion that they 
are not relevant to the question to be 
decided. The Courts of this country will 
not recognise the judgment of a foreign 
Court, unless it complies with the prescribed 
conditions (Civil Prccedute Code, section 13), 
and one of the conditions is that the Court 
had juriadiotioD in the particular case. 

In the present case the plaintiff is a 
subject of British India and resides within 
the Presidency of Madras and is, therefore, 
subject to the process of its Courts. 

For the convenieuce of parties and for the 
better despatch of the business of the 
Courts the Legislature has prescribed the 
subject with which the several Courts shall 
deal, and the areas within which they 
snail respectively exercise their powers, 
aiid has determined what persons shall be 
Bubjeot to their process; and it has provide 
ed that no objection as to the place of 
suing shall be allowed by any Appellate 
or Hevisional Court unless such objection 
was taken in the Court of first instance at 
the eailitst possible opportunity, and unless 
there has been a oonsisqaent failure of jus* 
tice (uivil Procedure Code, section 21). 

Upon the averments contained in the 
plaint presented to the High Court that 
Court bad power to enquire into their 
truth, and if it found that the defend- 
ant was in fast resident within the local 
limits of its jurisdiction, it had power 
to pass the deoree prayed for. Such deoree 
Qould not be set aside by the Appellate 
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Court, unless objection had been taken by 
the defendant io the prescribed mauner. 

If its jurisdiction depends upon the 
exietetoa of certain facts, the Court must 
decide upon the evidence whether they 
exist or not, and if upon the facts so found 
a subordinate Coiri has assumed juris- 
diotior, the euperior Court will not interfere 
with its decision except by way of appeal. 
(See Monis\a JEradi v. Siyali Koya (22), 
Retell V. Blake (23), Oomatham Alamelu v. 
Komantlur Krishnavtacharlu (24)]. 

“Where an inferior Court has no jurU* 
diction from the beginning, a party by 
taking a step in a cause before it, does not 
waive his right to object to the want of 
juriediotlon. But jurisdiction is sometimes 
oontingeut; in such case, if the defendant 
does not, by objecting at the proper time, 
exercise his right of destroying the juris- 
diction, be cannot do so afterwards." Jonn 
V. James (25) per Erie, J., cited in Moore 
v. Qamgee (5)]. 

The plaintiff received a summons from 
the High Court while he was in Madras, 
and at the time took no objection to the 
jurisdiction of this Court, but merely asked 
that another summons should be sent to 
him. This Court had, therefore, to deter- 
mine whether it had jurisdiction. Acting 
on the averments in the plaint, the return 
on the 8omInon8^ and the failure of .d®’ 
fendants to raise , any objection, it decided 
that it had jurisdiotiou and disposed of 
the suit. Although section 21, Civil Pi*®* 
oedare Code, is not applicable to the 
facts of this case, there is no reason 
why the principle underlying it sbcnld 
not be applied. This principle is that no 
ebjeot^oD to ths plaod of soiog shall bs 
entertained unless it is taken at the earliest 
opportunity. All Courts in this Presiden- 
cy, so far as original jurisdiction is oon- 
oerued, are local Courts, and there is no 
Court exercising original jurisdiction over 
the whole Presidency. If, therefore, a Court 
has jurisdiction to try a suit of a partiou* 
lar nature, the fact that it has not terri- 
torial jurisdiction over the suit is a matter 

(22) 11 M. 2iO at p. 230; 12 Ind. Jur. '49; 4 lad. 

Deo. (N. 8.1 153. - 

(23) 11873)8 0. P.533; 42 L. J. 0. P. 105; 291*. 

T. 67; 22 W. R. 93. 

(2i) 27 a. 118. . a- fl-t 

(26) (1850) 19 U. J. Q. B. 257; 1 L. M. i P. Oo; 8? 
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of minor importanoe and will not be deemed 

iL “u**®*". ‘^«»‘*'oyi°?iaPifidiotion, an. 
less the objeefcion to jariediotion is taken 

opportunity. In this ease 
Plaintiff, by reoeiviog summons and raieinff 
00 objeetion. most be deemed to have 
submitted to jurisdiatioD. Although suoh 
submission would not be effeotual. if the 
Oourt. apart from the question of terri. 
tonal jurisdietion, had otherwise no iaris- 
distiOD. It is held to be effeeinal on a 
question of territorial jurisdiotion. (Vide 
the provisions of seetion 21, Civil Proee^ 
dure Code.) Id the present ease, therefore, 

plaint, ff must ba deemed to have sob 
mitted to jurisdiotion, and oannot subse- 
quently ratse the question again in another 

u ' Nusserwmjee Pestonjej 

V. Meer Mynoodeen Khan i9) and Ald^son v. 
Palhser 12U arepo authority to the oontrary. 
for there the jnriadiotiou depended on 
Qiii99fciooi other than territorial. 

‘'■at ‘be remedy 
open to the pU,nti£E was that provided 
by eeet.oo 21 of the Code and that he 
has DO other remedy. 

The deoreea of the lower Coorte are eet 
aside and the plaiotiff'e eoit is dismissed 
With costs throaij:boQt. 
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The momoraodum of objeoSioa is also 
dismissed with costs. 


M. 0. p. 


Apjifi.l allowed-, 
aSen.o. of ohiectione diemuted. 


Ksvision from the order of the Senior 

SS"- 

Mr. Tiraih Ram, for the Petitioners. 

Mr, Bishan Nath, for the Respondents. 

under eeetion^ 41 o^rte Pan7ab OourrAo" 

trial of a enit under seotion 10 of the Civil 
Prooedye Code, The petitioners filed 
the suit ou the 20ih April 1918 and the 
respondents asked for an order etayiny, it on 
the ground that they had filed a suit in 
whieh the eame onesticns were involved in 

2Mh M:;„‘hl9‘a ““ 

^0, Civil 

Procedure Code, can be paasei. however, it 
seems to me that the Courts in which the 

jurisdiction ,0 the sense that the suit to be 

the 6ret suit was instituted [See Oopiknan v. 
Fadamraj(l)l Jt ,a obvious that the suit 
DOW stayed is not triable by the Muosif and 

wither "ris'i^tii.r''’ 

I accordingly accept this petition with 
ooste and setting aside the order of the Senior 
Subordinate Judge direct that the case be 
proceeded with. ® 


PUNJAB OHIEP COURT. 

Civil Rivisiok No. 924 or I9J8 
February 6, 1919. 

f^M«nt:-Mr.Jaetioe Broadway 

PAIBA MAL .,0 SOSS-pJai^;,.- 

PrnnoNCBs 

vereui 

RAJ NARAINaro COMPANY— 

/T- 1 = D”***"*"”— R«8PoirDijrrs. 

Civfl Precednre Code (Act V of 1908;, s. lO-Stay 


Bevision accepted. 


( 0 37 Ind. Cae. 610j 12 K. L. tt. 174. 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Second CjviL Appgir. No. 229 op 1918. 
February 4, 1919. 

Preser*<:— Mr. HealtJ, A. J. C. 
MAUNG PU Z4 AND OTHERS — Applicants 

versus 

MA NGB MA AND OTHERS — 
RESPO^DENT?. 

Buddhist Law, Burmese — Pre-emption— Co-keirs, 
right of pre-emption oj, extent of — Procedure. 


A Burmese Buddhist oo-heir has a right of pre- 
emption in respect of the unseparated interest of 
any particular co-licir io undivided inherited 
property, and the whole bjdy of co-beirs, except- 
ing those in respect of whose interest the 
exorcise of the right is claimed, are entitled 
to settle among tliemselves M’liich of them 


shall exercise it in any particular case, but in case 
there are contiicting claims among the co-heira 
and they fail to come to any agreement, any of 
them may institute a suit to establish his claim as 
against the others and also against any purchaser 
who may have bought or be proposing to buy the 
property in disregard of their rights, [p. 476, col. 2.j 


Seocud appeal against the judgment and 
decree of tbe District Court, Tamethio, 
passed in Civil Appeal No. 64 of 1916, dated 
tbe lOtb May 1918. 

Mr. J. 0. Ohatterjee, for tbe Appellants. 

Mr. S. Mu^erjee^ for tbe Respondents. 

JUDGMENT. - Tbe sub joined genealogical 
tree shows the relationship of the parties 
to this litigatioD, except the Ist and 2Dd 
defendants who are not related to the rest 
of tbe parties. 


Shwo Ou 

I 

Tun Hla married 
Ma Ngc Ma 
(plaintiff No. 11 


Ma Kaing 


( 

Tun Win 

(dofondaut No. 6.) 


MAUNG TU=MA MI GYl, 

I 


I 

Shwe Kon, 
(defendant No. 6.) 


r 


I 

Ma Kyaw 
Ma Tin 


'I 

On Gaing Fo Thaung 

(defendant No. 7.) (defendant No. 3.) 


'I 

Ma E Ma 

I 

Po 

(defendaot No. 8.) 


1 

Ma Hla Win 
(defendant No. 4.) 


r 

1 

1 

I 

\ 

1 

1 

Ma Shwo Thou 

Bo Gale 

Ma Pu 

MaU 

Ma Shwe Bmon 

Tan Shwe 

BaU 

(plaintiS 

t plaintiff 

{piaintifF 

(plaintiff 

I plaintiff 

(plaintiff 

(plaintiff 

No. 2.) 

No. 3.) 

No. 4.) 

No. 5.) 

No. 6.) 

No. 7.) 

No. 8.) 


The plaintiffs represent Shwe Oo, one 
of tbe five children of Maung To and Ma 
Mi Gyi, and the defendants, except the 
let and 2nd, represent tbe other four 
children of tbe same parents. 

The plaintiffs’ case is that tbe lands in suit 
belonged to Maung Tu and Ma Mi Gyi, that 
on Maung Tu’s death many years ago those 
lands passed to hie widow Ma Mi Gyi, that on 
Ma Mi Gyi’e death some 20 years ago they 
passed into the possession of the eldest 
surviving eon Shwe Eon, that some ten 
years ago tbe lands passed from tbe 
possession of Shwe Kon to that of his niece 
Ma Tin daughter of his sister Ma £yaw, 
Shwe Kon being understood to have sold 
his interest in the lands to Ma Tin, that 
Ma Tin bought fiom her cousins Tun 
Win, On Gaing, and Po Mya, who represented 
Ma Kaing and Ma E Ma, two other 
children of Maung Tu and Ma Mi Gyi, 


their interest in the land so that she became 
entitled to the interest of four ont of the 
five children of Maung Tu and Ma Mi Gyii 
that Tun Hla, the son of Shwe On the 
fifth child of Maung Tu and Ma Mi 
Gyi, refused to sell bis share to Ma Tin 
but agreed to her boldiug the entire land 
on condition that he also should be entitled 
to hold it in his turn, that Ma Tin died 
in the followiug year and was succeeded 
in possession of the entire estate by her 
children Po Thaung and Ma Hla Win, 
that Tuu HU died subseiiuently, leaving 
bis wife and children, the plaintiffs them* 
eelve?, as bis heirs, that on the 9th May 
1915 after tbe death of Ma Tin and Tan 
Hla, Ma Tin’s children sold the whole 
estate by registered deed for Rs. 1,090 to 
Maung Pa Za and Ma Bwin Pyu, who were 
strangers to the family, and that, therefore, 
the plaintiffs as representing Tun Hla| 
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BOD of Sbwe Od, 0D9 of the five ori^mal 
oo'beire, were entitled to have the eale 
Bet aside so far as it affeoted their one> 
fifth share of the estate and had a ri^ht to 
pre-emption in respeot of the other foar- 
fifth shares. The salt was institated cn 
the 9th .Inly 1915. 

The let and 2Qd defendants Pa Za 
and Ma Bwin Pya, who were the par- 
chasers of the property, said merely that 
the plaintiffs were aware of the sale when 
it took place and that, therefore, they were 
not entitled to have it set aside. 

The 3rd and 4th defendants, PoThaanj 
and Ma Hla Win the children of 

Ma Tin, who were the vendors, said 

that their mother Ma Tin bought the 
interest of Tan Hla, whom the plaintiffs 
represent, for Rs. 30 as well as the 
shares of all the other oo-beirs, and that, 
therefore, she became sole owner of the 
estate and the plaintiffs bad no interest in 
it. They also said that the plaintiffs 

knew of their sale of the estate to the 

Ist and 2nd defendants at the time when 
it took place and made no objection and 
no claim to pre-emption at that time. 

The rest of the defendants, except the 
6th Tan Win who did not appear or 
contest the suit in any way, filed a joint 
written statement saying that they did not 
sell their intsrests in the estate to Ma 
Tin hot only mortgaged them, and that 
they too were still entitled to be regarded 
as heirs and shoald hava bsan made co- 
plaintiffs in the salt. 

The trial Ooort, after hearing the 
evidence, came to the oonolasion that the 
plaintiffs saooeeded in proving that they 
still retained their right to Tun Hla’e one* 
fif^ share of the estate and that, therefore, 
the sale to the Ist and 2od defendants, so 
far as it affected that share, was invalid, 
and further that the plaintiffs established 
their right to pre-emption io respsot of the 
other foar-6fth shares of tbs estate. It, 
therefore, gave them a decree setting aside 
the sale and declaring that the plaintiffs 
were entitled to pre-emption on paying 
eaeh sam not exceeding Bi. 1,600, that is 
lour-fiftba of the value of the whole estate, 
as might be accepted by the other oo heirs. 

All the parties objeoted to ibis order 
apd either appealed or filed eroas objeo- 
U0Q8 aqd the lowtr Appellate Coqrl 


framed fresh issues and referred them to the 
lowisr Oonrt for trial. 

The trial Goort, after taking further 
evidence, recorded findings that the lands 
were first mortgaged to one MaangNyuo 
by all the oo heirs, who divided the 
mortgage money batween them, each 
receiving Rs. bO, and that Ma Tin re- 
deemed the land from Maung Ny.ua and 
also paid the representatives of all the other 
foar 00 . heirs for their interest io the estate 
so that she became sole owner of the estate. 

The lower Appellate Court did not 
accept these findiogs bat held that it 
was not proved that Tun Hla’s interest 
in the estate was bought by Ma Tin. It 
foand, therefore, that the original decision 
of the trial Coort was correct and dismiss- 
ed the appeal of the first foar defendants 
with costs, but passed no order on the 
cross-objection filed by the plaintiffs and 
the other defendants. 

The plaintiffs and the other defendants 
then asked the lower Appellate Court to 
review ite judgment on the ground that 
it bad failed to deal with their oross- 
objeotion, which was to the eSeob that 
the amoant payable for pre-emption was 
Rs. too only and not Rs. 1,600. 

The Court allowed the application for 
review, presumably because it bad, as 
alleged, overlooked the cross-objection, and 
reviewed its judgment to the extent of 
fixing the amount payable for pre- 
emption at Rs. eOO instead of Rs. 1,60 J. 

The present appeal, which purports to 
be filed on behalf of all the four parties 
to the registered conveyance, that is the 
first four defendants, regardless of the 
fact that the 2Qd defendant died before 
the application for review was filed, is 
said to be a first appeal against the order 
granting a review and also a soooud appsal 
agaiust the final judgmeut and daores of 
the Appsltate Court pissed on review. 

So far as it is supposed to be au appeal 
agaioit tbs order grantiug a review, it 
maybs disregarded. Tnere oaa be no doubt 
from the lower Appellate Court's judg- 
msut that it did overlnk the fact that a 
erojs-objectioo had been filed and when 
that mistake was brought to its notice, it 
bad every right to review its judgment 

The groanls of appeal against the final 
decree of (he lewsr AppelUts Ooart are:— 
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(l) that the plaintiffs’ olaim is barred by 
limitatioD, 

(J) that there is no right of pre emption 
in the ease of an ancestral estate which 
has been partitioned, and that the estate 
in suit has been partitioned, 

(3) that it is proved that all the oo-heira 
sold their interests in the estate to MaTin 
and that, therefore, ahe was the sole owner 
of the estate and the plaintiff< have no 
interest in ir, 

(4) that pre-emption reqoires the consent 
of all the CO heirs, and that because the 
3rd and 4th defendants, who, if the 
plaintiffe contention is correct, are oo heirs 
with them in respect of the estate, do not 
consent to the plaintiffs’ eieroisin? the 
right of pre-emption, the plaintiffs cannot 
pre-empt, and 

(5) that the trial Oourt was right in 
exing the amonnt payable for pre-emotion 
at Rs. I,b00. 

I have read the record and beard Connsel, 
and it seems to me that as the lower 
Courts have come to divergent 6ndiogs on 
the faotp, the 6rat thing to be done is 
to see what facts ought to be found on 
the evidence. 

The plaintiffs relied mainly on the evi- 
dence of those defendants who practically 
made common cause with them. 

The most important of these is Sbwe 
Kon, one of the 6ve original oo heirs, who 
is equally related to the 2nd to 8th 
plaintiffs and to the 3rd and 4lh defend- 
ants and who, if he had any projodioe at 
all, might be expected to be prejudiced 
against thel let plaintiff. Ma Nge Me, who 
since the death of her hnsband Tun Hla 
would ordinarily be regarded among 
Burmans as a stranger to the family. Hie 
account of what happened seems to be 
that very soon after the death of Ma Mi 
Gyi, which took place over 20 years ago, 
he and bis nephews On Gaing and Tun 
Win, who were eons of his sister Ma 
Kaing, and Po Mya, the son of his sister 
Ma E Ms, and Ma Tin, daughter of bis 
Bister Ma Kyaw, mortgaged the land in 
suit to a Shan Maung No (Manng Nynn) 
for Rs, 150. He did not at 6r8t mention 
the name of Tan Hie, son of his brother 
Sbwe On, as one of the mortgagors, but 
snbsfeqoently be said that Ton Hla was a 
party to the mortgage and received hia 


\,\m 


share of the mortgage money which was 
divided into 6ve shares of Rs. 30 each, 
one share going to the representatives 
of each of the five children of Manng Tu 
and Ma Mi Gyi. He said that some 10 to 
1.3 years ago, about the year 1266 (1904), 
Ma Tin with the consent of the other 
heirs redeemed the land with her own 
money and that at that time Tan Win, 
Po Mya and be executed a bond mortgaging 
the land to Ma Tin for Rs. 300 and re- 
ceived Rs. SO each on aooonnt of their 
shares in the property. He alleged, that 
Tun Hla, who was present at that mort- 
gage and was at that time living with Ma 
Tin, agreed to their executing the mortgage 
bond but refnsed to execute it himself or 
to take any share of the money. He 
admitted that the mortgage bond was not 
registered and he said that from that time 
Ma Tin and her children remained in 
possePsioD of the property nntil they trans- 
ferred it to the let and 2Qd defeodantj, 
Pn Za and Bwin Pyn. 

The defendant Oo Gaing, who, as I 
have said, claims that be still has an 
interest in the estate, said that he and 
Shwe Kon, and Ton Hla and Ma Tin and 
Po Mya originally mortgaged the land to 
Maung Nynn and divided the mortgage 
money, which was R^. 150, among them in 
6ve equal shares of Rs. 30, that Ma Tin 
redeemed that mortgage with her own 
money, that after that redemption be and 
bhwe Kon and Po Mya mortgaged the land 
to Ma Tin and again received Rs. 30 each 
as tbeir shares oP the mortgage money an 1 
that at the time Tnn HU was living with 
Ma Tir, hot he did not know whether or 
not Ton Hla received his share of the 
mortgage money from Ma Tin. He admit, 
ted that from that time the whole estate 
remained in the possession of Ma Tin and 
her children for ten or twelve years, and 
that he himself had never made any olaim 
to redemption as against Ma Tin 

The defendant Po Mya similarly said 
that the land was originally mortgaged by 

the five oo-heirs to Miong Vynn for Rs. 150 

M which they received Ri. 30 each, that Tnn 
Hla redeemed that mortgage with Ma 
tins money and that three years la'er be and 
5>hw« Kon and On Gaing and Tna Hla mort. 
pged the land to Ma Tin. He admitted tbal 
he and • Shwe Kon apd • Po Mya reoeired 
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Ks. 30 e&ob again at the time of the 
mortgage to Ma Tin, but alleged that Ton 
Hla said he would not take bis share of the 
money beoaase he was living with Ma Tin 
and was leaving his share with her. He 
also said that daring the 3 years wbioh 
elapsed between tbs redemption from Manng 
Nynn and the mortgage to Ma Tin, Too 
Hla worked the land for two years and 
his brother worked it the third year, 

Ma Pa U, who was Tun Hla’s mother, 
said that although the e.Hate was in the 
possession of Po Thanng and Ma Hla Win, 
she knew that Tan Hla bad never received 
his share of it. She said that when Po 
Thaoog and Ma Hla Win sold the hnd to 
Ma Shan Ma and her son Pa Za after Tan 
Hla’s death, she and her daughter in law, 
the plaintiff Ma Nge Ma, went and pro* 
tested against the sale. She admitted that 
before the land oame into the possession 
of Po Thaang and Ma Hla Win it was 
in the possession of their mother Ma Tin, 
but said that before it oame into the 
possession of Ma Tin the heirs used to 
cultivate the land by turn. Tun Hla’s 
younger brother Maong Kaiog oaltivating 
the land for one year aboat 1 2 years ago 
as Ton Hla’s tenant. She also claimed 
an interest in the property herself as being 
the widow of Sbwe On. 

Maang San Nyan, who is related to all 
the parties except of coarse the let and 
2Qd defeadaute, said that be witnessed 
the bond recording the mortgage of the 
land to Ma Tin by certain of beroo-beirs 
bat as the bond was admittedly aoregister* 
ed, be was not allowed by the Coart to 
give any evidence of ite contents. He said 
farther that Ma Tin and ber son Po 
Tbaong were in possession of the land for 
about 7 years. 

Po Saing said only that he once beard 
Ma Hla Win asked Tao Hla to lei her 
work some land bat be did not know what 
land was referred to. 

Po Ka said that daring the rains not 
long before Ton Hla’s death, be heard Ma 
Hla Win tell Tan Hla ’that ebe woald 
either give over the laud in suit to Tan 
Hla after harvest or pay him Bs. 200 as 
bis share of the inheritance and that 
ber saying this Tan 

to ber working the 

6»inf 


so was Ma Nge Ma. In oross-examinalinn 
he admitted that the came of the land 
was not mentioned and it is to be noted 
that hiH accoant of the convorsation is 
qnite different from that given by Po 
Saing. 

Maang 0, son of the original mortgages 
Mauog Nynn, said that Tun Hla mortvag 
ed the land to his father about iS or 19 
years ago, that be himself cultivated it for 
some years, and that it was subsequently 
redeemed from his father, but he did not 
know who redeemed it. 

Po Min, an ex convict who te apparently 
on bad terms with the defendant Pa Za, 
was called by the plaintiffs as their witoef.«:, 
but bis evidence was all hearsay and was in 
any case worthless. 

Tun Nyo, who was called by both aide?, 
said merely that Ma Tin once gave a 
bullock to Tun Hla's brother Maang Kaing, 
bat be did not know on what account the 
animal was given. 

Ma Nge Ma, the let plaintiff, did not 
give evidence on her onn behalf but she 
was called by the Grst four defendants as 
their witness, and in orose*examiDation she 
said that ebe did not wish to deny that 
the land was mortgaged to Maang Nyun. 
She also said that the atatement of the 
defendant Po Mya that ber husband worked 
the land in dispute for three years before 
it went into Ma Tin’s posseaeion was correct, 
and that she wae present about a year 
before Too Hla died, when Ma Hla Win 
asked Ton Hla to allow her to work 
the land for another year, and Tan Hla 
agreed. 

That may be regarded as the end of 
the plaintiffs’ evidence. 

For the defence Manng E Ni was called 
apparently to show that the dooament 
execated in Ma Tin’s favour by beroo-beire 
wae a deed of sale and not a mortgage bat 
in view of the fact that the docnmept was 
admittedly aoregistered bis evidence was 
held to be inadmissible. 

Cbit Pa, hasband of Ma Tin and father 
(or possibly etep<fatber) of Po Thaang and 
Ma Hla Win, swore that he saw his wife 
Ma Tio deliver a pair of bollocks to Tan 
HU saying that it was the price of land. 

He admitted that in 1915 Too Hla oame 


on 

Hla agreed 
land. Po 

wai present $,% tbe time and io Ma HU Win and eaid that if they 
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wanted to sell the land, it ought to be 
sold to a cO'beir. 

Po Myat said merely that he himself 
proposed to boy the land from Ma Hla 
before it was fold to Pu Za, but Ma Hla 
Win told him that she had decided to 
sell it to Pa 7,% and returned the ndvenoe 
wbioh he bad already paid on aeocaut of 
the price. 

It is clear from the evidsnoe that Ma 
Tin and her children bad been in exolasive 
poseession of the land for a good many 
years, apparently at least 10 yeare, when 
the salt was Bled and that the initial 
borden of proof was on the plaintiffs. Hot 
I think that it was proved that Ma Tin’s 
possession was originally permissive, that 
is to say, that after she redeemed the land 
from Maong Njun she held it on behalf 
of the whole body of the co.beirs, who would 
be entitled to obtain their shares of the 
estate on paying their shares of the 
Rs. 150 which she had paid to Maung 
Nyun. 

It is admitted that Ma Tin sobscqaently 
paid the representatives of three of the 
five co.beirs Rs. 30 each for their 
remaining interest in the land, and her 
children naturally say that the trans- 
action was a pnrcbase of the interest of the 
other oo-beirs for that amoant. The repre* 
sentatives of the other oo-beirs on the other 
band say that it was a mortgage and not a 
sale of their interests. Neither side can 
prove its allegations bat if Ma Tin’s children 
could prove that their possession for the 
last twelve years had been adverse, they 
would establish a good title by prescription 
as against these three oo heirs. 

The case of Tan Hla is different. It is 
said that be was living with Ma Tin at the 
time of the transaction and that for that 
reason be did not take bis share of the mort- 
gage money paid by Ma Tin, and there is 
no Buffioient evidence to prove that be did 
take it. I see no reason why the witnesses 
should be lying when they say that he was 
living with Ma Tin or when they say that 
he did not transfer his interest in the pro- 
perty to her, and if he was living with her. 
there wonld seem to be no particular reason 
why be sbonld transfer it. The question 
whether or not the various defendants who 
claim interests in the estate still have 
rests does not arise, ip thie case and all 


I have to decide is, whether or not Tun 
Hla retained bis interest. There is no 
evidence that be parted with it and it is not 
proved that the possession of Ma Tin and 
her ohildrqn was adverse to Tan Hla for 
more than 12 years. It is proved that their 
possession, when it began, was permissive 
and in the absence of any reliable evidence 
to the contrary I am bound to hold that 
Tun Hla retained his interest in the estate, 
which on the evidence would be a right to 
recover one-fifth of the land on payment of 
Rs.^ - 0, that is one-fifth of the amount 
which Ma Tin paid for redemption. Ma 
Tin’s children bad no right to sell Tun Hla’s 
interest in the estate and as no question of. 
ostensible ownership has been raised, the 
sale of Tun Hla’s share of the land to the 
let and 2nd defendants was invalid, except 
to the extent to which the 3rd and 4th 
defendants were entitled to transfer their 
right to possession of that share subject to 
the plaintiffs’ right to recover it on payment 
of Rs. 30. 

The question of the plaintiffs* right to 
pre emotion in respect of the rest of the 
estate remains for consideration. 

Appellants’ learned Advocate ssys that 
supposing that co.beirs have a right of 
pre-emption in respect of the interests of 
other co heirs in the estate in which they 
are oo-heirp, and supposing that the plaintiffs 
and the 3rd and 4th defendants are oo-heirs 
m the estate in suit, and supposing further 
that pre emption is a matter of inheritaDce. 
which he denies, even then the plaintiffs 
cannot exercise their right of pre-emption 
because that right can be exercised only 
with the ooment of all the oo heirs and the 
3rd and 4th defendantr, who according to 
the plaintiffs are their oo heirs, do not consent. 

^ 9 for the qaefitioD whether pre emptioD 

18 a patter of inheritance, it has been pointed 
out by Sir Charles Pox in Haung Yi Nan 0 

8an{l) that itdoes not matter 
w ether pre emption be regarded as a 
question of inheritance or as a matter of 
custom since the right wonld be recognised 

either case, but I may say 
a although pre emption is not necessarily 
a matter of inheritance, it is in my opinion 
0 darly a matter of inheritance in cases 
where it is a right to which heirs are entitled 

8L.B.E 466; 8 Bur. I.. T. 
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iolely OD aoooant of their stataa as heirs 
aod not on aoy other aosonot. 

I have already held that the plaintiffs 
are so heirs with the 3rd and 4th defendants, 
and, therefore, the argnment resolves itself 
into the qneetions, (l) whether any right of 
pre emption is reoognised in Barmess 
Bnddhist Law, (2) if so, whether oo*heira have 
a right of prs'emption in respeot of the 
interests of other oo-beirs in the estate in 
which they are all oo«faeirs, (3) whether 
that right ooniinnes after partition of the 
estate, and (4) whether the right can be 
exeroised by any oo heir or oo heirs witbont 
the consent of all. 

The first two of these qaeetions were 
raised in the Lower Barma case oited above 
and were answered in the affirmative, while 
the third was aleo raised bat was answered 
in the negative. 

The proposition that the consent of all 
the oo heirs is necessary before the right of 
pre>emption can be exeroised is based on the 
eases of Xu DoX; V. Aft Po (2) in this Coort 
and Mi Te v. Po Maung (3) in Lower Burma. 

Unfortnnately the Burmese BoddbistLaw 
of pre emption has been differently inter- 
preted in Upper and Lower Bnrma. 

The latest rnliog of this Coart, which is 
at present binding on all Coarts in Upper 
Barma, is the case of Nga Tin v. Npo Shtee On 
(i^in which 8ir George Shaw held that 
after an ancestral estate has been partitioned 
among the co-heirs, a oo-beir who on snob 
partition has received his share retains a 
right of pre-emption in respeot of the shares 
whioh his eo-heirs have similarly reoeived 
and that bis widow who saoaeeds to bis 
share on bis death snoceede aleo to his right 
of pre emption. Sir George Shaw expressly 
followed the earlier rolings of this Conrt in 
the oases of Iru Dok v. Mi Po (2) and Shw$ 
Nyun V. Mi 8o (5), whioh he said were based 
on the Lower Barma decisions in Mi Ngtee v. 
Xrtt Bu (6), ift T$ V. Po Maung (3) and Kga 
Myning v, ift Saw (7), and he came to the 
eonelneion that the Bnddhist Dhammatfaats 
eontain provisions whioh give a right of 

(2) a. B. B. (1897-1901) II, 169. 

(8) 8. /. L. B. 41. 

(4) U. B. B. (1907-1909) II, Baddbiit Law loherit. 
anoe azid Pre-emption, 1. 

(6/ U. B. B. (1897-1901) U, 166. 

(6) 8. J. L. B. 76. 

(7; 0.7.1*. 8. 89. 


pre emption to co heirs in respeot of divid.d 
as well as undivided property. Tbatconola- 
eion, so far as it oonoerns divided property, 
is directly opposed to the raliog of Sir 
Charles Pox in the Lower Barma oase of 
8hve lUik Ke v. Tha Ula Aung (8), whioh 
Sir George Shaw considered and refused 
to follow. 

Sir George Shaw’s judgment was considered 
by a Fall Bench of the Chief Coart of Lower 
Barma in Maung Ye Nan 0 v. Amg Myat San 
(1), where Sir Daniel Twomey pointed oat that 
the learned Jadioial Commissioner did not 
mention the portion of the Dbammatbats on 
whioh be relied as establishing bis proposi- 
tion in respect of divided property. The 
original texts oo whioh the pievioas ralings 
purported to have been based were oonsider- 
ed and Ormond, J., pointed oat that the 
passage from Manu Thara Sbwemyin on 
which Sandford, J., relied in the leading case 
of Nga Myaing v. Mi Baw (7), applied only 
to special lands which in Burmese Bnddhist 
Law were known as "dead” lands imyethe) 
and not to ordinary lands whioh were known 
as ‘ live” lands Twomey, J., went 

a step farther and pointed oat that on 
reference to the original Dbammatbats it 
appears that the passage from Mana 
Waooana, on which Sandford, J., also relied, 
similarly referred to "dead” laods {myeihe) 
and not to ordinary lands. 

This disposes of the aatborities from Mana 
Thara Sbwemyin and Mann Wannana. 

Tfaeonly other aatborities oited by Sandford, 
J., for bis decisions in Nga Myaing v. Mi 
Baxo (7), 1ft Te v. Po Maung (3) and 
Mi Ngva v. Lu Bu (6) were two passages 
from Managye. With reference to the first 
of these Sir Charles Pox pointed oat that it 
applied to all property whioh had been 
bought and sold, that it bad nothing to do 
with inheritanoe, or rights of oo-faeirs or in- 
herited property, and that in any case the rale 
embodied in it was admittedly long obsolete. 

I agree with all this and I would add that in 
view of the faet that the rule given in that 
passage (7 Managye 36) is exactly the same 
as that given in Mana Wunnana 458 (o) 
which applies only to "dead” lands (wyclAc), 
it is probable that the rale in Managye also 
applied only to "dead” laods and not to 
ordinary lands. 


(6) 1 L. B. B. 141 
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I agree, therefore, that no right of pre- 
eniptifn in respeot of ordinary lands oan 
be inferred from the first of the two paS' 
pages from Manngye on which Sandford, J., 
based it. 

In reppeofc of the second passage many 
diffioolties have arisen mainly throagh mis. 
translation, and althongh I accept the trans- 
lation given by Twomey, J., in Maung Ye Nan 
O's case (l) as snbstantially correct, 1 think it 
desirable to give, fo far as poeeible, a literal 
version. 

As I read the passage (excluding the 
second paragraph which expressely deals with 
dead” lands), the wording is as follows:— 

*'Aa regards right of ownership lands 
are of two kinds, ‘dead’ and ‘live.’ 

'Dead' lands are soldier’s lands, lands 
given as allotments, lands of definite area 
given by 'the King to Headoreo, Governors, 
Surveyors, Foresters, Secretaries and Stewards 
for their subsistence, and lands anciently 
held for their subsistence by a line of here- 
ditary officials in succession. 

‘Live’ lands are all lands except ‘dead* 
lands, and include lands received from pa- 
rents as inberitanoe, lands purchased from 
some one else, lands gut by some one else 
absconding, lands openly worked and owned 
without objection for ten years, lands got 
by clearing and cultivating forest, and lands 
given by Survey Officerp, lands worked without 
the paddy-land owner’s objecting, and lands 
worked by clearing and cultivating forest, 
tbe&e lands the owner can sell out- 
right. If they are bought let the buyer have 
an nndisputed light to work, enjoy, and 
own them, while the seller is alive, if re- 
demption is claimed, redemption shall not be 
allowed, but if the buyer die while the eeller 
is alive let the seller redeem and if be is 
dead and there is an ‘office-bearer’ let 

redeem As for all the aforesaid 

‘dead’ and ‘live’ lands, parents, grand- 
fathers, and great-grandfatberp, relations, 
sons, grandsons, and great grandsons, and 
thongb it be between younger and elder 
brothers or brothers and sisters only, they 
shall not redeem. If the sale was outright, 
let the buyer be owner. Though they be 
truly relations within the seven degrees ar.d 
none others, even sons or grandsons, they 
■ball QOt redeem. According to the original 


sale let the ownership be. Suppose among 
relations only a pale of any of the aforesaid is 
intended, those interested as relations or (and) 
heirs having been asked generally, let tbe 
person who says ‘I will not buy’ be. Lat the 
person who says *I will buy’ buy. If the 
matter is between relations, then altbougb 
ore who when asked eaid ‘l .will cot buy’ 
should say after another has bought, Lei 
me share equally in the purobase,’ if this 
be said after tbe other has bought and worked 
fur a year, tbe original buyer alone shall be 
owner, because the one who said . I will 
not buy’ has delayed, he cannot buy, let 
him lose his right. But if in the day or 
month when he said 'I will now buy’ be 
says again: ‘At the time of the selling and 
buying’ I said ‘1 will not buy,’ now I will 
buy', let there be no objection to bis bay- 
ing because be said in tbe sight and know- 
ledge of the buyer that be would not buy. 
Tbe matter is between relations and theeelliog 
and baying must be carried out as becomes 
relations. Suppose a sale to a person who 
has an interest is intended and the eeller 
says to all those who have an interest Bay 
I am in debt to someone and shall have 
to pay up,’ if they say: ‘We will buy’, 
let them all buy together equally. But if one 
of the purchasers say; ‘It ought to be 
sold to me alone, I- alone ought to buy the 
whole,’ let tbe disoussion as to who ought or 
ought not to boy be among the purchasers. 
Let it not be said to tbe seller. But suppose 
the seller desiring one only to have tbe pro- 
perty has sold without telling another who 
has said ‘l will buy’, tbe seller is wrong. 
As for tbe buyer turn him out and let them 
then disoQss who onght or ought not to buy. 
Let tbe owner take back his property and let 
those who say they onght to buy say among 
themselves who ought to buy. Lst the pro- 
perty be sold to tbe one who onght to bay 
and if the owner say '1 will not sell’i 1st 
him bear the law-costs and let him not cell 
to another. As for those costs let him not 
say: We are relations; let him pay them.’ ” 

The distinction between “dead” and “live” 
lands is now as Twomey, J.,8aid in Muunp 
Nan O's casi (t) of merely his torical iuterest, 
bdoause the lands in respect of which pre-emp* 
tion is claimed in the Courts now-a-days are 
always ‘ live” lands. 

It is, therefore, unnecessary to oonsi^s^ 
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the pARsage from Maongye so far as it deals 
with “dGad”ianda. 

So far as it refers to live*' laodp, what 
the passage says in plain English seems to me 
to be as follows: — 

"(1) lands allotted by Sarvey OfSoers, 
lands ooonpied without objeotion on the 
part of a former ooonpier, and lands 
obtained by clearing waste oan be sold oat* 
right by the person who has ooonpied them 
and the seller has no right to redeem them 
anless the bnyerdiesin bis lifetime.” 

The passage abont redemption by an 
office- bearer” after tbe death of the 
seller is obsoore. Jadson’a Dictionary gives 
tbe meaning of the words translated “office- 
bearer” as *'one who has a civil office”, and 
BO the passage might possibly mean that an 
“Officer,” possibly tbe Revenue Officer, has a 
right to redeem. I tbinh, however, that this 
ie unlikely and probably the translation 
which regards the words as meaning a 
representative of tbe seller” is oorreot. 

“(2) Relatione as each have no right to 
redeem any lands. 

(3) If (be eole owner of any lands 
wishes to sell them to a relation, he mast 
offer them not to one bat to the whole body 
of hie relations. Any of them who may 
wish to bay may do so, bat if any one bas 
bought and another claims to do so within a 
year, he sboold be allowed to join in tbe 
purohase.*’ 

“(4) If one of a namber of oo*sharera in 
any lands wishes to sell bis share to another 
of tbe CO- sharers, he may cot sell it to whom 
he likes bat mast leave tbe decision as to 
who is to boy to tbe whole body of oc- 
eharers, and mast either accept their 
deoieion or cot sell at all.” 

Tbe first of these provisions seems to me 
to give DO right of pre-emption to heirs. 

The second says merely that relatione 
as snob have no right to redeem. It does 
not refer to pre*empticn. 

Tbe third says that if a sole owner of any 
lands wishes to sell those lands as a whole 
to relations he moat offer them to all bis 
relations without distinction, bat does not 
say that tbe relations have any right of 
pre-emption if the owner chooses to sell 
to a stranger, 

Tbe fonrth similarly says that if a eo-sharer 
wishes to sell hie interest in any lands in 
Vfipept of whioh ho is a oo-sbarer to another 


oo-ehaier in those lands, he shall not him- 
self decide lo which of tbe oo sharers be 
will sell bat mast allow tbe oo- sharers to 
decide among themselves and must abide 
by their decision. 

There is no express provision for pre-emp. 
tion in any of these oases, but the existence 
of a right of pre-emption might be inferred 
from tbe direction in tbe last case that tbe 
teller must abide by tbe decision of bis 
CO sharers. So far as the express words 
go, all that the passage says is that if one 
co-sharer wishes to sell his share to an- 
other he mast abide by tbe decision of all. 
It does not aotaally say that be most sell 
his share to another oo-sharer, bat possibly 
(hat might be inferred. 

That inference is apparently the sole 
basis for tbe law of pre-emption as foand 
by Sandford, J., in the three ralings on 
whioh all the sabseqaent case-law has been 
foanded, and as Sir Charles Pox said in 
the Ijower Burma case already cited: “If 
tbe question of tbe right of pre-emption 
among co heirs depended solely on the reasons 
given in favour of it in Mr. Sandford’s 
judgments, I ehoold be prepared to hold 
that these were decisions which shoald not 
be followed beoaase they were not foanded 
on materials recognized by law as the 
basis for a decision that a binding custom 
prevailed at the time the question as to its 
existence bad to be decided.” 

I entirely agree with that view. I think 
that although the passages from Managye 
to whioh reference bae been made do 
eoggeet a oostom of pre emption among 
oo-beire, (hey do not contain any express 
etaUment of any each custom, and I should 
he loth to say that they are by themselves 
sufficient to establish the existence of a 
right to preemption among oo-beirs in 
Barmcse Buddhist Law. Bat bir Charles 
Fox went on to refer to section 97 of tbe 

“Civil Code of tbe Province of Pego Banc* 

tioced by Reeclotions of Hie Honour (he 
President in Coancil, ” commonly referred 
to as ‘e’paike* Code,” and be remarked 
that tbe rules embodied in it were at tbe 
time equivalent to legislation. 

SeotioD 97 of that Code is beaded: “Sale 

and right of pre-emption ” and rune ai 
follows 

“ If a person wish to sell his share in an 

undivided anoestnl estate, be should first 
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offer it to all the oo-heirB. They may bny 
his share jointly, or eaoh bny his separate 
portion of the share, or one may boy in 
traU for the whole, aooordiog as the oo- 
heirj shall deoide among themselves ; the 
sellsr shall havs no voioe in the deoision 
and shall nob be at liberty to sell his share 
otherwise than they or the majority of them 
shall deoide. ” 

That statement of the law purports to 
be based on the passage of Manogye trans- 
lated above and is olearly a paraphrase of 
the part beginning: Snppose a sale to a 
person who has an interest is intended,” 
that is to say, it oorresponde to my fourth 
paragraph above. 

In this oonneotion I may note that 
Biohardson's translation of the preceding 
passage which says that relations " shall 
not redeem” omits the word not ” and 
says that if relations wish to redeem they 
shall have aright to do so. ” NowRiofaard- 
son’s translation was pnblished in 1847 
and Sparks’ Code was prepared in the 
fifties, BO it seems possible that Major 
Sparks’ reading into the paragraph in 
Manngye about oo-sharers a deSnite rule of 
pre-emption in favour of oo.beirs may have 
been iudnoed by Riobardson’s mistransla- 
tion of the preoediog passage about relations. 
It may be remarked also that the Kinwan 
Mingyi in oompiling his Digest of the Dham- 
matbats omitted to inolude any texts on 
pre-emption, except those referring to the now 
probably obsolete right of the relatives of 
one of a married oocpie who predeceases 
the other to pre-empt the ' hereditary be- 
longings” (probable "heirlooms”) of the 
deceased to whiob the eurvivor has succeed- 
ed, in case there are no children of Ibe 
marriage and the surviving spouse pro- 
poses to sell them. Twomey, J., has sug- 
gested that that omission might be due to 
the learned author’s regarding matters of 
pre emption as relating to inheritance only 
in a secondary sense, but it is clear that 
another possible explanation would be that 
the Kinwun Mingyi was of opinion there 
were no passages in the Dhammatbats which 
gave any other right of pre-emption than 
the one which he mentioned. 

If the matter were res integra, 1 should 
be inclined to bold on the materials which 
are available that the right of co-hsirs to 

pi;e emplioD onder Barmoee Boddhist Law 


in raipacb of the sharss of other oo heirs 
in the estate in which they are oo-heira is 
not establishel, bub in view of the fact 
that the right of persons who are co-heirs 
in undivided inherited property to pre-emp- 
tion in respect of the unseparated interest 
of any particular co-heir in that property 
was reoognizid in Sparks’ Code 60 years 
ago and has not, so far as appears from 
the published rulings, ever been questioned 
in the Courts until recently and that the 
Full Bench of the Chief Court of Lower 
Borma before whom it was lately questioned 
recognized it in a judgment in which the 
whole ques'.ion was considered with the 
greatest care and learnin?, I agree with 
Sir Charles Pox that to the extent to which 
it was laid down in Sparks’ Code, and to 
that extent only, the right of pre-emption 
amongst co-heirs must be recognised. I 
agree also with Sir Daniel Twomey that 
the right belongs to all those who are 
co-heirs in respect of undivided lands and 
that the whole body of co-heirs, excepting 
those in respect of whose interest the 
exercise of the right is claimed, are entitled 
to settle among themselves which of them 
shall exercise It in any particular case, hut 
in case there are conflicting claims among 
the co heirs and they fail to come to any 
agreement, any of them may institute a 
suit to establish his claim as against the 
others and also, of course, against any pot* 
chaser who may have bought or be pro- 
posing to buy in disregard of their rights. 

Possibly I have failed to grasp what 
was /in the learned Judge’s mind when be 
made the further deduction that the right 
can be enforced only against the person 
who inherited the land jointly with the 
claimants, that it lapses with his death, 
and that bis heirs take the land free from 
all obligation as regards pre-emption ; but 
I do not think that there is any authority 
for the limitation suggested and 1 would 
hold that BO long as inherited land is 
undivided all the oo heirs, whatever their 
degree of relationship to the original owner, 
have a right of pre-emption in respect of 
the interest of any particular oo heir m 
the undivided inherited property in which 
they are all co heirs. 

I agree, of course, that the right mnst 
be claimed promptly, but I would interpret 

promptly ” as meaning witbio tbe period 
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limited by Article 10 of tbe First Sohedole 
to the Limitation Aot. 

One effect of this deoision is to overrale 
the judgment of this Court in the case of 
Lu Doh V. Mi Fo (2), in eo far ae that 
judgment oan be regarded as soggesting 
that no 00-heir oan enforce pre>emptioD unless 
the actual consent of the other co-heirs has 
been obtained, but 1 think that the learned 
Judicial Commissioner's addition of the words 
or unless they have been made parties to 
the suit” shows that he did not intend to 
rule that no co-heir can eucoeed in a suit 
for pre-emption if any of the other co- 
heirs who are made parties to bis suit object. 

The Lower Burma case on which appel* 
lante’ learned Advocate also relies, namely, 
the case of Mi Te v. Po Maung (3) has 
already been overruled, and, therefore, 1 
find that there is no basis for the fourth 
ground cf appeal 

I have already found that the appellants 
failed to prove that the plaintiffs’ claim 
was barred by limitation by reasons of 
adverse possession on the part of the 3rd 
and 4th defendants, and no other question 
of limitation arises. 

I agree that there is no right of pre- 
emption in respect of un inherited estate 
after it has been pirtitioned, but I have 
found that in this case, so far as the 
plaintiffs are concerned, the estate has not 
been partitioned. 

These Endings dispose of the Erst three 
grounds of appeal. 

The fifth ground, that the amount payable 
for pre-emption is the wh^ls value of the 
share in respect of wbi)b pre empiiou is 
claimed and not the amount offered or 
paid for that share by the purobaser at 
the sale against which pre emption is 
olaimed, has not been seriously argued and 
is manifestly baseless. The amount payable 
for pre emption in such a case as the 
present is, of course, the amouot which the 
vendor has agreed to receive or has 
received from the purchaser whose pur- 
ohase is avoided for the share in respsot 
of which pre-emption is olaimed and that 
amount in this ease is Rs. 800, being four- 
fifths of Bs. 1,00 J, the amount which the 
let and 2Dd defendants paid for the whole 
estate. 

I hold, therefore, that the plaiutiffs are 
•atitled to pre-emption in respect of four- 


fifths of the estate for Rs. 800 and that 
as regards the other one-fifth share they 
are entitled to recover the lands which 
represent that share on payment of 

Rs. 30. 

The decrees of the lower Courts are set 
aside and in sabstitution of the trial 
Court’s decree there will be a decree 
directing as regards four-fifths of the 
estate that on the plaintiffs paying into 
Court the snm of Rs. 800 within three 
months from this date, together with the 
costs of the Ist and 2nd defendants, the 
let defendant shall deliver possession of 
the property to the plaintiffs whose title 
thereto shall be deemed to have accrued 
from the date of such payment, but that 
if the said sum of Rs. 800 and costs are 
not 80 paid, the suit shall be dismissed 
with costs for the Ist, 2od, 3rd and 4th 
defendants against the plaintiffs, and as 
regards the other one-fifth share that the 
Ist defendant shall deliver it to the plaintiffs 
on receipt of Rs 30. 

I think it equitable under the oiroum- 
etanoes that the plaintiffs, whose long delay 
in asserting their claim to an interest in 
the property has occasioned this litigation 
60 far as the let and 2nd defendants are 
concerned, should, if they recover the 
property, pay the Ist and 2nd defendants ’ 
costs, and that the parties other than the 
let and 2Dd defendants should bear their 
own costs unless the plaintiffs fail to pay the 
amount found due, in which case 1 think 
the plaintiffs should pay the costs of the 
3rd and 4tb defendants also. 

I note that if on the expiry of the three 
months allowed by this decree the decretal 
amoont and the costs have not been paid 
into Court, the trial Court should pass a 
final decree diemissing the plaintiffs’ suit 
with costs fcr the let, 2nd, 3rd and 4th 
defendants throughout. 

I note also that the Rs. 830 will be 
payable to the 1st defendant, not to the 
3rd and 4th defendants .as the lower Courts 
seem to have thought. 

Decrees modified. 
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CALCUTTA HIGH COURT. 

PPAA'. PR>M APPELLITE UiCIEB No. 2399 

CP 1917. 

May 13, 1919. 

Frensnt : - Mr. Jostioe Newb:5ald and Mr. 

Jastioe Dnval. 

NAZIR AHAMAD, AnaiN sr<tATO.< to Tds 

ESTATE Of Late Modlvi KHABIH-UD- 
DIN— Appellant 
versus 

RAGBAT ALI — Principal Defendant 

AND OTHERS — ReSPONDENTJ. 

Ctvil Procedure Code (Act V of 1908>|. U- XXKI, rr. 

2 — Administrator, one of several, suit by, to recover 
rent, maintainability of — Consent of other adminis- 
trators, 

A suit by oiu‘ of several administrators of an 
estate with the consent of the otlicr admioistrators, 
who are impleaded as pro forma defendants, to 
recover rent, is maiatainablo. 

Appeal against the decree of the Oietriot 
Judge, Noakbali, dated the 27th Aagnet 
1917. reversing that of the Additional 
Mnnsif, Snndip, dated the 4th Joly 1916. 

FACTS appear from thejodgment. 

Baba Suresh Ohandra Talukdar, for the 
Plaintiff Appellant. — There was no defeot 
in law in the frame of my suit. Though 
I am one of the four administrators of the 
estate, and the other three have not joined 
me as plaintiffs in the rent suit, there 
was DO defeot ioasmaob as the other 
three administrators gave oonsent and were 
duly made proforma defendants. So, there 
ought to bs a remand for the adjudioation 
of the nest issue as to the amount of rent 
payable by defendant No. 1, whioh remains 
undecided. The suit by me was legally 
maintainable and shoald not bave been dis- 
missed by the lower Appellate Court. 

JUDGMENT. — This appeal arises out of 
a suit for rent. It was deoread by the 
Brst Court, but dismissed by the lower 
Appellate Court on the ground that the 
plaintiff, who was one of the four admiaia* 
trators to the estate of Moulvi Kbabir-nd-dir, 
eonld not maintain the suit in theabsenoe 
of the other three persons who joined him 
in taking out the Letters of Administratioo, 
In our opinion, any defeot whioh oould 
bave arisen from the absence of the other 
three persons was oared by making them 
pro forma defendants and by their giving 
oonsent in their oapaoity as pro forma 
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defendants to the plaintiff oontinuing the suit. 

We aooordingly reverse the judgment acd 
deoree of the lower Appellate Court and 
remand the case for a decision on the 
second issue that arose before the lower 
Appellate Conrt as to the amount cf rent 
payable by defendant No. 1. After hearing 
the case on this point, • he lower Appellate 
Court will finally dispose of the appeal 
according to law. Costs of this appeal will 
abide the resnlt 

As we bave held that the appeal lies 
in this case, the ccnnectei Rule is discharged 
as being unneoessaiy. 

Appeal allowed-, 

Cass remanded. 


PUNJAB CHIEF COURT. 

Civil Appeal No. 3055 or 1918. 

March k6, 1919. 

Pment: — Sir Henry Rattigan, Kt., 
Chief Judge. 

KANSHI RAM —Venuse— Defendant- 

Appellant 

versus 

RAO BALDEO SINGH— Plaintiff, 

TULSI BAM — Venior — Defendant— 

Responlents, 

Civil Procedure Code (Act V of 19C8^, 0. XXIII, r. 
l-~Withdrawal of suit without leave to bring fresh Awit 
—Suit, subsequent, based on different allegations, main* 
tatnabiliiy of. 

Plaintiff brought a suit again-st C. and T. to recover 
possession of a house, on the allegation that it had 
been let to C- who had abandoned it and that T. 
was m possession of it as a tiespasser. a ho defend, 
lints pleaded that they wore the owners of the 
house The plaintiff obtained pornnssion to with^* 
draw the suit but lie m as not given leave to bring 
a fresh suit Sobsequently he bi-ought another suit 
for possession of the same house against T. and K., 
on the gronnd that after the withdrawal of the first 
suit lie had lot the house to T. who had abandoned 
it and had sold it to K 

Held, that the previous suit having been withdrawn 
without leave to bring a fresh suit, the plaintiff was 
aebarred under the provisions of Order XXIII, rule 
J, of the Civil Procedure Code from alleging that T. 
was not the owner of the house, and that, therefore, 
the present suit was not maintainable, [p. 479 , col. 2.J 

Second appeal from the deoree of the 
Senior Subordinate Jndge, letOIaeP, Ambala. 
dated the 29th July 191$, 
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Pandit Nanak OkanJ, for the Appellant. 

Mr. Seioaram Singh, for the Plaintiff- 
Respondent. 

JUDGMENT, —The following pedigree- 
table relating to the family of the defendant 
Talsi will help towards a proper anderstand* 
ing of the present ease: — 

BIRU 


I 


Mangat, 

L 

Buja. 

1 

Basti. 

“1 

Halla. 

r 

1 

i 

1 

Ram Dial= 

Kaohaja. 

Modu. 

Mula, 

Musammat 



1 

Cbauoi. 



TuUi 




(Defcudual)* 

Plaintiff, 

Rai Baldeo 

Singh, 

wbo is tbe 


proprietor of the village of Raipar in the 
Ambala distriot, sues, tbrongh the Ooort of 
Wardens hie next friend, for a deolaration to 
the effect that he is the owner of a certain 
house in the village abadi: that the said 
boase was leased by him some 19 yeara 
before salt to Tolei defendant No. 2 for 
residential pnrposes; that about a year 
thereafter TaUi left the boase in the 
village; that on the lOtb March 1916 Talsi 
sold the boase to Kanshi Rim defendant 
No. 1; that be was not competent to sell 
it; and that the sale is not binding apon 
the plaintiff. Kanshi Rim and Talsi 
denied plaintiff’s title as owner and pleaded 
that Tulsi was himself the absolate owner 
of the house and that the sale was valid 
and binding, The Munsif found that 
plaintiff had failed to prove hie title to 
the bonee and that he had not established 
his allegation that be bad leased it to Tulsi. 
Ttie Senior Subordinate Jadge, after re* 
manding the case for an enquiry on certain 
points, reversed the decree of the 6rst 
Oonrt and found that Tulsi had by reason 
of abandonment lost all rights in the 
boose aod that plaintiff as the owner of 
the village was presamably in possession of 
the site in qaestioo and was. therefore, 
entitled to the declaration prayei for. 
Kanshi Ram has preferrai a second appeal 
to this Gonrt an! the varioos points 
involved have been argned at some length 
before me. 

It appears that in 1893 the present 
plaintiff broagbt a salt for possession 


of the same house, based on very similar 
allegations, against Musammct Channi tbe 
widow of Ram Dial and Tulsi, and that 
in that suit he claimed that be was the 
owner of the bouse; that he bad leased it 
to Maogal, the father'io'law of Musommat 
Channi; that Musammat Chauni after the 
death of her husband had left the honse 
in tbe village and bad thereby lost all 
rights in tbe property and that he was 
oonseqnently entitled to a decree for pos* 
session. Musammat Channi and Tnlei 
pleaded that the plaintiff was not tbe 
owner of tbe house but that on the contrary 
they and their ancestors had for a long 
time past been in proprietary and adverse 
possession of it aod that plaintiff bad no 
right to claim possession. Plaintiff did not 
proceed with the suit bat asked permission 
to withdraw his claim. This permission 
was granted bnt the Court did not, at tbe 
time of passing this order, give plaintiff 
leave to institute a sabseqaent suit in 
respect of tbe same sabjeot*matter. It 
has been argned before me that Order 
XXIII, rale 1, Civil Procedure Code, 
precludes plaintiff from suing now for the 
declaration claimed by him inasmuch as tbe 
allegations in tbe plaint relate to tbei 
same cause of action which be pat forward 
in tbe previous snit. In answer Mr. Sewa> 
ram Singh contends that the present snit 
is based npon an entirely different oanse of 
action inasmnch as the plaintiff alleges that 
on a date subseqaent to tbe previons snit the 
plaintiff leased tbe bouse to Tulsi and that 
Tulsi thereafter abandoued it. I have consider* 
ed these arguments and my conclusion is that 
Order XXIli, rale i, debars plaintiff from 
alleging against Tulsi any claim founded 
upon his alleged ownership of tbe property. 
Tbe withdrawal of the suit in 1896 must 
be regarded as a bar to any plea by tbe 
plaintiff that Talsi wis not an absolute 
owner of tbe honse aod site in dispute. 
In tbe previous case Tulsi in express 
terms claimed to be the absolate owner, 
and in view of tbe result of that case 
plaintiff must now concede that at that 
time at all events Tulsi was such absolute 
owner. It is impossible for plaintiff, there* 
fore, in tbe present suit to claim that 
he was tbe owner of the property in 
1898 or 18 >9 and that Tulsi was merely 
a tenant bolding under him. His whole 


INDIAI^ OASES. 


[1919 


480 

PROMADA NATH ROT 0. ABDITL MAJID. 

suit as at present framed ia ba?ed on the 
aBBumptiou that be ia aa maoh the owner 
of tie site of the hoaae in qaestion as 
be is of the rest of the village ahiii, 
and in my opinion this is a position that he 
is not entitled to take ap. 

Of oourse there is nothing to debar 
plaintiS from proving that sabaeqaently to 
the prevtOQs suit Tnlai abandoned the 
honse and that be (plaintiff) thcreopon 
look possession of it and has acquired 
proprietary right therein by adverse 
possession for more than 12 years. Bat it 
is not upon this allegation that his 
olaim is based and there is no evidence to 
prove that be has aotually had snob adverse 
possession in respect of the honse. The 
first Court, for reasons which appear to me 
sound, came to the oonolasion that plaintiff 
had failed to prove that be bad been in 
possession at all, and this is practically the 
same conclusion that was arrived at by an* 
other Munsif after the remand ordered by 
the Subordinate Judge. The latter does not 
find that plaintiff has in fact been in posses- 
sion of the bouse or of the site, butooroludes 
that he must be presumed to have been 
in poeseesion because be is the owner of the 
site. Obviously upon the view that 1 
take, this presumption cannot arise as it is 
not open to the plaintiff to olaim, as against 
Tnlsi, that he as the proprietor of the village 
is also the proprietor of the site of this 
particular bouse. In my opinion the Bret 
Court was right in dismissing the suit and 
1 accordingly accept the appeal and set 
aside the order and decree of the Senior 
Subordinate Judge. Fleintifi most pay costs 
tbrongbout. 

Appeal acceptei. 


CAIiCUTTA HIGH COURT. 

Civil Rivisiok No. 8 or 1919. 
Appial f&ou Appbll&tb Dbcrbb No. 12J9 

OF 1918. 

July 17, 1919. 

Present: — Mr. Justice Walmsley and 
Justice Sir Syed Shamsul Huda, Kt. 

Saja PROMADA NATH ROY 
BAHADUR — Plaimtipp — Appellant 

veraui 

ABDUL MAJID MUNSHI and othbrj— . 

Defendants— Respondents. 

Civil Proctduri Code (Act V of 1908;, 0. XXll, r. 


^—Appeil — Diatho/parly — Legal repreeenlativee no* 
brought on record— Appeal, second — Sa68iii»Hon, 
whether can be ejfected. 

Where id an appeal pending in an A^ppellate Court 
one of the parties dies and the appeal is proceeded 
with without bringing his representatives on to 
tlio record, the High Court ia second appeal cannot 
order the substitution, because the qaestion of 
Substitution can only arise where there is a death 
pending a suit or appeal. 

Appeal froiD the deoree of the Sab-Judge, 
Isfc Courts Paridpore, paeeed io R3Dt Appeal 
No. 146 of 1917, dated the 13th 
rebrnary 1918, affirming that of the Ad- 
ditional Manaif, Farldpore, passed ioSait 
No. 72 of 1917, dated the 12th April 
1917. 

Babn Biresw^r Ba^chi, for the Petitioner. 

Babu Biraj Mohan Mazumdar, for the 
Opposite Party. 

JUDGMENT. 

SaAUSUL Hods, J. — This application arises 
ont of a suit for rent. The suit was 
dismissed by the first Coart and the 
dismissal was apheld oa appeal. It appears 
that the defendant No. 17, Sakina Ehatun, 
died when the case was pending in appeal 
before the lower Appellate Coarl and the 
appeal proceeded witboot her heirs being 
sabstitated. We are asked now in the 
appeal preferred to this Court to sabstitate 
the heirs of Sakina Khalnn. It seems to 
me that the question of sobstitation can 
only arise where there ia a death pending 
a eait or appeal. In this case, the death 
having taken place before the appeal in 
the lower Appellate Coart was decided and 
not while the appeal was pending in this 
Coort, I do not tbiok we can order the 
eubstitotion prayed for. The Rale is accord* 
ingly discharged. The costs of the miuor 
opposite parly represented by the Deputy 
Registrar having already been paid, we 
make no order as to ooets, 

If tbe applicant has any remedy, be has 
to make a proper application to the proper 
Conrt if so advised. 

Walhsley, J.— I agree. 

Rule dUohargei, 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

CnuiN^L Appeal No. 14 of 1915, 

Febrnary 27, 1915. 

Freienl:— Sir Henry Drake-Brookman, Kt., 
J. C;, and Mr. Prideaax, A. J. C. 

R AM JI— Appellant 

versus 

EMPEROR — Responoeni. 

Pwai Corfc (Act XLV of I860), $s. 302. 392— 
Uwder and robbery^ Evidence-Recent possession of 
nolen g^ods^Presumption^ 

In 8 Msc in whicli raordorand i-obbery form part 
of one transaction, the recent and unexplained pos- 
session of the stolen property by tho accused is not 
only presumptive evidence against him on the charge 
of robbe^ but IS also evidence against him on the 
Chwge of mnrder. [p 4S2, col. 2; p. 483. col. 1.1 

426 at p. 432; 1 Weir 
290; 4 Ind. Deo. ( n. s ) I0C9, relied on. 

Criminal appeal from the judgment of the 
Seeaiona Judge. Chhattiegarh Diyieion, dated 
the 25tb June 1915. 

JUDGMENT. — The appellant Ramji 
Mabar, aged 20 years, has been oonyioted and 
Mntenoed to death for the marder of Babini 
Mhalin. The Asaeesors oonoarred in thinking 
bis goilt established. 

The evidenoe was fnlly reoorded by the 
learned Seseiona Judge and is exhaustively 
diaeussed in hia indgment. The appellant 
at hia own request was produced before us 
JO that we had the advantage of bearing 
hia defence from bis own lips. What be 
to believe ie that Timia Dhimar 
(P. W. No. 8) waa seen to marder Babini by 
Bakia the nephew and Damia the aon of 
Bamji Kunbi {P. W. No. 11) and that they 
gave tbia out in the village before the Police 
arrived to investigate. Bakia and Damia 
will be found mentioned, towards the close 
of the osae diary for the 2Jrd October laet, 
Id a statement attributed to tbe appellant, 
gt not B8 in any wey oognizint of tbe crime. 
WO may say at once that we entirely die- 
•Mil thie story. 'J here is no indication of 
It in the record of tbe appellant’s eiamioa. 
tiOD by the Oommiaeioner, Drag, nor did be 
Mil It to the Seseioos Judge. The appellant 
eomplains that be was not properly examined 
by the Sessions Judge, and it must be con 
doded that tbe record of that examination ie 
hoi te lull as it should have been. He was, 
however, defended by a Pleader at the trial— 
iweed on 2 oat of tbe 3 days for wbieb tbe 

31 


trial lasted two Pleaders represented him— yet 
the lengthy cross examination of Tima 
oontains no hint that he was, to begin with, 
aocuMd of tbe marder, nor were Bakia 
and Damia cited as witnesses for the defence. 
To the Committing Magistrate Tima was 
mentioned by the appellant as bearing him a 
gtndgB beoaaee be bad aoonaed another 
Dhiraar Sonia of making an indecent pro- 
posal to his wife. In the grounds of appeal 
the improper overtures are attributed to 
Tima himself, and by what is evidently a 
eimilar afterthought that person is alleged 
to have bimself murdered Babini. 

It IS proved beyond possibility of doubt 
that Babmf, a girl of 7, was in her parents’ 
house at Mauzi Sangam on Thursday the 
22Qd October up to about 10 a. m., that about 
4 p. M. the same day her corpse was found 
covered with sand in a pit a mile from tbe 
ahadi, and that she had been strangled and 
all her ornaraeots removed. The fiist infor- 
mation was laid at tbe B.handara station- 
house at 9 p. SI. by tbe Kotwar Kisnia {alias 
Piohgia), since deoea'ted, and the Sub- 
Inspector Chunnilal (P. W. No. 1) reached 
Saogam at 3 30 a. m. on tbe 23fd October, 
being joined by the Circle Inspsotor (P. W. 
No. 9) at noon. The appellant was arrested 
at 3 F. u. and is said to have shortly 
afterwards given op all except two, a silver 
hindla and a gold nose ring, of the murdered 
girl’s missing ornaments. Tbe chalan was 
prepared on tbe 24th October and oo Monday 
the 26 th idem tbe appellant was placed 
before the Committing Magistrate. The 
investigation was thus completed with 
exoepfriooal despatch, a oironmetanoe which 
telle very strongly, if not oouolusively, 
against any theory that evidence wasfabrioat- 
ed. We would aho observe that tbe Kotwar 
Kisnia, who was tbe appellant’s onala and 
lived on tbe eame premises as tbe appellant’s 
father, would in all probability have named 
Tima as the murderer in the 6rat information 
bad Bakia and Damia denounced him as tbe 
appellant now asserts. 


»v or cneae oonsidera- 

tioDS, the evidence of Bahini’s parents Dina 

w bw 

sister, MaioJP^W. No. 6) and the little girl 

Sokri (P. W. No. 7) satisfies us that the 

appeltant seizid a favourable opportunity of 

taking Babini to the jungle on the pretext of 

giving her sttaphal from tbe trees of which hid 
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family had a theko, and that he tamed .Theea 
back from the jurela on her pnirg thither in 
searoh of the obild. He was staying for 
Diwali, then just over, with hie father 
Yeshwantia, whose premises have an 
entranoe opposite to and only a few paces 
from that of Dina’s oorapoand. The Sessions 
Judge writes that Sokri answered his ques- 
tions fairly iutelligeutly and that Jhega is 
a simple woman. Nor is there any sugges- 
tion that either Dina or Jhega has anything 
to gain by falsely accusing the appellant, who 
indeed appears to have been on friendly terms 
with the family. The appellant df-nies that 
be went to Dina’s house at all on the 22nd 
October, just as he denies that he went with 
Babini to the jungle and gave up her orna- 
ments. To the Committing Magistrate be said 
be went to the jungle early that morning 
to watch the siiaphal crop which was already 
ripe, while in this Court he declared that he 
most have been back at home at the time 
the murder seems to have been committed: 
both of these statements, if true, might 
surely have been supported by evidence, 
especially as a next door neigbb >nr would 
be likely to show himself or be referred to 
as soon as active inquiry for the missing 
obild began to be made. 

With regard to Tima, we think like the 
Sessions Judge that no sufficient reason for 
disbelieving him appears. It is not likely 
that Babini found her way to the jungle 
alone or that a man and a child going there 
towards noon would meet or see nobody 
en route. Tima was asked in cross-examina- 
tion about Sonia, and this is what be said: — 

‘*Sonia Dhimar is my castefellow. He 
had not made any gestures calling the accus- 
ed’s wife and 1 had no quarrel with Ramji 
on that account.” 

There remains the evidence that after 
being arrested the appellant undertook to 
give up the murdered girl’s ornaments and 
did in fact produce all but two from a faggot 
of hemp-twigs in bis father’s compound. In 
this Court the appellant says that the Polios 
searched the compound and so found the 
ornaments without any help or disolufure 
from him. In this oonneotinn it is essential 
to bear in mind that the invesrig^non began 
in the jangle, a mile from the abadi, and 
that the appelUnt was arrested in the jungle. 
The Circle Inspector having on the strenirth 
of a comparison between the appeliaut’s 


footprints and those found in the jangle 
prononnoed his guilt clear and undertaken to 
trace the stolen property in a similar way, 
the appellant may well have thought further 
concealment useless. Our experience leads 
ns to believe that such an attitude of mind 
ie common among ignorant criminals con- 
fronted with evidence of their guilt on the 
very scene of their crime. Nor can we find 
sufficient reason for doubting the testimony 
of Abdul Rashid (P. W. No. 10). malguzar of 
the neighbouring village Tiddi. to say nothing 
of Ramji fP. W. No. 11), mukaddam^ 
gumoshta of Sangam Sub-Inspector Cbunni- 
lal (P. W. No. 1) and Circle Inspector 
Raohpal Singh fP. W. No. 9). No doubt 
there are discrepancies as to the entrance^ by 
which the Polics got into Yeshwantia s 
premises and whether, while still in tbs 
jungle, the appellant did or did not mention 
the faggot of hemp-twigs as the place where 
the ornaments were concealed. The former 
may be due to some members of the party 
entering one way and the rest by the other. 
As to the latter Ramji is the witness who 
said that the appellant described the place 
of oODoealment before going to the dense, and 
his memory seems to be hazy on the point, 
for he said:— 

"When the darogha oame the accused said 
'the ornaments are not here, I will give 
them, they are at home.* There be did not 
say that the ornaments were kept in the 
sankans. No he did say there that the orna- 
ments were in the san'^arr'i. He said so 
within tbe hearing of the malguzaroi Tiddi.^ 

The ornaments found in Yeshwantia s 
compound are clearly proved to be Bahini a. 
If they were put there by some one other 
than the appellant, that other must have 
been tbe murderer, and we altogether fail 
to understand why, when so strong a case 
had been made out against tbe appellant 
he should have sacrificed so large a^ part 
of tbe booty. Having given all the evidence 
our careful consideration we consider it 
established beyond reasonable doubt that 
the apptlKnt is himself the murderer. 
do not agree with the Sessions Judge that 
recent- possession of property taken by murder 
can show no more than that the possessor 
was either tbe thief or the dishonest receiver- 
This is manifestly a case in which murder 
and robbery formed part of one transaction 
and in such it has been held that recent 
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and Qtiexplained pos'-es^ion nf the etolen 
property, while it woold be presumptive 
evidence against a prisoner on the charge 
of robbery, woold similarly be evidence 
against him on the charge of murder : see 
Queen Empress v. Sami (l). The murder 
was a peculiarly oold-blioded and sordid 
crime and we find no sort of justification 
for dealining to confirm the sentence of 
death passed by the Sessions Judge, The 
appeal is accordingly dismissed. 

Appeal tiismisse'i. 

(0 13 U. 426 at p. 432; 1 Weir. £93; 4 Iiul. Dec. 
(n. s.) 1009. 


MADRAS HIGH COURT. 

Chiminal Revision Casas Nos, 317 and 318 

OF 1919. 

CKiMtKAL Revision Petit.ons Nos. 268 and 

269 OF 1919. 

August 1, 1919. 

Present Mr. Justice Sadasiva Aiyar and 

Mr. Justice Odgers. 

R. PONNAPPA AITANGAK andothebs 
— CooNTBB Petitioners Nos. 1 to 3— 
Peiiiioners in C. R. C. No 317 

versus 

His Houness SRI VANAMAMALAI 
RAMANUJAR JEiDR SWAMIGAL 

ok vanamamalai mutt 

NANGUNERI^P.TiTiONEH ’ 
m C. R. C. No. 318. 

Criminal Procedure Code (Act K <;/ IfQS), <(s. 144 
436- Gorern>nent of India Act (o <>• 6 Geo. V, C. Gl/ 
«. 107— Order »nder h. 144, whether can be revised— 
High Court, power of interference of, when exercised— 
Order, construction of— Presumption— Duration of 
order— Order, whether might be addressed to public 
generally. 

Anonlor under aectiou 144 of tin; Ciimiual Pro- 
coduroCodo dwe not fall within the scope of section 
436 of the Code and can only bo revised in virtue 
of the jorUdiction conferred on the High i.ourt by 
section 107 of iho Government of India Act. Hat 
it is only in very rare cases that the High Court 
wiUintorfore under that section, even where* there 
is a question of jurisdiction; if there is no question 
of juiisdiction, it would interfere only if very great 
miscarriage of justice would otherwise result [p. 
484, ool. 1 p. 488, col. i .] 

In construing a judicial order it is an elementary 
principle that snob construction must, if possible, 
bt adopted as would make the order.one in accord- 
anoe with law, and not an order such as tho 


Court making it li.ad no power to pass [p. 485, 
col. I; p 4H7, col. 2.] 

V' hero, therefore, an order under section 144 of 
the Criniiiiul Procedure Code .•'i>ceides no time dur. 
iiig which it is to be in foico, tlio reasonable pro- 
sum)>tion is that the order would operate for two 
months and not for an Indefinite time, [p 485, col. 1; 
p. 4^7, col. 2 1 

Under clause (3) of section 144 of the Criminal 
Procedure Code an order in.iy be directed to the 
fuihlic generally when frequenting or visiting a 
particular place, but it cannot be directed to the 
public indefinitely. An order addressed to "all and 
.'Jiindry" frequenting or visiting a particular temple 
laei-ely means “all aud sundry persons who frequent 
or visit that temple during the course of tlie two 
months next fidlowing tho oi-dcr.'' [p. 48.5, col. 1; 
!>. 4S7. col. 2.] 

Petitions purporting to be put in under 
seotions 144, 435 and 439 of the Code of 
Criminal Prooedure, 1898, and seotion 107 
of the Government of India Aot, praying 
the High Court to revise the order of the 
Court of the Distriot Magistratr, Tinnevelly, 
dated the 2nd June 1919, io P, C. No. 383 of 
1919. 

FACTS appear from the judgment. 

Messrs. T. Rar.gachariar and T, H 
Ramcc'iar.dra Aiyar, for the Petitioners. — 
The order of the District Magistrate is 
ID ooutravention of the terms of seotion 
114, Criminal Procedure Code. There is co 
timelimit to the order. Under the section 
the order can enure only for two months. 
The order looks more like a permanent 
injunction. 

The order is addressed to all and sundry” 
and to Jeers and Swamigals who are not 
parties to the proceedings. It should be 
restricted to the public resorting to a certain 
definite place. 

The Magistrate had no power to criticise 
the judgment of the High Court in Atkan 
Sadagopa Chariar f'loamigol v. Eliavalli 3ri 
nivasa Ohartar U) as to the rights to bonours 
and to have enjoined on the observance of the 
opinion of (he Devastanam Committee. 

Meeere. K. Srinivasa Iyengar, L. A. 
Ootndarogaia lytr and N. .n Ramasawmi 
Iyengar, for the Counter Pelitioner®, and 
the Public Pro.'ecotnr, for the Crown. — 
The order is one that the Magialrate had 
jariadiolion to pass. It was besides passed 
in the interest of public reaoe. The High Court 
will only iutertere - hen the order has been 
passed wholly without juriadiotion or a gross 

miscarriage of justice has resulted from it. 

<lt 19 lad. Cat. 267; 13 M.L. T. d40| (1918) U, 

W. N. 299. 
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The non mention of the time for whioh 
the order was to be in foroe does not 
vitiate it. It mast be presamed that it 
wa'’ to operate for the period for which the 
Magistrate was legally competent to pass 
the order. 

The direction to “ all and sundry” should 
bs understood as referring to all and sandary 
visiting the particular temple at Alwarthiru- 
nagari. 

ORDER. 

Sadasi7a Aiyab, J. — These are two re- 
vision petitions, one Criminal Revision Case 
No 318 of 1919 presented by the Vanama- 
malai Jeer, head of the Sri Vanammalai 
Mutt at Nanguneri, aud the other Criminal 
Revision Case No. 317 of 1919 by three 
of the seven trustees of the famous temple 
of Audinatha Swami at Alwar Tironagari. 

The petitions are directed against the 
Older of the District Magistrate of Tinnevelly 
prohibiting (under section 144 of the 
Criminal Procedure Code) the petitioners 
from doing certain acts. 

The directions in the order are (a) that 
** all and s 4 shall follow the oonolasion 
arrived at by the Vishnu Dsvastanam Com* 
mittee in their Resolution No. 1 of 1919 in 
Paragraph IX (a) thereof, (6) that no other 
Jeer Swamigal shall receive honours other 
than those paid to ordinary devotees on 
any day on which the said resolution lays 
down that one particular Jeer Swamigal shall 
receive epeoial pleoary honours,” (c) that 
coonter-pelitioners Nos, 1 to 7 shall not give 
such honours to any such other Jeer Swamigal. 

Ibis order of the District Magistrate 
was passed on 2Dd June 1919. Under 
clause 5 of section 144, it would cease to 
remain in force on the 2Qd August 1919, 
that is, to morrow. 

Under section 435, clause (3), Criminal 
Procedure Code, an order passed under section 
144 does not fall within section 435. To 
revise such an order this Court has to 
resort, not to the Criminal Procedure Code, 
but to section 107 of the Goverument of 
India Act. I need not say that even where 
there is a question of jurisdiction, it is 
only very rarely that this Court interferes 
under section 107 of the Government of 
India Act with the order of an inferior 
Court, whether criminal or civil, and if 
there is no question of jurisdiction it would 
interfere only if very great miscarriage of 


justice would otherwise result. PalaniOhetty 
V. Raihtva Cheity (2). 

1 do not think it necessary, therefore, to 
set out the 21 grounds for revision urged 
in (be two revision petitions taken together. 
Mr. Rangaobariar for the Vatamanalai 
Jeer argued the following points; — 

(1) The order in qoeetion is in the 
nature of a permanent injanotioD prohibiting 
a series of acts or a oooree of conduct f.r 
an indeBnite time and in passing such an 
order, the Magistrate exceeded bis juris- 
diotinn. 

(2) The order is illegal and withcut 
jorifdiotion in that it purports to beiesced 
to all and sundry and to Jeers and Swamigals 
who are not parties to the proceedings aud 
is not reetricted to persons or to the public 
resorting to a certain deBnite place. 

(3) The order is very unjust and con* 
taice glaring errors and grave irregularities, 
(a) as it ignores the decision of the High 
Court in Athan Sadayopa Ghariar Stcamigal v, 
Eliavalli Srinivasa Ghariar (1) as to the rights 
of certain of the parties, (6) as it adopts the 
opinion of the Devastanam Committee which 
was against the decision of the High Court, 
the Committee also having no competency 
to interfere with questions of hononrs and 
rituals in the temple or to give directions 
to the trnstees in such matters, and (c) as 
it directs the petitioner to receive even 
“ordinary” honours along with ordinary 
devotees and not in accordance with the 
order of the precedence mentioned in tbe 
High Court judgment or even in the Com* 
mittee’s proceedings. 

As regards ground No. 1 tbe order of 
the District Magistrate is not expressly 
confined to tbe period of two months from 
its promulgation and by its reference to 
tbe Vishnu Devastanam Committee’s Resoln* 
tion No. 1 cf 1919, lends colour to the 
contention that it (tbe District Magistrates 
order) was intended by the Magistrate to 
be enforced for an indefinite time just as 
tbe Resolution of the Devastanam Committee, 

Exhibit F, dated 19th January 1919, wM 
passed by it intending that order to be 
enforced for an indefinite time. 

After some hesitation, I think that this 
objeotioQ cannot bo allowed to prevail* As 

(2) 24 Ind. Oas. 697| 26 M. L. J. 208} (1014) M. W. 
N. 352} 15 Cr.L. J. 509. 
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Mr. Jastioe Mookerjee says in Ram Nath 
V. Emperor (3); “ft is an elemsotary 
prinoiple of oonstmotion that where a 
iadioial order is to be interpratei, easS 
onnatraotioQ mast, if possible, b) aloptei 
as woald make the order one in aosordaoos 
with law and not an order such as the 
Court making it bad no power to pass.’’* 
* * * If no time isspeoiQed, the reasonable 
presumption is that the Coart iotenied to 
pass an order which it wasoompetent to pass 
and which woald operate for two months, and 
not to pass an order which woald be 
beyond its statntory powers and consequently 
yoid.” The Dietrict Magistrate’s reference 
to the proceedings of the Ddvastanam Com* 
mittee were, it mast be admitted, unhappy, 
bat I do not think that be thereby intend* 
ed to make “ all and sundry ” follow the 
ooDolasions of the Vishnu Devastanam Com* 
mittee for more than two months, though 
the Deyastanam Committee itself intended 
the trustees and the Jeers to follow their 
aoDolusioDS for an inde6rjite time. While 
making it clear, therefore, that the order 


would last only for two months and must 
have been intended by the District Magistrate 
to last only for two months, I shall reject 
the Brat contention of the petitioners 

Coming to the second contention, here 
again the learned District Magistrate would 
have done better to have quatiSed the ex- 
pression ' all and sondry ” fonnd in bis 
order. Under clause 3 of section 144, the 
order may be directed to the public generally 
when frequenting or visiting a particular 
place, but it cannot be directed to the 
public indeBnitely. Having regard, however, 
again to the oonsiderations mentioned by 
Mookerjee, J , in Bam Nath v. 
Emperor (3) already referred to, 1 do not 
think that I would be straining the 
language of the Magistrate's order (having 
regard to its context) if £ hold tuat be 
meant by the words “all and anndry” to 
convey merely “all and snodry persons 
who freqnent or visit the Andinathaswami 
Temple at Alwartbirunagar! daring the 
coarse of the two months next following his 
order.” I, therefore, overrnle this second 
contention also. 

Lastly, I shall say a few words as 
regards the third and last contention. 

(8) 84 0. 837 afc p. 901i 6 O.L. J. 1861 11 0. W. N. 
94% 6 Or. L. 7. 194 (7. B.)i 8 M. U T. 474, 

• r 


This contention attacks the justice, legality 
and propriety of the District Magisfrato'j 
conclusions. This is, of coarse, not a 
ground for interference under section 10/ 
of the (jovernraent of India Act save in 
very exceptional cases. I am not inclined 
to treat this as an exceptional case, as I 
have no sympathy with any one claiming 
so-called honours in a temple of God. The 
District Magistrate speaks of * honours 
shown at the bands of deity of the temple” 
and it is also usual to speak of such 
“honours.” In this case, not only is the 
expression “honours” used but also the 
expression “special plenary honours”. That 
favours to be received from the Omnipotent 
out of His Grace should be spoken of 
and litigated as “ bononrs ” and “rights” 
ehows how the very high spiritual 
ideas have been brought down and 
degraded to the lowest material depths. 
In fact, to claim or receive “honuars" in 
the house of God is one of the 32 serious 
sine (like entertaining angry or envious 
feelings in the temple of Goi which a 
person who enters a temple should avoid 
scrupolously, as pointed out by the great 
Sridbara Swami in his commentaries on 
the Srimat Baghavatbam and as laid down 
also in the Puranas and the Sastrae). 
Fortunately “honours” as such have been 
held not to be the proper subject-matter 
of a civil snit, and I am not going to 
enter into such questions elaborately in this 
criminal case rather or in the case involving 
the quasi adminietrative action of the 
District Magistrate responsible for the 
peace of the District. Further, the so- 
called “boDonrs” are claimed priocipally on 
behalf of the person who, though now popu- 
larly acknowledged to belong to the fourth 
order of Sanyasis, ought to have, according to 
the true deBuition and characteristic of 
Saoyaei, give up all claims not only to 
properties but also to 'honours’' though, of 
coarse, it is the duty of secular men to 
show hoDonr to real Sanyasis (see the Uth 
Chapter of the 7tb Skandam, Slokas 1 to 
10, and Chapter 18 of the lltb Skandam, 
Slokas 15 to 25, as to the duties and 
actions of real Sanyasis). However, 
Matatfaipatbis who are trustees of large 
properties, who hanker after tbs increase of 
Sishyas (which a Sanyasi of the old kind 
oaght not to do aeoording to the Sbastras), 
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who ride od palanquios aod are aooom- 
pacied by large pomp and oeremooy aod 
olaim ’hoDoars” have dow some ander the 
modero signiBoatioo of the term '‘Sanyasi.*’ 
I do not think, however, that this Coart 
is, therefore, boaod to consider the so* 
sailed rights of snob Sanyasis to reoeive 
honours in temples as of sooh very great 
impnrtanoe as to justify the emplcyment 
of its time in deoiding suoh rights, unless 
it ie bound to do so, as sometimes an- 
fortanately happens in oivil sails. 

As the qaestioDs ooosidered by the 
Distriot Magistrate are, however, likely to 
arise again owing to the inoarable lici* 
gionsness and fantioal spirit of some of 
the parties to these prooeedings, I think 
it desirable to say a few words for the 
fatare gaidanoe of the Magistracy. 

The learned District Magistrate, as I said 
already, might have made his order more 
clear as regards the time, place and indivi- 
duals to he affected by his order. 

He should also not have accepted the 
Devastanam Committee’s views as if they 
were views of a body competent to regu- 
late the internal management of festivals 
in the temple. The scope of the powers of a 
Committee has been deBoed in •Sundararamu 
Saitri V. Anantha Krishna Naidu (4). and 
tome of the members of the Vishnu 
Devastanam Committee seem to have gone 
out of their way to exercise their subtle 
legal ingenuity for laying down rates as to 
the oonduot of trustees in the internal 
management of the temple festivals. They 
had no jurisdiolion to do so. The Committee 
and even the Distriot Magistrate have 
further attempted the useless task of decid- 
ing whether the Bndiug of the High Court 
on the admissions made and argnments 
advanced before them, namely, that the peti- 
tioner Vanamamalai Jeer has precedence as 
regards the receipt of Theertbam over the 
9th counter- petitioner, the Emperumanuar 
Jeer, could bs supported by the evidence 
in that case. That finding is binding 
as between the petitioner and the 9th 
counter-petitioner and neither the officious 
Temple Committee nor the learned Distriot 
Magistrate could with propriety have 
gone behind that finding. The learned 
Distriot Magistrate would have done well 

(4) 33 Ind. Cas. 695; 6 L. W. 6^2 at p. 679. 


if be bad not referred to the Committee’s 
opinion of the respective rights of the 
petitioner and the 7ih counter petitioner 
and if he had accepted the finding of the 
High Court. If, of course, he considered 
that the enforcement of the petitioner’s 
right even as found by the High Court 
against the 9th counter-petitioner was likely 
to create a breach of the peace at the 
ensuing festival, he might be (as a matter 
of emergency and if he had not the 
necessary Police force or other means of 
enforcing the p'-tiMoner’s rights) entitled to 
h;i order prohibiting temporarily the 
exercise of suoh rights. 

In paragraphs 23 and 30 of the 
annexure to bis order, the District Magis* 
trate was inclined to doubt the powers of 
the Committee to interfere with the discretion 
of the trustees and be also concedes that 
the appointment of two trustees by the 
Committee in addition to the already existing 
five trustees (in order to create a majority 
of trustees willing to obey the Committee) 
may have been a clever move on their 
part. Three ont of the 5 Committee members 
wanted to destroy the powers of the three 
out of the five trnstees of the temple and 
so by a bare majority they appointed two 
more trustees in order that 4 out of 7 trustees 
might support the Committee, or rather the 
bare majority of the Committee. 

Lastly, the order is a lit'le ambiguous 
as to whether even ordinary honours should 
be received by the petitiooer and other 
Jeers only along with or like the ordinary 
devotees on the festival day in which a 
particular Jeer Swamiga! has to reoeive 
"special plenary honours.” If it means that, 
it is opposed to the judgment, of the High 
Court and even to the oontentions of all the 
parties before os. The precedence, so far 
as Theertham is concerned, most be ob'erved 
according to mamool and so far as the 
petitioner and t^ie 9.h o'mnter petitioner 
are concerned, their respective rights of 
precedence according to mamool have been 
fixed by the High Court in its judgment in 
Athan Sadagopa Ohariar Sioamigal v. EHavalU 
Srinivasa Ohariar (1;. '■Vhether “ordinary 
hoDonre” include, so far as the petitioner 
is oonobrned, Arulippadu, Idukku Tholasi, 
Parivattam and Malai (besides the Theer* 
tham to which is usually attached only 
the ordinary Tholasi and Parivattam) ie ft 
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qaestloQ which I do not propose to oonsider, 
Bat that Theertham shoald be given ti 
him in preoedenoe over the 9th enoDter-peti* 
tioner and over ordinary Sanyasis and over 
ordinary devotees is olear from the jodg- 
ment ofthe High Court, and this shoald be 
kept in mind by the Magistraoy on fntore 
oooasions. With these remarks I dismiss 
these petitions. 

OiGERS, J. — These are two revision peti 
tions presented respectively by three of 
the Trustees of the Audhinathaswami Temple 
and by the Yanamamalai Jeer Swamigal 
of Nanguneri. They seek to set aside the 
order issued by the District Magistrate of 
Tinnevelly on ‘2nd June 1919 under sec- 
tion 144, Criminal Procedure Code. The 
order dated 2nd .lune 1919 ie as follows: — 
“Whereas it has been made to appear 
to me from the various petitions and state- 
ments put in before me that such an order 
or direction is likely to prevent injury to 
persons lawfully employed, danger to human 
safety and a disturbance of the public 
tranquillity owiug to the fact that ou the 
oooasion of the ensuing Yaikasi festival in the 
Audlnathaswami Temple at Alwarthirn- 
nagari, certain Madatbipathies (Jeer 
Bwamigals) intend to be present at the 
same time and on the same days and 
are clearly in dispute themselves and 
their adherents regarding the honours 
which should be shown to them at the 
bauds of the deity of that temple. I hereby 
order and direct under section 144, Criminal 
Procedure Code, that ‘*all and sundry” shall 
follow the ooDclusioua arrived at by the 
Vishna Davastanam Committee in their 
BasoUtion No. 1 of 1919 in paragraph 9 (a) 
thereof. 

**And especially do I prohibit any other 

Jser Swamigal from receiving or attempting 

to receive honours other than those paid to 
ordinary devotees on any day or days on 
which the said Hesolution lays down that 
one partioular Jaer S vamigal shall receive 
special plenary honours* and prohibit counter- 
petitioners Nos. I to 7 from giving orattempt- 
iugto give such bouoore to any such other 
Jeer Swamigal.’* 

The objections taken to it are: — 1. That 
there ia no time limit and the order is, 
therefore, a permanent injanotion. 

• 2. It ia addressed to “all and eandry” 
Mtd . ii ia JBOl direoted to a partienlar 


individual or to the public in general 
when frequenting or visiting a public 
place. 

3. The order traverses the decision of 
the High Court as to the rights of the Jeers 
inter se. 

4. 't supports the Committee as against 
the High Court’s decision. 

5. It directs the petitioner {inter alia) 
to receive only honours paid to ordinary 
devotees on any day other than those in which 
he is entitled to “special plenary honours.” 
This again is in contravention of the deci- 
sion of the High Court in the case referred 

to. 

With regard to (1) above, though an 
order in the nature of a perpetual injunc- 
tion ia unlawful, Oopi Mohun Mullick v. 
Taramnni Ghowdhrani (5), it has been held 
that such an order need not state that 
its operation is oonhned to two months, 
nor ia it bad unless there ia something 
to show that it was intended to remain 
in force for more than two months: Ram 
Nath V. Emperor (3). As pointed 
out by Mookerjee, J-, in this case, the 
presumption must be that the Court 
intends to pass such an order as it might 
pass legally. It is further to be noted that 
the order in question contains the words 
“on the occasion of the ensuing Yaikasi 
festival in the Audicathaswami Temple at 
Alwarthirunagari.” I. therefore, think that 
the first contention fails and that the 
order is not bad for being in the nature of 
a perpel ual injunction. Though the order is in 
terms addressed to “all and sundry” I 
think, read in their context, these words 
are really addressed to the public frequent- 
ing a particular place at a particular time, 
t. e.. attending the Aadinathaswami Temple 
on the oooasion of Vikasi festival. 3 and 

^ The privileges and order of precedence 

among some of the competing Jeers at 
these festivals were decided by the High 

Court in Appeals Noe. 105, 70 and 106 of 
1919; see Athan Sadagopa O^artar Swamigal 
v. Eli'i'tvalli srinivata Ohariar (1). The 
lean eu Diwtriot Magistrate has aunexed 
to his order a long statement in which he 
analyses the judgment of this Court and 
directs that a certain resolution of the 
Temple Committee shall be obeyed. It is 

(6) 6 C. 7: 4 C. L. B. 809 (F. B.)| 2 Shome h. B, 
217) 2 Ind. Dec. (n. s.) 617. 
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objected by the patitionera that this 
resolotion oontravenea the jadgmeot of this 
Court and has been passed by a paoked 
majority of the Committee. 

With regard to other grounds, I have 
had the baneSt of reading my learned bro* 
ther’a judgment and I have nothing to add to 
his remarks on these points. I agree that 
it is extremely unfortunate, to aay theleast 
of it, that the learned Distriot Magistrate 
allowed himself to be leu into a discussion 
of the High Court’s judgment in a case of 
this sort. 

If the learned Distriot Magistrate means 
that the Jeers, if they attend on ordinary 
days. (». e., days on which they are not 
entitled to special honours) are entitled only 
to honours received by the ordinary membars 
of the congregation, he is clearly wrong 
as the Theerthama and the order of i heir 
distribution is settled, so far as the petitioners 
are oonoerned, by the judgment in the High 
Conrt appeals. 

The learned Distriot Magistrate was, there- 
fore,^ again unfortunate in tbe eipres.sioa 
'ordinary devotees ” as it is admitted by all 
parties before us that it cannot mean what it 
says with reference to tbe Jeers. 

I am, therefore, of opinion that it cannot 
be said that tbe order in question was 
passed without jnrisdiotior, nor am I prepared 
to hold that tbe fact that tbe learned 
Distriot Magistrate was led into the 
examination nf the judgment of this Court 
and from that to enjoin obedience to tbe 
Committee’s resolution would invalidate tbe 
order. It cannot, in my opinion, be said 
that tbe order was passed without jurisdic- 
tion, and the Court will usually decline to 
interfere unless the Magistrate has acted 
without juriadiotion [Kamal Kutiy v 
Vdayavarma Baja (6)] or there has 

rp”; miscarriage of joatioe 

IPalant Ohetty v. Bathini Chetfy (2)] It haa 

been contended that any such injustice 
has in fact resulted from tbe order, which 
will lapse aatomatioally at tbe end of tbia 
week, w«., on the 2Qd August. I, therefore, 
concur with the order proposed by my learned 
brother and would dismiss both petitions. 

Petitions dismissed. 

M. C. P. 


(8) 17 Jnd. Cas. 66j 86 M. 275 at p 286: 12 M L T 
J* M Cr. L. J, 763) (1912) M. W. N. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 54 op 1917. 

May d, 1917. 

Present — Mr. Mittra, A. J. 0. 
MAHARAJ SINGH — Accused —Applicant 

versus 

EMPEROR— Opposite Party, 

Penal Code (Act XLV of 1860;, 8. lil— Criminal 
Procedure Co^ (Act V of 1898;, 103 (3‘, 423 (1) 

(b\ 637 Rioliny — Charge not specifying common 
object of unlctofxil asiemhly —Prejudice to accused, 
absence of— Irregularity— Security to keep peace, 
whether enhancement of sentence. 

An accused person is entitled to know what he is 
being charged with. [p. 489, col. 1.] 

Where a person is conatructirely made liable for 
the acts of another under section 147, Indian Penal 
Code, it is especially necessary to set ont in the 
charge the common object of the assembly. But if 
the absence of particulars regarding the common 
object does not prejudice the accused in their 
defence, the irregularity would be cured by section 
637 of the Criminal Procedure Code, and the High 
Court will not interfere, [p. 489, col. 1.] 

Behari Mahton v. Queen-Empress, 11 C. lOft 
5 Ind. Dec. (n. s ) 829, relied on. 

In dealing with a case under section 147, Penal 
Code, an Appellate Court is expressly empowered 
to pass an order under section 106 (3) of the Crimi- 
nal Procedure Code requiring security to keep the 
peace from the appellants. The making of suoh an 
order does not amount to enhancing the sentence. 
LP- 489, col. 2.] 

Oriminal revision against the judgment, 
dated lOth March 1917, of the Sessions 
Judge, Raipur. 

Mr. S. Y. Deshmukhftor the Applicant. 

— This is an application by 
Maharaj Singh for revision of a sentence 
passed under feotion 147 of the Indian 
Penal Code and npbeld on appeal by the 
Sessions Judge, Chbattisgarh Division. 
The Bret point urged before me is thal 
the conviction is bad inasmuch as the 
charge did not set out the common objeel 
of tbe nnlawfol assembly. According to 
the findings arrived at by tbe Courte 
below, tbe common object was to assault 
the complainant Baliram for reasons which 
are given in those judgments. The learned 
besBions Judge has rightly held that the 
absence of particulars regarJing tbe com- 
mon object did not prejudice the accused 
in their defence. In other words, they 
new from the prosecution evidence what 
was being made out against them. The 
n ing IS that Maharaj Singh was the ring- 
leader of the party opposed to 
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plaioant and took AD Adtaal part in the riot 
by ordering the aooosed to beat the oom* 
plainaot. There are three other petitions 
before me, and 1 may mention that none of 
these people have been, in any way, 
prejndioed in their defence. They also 
seem to be active participants in the 
aesanlt and not merely persons present at 
an anlawfal assembly. 

The oases cited before me can be dis- 
tiognished easily. Behari "idahton v. Queen* 
Empress (1) lays down a soond role that 
an aooDsed person is entitled to know 
clearly what he is being charged with, 
and where a person ie oonstmotively made 
liable for the acts of another, it is es* 
peoially necessary to set oat in tbe charge 
the common object of the assembly. I 
am prepared to concede that there are oases 
and there may be oases where an aocnsed 
person is serioasly prejndioed if tbe charge 
18 defective. In tbe present case, however, 
nothing of the kind has happened. Sabir 
T. Qusen’Empress (2) is a case of a trial by 
Jory, and it was hel-J that where a See* 
cions Judge in his charge to tbe Jury 
referred to two possible common objects of 
an nnlawfol assembly, one of which only 
had been set out in the charge, it was 
impossible to say which view had been 
accepted by tbe Jary. The case cannot 
Apply here where there was no trial by 
Jury. Lastly Poresh Nath Sircar v. Emperor 
(3) is relied upon for tbe applicant. Tbe 
facts of the case were somewhat peon* 
liar. Tbe petitioners before tbe High Court 
bad been already pot in possession of 
lome land in certain proceedings ander 
ceotion 145 of the Criminal Procedara 
Code, and it was not clear whether the 
dispute related according to tbe charge to 
tbe land so pot in possession or to the 
land exolnded from the order of the Ma- 
gistrate. I bold that section t37 cures tbe 
l^gnlarity. It is nrged that tbe accused 
should not have been called upon to pay 
Msta for recalling prosecution witnesses 
for examination. This is admitted by tbe 
learned Seseione Judge to be correct, bu^i 
he pointe out, tbe reason for giving up 
Dukalu wae not tbe demand for ooste, 

U) U p. lOQ, 9 ind. Deo. (ir. a) 820. 

(I) tS C. S78| 11 lad. Doc. (ir. s.) 186, 

<i) IS 0,986)1 0.L, J. 6101 8 Or. L.J. 169. 


bat toe flit that several attanpts ware 
made to hava him summoned and be ooald 
not ba got. Tbie is a complete answer to 
this ground. 

It 13 urged that the learned Sessions 
Jodge has practically enhanced tbe sentence 
by passing an order under section 106 
(3) of tbe Criminal Procedure Code re- 
quiring eecnrity to keep the peace from 
the applicants. No authority in support 
of this view hai been cited nor do I 
know of any. It is a power expressly 
conferred on an Appellate Coart. On the 
merits of the order, I can hod no ground 
for interference, especially as the security 
has been furnished as I understand. 

On the merits of the case tbe learned 
Sessions Judge has very carefully gone 
into the evidence and has arrived at oon- 
oIusioDS which are unassailable in revision. 
The application is, therefore, dismissed. 

Application dismissed. 


MADRAS HIGH COURT. 
CaiuiNAL Rbtision OiSB No. 134 op 1919. 
Angust 19, 1919. 

Present : — Mr. Justice Komarsawami Sastri. 
AN6APPA MUD4 LI and oraiss^ 

PSTITIONSRS 

versus 

RAMAPURAM peromal chetty 

AMD ANOTtlCK— CoONrBB-PSTITIOllSBS. 

Criminal Procedure Code (Act V of 1898), ,s. 188 
135, 138, m~‘Magulrate'’ in s. 189 (1), meaning of^ 
Jary, appointment of—Verdict~Dispo$alof case by 
Second Class Magistrate after verdict, transfer for~~ 
Jurisdiction of First Class Magistrate appointing Jury. 

The words *'tho Msgistrato" io section 189(1), 
Criminsl Procedaro Code, refer to the Magistrate to 
whom application has to be made nnder section 136 
(b) to empanel a Jory and who, nnder Motion 186 
of tbe Code, does so empanel one. [p. 490, coL 2.] 

A Magistrate who sends a notice coder section 188 
of the Criminal Procedore Code and directs a party 
to appear before another Magistrate is alone oom. 
potent to deal with the matter on reoeiring the 
verdict of the Jnry empanelled nnder section 188 
and cannot transfer it for disposal by a Beoond OUm 
Hagistrate. 4W, ool. 1.] 



490 


INDIAN CASES. 


il9i9 


ANiGAPPA MDDALl V. RAMAPORAU PEROJJAL CHETTT. 


Petition, under eeotions 435 and 439 of the 
Code of Criminal Prooedure, 1898, praying 
the High Court to revise the order of the 
Court of the Sub. Divisional First Class 
Magistrate, Siukari, dated the 2lst February 
1919, in Misoellaneous Case No. 9 of 1919, 

Dr. S. SiOiTiinathan, for the Petitioners. 

The Pablio Proseoutor and Mr. T. M. 
Kr'iihnnsiojrni Atyar, for the Counter. Peti- 
tioners 

ORDER. — The First Class Magistrate of 
Sankari pa’eed orierj under section 133, 
Criminal Prooadura Code, direotiog the 
counter petitioners not to work a cotton gin- 
ning factory during nights or to appeir before 
the Seoond Class Magistrate, Triohengode, on 
the ‘25th March 1918 and move to have the 
order set aside or moditied, 

The counter petitioners applied under eeo- 
tion ISi) to the First Class Magistrate to ap- 
point a Jury, and a Jury was empanelled under 
eectionlSS who sent their verdict \o the Magis- 
trate. The records were then seat by the First 
Class Magistrate to the Sacond Class MagU 
trate for disposal. The petitionsrs objected 
to the order on the ground that the Seoond 
Class Magistrate bad no jurisdiction to deal 
with the matter after the Vctrdiot of the 
Jury, but their objection was overrubd. 
Hence this revision petition. 

Tbe question for deoieion is wlisther a 
Magisttats who sends a notice nudar eaot'oo 
13d and directs a party to Hppear before 
another Mag strate is competent to deal 
with the matter on reoeiving the verdict of 
the Jury empanelled under ssotioo 138. 
Toe oa)e is one of 6rst imprsisto.! anl 
agresing ^ith the 0 mtsution of the Public 
Prossoutor, I am of opinion that the First 
CUss Magistrate has jurisdiction. 

Section 135 enables a party to obey tbe 
order or either to show cause or to apply 
to tbe Magistrate by whom, the order was 
passed to appoint a Jury to try whether 
tbe order is reasonable and proper. Section 
138 empowers the Magistrate who passed 
tbe order to empanel a Jury and he is 
given power to fix a date for the return 
of their verdict and to extend tbe time 
80 granted. Form 17 of Schedule V of tbe 
Code requires that the verdict should be 
.Bent to the Magistrate who passed the order, 
,4kod not to tbe Magistrate before whom 

tbe Magistrate passing tbe nrder direots-tbe 


counter-petitioner to show cause under clause 
(1) of eeotioD 133. 

Section 139 enacts that if the Jury or 
the majority of the Jurors finds that the 
order of the Magistrate was reasonable 
and proper or subjects it to a modification 
which tbe Magis rate accepts, the Magistrate 
shall make the order absolute. In other oases 
the prooeedinge are to be dropped. 

Reading these sections, it seems to me 
that in all oases when the counter peti- 
tioner elects to leave the matter to tbe 
decision of a Jury, the case has to be 
di^po-*ed of by the Magistrate who passed 
the order under Sfotion 133. 

If the pffac'’ of pas.^ing an order direct- 
ing the counter petitioner to show cause before 
some other Magistrate is to transfer all 
farther proceedings to such Magistrate and 
to divert the Magistrate who passed tbe 
order of all jurisdiction, it is diflBcult to 
eee why the application under section 135, 
clause (6), or the duty of empanelling a Jury 
under section 138 should be oast on the 
Magistrate who passed the order or why the 
verdict should be submitted to him and not to 


the other Magistrate. 

It has been argued for the counter, 
petitioners that the duty of appointing 
Jurors is so important that tbe Legislators 
did not want it to be performed by a Seoond 
Class Magistrate, bat it should be observed 
that under section 133 the accused may be 
directed to show cause before another First 
Class Magistrate and that no exception is 
made in snob oases. It is also difficult to 
see how the act of calling together a 
Jury is more important than the decision as 
to whether the verdict of tbe Jury is proper 
or tbe acceptance of any modification by 
them. If the latter duties can be performed 
by the Saoond Class Magistrate, there is no 
reason why he should not empanel the Jar? 
whose verdict he has power to dispose of.^ 

I am of opinion that the words * the Magis* 
trate” in section 139, clause (1), refer to the 
Magistrate to whom application has to ba 
made under feotion (35, olanseCb’, to empane 
a Jury and who under seorion 138 does so. 

I set aside tbe order of the lower Oour 
and direct that the application be disposed 0 
according to law. 

Order set asids^ 


M. 0. P. 
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EilSlNaa CUiHAR V. PATtA CBAUAR. 

NAOPUR JUDICIAL CO.VIM(3SIONER’S 

COURT. 

Criuibal RtvjsiON No. 23 op 19)7. 
Maroh 30, 1917. 

Present'. — Mr. Stacyoo, A, J. C. 

RAISINGH CHAMAR— CoMpr,4iKANT— 

Applicant 

versus 

PATIA CHAMAR— A cco3bd — Re9po\dent. 

Crimijuil Procedure Code (Act T of 189V. ^ 259 — 
Warrant case — Charge framed — Comphiinant^ absence 
of— Dismissal and ac^aittalf legalify of. 

It is no part of a complainant's <lutr to call any 
witness for crosB^examination or any otker purpose 
of the defence once a charge is framed, and section 
259 of the Criminal Procedure Code giros no power 
to tho Court to dismiss a warrant ciso in default 
after a charge has been framed. 

An acquittal cannot be based on a dismissal in 
default. 

Crimioal revisioo oo a report by tbe 
SeBsioQs Judge, Raipur, against order, dated 
the 10th November 1916, passed by the Sub* 
Divisional Magistrate, Muugeli, Bilaspur 
Distriot, inCrimiDal Case No. 89 of 1916. 

ORDER.— This ease baa been reported 
by tbe Sessions Judge. One Rai Siogh 
proseouted one Patia under seotion 497, 
Indian Penal Codf-, in tbe Court of tbe 
Sob-Divisional Magi^^trate of Muugeli io the 
Bilaspor Distriot. Prooe^s was issued against 
the aosased on the 3rd Oolober 1916, and 
00 the 23rd of tbe same month, having 
taken all the evidence for the prossoution 
the Magistrate fiaraed a charge against tbe 
aososed, and 6xed tbe 10th November 1916 
for beariug tbe defence. Oj this dayths 
order sheet sets oat tbe prooedare of tbe 
Megietrate iu these words: — 

Tbe eomplaioaDt appeared before me 15 
minotes ago and went away from the 
Ooort saying he would fetoh his Pleader 
witbont oaring to obtain ray permission to 
do BO, I will wait 10 minutes more. 

(Sd.) N. K. HAROAS. 

The oomplainant has not turned up 
thoagh 1 waited for him ea6S)iently long. 
It has been foand that tbe oomplainant did 
Dot lake steps to reoall his witnesses for 
being eross-examined. This default is 
fatal to the proseoatioo. Tbe ease is, 
therefore, dismissed and tbe aooaeed 
Doqnitted. 

(Bd). N. K. HABDAS. 

Sib'DiTisional Magistrato." 


In re kavathau patturiju. 

It is diaappointing to find a Sob- 
Divisional Magistrate falling into ohildiah 
errors of the kind here disolosed. It was 
no part of the complainant’s doty to call 
any witness for oross-examinstion or any 
other purpose of tbe defence once tbe charge 
was framed. Seotion 259 of the Criminal 
Procedure Code gives no power to dismiss 
a warrant ease in defaalt after a charge 
has been framed. Ncr does it need any 
citation of the authorities referred to by 
(he learned Sessions Jndge to perceive that 
an acquittal cannot be ba^ed on a dismissal 
in defanit. 

The order dismissing tbe ease is set 
aside, ai.d the Magistrate concerned, or bis 
snooessor or other Magistrate appointed by 
the District Magistrate is directed to resume 
the case from the point at which the above 
illegal order stopped it, enbjeot to tbe pro- 
visiooB of seotion 350, Criminal Procedure 
Code, and to dispose of tbe same according 
to law. 

Order set aside, 


MADRAS HIGH COURT. 

C'iiMiNAL Rsvision C>ss No. 633 OF 1913. 

(Case Rsfakred No '■6 op 1918.) 

April 7. 191 K 

Present ; — Mr. Justice Ablar Rahim. 

In re KAVATHAM PATTDRAJU 

AND OTHSKS — AcCDS&D N03. 1 TO 10. 

Criininnl Procerlure Code (Act V of ss. 112, 

113, 115, ll7, 118— Proceedings tinier s. 112 not 
dra'vn up— Service on accused, Jailure ol, effect of^ 
Order under g. 118, valuUty of. 

The fact tliDt no proceedings are drawn up under 
section 1<2 of the Criminal Procedure Code at the 
time summonses arc issued, and, thoreforo, no copy 
thereof is served under section 1 i 6 of the Code upon 
tho accused, would not invalidate an order passed 
under section 1 18 of the Code, if, before tho pissing 
of such order, the proceedings required by section 
112 are drawn up in the prosenco of tbe accused 
and arc read oat and explained to him, and due 
inquiry is held. [p. 492, cots. 1 & 2.] 

Gase referred for tbe orders of the High 
Oonrt ander section 418 of tbe Cole of 
Orimioal PDoednre by tbe Distriot MagU* 
irate, Gantar. io bu letter dated tbe I9th 
September 1918. 
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EMPEROR t’, SETB JIV7AND&9, 

ORDER. — Two qaestioDS arise upon this 
raferenoe of the District Magistrate of 
Gantnr, firstly, is the order passed under 
seotion lid of the Criminal Prooedure 
Code liable to be set aside, as no pro- 
ceeding drawn up according to seotion 112 
of the Criminal Procedure Code was 
served on the accused persons along with 
the summons, as laid down in section 115 
of the Criminal Procedure Code? What 
happened was the Sub-Divisional Magistrate 
Bret issued suramonsea and when the accused 
were present in Court, be drew up proceed- 
ings as required by seotion 112 of the 
Criminal Procedure Code and read them 
out and explained them to the accused. 
Then be fixed the case for the next day 
for bearing the evidence. The question is 
whether the fact that no proceedings had 
been drawn up at the time the summonses 
were issued and, therefore, no copy of the 
prooeedingsrequired under section 112 served 
under seotion 115, is sufficient to invalidate 
the order sabaequently passed after due en- 
quiry. The learned District Magistrate relies 
upon a ruling of Sobrabmania Ayyar, J., in 
Suhba Naiclcen, [me (1). No doubt there is 
a passage in that judgment to this 
effect: “The requisition contained in section 
112 of the Criminal Procedure Code with 
reference to the notice being accompanied 
by a copy of the order has not been com- 
plied with, and so far as I can judge 
from the record, it does not appear that 
any order was made prior to issuing the 
notice. This itself would, in my opinion, 
invalidate the whole prooeediog. But there 
are still other defects. ” Then the learned 
Judge points out that there was no enquiry 
held as required by the Code and set aside the 
order requiring security. It does not appear 
whether in the case in Subbi i^aicken, In re 
(1) any proceeding in aooordauoe with 
section 112 was drawn up. In this case 
there was a proceeding properly drawn up 
when the accused were brought into Court, 
and the order was then and there read out 
to them and the substance thereof was 
explained to them. Section 113 provides 
that if a person in respect of whom such 
order (meaning an order under eection 112) 
is made is present in Court, it shall be 
road over to him cr, if he so desires, the 

(1) 17 M. Zi, J, 436i 6 Cr. L. J. 332. 


substance thereof shall be explained to 
him. 1 do not then see why there should 
ba any difference in the validity of the 
order by reason of the fact that the person 
against whom proceedings under seotion 112 
were drawn up and to whom they were 
read out and explained under seotion 113 
had been brought into Court on summons 
issued under the provisions of this Chapter 
(Chapter VIIT). What was done in this 
case could not be said to bs altogether 
unwarranted by the Code because section 
183 provides for it. I think, therefore, that 
this case can be distinguished from that 
reported as Subia Naicken, In re (1). 

The District Magistrate also points out 
that a number of persons were joined in 
the enquiry. According to the evidence 
they were jointly concerned in the matter 
which gave rise to the proceedings. That 
being so, clause 4 of seotion 117, Criminal 
Procedure Code, authorised the Magistrate 
to bold au enquiry into tbe oases of all 
those persons together. There is no suffi* 
oient reason, therefore, for setting aside tbe 
order under section 1 18 in this case. 

M. c. P. 

Refererice answered in the negati'^e. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 63 of 1917. 

May 14, 1917. 

Present: — Mr. Prideaux, A. J. C. 
EMPEROR — Applicant 
ve'‘8us 

R. B. SETH JIWANDAS — Accused— Non- 

Applicant. 

Criminal Procedure Code (Act V of ]69S), s. 43&— 
J?«u«s«on — Interlocutory orders, interference with— 
High Court, poicersof. 

The High Court can interfere in revision with 
interlocutory orders, but the power mast be exercised 
with great care and only in most exceptional coses, 
[p. 403, cols 1 & 2.} 

Chatidi Pershad V. Abdur Rahman, 22 C. 131; U 
Ind. Dec. (n. s.) 83, Jayaf Chandra Mozumdar v. 
Qiiecrt.Bmpres.c, 26 C. 786; 3 C. W. N. 491; 13 Ind. 
Doc. (N. s.' 11C3, Kuppusami Aiyar, In re, 29 find. 
Cas. 109; 2 L. W. 463; 17 M. L. T. 398; (1916) M. W. 
N. 365; l6Cr. L. J. 477; S9.M. 661; 28 Jt. L. J. 60.'5, 
Q'ieen-Smpj-css v. Negesh Appa Pai, 20 B. 643; 10 
Ind. Deo. (n. s.) 927, Bari Charan Oorai v. Srish 
Chandra Sudhulihan, 7 Ind. Cas, 747; 11 Or. L. J. 
626; 13 0. L. J. 43; 38 C. 68, InamtUla v. King- 
Emperor, A. W. N. (1905^ 238; 2 Or. L. J. 790; 2 A. I'* 
J, 673, followed. 
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BMPEROR f. SETH JIffiNDAS. 

It 18 inadTisable to interfere in a pending case 
unless there is some manifest and patent injustice 
ftppwent from the face of the proceedings and 
calling for prompt redress, [p. 493, col, 2.] 

Criminal revision on report hy the Sessions 
Jodge, Jubbnlpnr, under section 4;38, Criminal 
Prooednre Code, of order, dated the 16tb 
Maroh 1917, of Magistrate, First Class, 
JabbnlpDr. 

The Hon’ble Sir_^. K, Bose, Messrs, ill, 
Gupta and M. K. Qowalkar, for the Non- 
Applioant. 

ORDER.— .This case baa been reported 
by the Sessions Jodge, Jnbbnlpore, nnder 
section 43S of the Code of Criminal 
Prooednre and the applioant has been 
allowed to appear in support of the referenoe. 
The aoonsed, Rao Babadnr Seth Jiwandas, 
is under trial on a complaint laid order 
the sanotion of the Municipal President 
^ one Ilahibnz, Sanitary Sub-Inspector, 
He is accused of contravening a bye- 
law framed under section 105 (0 of the 
Municipal Act. The particular bye law 
said to have been broken is No. 2 of those 
confirmed by the Hon’ble the Chief Com- 
missioner in his Notification No. 3155 of 
the 13th March 1905. Jiwandas is aooased 
of allowing some sixty persons to occupy 
the servants quarter’s in bungalow No. 31, 
DOW being rebuilt, iu contravention of the 
bye-law that “snoh qnarters shall only be 
ooonpied byfcona^rfe servants of the occu- 
pier of the bungalow and the families of 
euoh eervants.” Objections were taken in 
the Magistrate’s Court that the Sanitary 
Sub Inspector bad no power under the 
Mnnioipal Law to lodge the complaint and 
that the bye law in question was ultra 
vires. On these being disallowed, Jiwandas 
applied to the Sessions Judge for revision 
with the result that the case has been 
reported on the ground that the proceedings 
are bad because instituted by a person 
witboot authority. The Sessions Judge also 
holds that the bye law is ultra vires if 
passed under section 105 O') of the 

Mnnieipal Act, though possibly it. might 
have been framed nnder section 105 (s) of 
that Act. 

There is no doubt that this Court can 
interfere with interlocutory orders: see 
Ohandi Perthal v. Ahiur Rahman (1), Jagat 

(1) 22 0. 181; 11 Ind. Deo. (u. s.) 89. 


Chandra Moiumdar v. Queen-Empress 

(2), Kuppusami Aiyar, In re (3), Queen- 
Empress V. Nageshappa Pat (4) and Hart 
Charan Gorai v. Srish Chandra Sadhukhan 

(5) . But the power is to be exercised with 
great care and only in most exceptional oasef; 
Inamulla v. King-Emperor (6), and it is inad^ 
visable to interfere "in a pending case 
unless there is some manifest and patent 
injustice apparent from the face of the 
proceedings and calling for prompt 
redress:” Jagat Chandra Mozumdar v. Queen- 
Empress (2). It seems to me that 
the present is not a case for interference 
at an intermediate stage. The applioant 
has, beside the two legal questions, raised 
other defences, namely, that the bye law, 
which is .supposed to have been infringed 
and under whioh the complaint ie lodged, 
has no application to the facts and 
circumstances of the case and that as there 
ie DO bungalow now in existence to whioh 
the buildings mentioned in the complaint 
oonld be said to have been attached as 
servants’ houses, they are not servants’ 
quarters. He denies that the buildings 
were crowded and states that they bad 
only been ooonpied by the iSab Registrar with 
his family and his own servants. It is 
farther contended that the prosecution is 
not bona Hie but in retaliation for the 
aooused having complained against the 
misnse of the Raja Goknldas Dbaramsala 
by Municipal servants. 

The defence evidence is yet to be 
recorded and until that is recorded, it is 
impossible to say whether the case will 
result in a oonviotion. The accused has 
been allowed to appear by Pleader except 
on the day on which he was examined, 

He is, therefore, being put to no personal 
inooQvenienoe and as the punishment for 
the offence he is aoonsed of is but a 
fine of Rs. 50, it is not as if there ia 
ary danger of his going to jail in place of 
paying it. It cannot be said that in the 
present case delay will be injarioos. 

(2) 26 0.786; 3 0. W. N. 491; 18 Ind. Doo, (n. s.) 
II03« 

(3) 29 Ind. Caa. 109; 2 L. W. 463; 17 M. L. T. 808: 
(1916) K. W. N. 366; 18 Or. L. J. 477; 39 M. 661; 28 
M* L* J. 606« 

(4) 20 B. 543; 10 Ind. Deo. (h, s ) 927, 

(6) 7 Ind. Cas. 747; 11 Or. L. J. 626; 18 0. L. J. 43 
88 C. 66. 

(6) 2 A. L.J. 67^ A. W. N. (1906) 238; 2 Or. L. J, 
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Whether the Sinitary SiS Irnpaitor h\l 
not power to Bis the oompUiot is a master 
that oan well await the oonolnsion of the 
trial and thongh the question whether the 
bye law is ultra vires is doubtless one of 
great importanoe, I do not tea why the 
Municipal Committee should be put to the 
expense of showing in this Court that it 
is valid until the question is raised by a 
person who has been ODnvioted under it. 

Tbe oase is one which, in my opinion, 
should not have been reported and I 
decline to interfere at this stage of the 
trial. The record to be returned. 

Record returned. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellawbods Appl’cahon No. 347 

OP li>19. 

June ‘A 1919. 

Tresent:— Mr. Lyle, A. J. C , and 
Mr. Ashworth, A. J, C. 

HUBDAR KHAN— AppucA^T 

versus 

SAJJAD ALI KHAN — Opposite Party. 

Criniina/ Procedure Code ("Jet V of 189PJ, «. 195 (7) 
— Court of Subordinate Judge, whether gubordiiiate to 
Diglrict Judge. 

Thv Court of the Subordinate Judge must, for the 
purposes of section 195 of the Code of Criminal 
Procedure, be hold to be subordinate only to the 
Court of the District Judge. 

The Hon’ble Mr, ll’o^ir Hasan, for the 
Applicant. 

Mr. /. N. Ohak, for tbe Opposite Party. 

JUDGMENT.— This is an application 
under section 195 of the Code of Criminal 
Procedure for sanction to prosecute one 
Sajjad Ali Khan for an offence under 
section 193 of tbe Indian Penal Code. 
The application has been made in respect 
of certain evidence given by the said 
Sajjad Ali Khan in Civil Suit No. 65 of 

1914, which was decided by the Subordinate 
Judge of Lucknow on tbe 9th of April 

1915. An appeal against the decree of 
tbe Subordinate Judge was preferred to 
this Court and tbe case was finally decided 
by this Court on the 7tb of November 
1918. 


A prelimia^ry obje.iti^n ha^ been taken 
that no application for sanction under 
Sfeotion 195 of the Code cf Criminal Proce- 
dure lies to this Court. In our opinion 
this objection must preva l. Sub section (1) 
(6) of section 195 of the Code of Criminal 
Procedure provides that no Court shall 
take cognizance of any offence punishable 
under section 193 when such offence is 
committed in, or in relation to, any proceed- 
ing in any Court, except with the previous 
sanction or on tbe complaint of such Court, 
or of some other Court to which such 
Court is subordinate. The proceedings in 
which or in relation to which tbe offence 
under section 193 is alleged to have been 
committed took place in tbe Court of the 
Subordinate Judge, and the question is 
whether for the purpose of section 195 tbe 
Court of tbe learned Subordinate Judge is 
subordinate to this Court. Sab section 7 of 
section 195 provides that *' for tbe purposes 
of ibis section every Court shall be deemed 
to be subordinate only to tbe Court to which 
appeals from tbe former Court ordinarily 
lie, that is to say, (a) where such appeals 
lie to more than one Court, the Appellate 
Court of inferior jarisdiotion shall be the 
Coiirt to which such Court sball be deemed 
to be subordinate.” Appeals from tbe Court 
of the Subordinate Judge lie both to tbe 
Court of tbe District Judge and to this 
Court and it follows, therefore, from tbe 
provisions of clause (a) of sub section 7 of 
section 195 that tbe Court of tbe Subordinate 
Judge must, for tbe purposes of section 195 
of tbe Code cf Criminal Procedure, be held 
to be subordinate only to tbe Court of 
tbe District Judge. Tbe applicant may, 
if he is so advised, apply for sanction 
either to the Court of tbe Subordinate 
Judge or to the Court of tbe District Judge. 
We would, however, note that there has 
been very sericui delay in making the 
application and that unless such delay oan 
be satisfactorily explained, no sanction 
sbould now be given. 

Tbie application is rejected. We make no 
order as to costs. 

AppUcaiion rejected. 
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OABIB V. BMPEROB. 

^ ALLAHABAD HIGH COURT, 

[Crimimil Appeal No. 3o8 op 1919. 

May 30. 1919, 

Present -. — Sir George Koox, Kt., AatiogCbief 
Jaetiae, and Mr. Jaetioe Piggott. 

GA RIB AND ANOTHER — ACCOSSO — Ap?SLLANT3 

versus 

EMPEROR— Opposite Pauty. 

Peiiil Code (Acl XLV uf isaoj, .-n SO », 302, 301 - 

ilurdcr — .Issau^f causing death— 0,(icnu-. 

Tlic accused, two in uuuibor, wlio were iucen^cd 
u^aiust the deceased, committed a brutal as.sault 
upon the latter who was defenceless and unarmed, 
And caused Lis death: 

Held, that the accused wcrcffuilty of murder, fl’* 
496, col 1.] 

Appeal againet tbe order of the Sessions 
Jadge, Basti. 

JUDGME NT.— Sheoharakh Kurrai. resi* 
deat of Ksbra, aged 25, and Gliarib Rurm*, 
res'.dent of the same village, aged 40, were 
plased on their trial before the Sessions 
Coart of Bish' on a charge framed under 
section 301) of ihe Indian Penal Code. The 
learned Sessions Jadge before trial charged 
the aoca'sed nnder eeotion 302 of the Indian 
Penal Code and called apon the acoased to 
plead to the amended charge. The aooased 
pleaded not guilty to the charge. The 
learned Sessions Jadge has gone very care- 
folly into the evidence before him and has 
delivered what may be called a very well* 
balanced jadgment. The evidence before 
the learned Judge was so far believed both 
by him and the Assessors that they came 
onheeitatingly to the oonolaeion that the 
accused, who are now appealing, were par- 
takers in the assault upon Ram Baran. The 
Assesfora give it as their opinion that they 
were sure that the accused took part in the 
affray and beat Ram Baran, the accused 
did not intend to kill Ram Baran, and, there- 
fore, they did not commit marder. The 
learned Jadge in sammlng ap the case in 
his judgment writes as followe:— “l am 
prepared to 6nd, upon the evidence as adduced 
before me in the present trial, withoat the 
least hesitation or doubt that the accused 
and those who have bean convicted in the 
previous trial attacked Bam Baran; that they 
were already suffering from keen disappoint- 
rnent on his previous ocniuct; that his very 
light at the time of the oooarren^e in qaes* 
tion made them furious bsyonJ limit; that 
|he aggressors had also come determined to 
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rescue their cattle in spite of all oppositicn 
and at any oosi ; and that prone to commit acts 
of violence in the above mental state, they 
bratally beat the deceased who was at the 
time without means of defence and totally 
helplofP, the whole affair being altogether 
one sided in aggressiveness as well as 
orcelty.” In order to understand the above 
remarks it i.s rcoeeeaiy to remember that 
two other peisoEs, who according to the 
evidence joined in this assault upon Bam 
Barar, were tried by a Judge who preceded 
the present Judge as Sessions Judge of Basti. 
They bad been committed to bis Court 
charged with an effenoe coder section b04 
of the Indian Penal Cede. They were found 
guilty of the offence with which they were 
charged atd sentenced to rigorous imprison* 
ment for seven years each. They appealed 
to this Couit and this Court dismissed the 
appeal. The accused in this case have been 
defended by a very learned Counsel of this 
Court, who took as bis line of argument 
that either the evidence now on record was 
the same as that which bad been recorded in 
the previous case and the conviction upheld 
was conviction for an offence under section 
304 of the Indian Penal Code, or that the 
evidence bad been so altered as to make the 
case now put before the Court amount to a 
case of wilful murder^ We are not referred to 
any difference iu the evidence then given 
aud the evidence now given. The evidence 
shows, so far as the present accused are con* 
oerned, that the two accused either them* 
selves, or with others joining them, commit* 
ted an assault upon a man who was defence* 
less and unarmed. The nature of the 
assault can at once be seen from the medical 
evidence. The officer who oonduoted the 
post mortem found four marks on the body of 
tbe deceased and on removing the ekull-cap 
a firm and thick piece of clotted blood was 
found pressing on tbe brain from tbe left 
temporal region to tbe left side of the brain 
above durameter. Tbe brain was found 
Quite pressed on tbe side where it was 
struck and tbe fracture continued to tbe 
petrous portion of tbe left temporal bone 
and on tbe middle part of the base of tbe 
brain. He gave it as his opinion that the 
deceased died from compression of brain as 
the result of tbe fracture of tbe skull, which 
was probably caused by some blunt weapon, 
probably a lathi. Tbe person or perioog 
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who oommitteii this aot mast have known 
that it was so eminently dangeroas that it 
mast in all probability cause death or each 
bodily injory as was likely to oaase death. 
It was open to the accused (now appellants) 
to show that this aot of theirs was not mof' 
der bat came under one of the provisos to 
section 300 of the Indian Penal Code. They 
made no attempt to do this. On the oon< 
trary, they said that they were not gnilty of 
murder and that they were not present when 
the murder was committed. This being so, 
the learned Seesions Judge was very right 
in Boding the appellants guilty of wilful 
murder, and it is well that there should be 
Sessions Judges who in the present day are 
able to take this right and proper view of 
the law. In many oases it has come within 
our experience that the tendency has been 
the other way and so far as tbe present case 
is oonaerned, we are nnable to alter either tbe 
ooDviotioD or tbe sentence passed by tbe 
learned Sessions Jadtre. 

But tbe case is undoubtedly open to this 
anomaly that out of four persous, who so far 
as we can gather from tbe evidence commit- 
ted or took part in tbe same act, two have 
been sentenced, as iu tbs present case, to 
transportation for life and two have been sen- 
tenced to rigorous imprisonment for seven 
years each. The case might well be brought 
before the Local Government who, if they 
consider it proper, can take action and 
remove tbe ioequalitiea io senteooe which 
have taken place. 

The appeals are dismissed. Tbe case will 
be entered in tbe record of the Sessions Judge 
as having been very properly and carefully 
decided. 

Appeal dismissed. 


PATNA HIGH COURT. 

Criminal Rsvisiom No. 199 of 1919. 

July 14, 1919, 

Present: — Mr. Justice Das. 

NATHU THAKUR MARWARI and 

OTBBRS — PBTITIOKBRS 
versus 

EMPEROR— RaspoxDENT, 

Criminal Proccditre Code (Act V of 1898^, s. 239 — 
Bengal Public Qamhling Act (II B. C. of IBQ7J, ss. ?, 4 
—Joint triaZ~Sajjic tnnsoction — Keeping and frequent^ 
ing gaming house, 

IfyWhere it is found that a person has opened, kept 
or used his house as a common gaming house for 


profit, and that other persons have used that house 
for the purpose of gambling and have paid charges 
for the same, a joint trial of all such persons for 
offences under sections 3 and 4 of the Bengal Public 
Gambling Act is not illegal, as the offences are 
committed in the same transaction within the 
meaning of section 239 of the Criminal Procedure 
Code. 

CrioiiDa] revision against tbe order of the 
District Magistrate, Maobhum, dated tbe 
24tb April 1919, ooDBrmieg the erder of the 
2Dd Class Magistrate, Maobhum, dated tbe 
21et February 1919. 

Mr, Abani Bhusan Sdukharji, for the Peti- 
tiooers. 

JUDGMENT.— Two poiota have been 
nrged before me, that the judgment of 

the Appellate Court is not in aocordaooe 
with law, and sreono/p, that Ihe joint trial 
of the petitiorers was illegal. 

On the first point I am unable to agree 
with the learned Vakil that tbe judgment is 
not io aooordaooo with law. So far as the 
second point is concerned. 1 am of opinion 
that the offences cf which the petitioners 
were charged were committed in tbe same 
traoEsolion and that consequently the joint 
trial was not illegal. 

Natbn Thakor has been convicted under 

section 3 of the Gambling Aot (II of 1867 

B. C.) and the other accused have been 
convicted under section 4 of that Aot, and 
the argument is that the offences committed 
by them cannot be said to have been com- 
mitted in the same transaction. Therefore 
the problem for my oonsideratian is, what 
is the meaning of the words “earns transao- 
tion” in section 239 of the Criminal Procedure 
Code. In tbe case of Oujja Lai v. Fatteh 
Lai (1), Garth, C. J. said: “A traneaction, in 
tbe ordinary sente cf the word, is some 
bnsinees or dealing which is carried on or 
traneacted between two or more persons.” 
It seems to me that there is a dealing “trans- 
acted” between Natbn Ram, who has been 
found to have opened, kept or used bis bouse 
as a common gaming house for profit, and 
the other petitioner.^, who have used that 
boose for the pnrpoee of gambling and who 
have paid Nathu Ram his charges for tbe 
same, lam of opinion, therefore, that the 
joint trial of tbe petitioners was not illegal 
and that the application fails and must be 
refused. 

^ Application refused, . 

(1)6 0.171 atp. 186 (P. B.)j 6 0. L. R. 439; 3 
Sbome L. B. 132; 3 lud. Deo. (n. b.) 112; 
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BALU V, FHALLi. 

PUNJAB CHIRP COURT, 

Sbcond Ci7ir. Appeal No. 2006 op 1918. 

March 31, 1919. 

Present Mr. Jastioe Scott Smith. 
RALU — Plaintipp— Appellant 

versus 

PH ALL A — Defendant — Respondent. 

Compromise ^Consideration — Forbearance (o sue, 

whether good considcration^'Boi^a lide cause of action, 

% 

In order that a forbearance to sue slionld amount 
to a coDBidcration for a coiupromise, some liability 
must be shown to exist, o.- to be reasonably supposed 
to exist, by the parties. If one of tin* jiarties to 
the compromise has no case aud knows that ho 
has none, the compromise would not bo held bindine 
[p. 498, col, 1.] 

Second appeal from the decree of the 
Additional District Judge, Hoahiarpur at 
Jallandur, dated the lOtb January 1918. 

Mr. Fakir Gkani, for the Appellant. 

Mr. Badr-ud-Din, for the Respondent. 

JUDGMENT. — A preliminary objection is 
raised on behalf of the respondent to the 
effect that the appeal is barred by time. 
It appears that the parties were not present 
when the judgment was pronoanoed by the 
lower Appellate Court on the 10th January 
1918, but a parwana intimatin? the result of 
the appeal was sent to the Munsif of Uoa 
on the 18th January. The District Judge’s 
letter, which has been received in answer to 
an inquiry by this Coart, shows that the 
parwana was not receive! back by the 
lower Appellate Court an!, therefore, it is 
impossible to say whether the Munsif com- 
municated the result; of the appeal to the 
parties or not. The appellant has 61ed an 
affidavit to the effect that he only received 
the intimation of the result of the appeal 
one week before be 61ed the appeal in this 
Court. No onunter-affidavit is put in by 
the other side and I am, therefore, of 
opinion that sufficieol cause has baan shown 
for entertaining the present appoal. 

The facts of this case appaar saffijiently 
from the judgment of Mr. Kennawiy, District 
Judge, Hoshiarpar, dited the 23fd February 
1917, whereby be remanded the oase for 
fresh trial to the first Court. Briefly ths 
facts are that Ralu, plaintiff-appalUnt. by a 
registered sale deed, dated the 10th August 
1912, sold bis mortgige rights in three plots 
of land to Phalla, defendant respondent. 
Phalla re transferred bis rights in one of the 
ploie to Gangu. Subsequently a dispute 
|ro6e between Bala and PbalU and tbe oa* 


tation was rejected, as Rain said that there 
was DO consideration for the sale. Snbse 
qoently Ralu and Phalla made a compromise 
and on tbe I2tb June 1915 mutations were 
sanctioned giving effect to the compromise, 
by which tbe transfer of the plot to Gangu 
was confirmed and the remaining two plots 
were shared half and half by Rain 
and Phalla. In the present suit Ralu seeks 
to avoid the transfer entered in those muta- 
tions and asks for posjeseion of the whole of 
plot No. 3 and half of tbe other two plots on 
the ground that there was no oonsideration 
for the sale or for the oompromise. The 
first Court held that there was no oonsidera- 
tionforths original sale which was entered 
into to defraud tbe vendor’s creditors and 
that as tbe vendee acquired no rights under 
the sale which was void for want of considera- 
tion, the compromise was also withont con- 
sideration and ODuld not be held to be binding. 
It accordingly decreed the plaintiff’s claim* 
The District Judge said that be was prepared 
to agree with the lower Court’s findings to 
the effect that the sale was without considera- 
tion, tboDgh in tbe latter part of his judg- 
ment he eays that the pas.sing of considera- 
tion IS doubtful. There is, however, no can- 
tention before me that consideration for tbe 
sale passed and I may, therefore, proceed on 
the assumption that there is a concurrent 
findingof fact that the sale was without con- 
Bideration. The District Judge at the same 
time was of opinion that consideration for the 
oompromi.se consisted in relinquishment by 
the defendant, Phalle, of part of bis rights in 
tbe land, to which righte he was entitled qua 
Rian by virtue of hie original sale deed He 
goes on to Siy that Phalla forbore to exerciae 
his rights, whatever they were, given him by 
that deed, which righte he was then entitled 
to urge in a Court and had urged in the 
first Court and in that Court, and oompro- 
mising with respondent and Gangu, accepted 
something less than those rights. This in 
tbe Dietriot Judge’s opinion, constituted ool- 
eideration qua plaintiff. He quoted the die- 
turn, _ A forbearance to sue, even for a short 
18 CDosideration for a promifle, although 
there is not waiver or oompromise of the 
right of action. He accordingly accepted the 
appeal and dismissed tbe plaintiff’s suit 
Pia.nt.ff b»« prefsrred a tejond appeal to 
this Coort, and it le gootended that if there 

was DO ooqsideratiou for tbs or/»iDal sale till 
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deferidant acquired no righfs thereby and, 
therefore there was no consideration for the 
compromise. The 6rst Court has quoted 
authority in support of the proposition that 
in order that forbearance should be a oonai- 
deration, some liability must be shown to 
exi«t, or to be reasonably supposed to exist, 
by the parties. It says that if one of the 
parties to the compromise has no case (and 
Pballa had none, as his sale deed was without 
consideration), and knows that he has none 
(as Pballa knew), the agreement to compro- 
mise would not beheld binding. See the re 
marks of Lookburn, 0. J., in Galluker v. 
Bi(cho.O'sheim (1). In my opinion the view of 
the law put forward by the Subordinate 
Judge . is correct. If Pballa had no rights 
and knew he had none under the deed of 
sale (and be ht>d none, for it is found that 
the deed was without consideration), then he 
had no right to sue and bis forbearance to 
suo amounted to nothing at all. Ralu in 
fact reeeived no consideration for agreeing to 
the compromise, which is not binding on 
him. 

I accept the appeal and setting aside the 
order of the lower Appellate Court decree 
plaintifi’s suit for the land claimed, so far as 
it is in the possession of Pballa. Gangu has 
not been made a party to this appeal and, 
therefore, no decree can be passed against 
him. Pballa will pay costs to Ralu thFOughout. 

Appeal accepted. 

(1) (1870) 6 Q. B. 449 at j). 452; 39 L. J. Q. B. 181; 
18 W. B. 1127. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 826 of 191S. 

April II, 1919. 

Present'. — Mr. Justice Sadasiva Aiyar 
and Mr. Justice Napier. 

YELLAVAJHDLA SDRAYYA-Plaikuff 

— Appellant 

versus 

YELLAVAJHULA SUBBAMMA and 
0TBBK8 — Defendants— Respondbnts. 

Uindu Lair~Succemini — Dlindncss—Ride of exclu. 
!>ion from inheritance on ground of blindness, whether 
ohsolete — Tests for determining, whether rule has become 
obsolete— Reversioner, whether can sue for declaration 
as to limited nature of widoio's estate — Will conferring 
absolute title and power to adopt on widow— Specific 
Relief Act (I of 181V, 42. 

Ths riil« of Hindu Law which prevents a person 


horn blind from claiming interest along with his 
brothers as a co-owner in ancesti-al properties has 
become obsolete and cannot be enforced, [p. 512, 
col. I.] 

(Authorities considered.) 

A mei-e contingent Hindu reversioner is entitled 
to sue, under section 42 of the Specific Belief Act, 
for a declaration as to the limited nature of the 
widow's title to her husband’s properties where 
there is a Will giving absolute rights to the widow. 
It is not necessary, to found a cause of action under 
the section, that the widow should actively set up 
her title. The setting op by the widow of an 
authority to adopt, however, is not sufficient to 
found a cause of action for the reversioner. 

SKeoparsan Singh v. Ramnadan Prashad Narayan 
Singh, 33 Ind. Cas. 914; 43 C. ft94; 14 A L. J. 466; 20 
C. W. N. 738: 18 Bom. L. R. 397; 23 C. L. J. 621; 
(1916) 1 M. W. N. 419; 20 M. L. T. 1; 3 L. W. 644; 31 
M L. T. 77: 43 I. A. 91 (P. C ), distinguished. 

Per Sadasiva Aiyar, J. — The exclusion of a blind 
man from inheritance was not based on his incapacity 
to perform Vcdic ceremonies. [p fOH, col. I.] 

A rule becomes obsolete owing to change of time 
and cii-cumstnuces, and the strict rules in the older 
Smrilis have lobe iclaxcd in this Kaliyuga owing 
lo Bucli changes. []) 509, col 1.] 

If a rule of law has become obsolete, a 
Juilgc is not pi-cientcd from laying down the 
law as it exists merely because the obsolete 
rule is sooially unjust and his decision negativing 
the old rule would also promote social reform and 
justice. As regards questions of HInduLaw, extreme 
conservatism is not to bo commended so long as the 
Legislature is slow to move in the direction of 
recognising that customs have become obsolete or 
do require alterations, [p. 5il, cols. I & 2,] 

Per Napier, J. — In archaio conditions of life a 
blind man could not take his share in cultivation 
and in tho protection of the family. It was, there- 
fore, not unnatural that be should bo excluded from 
a share in the property. In modem days, however, 
owing to improved methods of education there is 
nothing to prevent a person born blind from being 
taught how to transact business and to take bis 
proper share in tho responsibility of family affairs, 
and there is, therefore, no reason why such a dis- 
qualification should still continue, [p. 616, eoL ].] 

SeooDd appeal against the deoree of the 
Diatriot Coart, Kistca, in Appeal Snit No. 21 
of 1917, preferred against the deoree of the 
Coart of the Sabordinate Judge, Kistna at 
Ellcre, in Original Sait No. 22 of i915. 

This second appeal oame on for hearing on 
tbe 23rd, 24th and 31st Janaary and 14th, 
18tb and i9tb February 1919. 

Facts.— A and B were two brothers of 
whom A was born blind. Bat it was proved 
that A was treated tbroagfaont as if A had no 
disqaaliboation. Properties were aoqnired 
jointly in tbe name of A and B or in the 
name of A alone. A admittedly managed 
the properties even daring B'b life and for 
more than 12 years after B's death. A WAB 
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also well versed in the Pjranas and Vedas 
and was earning ae a Parohit. At his death 
A made a W»ll whereby he aathorised B'a 
widow (the let defendant) to adopt and gave 
her full powers over the properties. The 
main question was whether the Will was 
operative, A having been born blind. The 
other qaestiona were whether sabseqoent eon- 
daqt amoanted to estoppel and whether A 
had aoqnired rights by prescription. The 
snit was by plaintiff as reversioner for a 
declaration that the Will was iooparative. 
So there was another question whether each a 
declaration oonld be granted. 

Mr. P. R. Oanapithy Atyar for Mr. V. 
Ramdoss, {nr the Plaintiff. Appellant.— It is 
a uniform role dedooible from all ihe texts 
that blindness bars a man from inheriting 
Mann (Chapter IX, 20J, 202) refers to 
persons ' born blind” as disqaalihed. Yajna- 
valkya. Chapter 11, 140, 144; Colebrooke’s 
Mitekehara, Chapter II, section 10; Smriti 
Cbandrika. Chapter V (where all these texts 
are quoted). Saraswati Vilasa follows Smriti 
Gbaudrika. 

[Sadasiva Aitar, J. — Many of tbese texts 
do not refer sp?oi6oally to blindnsse as a dis- 
qaalifioation.] 

Manu and others refer to it Rpeoi6oally 
and one or other of them ie quoted with 
approval in all the sabsequent texts. The 
enumeration Js not exhaustive. Thus see 
the words * any” or “other” ‘ inoorable 
dieeaee.” 

[8ada8)7a Aitar, J, — Suppose a man is 

born blind but gets oared of it later on 

will the diequalieoation to inherit oon. 
tinoePj 

It may not. Bat if the property has already 
been divided, vested rights can’t be divested. 
Bat the present case stands on a different 
footing. 

[Sacasiva Aitab, j.— I t the blind man 
begeti aaor, th® law sajs that be can get 
hie lather’e share J 

Yes, he can. That is distinctly provided 
for, 

[Sadisiva Aitap, j. — I f a blind man can 
marry and beget children and even work and 
earn, what is the principle on which he is 
to be held to be prevented from takiog a 
share?] 

The texts say so. It may be that the 
disqnaliBoatiou is the pooishmeot for the 
sins of a former birth, and that is the 


possible clue to why be is not allowed to 
abarp. 

■StDAsiVi Aitap, J.— Suppose a mao is 
oatcasted, be is excluded from sharing 
according to the texts. But he is nofc.l 

Aot XXI of 1850 is the special law. 
rlinda Daw is pot out. 

Comiog to decided oases, the Courts have 
uniformly held that bliudness or congenital 
blindness is a bar. Vallabhram Shivnarayan 
7. Bat liar, gar, ga (1). Murarji Qokuldai v. 
Farvattba, (2), where blindness supervenes- 
Atlanta y. Ramabai (S), Mohesh Ohunder Roy 
V. Ohunder Mohun Roy (4). 1 q Krishna v. 
.banii (5) there is a difference of view as 
regards divesting on the subsequent cessation 
of di.qaali6eatioD. Bat the bar is admitted, 
rbe same rule prevails also in oases of 
dumbness; Oharu Chunder Pal v. Nobo 
^',dan Dasi (6), Bapuji Lakshtnan v. 

Pandurang (7j (where the disqualihed man’s 
SOD born after partition was not allowed to 

jQoatios 

Futhck Ohunder Ohatterje9 v. Juggut Mohinei 

£ ^-^enobundoo 

Mulltck id), Rtm. Sahye Bhukkut v. Lalla 
LalieeSuhye([0),Ram Soonder Roy y. R,m 
bahye Bhugut (11), R,n Bijai Bahadur 
Binyh y. Jagatpal Singh (12D In Venkata 
Subba Rao v. Puruihottam (13) non-oon. 
genital blindness was held to be no bar. See 
also VeJanayaga Mudaliaar v. Vednmmal 

(14) , Rayarohana Pothanv. Suhharaya Thevan 

(15) , The Privy Ooaocil have throoghoafc 
laid down the same view. Bama^ 
nand Knar y, Raghunath Kuar (16), 

(1>4B. U. C. R. A.O.J. 136 

(2) 2 B. 177i 1 Inil. Dec (n. s.) US, 

(3) 1 B. 6545 1 Ind Doc. (n. b.) 367. 

(4) 23 W. R. 78. 

(6) 9 M. 04 (F. 13.); 3 Tud. Doc. (n. s ) 411, 

(0118C. 327; 9 Ind, Doc. (n. 8 .) 210. 

ifi! ® “•) ^36, 

£6 w. tt. 6n, 

(9) 9 B.L. B. 108: 18 W. R. 305. 

(10) 8 C. 140; 0 0. L. R. 467; 6 Ind. Jur. 300 4 

Ind Dec, ( N. a ) 95. ‘ 

(12) I8°c“ui’(p°n t (“• ' > 

1121 18 O. Ill (P. O.^J 17 I. A. 173 6 Sar P n T 

120i9’lLDoJ; 

(13) 26 Al. I33}12M.D. J. 262. 

(14) 27 U. 691. 

(16) 19 lud. Cas.fiOO; 38 M. 250; 25 M L 7 yoi. 

13 M. L. T. 460; (19131 M. W. N. 642. * 

(1019 L A. 4I;8 0. 769 (P. 0.)j HO. L K Uy, n 
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Sheo Singh Rai v. Dakho (17), Durga 
Bakhsh Singh v. Muha^^mad Alt Beg (18), 
and Gtinjeshwar Kunitar v. Durga Prashad 
Singh {19). The last is a case of congenital 
blindness. 

The law having thus been nniformly laid 
down, it is not open to the Coorts to probe 
farther and upset (he law. See Minihhi 
7. Ramanada (23) as to functions of the 
jadloiary. Therefore, the other questions in 
the oaee do not arise. 

Mr. Ramesim, for Defendant No. 1.— 
The question of exclusion h^s no place in 
this case. The blind man haibeen admitted* 
ly in enjoyment throughout. 

The texts nowhere say that a blind man 
can in no case ba nr bscome a co-paroeuer. 
They are too uncertain and vague to be relied 
on. Hindu L\w is not the law of the books 
except so far as what is already adopted by 
Courts, as to which there is no use contend* 
ing agaiuat. But the present questioo has 
not yet been set at rest by judicial decisions. 
So I submit that the texts should not be 
allowed to stand in the way of coming to a 
correct decision. 

Again, what the texts intend is only pro* 
taction of the disqualiSed mao. If he is 
able to take care of himself, why should he 
not? This is not a case of bare mainteuanoe. 
Every need of his is satisBed, eg.^ pilgrimage, 
marriage, ceremonies as regards children, 
doctor’s fees for sickness and whatever is 
required for every ordinary mao. Because 
be can’t, by reason of natural disability, do 
these himself, the texts enjoin them upon 
the more blessed in the family as a burden 
and a duty. (Here the texts were dealt 
with in detail.) See Baudhayana, XIV, 
HaxMuller, pages 224, 230. The words used 
is Nirindriya * * * * . It literally 

means only devoid of sufficient strength.” 
Some texts say “devoid of good qualities” 
and those who are incapable of supporting 
themselves.” 

(17) fi I. A.. S7; I A. 68S: 2 0. L. R. 193; 3 Sar. P. 
C. J. 807} 3 Sutii, P. C. J. 529; 2 lud, Jur. 398; I Ind. 
Dec. (N. B.) 48 (P. 0.). 

(18) 31 I. A, 236; 7 0. C. 287; 8 Sar. P. 0. J. 725; 27 
A. 1 (P. C.). 

(19) 42 Itid. Cas. 849; 45 C. 17; 34 M. L J. 1; 23 U. 
L. T. 403: 2 2 C W. N. 74: 28 C. L. J. 557} 16 A L. J. 
1 ; 20 Bom L. R. 38} (1918) M. W. N; 18i 7 L. \T.94}4 
P. L. W. 1 (P. C ); 44 I. A. 229. 

(20} II M. 49 (P. D.): 11 lud. Jur. 449; 4 lud. Dec. 
(n, b.) 35. 


[NiPiER, J. — The texts nowhere say who 
the Jndge is to be.] 

Because the primary idea is only protection 
aud sever exolusicn. Reference was made to 
Max Muller's Series. Volume II, Apasthamba, 
page 132; Volume V, Gauthama. page 30fi; 
Volume Vll, Vishnu, page 64; Volume XIV 
Vasishta, uage 89, Baudhayana, p^gas 2 .4, 23C, 
Volume XXXIII, Narada, page 194, Brihas* 
patti, pages 369, 376; Ghose’s Hindu Law, 
Volume It. pages 350, 353; Smriti Chandrika 
(where Katyayane, Samkha Likhita and 
Devala are quoted), pages 15 — 16; Viswarupa; 
Mitskshara, page 263, Apararka; Saraswati 
Vilasa; Vyavahara Nirnaya and Parasara 
Madhaviya. ' 

All these texts, no doubt, refer to the 
loss of a right, which at least does n t 
negative the existence of the right to share. 

The texts do not contain the living Hindu 
Law. They are obsolete (e.g , the double 
share in oases of self-acquisitions). The 
decisions do not deny the right but say 
if the right is lost by reason of the 
disqnalifioation what the disqualification 
ought to be according to the texts. See 
Sadder Decision 1657, page 210 (super- 
vening leprosy no bar); Muthuvelaynda 
filluy V. Faratakthi (2l), followed in 
Rangayya Ohetti v. Tkanikachalla Mudali 

(22). In Venkata S^bba Rao v. PuTuahottam 
(1*3) Bbashyam Ayyangar, J., clearly holds 
the texts to be obsolete. See also Vedanayaga 
Muialiar v. Vfdummal (14); Bhattaobarya 
(Tagore Law Lectures), page 426 {18e5); 
S. D. (1855), page 118; Krishna v. Sami (5): 
5 Selected Decision (Mao. andSuth.); Kalka 
Pershad v. Budree Sah (23), Oun eshioar 
Kuntrar v. Durga Prashad Singh (19). 

On the facts of the case the blind man was 
at no time treated as a disqualiBed person. 
He has acquired and held property in bis 
name and jointly with bis brother. 

[Sada^ivi Aitar, j. — B ut if he can’t inherit, 
he cannot be a member of a joint Hindu 
family.] 

But be has been treated as such. And 
that has been held to be suffioient. See 
Kfidar Noth v, Hatan Singh (24). If the 

(21) Mad. Sud, Deo (1860' p. 239. 

(22) 19 M, 74: 6 Ind. Deo. (n. s.) 767. 

(23) 3 N W. p H. 0. R. 2«7 at p. 270 

(24) 7 Ind. '^as. 648i 32 A. 416} 14 0 W. N. 985; 

(1910) 1 M W. N. 311; 8 M. L. T. 19-3; 12 0. L. J. 

225; 12 Bom.L. R.636; 13 0. 0. 832} 20 BI. L. J. 9)9j 

37 1. A. 161 (P. C.). 

• « 
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present suit had been broa^ibt by the deceased 
brother (B) in hie life, be wonld have been 
estopped. The same estoppel binds the 
reversioners, who olaim tbroogh him. See 
also Mitakebara, Chapter II, pUo. 6, and 
Qandla Pedda Naganna v. Sivanappa (;i5). A 
gift to the blind man oonld have been 
validly made. The oo-paroenera ooald agree 
by a registered instrameat to inolade the 
blind man as a fall ao-paroener and that 
woald be valid. 

In the present ease the blind mao has been 
ID pnaeeasion for over the etatatory period 
and bae perfeoted a title by presoription. 

The suit for a bare dsolaration is not 
maintainable. Any reversioner oannot sne. 
See Sauditcnr Singh v. Pardip Narayan Singh 
(2d), Sheopartan Singh v. Ramnandan Prushad 
Narayan Si”gh(.27), Qangadharu Ramarao v. 
Surya Bao (2d), Gunjeshwar Kunwar v. Darga 
Prashad Singh (19), Janhi Ammal v. 
Natayanaaami Aiyn (29). Granting a deo. 
laration ie in the diaoretion of the Court, 
Jaipal Kunwar v. Indar Bahadur Singh (30), 
Ptrthi Pal Kunwar v. Quman Kunwar (dl). 

Mr. Oanapithy Aiyar, in reply. — Preserip* 
tioD connotes intention to presoribe for an 
absolute estate or limited estate. He oan’t 
presoribe for a o)*paroenar'e estate for the 
law forbids him from becoming a oo* 
paroener. 

[Sadisiva Aiyar, J.— Bat it may be by 
agreement.] 

Then there is no question of preseription. 


(25) 28 Ind. Oaa. 33ij3J 1162} 13 JI. L. T. 810: 
27M. L.J. 520. 

(28) 42 Ind. Oas. 481} 450. 6l0j 81M. L.J. 6/}4 
P. L. W. 62; M. L. T. 81; 16 A. L. J. dli 7 L. Vf. 
148} 27 C. L. J. 186} 22 0. W. N. 426. (1918) M. 'V. N. 
8i3, 20 Bom. L. E. 608} 45 I. A 21 (P. C. ). 

(27) 3i Ind. Oas. 914; 42 U. 6)4« 14 A. L. J. 436} 
20 0* N. 789} 18 Bom L B 307t2t G. b. J. 621} 
(1916) 1 a. wr. IJ, 419} 20 M. L. T. h < L W. SIA. 

81 M.L.J.77}4H. A.91 (P 0.). 

(28) 49 Ind, Oas. 825; 36 M. L. J. 139} 9 L. W ii); 
2o U. L. T. 181} 42 M.219. 

(23)37 Ind. Cas. 181; 39 M 621} aiM. L. J. 2i5: 
20 M. L T. 168; 14 A. L. J. 997; (IJ16J2U.\V. N. 
198} 20 0. W. N. 1323} 18 Bom, L. B. 852} 21 0 L J. 
8U9j 4 L. W. 630} 42 1. A. 20? (P. C ). 

(30) 26 A. 232 (P. 0 )} 31 I. A. 87; 8 0. W. if. 46»i 

6 Bom. L a. 4J5; 14 M. L. J. 143; 6 3ar. P. 0. J. 625} 

7 0.0.233. 

(80 17 0. 932 (P, 0 ), 17 I. A. I3/j 5 dar. P. 0. J. 
639} ftaaqa) * Jariiaa’i p. 0. ifo. 112 ; i Iii G-:. 


See also Lala Muddun Oopal Lai v. Khikhinia 
Koer (32) and section 23, Limitation Act. 
Kedar Nath v. Ratm Singh (24) does not 
apply because this is not a case of family 
arrangement. 

Diolaration can be granted whenever the 
plaintifi s title will ba clouded. See 
Qjngadhnra Ramarao v. Suryi Rqq (28) 

and Saudagar Singh v. Pardip Narayan 
Singh (26). 

Eiclnsion on the ground of congenital 
bhndneBB is based on well-deSned principles. 

JUDGMENT. 

Saoasiva Aitar, J._The plaintiff is the 
appellant. The material facts found are: 
The 1ft def'endant’s husband Chinua Sam- 
bayya had two undivided brothers, namely, 
P. bambayya and G. Sambayya, P, 
Sambayya was the eldest. G. Sambaya was the 
second brother, and the let defendant’s bus- 
band C. Sambayya was the youngest. P. 
Sambayya died issueless abont the year 1877. 
G. Sambayya, who was born blind about 
1847. had, however, been invested with the 

sacred thread (the parties being Brahmins by 
birth) as if be bad no such disability and 
lived in oommensality with bis younger 
brother C. Sambayya in undivided family 
commnnion after the death of the eldest 
bother P. Sambayya. G. Sambayya died in 
December 1911 when he was about 65 years 
old. His younger brother C. Sambayya, the 
lat defendant’s husband, bad predeceased him 
in November 1906, leaving his widow the 
Ist defendant as hie heir. Soon after the 
1st defendant’s husband’s death on the 19th 
January U07, the blind Brahmin G. Sam- 
bajya executed the Will, Exhibit VII, as 
follows; I am now 60 years old. 1 am 
born blind. Tour husband is my undivided 
brother. I am unmarried. My younger 
brother bas no male issue. He left only two 
daughters. * * *. I execute this Will m 
a sound and disposing state of mind so as to 
make my entire property devolve on you 
after my death with powers of alienation by 

g.U • *. For the oonlinua. 

tion of the line, you are authorised to adopt 
any boy whom you please whenever you desire 
If you do not desire to adopt, yon should 
have the right of alienation by gift and sale 
as you please, in respect of the entire pro- 


(32) 18 C. 341 at 346 (P. 0.); 18 I. 
Jur. 93,5 Sar. P. 0. J. 676, 9 Ind. Dec, 


A. 9| 16 Ind. 
(m. 8.) 228. 
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perty mentioDed herein. This Will is to take 
effect after my death.’* At the foot of the 
Will the partioolars of the property bequeath* 
ed are given and they are said to be in the 
posseseion and enjoyment of the testator. 
One of the boaees in Pandnvva village is 
stated to have been parobased by the blind 
testator in November 1900 and to have 
remained in his possession. 

The testator was ‘an active and intelligent 
man taking part in all family transactions 
and contributing to the maintenanae and 
improvement of the family.’ As a matter of 
fact, he seems to have been entirely manag* 
ing the family affairs during bis lifetime 
and the 1st defendant’s bosband was a mere 
hgurefaead.' As a Vaidio Brahmin he 
would be officiating at ceremonies and going 
abont for Sambhavavs and Dhakshtnas on 
marriage and other occasions not only when 
they took place in his own village but also in 
adjoining villages. His blindness, far from 
being a disqaalidoatioD, was a recommenda* 
tioD to bis being paid doable the asoal 
Dhokshinas paid to other Brahmins. He 
appears to have been well versed in the 
Brabminical Poranio and other religions 
literature,’ and appears to have been 'in the 
habit of expounding them to the villagers. 
He took part in the cultivation of the lands 
and he sold lands, pnrobased lands, inonrred 
debts by mortgaging lands, exeooted simple 
debt bonds and discharged them all on 
behalf of the family.’ (See doonments 
beginning in 1881, Exhibit IT, and ending 
with Exhibit XIX, dated 19i0). The let 
defendant has been in possession of the pro* 
perties after the death of her brotber^in law 
(G. Sambayya) in 1911, 

The plaintiff is the andivided agnate 
cousin of G. Sambayya and of C. Sambayya. 
He treated the blind man as the surviving fall 
owner of the family properties after the 
death of the Ist defendant’s bosband. The 
plaintiff even got a decree against the blind 
man in 1910, the liability of the blind man 
being based on bis ownership of his family 
lands. 

The present suit was brought in July 1915 
on the following averments: — 

(a) The blind Sambayya had, aocordicg to 
Hindu Law, no ownership right in the plaint 
properties. His younger brother, who died in 
Noyember 1906, was sole owner at bis death. 


His widow, the 1st defendant, in 1906 inherit* 
ed the properh'es with a widow’s interest. 

(6) The Will of blind Sambayya of Janu- 
ary 1907 in respect of the properties, which 
did not, as above shown, belong to the blind 
mao, giving the let defendant absolnte 
powers of disposal by gift, sale, etc., cannot 
legally confer on her such powers and she can 
only have a widow’s interest as her husbani's 
heir in those properties. 

(f) The authority to adopt given to her by 
such Will could not lawfnlly bs given to her 
by I he blind man. 

On those averments, the plaintiff prayed 
for a declaration that the 1st defendant, 
save a widow’s estate to be enjoyed for life, 
bas acquired do absolute rights of sale, gift, 
etc., in respect of the schedule properties 
under the Will alleged to have been executed” 
by the late G. Sambayya. 

The plaintiff does not pray in the plaint 
for setting aside the Will nor does be seek a 
declaration that the power to adopt given by 
the Will is invalid. In paragraph 7 of the 
plaint, he says: The Ist defendant not 
having as yet made any adoption in pur- 
snanoe of the faid authority, the phintiff 
bas no relief to peek for in (bis suit in that 
behalf.” 

Both the lower Courts dismissed the plaint* 
ifi’s suit. 

The Subordinate Judge framed six issoes. 
Ke begins the 5th paragraph of his judg* 
raent by referring to issues IV and Vl alone. 
The ^ tb paragraph professes to consider the 
6r&t issue alone, and the 7th paragraph the 
second issue alone. The Vth issue is, ‘whe- 
ther the suit is barred;” and I take it that 
the issue was not pressed by the plaintiff. 
The second part of the second issue raises the 
question whether some of the plaint pro- 
perties were the self-acquisitions of Gaddi 
Sambayya. But there is no express 6nding 
on that part of jhe issue. The third issue 
states the question of estoppel and though 
the third issue as such is not referred to in 
paragraph 7 ot the judgm-nt of the Subor* 
dinart. Judge, 1 find that paragraph which 
protessfcs to oonsidpr only the second issue, 
also gives a unding chat the plaintiff ia 
estopped by bis oonduot (in having brought ' 
the suit in which the plaint Exhibit XIX 
was died and the decree Exnibit XV was 
paused) from asserting lu cbe pieseut suit 
that the blind Sambayya was not tbs sole 
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owner of the properties by eurvivorehip on 
the death of Obiona Sambayya On the 
first issne, the Sabordinate Judge held 
that the rale of exoloeion of a him 
blind man from ioheritanee along with hie 
brothers, and from oo naraenery with b's 
brothers and from the right of sarvivorsbip 
had besome obsolete. On the first part of 
the eeoond issae, the Sabordinate Judge held 
that by the assertion of joint ownership with 
his brother and by enjoyment aooordingly 
as managing member, the blind Sambayya 
had aoqnirei a presoriptive right as joint 
owner before Cbiana Sambayya’s death in 
1906 (and b enoe bad exelnsive title by 
enrviyorsbip at Cbinna Sambayya’e death). 

On the IVth and Vtb issnes, the Snbordi* 
nate Judge held that the plaintiff, being 
merely a oontingent reversioner to Cbinna 
Sambayya’s estate and having a mere spet 
Bucxsiionia, bad no right to sae for any 
deolaration under seotion s2 of the Speoifio 
Relief Act nnlese waste or alienation by the 
widow is alleged and proved and that as no 
euoh waste or alienation is alleged in this 
plaint, the plaintiff was not entitled to 
maintain the present snit. 

On appeal the learned Distrist Judge 
agreed with the Sabordinate Judge on all 
these points and dismissed the appeal. 

The qaestioDS, therefore, for oonsideration 
in this seeond appeal are: — 

1. Has the rale of Hndn L\w whiah 
prevents a person born blind from claiming 
interest along with his brothers as a oo owner 
in ancestral properties beaome obsoleteF 

2. Did Gaddi Samhayya acquire by pres« 
oriptive enjoyment the right in the plaint 
properties as co-owner with bis brother 
Ohinna Sambayya and did he possess such 
oo-owpersbip right on the date of the death 
of Cbinna Sambayya and conld he legally 
aoqaire by long enjoyment as oo owner snob 
a title? 

3. Is the plaintiff estopped by his oondnot 
from denying Gaddi Sambayya’s title as oo. 
owner and also title as exolnsive owner after 
Cbinna Sambayya’e death? 

4. Is the plaintiff, as a mere contingent 
revereioner to Cbinna SambayyaS estate, 
not entitled to sne for a mere deolaration as 
to the limited natore of the Ut defendant’s 
title in the plaint properties? 

49 regards the rale of Hindn Law itself, 
tlt^ qost importaqt text is that in Manq 


Smrithi, Chapter IX, § 201, Mann 

being recognised as the highest authority on 
Hindn Law next to the Srati or Veda: 

Bannahs aid ontcasteo, persons born blind 
or deaf, mf>,dnien. idiots, the dumb and 
Niriadriyas’ areexolnJed from a share of the 
heritage.” (I have not translated the 
word Nirindriyas’ in the qaokation. The 
English translators following some oommen* 
tators have translated the word as meaning 
sooh as have lost the use of a limb.” I 
shall later on show that the interpretation 
and translation are wrong), Vagoavalkya, 
Chapter 11, verse 140, esolndes a blind man 
(Andha) and not merely a man bjrn blind 
iJatyandka), Hs also excludes a Pangii 
(crippled in both legs) and a man incurably 
diseased {AvichikiUya Roya) and adds 
Adyas*' (and the like persona). Verse 141 

shows that the personal disqaalifioatlon of a 

blind man does not stand in the way of his son 
sharing the inheritanos in his place except 
in the case of the oatoaste’s son, who, in 
Yagnavalkya’s days, would himjelf have been 
an outoaste. Not only is tbs son entitled to 
take bis disaualified father’s pUce bat tbs 
disqnalified man himself can re-open the parti- 
tion ^notwithstanding the rule that an estate 
once vested cannot bs divested) if the 
groand of his disqualification is rsmoved, 
The Mitakshara says: "if tbs defect be 
removed by medicine or other means * * 

* * the right of participation takes 
effect by analogy to the oass of a son 
born after separation.” The Vyavabara 
Maynkba says: “If after division, virility 
or the other absent qnalifisation be regain* 
ed by medicine or other meaos, the person 
will receive his share like an after-born son.” 
[See Fall Bench decision in KalidasDatv, 
Kriihan Ohandra D<u (.33).] I need not consider 
whether the Mitakshara is right in saying that 
Tagoavalkya did not mean more than Mann 
and that he intended to exclude only persons 
bam blind and not persons who were anyhow 
blind at tbe time of the partition. In 
Murarii Ookaldat v. Parvatibai (2) that 
very learned Judge, Westropp, 0. J., (who 
consulted bis equally eminent oollea rne West, 

J., before delivering jndgment) quotes tbe 
text of Mann, 'the ahi«f of the Riihis’, and 
at page IS5 be says: "rue word ‘ «ifiadriya’ 

(33) 2 B. L E. 101 (F. B.), II W. R. A. 0. J. C. II, 

4 Mad. Jur. 2'?6; 1 Ind. Dec. (n. b.) 619, 
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in that text, which Sir William Jones has 
rendered *buoh ae have lost the nee of a 
limb.’ Mr. Colebrooke has in bis tranela- 
tioD of the Mitaksbara rendered thae: those 
who have lost a eeifs (or a limb).’ * * * 
VaohaspAti Misra in bis Vivada Chintamani 
commenting on the text of Mann says: — 
'Those who have lest the use of a limb eignides 
those who have been deprived of a band, a 
leg, or any ofAer member of the body. Scoh 
persons are not competent to perform cere* 
monies relating to (he Vedas and Smnli. 
They are oonseqaently not entitled to inherit 
paternal property.’ ” Then Wesiropp, 0. J., 
indicates bis inclination on the matter thns: 
"Kven assuming that Mann meant by ‘Nirin* 
driya’ to indicate deBoienoy in a sfnse, organ, 
limb, or member * I take it that the 
learned Chief Justice was not prepared to 
agree with the commentators and translators 
that Mann used "Nirindrija" in that sense. 
This fortiBea me in my opinion that ‘Nirin- 
driya’ does not convey that meaning, bat 
another meaning which 1 will mention later 
on. Then the learned Judge sayr, “Nila- 
kanta, in the Mayakbs, Chapter IV, section 
XI, quotes, amongst other texts, that of 

jjano, with this remark: that, as to the 

words ‘have lost a sense (Nirindriya)’ they 
mean ‘deprived of the ncse or the like.* 
The translator, Mr. Borrodaile (possibly 
following the Smriti Chandrika, Chapter V, 
pi, 61), after the word ‘noie’, adds in a 
parenthesis ‘or smell', but that is merely 
conjectural. • * * • ^*. It is hardly 
probable that, if superveniug deficiency in the 
more valuable senses of sight or hearing, or 
in the organ of speech, or in the reasoning 
faculty, were not permitted by Manu to work 
disherison, be regarded a deficiency in the 
minor senses of taste, teach, and smell as 
sufficient to produce that effect.” At page 
189, the learned Judge refers to a text of 
Bribaepati: “ 'Manu bolds the first rank 
among legislators, because be has expressed 
in hie code the whole sense of the Veda; no 
code is approved which contradicts the sense 
of any law promulgated by Manu’ * * *, 

Upon a question as to which the Smritis vary 
so much as that of disqualification for inheri- 
tance, we think that the pre-eminence 
assigned by Bribaspati to Manu should not 
be forgotten.” 

The learned Chief Jaetioefiually eonolndes 
that oongenital blindness alone is a disqualifi- 


cation according to the highest authority 
(Manu) and ae, in that case, the blindness 
was not congenital the blind testatrix did 
inherit her husband’s estate and the legatees 
of the blind testatrix accordingly succeeded 
in the appeal. Of coarse, the direct point 
decided in that oass was that a person not 
congenitally blind could inherit. The ques- 
tion whether a person congenitally blind 
could inherit according to the Shastras and 
even if he could not, whether that rule of the 
Shastras bad become obsolete, was not direct- 
ly decided though it was unhesitatingly 
assumed that the rule according to the 
Shastras was that a person born blind was 
incapable of sharing the inheritance. 

Now comes the question whether that 
rule is obsolete. I need not say that a rule 
becomes obsolete when the reason of the rule 
disappears through change of oiroumstanoee 
and environments in the society which was 
governed by that rule. Now what is the 
reason for the exclusion by .Mann and 
other Smiiti writers of a born blind man? 
Manu refers to a man born blind and a 
man born deaf by the Dwandva Sama-ie 
phrase “ Jathynndha Badhirau.'^ He clasEes 
them along with eunuchs, outoastes, madmen, 
idiots, dumb and Nirindriyas, bat does not 
state that the latter should be such by 
birth”. In fact, madmen and outoastes 
need not at all be by birth. It is also 
impossible to give any plausible reason 
for giving a share to a mao who was 
incurably idiotic or luuatic on date of 
partition while refusing it to one who was 
such from birth. Before going farther, 1 
shall at once deal with the meaning of the 
expression ‘ Nirindriyas’. The word is 
clearly taken from the Vedio text, which 
says that Soma should not be given pure 
to women as they are Nirindriyas. The 
text ooonre in Taitt : Sambita V'l Kanda, 
V Prapathaka, SthAnuvaka: Soma when 
taken to women did not manifest himself. 
Then by means of clarified butter they 
attacked him. By this attack. Soma be- 
came destitute of Indriya (virility, strength 
to breed) and they took this weak Soma 
for the Patnivat Agni. H)noe women are 
ODvirile (Nirindriya) and destitute of 
inheritance.” It will be seen that the text 
itself was not intended to lay down any rale 
of inheritance but to lay down that women 
should not be given pure 3onia bqt Soa^' 
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ihs phrase those who ore ^irindriya any hew* 
in a text of Maca (IX, 201), wbioL is 
qaoted in all digests. Oooorring as it 
does, at the close of a list of ezolnded 
per80D<4, (be word Nirindriya ’ may be 
sapposed to ue a general term denoting 
bodily inBrenities or defects of every other 
kind than those speoidoally mentioned in 
the previoDs list. Thus, in another text 
of Mann (IX, 18) iAe same ujojci Nirindriya* 
is used with reference to M-'omen, and means 
* destitute of strength.’ ” I feel, therefore, no 
hesitation in eaying that ' Nirindriya ' 
means devoid of snffioient capacity and 
vital strength in the organs of eenee.’ 
In fact, the ezclosion of women from 
inberitanoe (except the wife, the daughter 
and the mother who were afterwards 
breught as favoured by special texts) has 
been expressly based on the above text of 
Veda, which epeais of women being 
' Nirindriyas* (and not beoanee they cannot 
perform Vedio rites as they are entitled, at 
least, to join their husbands in performing 
(Doh rites). The very name of a weman in 
Sanskrit is ' Abala ’ or ‘one without strength.’ 
Barring exceptional amazons and geniuses, 
women were, (ill quite recently, known as 
the “weaker rex” and the frailer” sex 
and just as the “right band ” is the strong 
band employed in useful activities, (the 
left hand being merely used as supplemental), 
EO women were to be protected and oberished 
but prohibited from being entrusted with 
any responsible work. ' Women were 
regarded under the Teutonic laws as neoes* 
sarily dependent and the traces cf this 
order cf ideas still remain in the English 
law. The proper guardian was the husband, 
father, brother or son, the nearest agnate 
or the king's Court.” (The welhknown 

text of (be Smritisthat a woman is nnBt 
during her whole life period to be in* 
dependent and that father, husband and 
eons' control her tiil death may be recalled 
this oonneotion.) “(So. nnder the 


weakened by Ghee (just as the Ksbatriya 
was given Nyagrodba juice instead of 
Soma and so on). The statement ip the 
Veda is not an injunction about inheritance 
according to the Memamea rules of in. 
terpretation but is a Nityannvada (the 
statement of a known fact or established 
convention) justifying the real injunotion. 
Bandhayana quotes this text in his Sntra 
'‘(Arhati Stree) Na dayam nirindriya 
Adoyascha ftriyo Mathayiti Srntheh. The 
meaning is that a woman is not entitled 
to inherit beoanse a text of the revelation 
says “females are Nirindriyas and are 
incompetent to inherit.” Here^tbe word 
“Nirindriyas” can never mean devoid of 
sight, hearing, touch, smell or laste or 
mind,” as women generally possees tbefe. 
Every traDslalor baa translated it as 
meaning that females are devoid of sufficient 
strength or prowess or capociiy in their 
senses. I shall in this oonneotion quote 
another tex» of the Sruti found io the 
Katbopanishad: '' Peethodaha Jag.dhairhah 

Dugdha doha ‘ Nirindriya ’, Anandanamafhe 
LokahTan Sa gackati Tadadat” Naobikethas 
finds fault, in this Upanishad text, with 
his father who made useless gifts beoaoee 
the gifts were of ** Nirindriya’* cows 
which had become too old (they were 
incapable of yielding milk or manure) and 
were too feeble to take food and drink. 
In Ibis text “Nirindriya” clearly means 
(as in the other Vedio text) wanting in 
the required vital strength to be indicated 
by vigour of activity of the five senses of 
perception and five senses of action and the 
unifying eleventh sense of mind.” It is 
also to be noted that if Nirindriya in 
the texts of Mann and Yagnavalkya means 
“devoid of any sense or organ of sense” 
(including “sense” of action), it will be 
a tautology as pointed out by Weetropp, 
O.J., because the deaf and the blind had 
been mentioned just previously. 1 am 
also very glad to have some support from 
Dr. Jolly in this matter. He says (Tagore 
Lectures of 1893, page 272): “Another 
difference of opinion, beeidee the one resting 
on the varying number of texts qaoted in 
each digest, has baeo ojlled forth by the 
philological difficulties besetting the interpre- 
tation of eome of the terms used in the old 
texts on exclusion from inheritance. No 
gWer imnj thoie term ii so ambiguo-4s as 


in 

early Roman Law. See Mommsen’s History 
of Rome, Volume 1) ” impotent persons, 
ootcastee, madmen, idiots and the born 
blind and deaf were persons generally 
incapable and even unwilling to transact 
business or to manage property, and the 
exclusion of all these was btsed olearly 
on their presumed incapicity. There are 
mtcy other groanis for exclusion frooi 
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inheritaaae mentioned by Mana, TagnaYal* 
kya, Bribaspati, Apaatbamba, Narada and 
Devala. One ground was “ affliction with 
an icoarable disease.” Two others were 
“irreligion and being guilty of degrading 
sins.” Manu says in Sloka 2i4: *' AH those 
brothers who are addicted to vice, io;e 
their title to the inheritaDoe.’' Narada 
eays : “ An enemy to his father and one 

who is addicted to vice take no shares of 
the inheritance even though they be 
legitimate.” Manu says in Slcka 202: 
'* But it is just that the heir who knows 
bis duly, should give all of them food 
and raiment for life without stint, according 
to the best of hia power. He who gives 
them nothing sinks assuredly to a region 
of punishment.” Sloka 202 saye: “If the 
eunnoh and the rest should at any time 
desire to marry, the issue of such as have 
children, shall be capable of inbeiitiog.” 
That the deaf and the dumb were assumed 
to be defective in mind also (ov?ing to the 
best avenues of knowledge being closed to 
them) till very recent times is, if 1 may 
say 60 , notorions. That eutuohs were as a 
class content to be slaves obeying their 
masters’ orders provided food and raiment 
were given to them is also well known, 
but according to Manu if a eauncb was 
desirous of marrying and married accordingly 
and then raised progeny on his wife by 
another (as was allowed in clden times), 
his SOD was entitled to share in the in- 
heritante in his place. The Smritbi 
Cbandnka and the SarasvAtci Vilasa have 
attempUd to base the di^qualicoation of 
heirs on the ground of the dieqoaliBed’s 
incapacity to perform religions rites prescrib- 
ed by Vedas and Smritis. Surely, Sudras 
were never entitled to perform Vedio cere- 
monies nor Cbandalas and other depressed 
olaeses. The laws of inheritance and exclu- 
sion fiom inheritance apply not only to the 
three castes of Dwijas (entitled to perform 
Vedio ceremonies) but to all Hindus. It, 
therefore, seems impossible to base the 
exolusiou on incapacity to perform Vedio 
ceremonies. 

As regards agamic religioas praotioesj 
sorely a blind man is not excluded by the 
Sastras from sioging devotional songs or 
weaving garlands for temple worship and 
so on. The mao born blind is not necessari- 
ly or usually an idiot. Manu has no doubt 


sail in Chicter If, Sloka 93, that even when 
one among the organs of a Vedio student 
fails, bis divine knowledge passes away as 
water flows through one hole in a leathern 
bottle. But blind boys are studying and 
have studied the Vedas and Sastras (like 
Dirghatamas of old and the blind Pandit 
of phenomenal learning and memory of very 
recent times who a few years ago dictated 
the Franava Veda to the well-known Benares 
scholar Babu Bhagavan Doss), and in modern 
days there is no difficulty in teaching the 
blind to read. In this case itself, Guddi 
Sambayya was not excluded from Vedio 
rites or social interoourse or from the 
management of affairs. Some orthodox 
oommenlators excluded persons suffering 
from elephantiasis, atrophy and marasmus 
from inberitanoe, but no Hiudu would suggest 
in these days the exolusiou from inheritance 
of a man suffering from elephantiasis, etc., 
nor would the Court uphold such a conten- 
tion. Id the same way Apasthamba and 
Gautama exclude from inheritance sons 
who acquire wealth by following irregular 
professions and Davala excludes a hypocrite 
and an impostor. As Jolly soya at page 
281: In a primitive state of society, in 

which collective forms of property were 
generally prevalent, a natural reluctance 
would be felt against recogoising a disabled 
family member out of whom no work 
could be got as an equal sbarer with bis 
capable oo parceners. A wide extension of 
the reasons for exclusion from inberitanoe 
is common^ to several arobaio legislations. 

I will terminate this lecture with a summary 
of an interesting analogy to these arobaio 
provisions in our law. In the rules of the 
Saobsenspiegel on this bead, as in that 
old North German law beck, the contents 
of which are closely aoalogus to the old 
laws of the Anglo-Saxone, ao ioteresting 
analogy to these old archaic provisions in our 
laws is to be found : — 

1. Outoastes, illegitimate children, monks 
and nuns, one who has killed bis father or 
other relative, whose presumptive heir he 
is, or who has forcibly dispossessed him, 
or robbed him of bis property ; these 
persons are entirely incapable of inheriting. 

2. Dwarfs, helpless cripples, persons of 
neutral sex, and lepers are equally dis- 
qualified, but their oext-of kin have thq 
duty of zqaintf^ioiDg thezo, 
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3. The deaf| tbe dumb, the blind and 
tbe lame, as well as those who have do 
baods or feet, may inherit oriioary property, 
bat they cannot saoaaei ti any feaial 
estate. 

The analogy of these rules with the corres^ 
ponding prozisions of the Indian Law is self- 
evident.'* 

Farther, even in old times tbe blind and 
lame men were not incompetent to perform 
religions works. Apararka, the well known 
commentator on tbe Mitaksbara, says a'’, 
page 264: '‘Thoagb there is incompetence 
to perform religious works of the Patita, 
there is no suck incompetence of the blind, 
the lame and others. They have no right 
to perform special r.tes, which include parts 
requiring seeing tbe saoriBoe and the like, 
still there is no general incompetence to 
perform all religions works. They surely 
have the right mentioned in tbe Gribya 
Sutras to Ishta works (that is, works per* 
formed with 6re consecrated according to 
Vedio or Smriti rules). They can be 
married.” “From this text (Mann’s text) 
showing the marriage of the impotent, 
etc.. the*r intestiture with the sacred thread 
is understood * * * Supposing that the 

born blind, etc., have no right to perform 
Ishta oeremonie?, beoauee of want of marriage 
and Upanayanam, still they have right to 
Pocrta or conservatory works (such as 
digging tanks) like the Sodras. Thertfore^ 
these ptrsons are not dugmUfied because of 
their incompetence to perform religious uo^ks 
hut because of tptcial texts." Viswatupa 
says: “Some say, the word Pangu ’ and 
tbe rest are used as illostrative of all 
percocs incompetent to perform Agnihotra 
and tbe like eaori6oes. That iswrorg, as 
wealth is the subject of human purpose 
and beoanse we dnd the capacity of the 
unlearned who are incompetent (to perform 
tbe above eaorihoes) declared. Therefore, 
these are disqualihed to take shares because 
of express texts denying their rights. Their 
disgualifieation to take a share is not because 
of their incompetence to perform sacrifice, etc.*’ 
I think this completely disposes of the 
theory of exclusion being based on inoom- 
petenoe to perform religious works. 

Then, it was argued that because the 
blindness was due to sin in tbe former 
birth and it has not been expiated, there* 
fpre, thero ia esoluBipn from inheritance. 


This again cannot be tbe true ground of 
exclusion, as tbe adoption of a religioae 
order (like Naishtika Brabmaohariya, 
Yanaprastba or Sanyasa) also excludes from 
inheritance according to Devala, who 
includes such a Lingee along with a mad- 
man and a blind man. Viswarnpa in bis 
commentary on Yagnavalkya says, “the 
diequalification to take a share is not * * 
because they bear tbe sign of grave sin 
in a previous birth. According to tradi- 
tion, tbe blind and the rest who are not 
Patita may take grand-paternal property. 
The inoompstenoy to give more than what 
is necessary for maintenance when one is 
able to do so should be understood to be 
a mere declaration of what is proper and 
not a rule. To that effect is tbe text of 
Manu : ‘ if the eldest or youngest of several 
brothers is deprived of his share or if 
either of them dies, his share is not lost,* 
This shows that becanse of tbe inoompetenoy 
of a diequalihed person to dispose of shares 
obtained by him, there is resumption of 
what is properly obtained by him. There- 
fore, bis share is not lost. Thus these 
persons are themselves alone di8qaali6ed. 
But if there are Aurasa and Ksbetraja 
sons, these are entiiled to allotments if 
free from Mimilar defects. Their daughters 
must be maintained likewise until they 
are made over to tbeir husbands.” 
(Yajnavatkya II, 142). I cannot oocolude 
this subject better than by quoting from 
that very learned and very level* beaded 
tsxt- writer Jagadis Chandra Goose (who 
is fortunately or unfortonately cQOt a 
Brahmin by birth). “The rule probably 
owed its origin to the difficulty of keeping 
the property from tbe attacks of tbe strong 
in those troublous times when might was 
right. * • * But tbe old role of 
exclusion on the ground of physical deformi* 
ty was lifflilei by these three ancient law 
givers ” (Giotama, Vasiebta and Apastamba 
tbe Sutra writers) “to tbe case of tbe 
insane and of tbe Kliba or one of a 
neutral gender according to tbe interpretation 
of Vignaneswara ” {.These three did not 
mention the blind). “ Tnese persons were 
placed in the category of minors, and others 
incapable of tianiacling legal business. * * * 

* * * Now, it is quite possible that during 
tbe lof.g oanturi^s when Buddba’s rational 
and merciful religion prevailed in India 
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all t'leia theorlai” fioaipijlby ta pprforoi 
ritea, formar ain\ eto.) fell into diarepite 
exaapt the doairine that nabaral dafor nitiea 
were the ODaBeqaenoas of grave eios io 
past exis':en3a3. We doi that daring these 
tim ;8 aod in the times following them, the 
rule was as is laid down by Giutama, 
Vasishta and Apastamba that only the 
insane, the Kliba and the Patita or oatoast 
for grave sine only, were exoladed." 
'The Barmeie Mann also laya down, that 
if one shall have a severe disease, ehall 
be aoable to walk, shall stutter or be 
dumb, let the share snob ebild is entitled 
to, be set aside, and let its relations support 
it. If he be hlini or deaf, but perfect in his 
intellect, let hiru have his proper share. 
Bat as mad, dumb ani lams people, and 
those who have disease of the eyes, may 
be relieved by medioine, let their portion 
be regularly set asids for them.’” * * 

* “ Several oommentators, saoh ai Medatithi 
and Vaohaspati Misra, have laid down, 
that persons e&olaleJ from inheritanos are 
those who are exoladed from Vedio as well 
as Smarta oeremonies, and are thus incapable 
of marrying. The Saraswati Vilasa says io 
this oonneetion, ‘the inner meaning is, 
that deformed persons, if they are eligible 
for marriagi, are share-takers.’ * • • 

Therefore, the proper way to determine, 
whether a person is exoladed from inhetit- 
anoe, is to asoertain whether he is debarred 
from marrying.” As the prohibition of 
marriage of blind persons beoame obsolete 
long ages ago, it would naturally follow 
that their exolusion from inheritanoe must 
have likewise bsoome obsolete long ago. 
Now, this is the view of the Subordinate 
Judge (an experienoed Hindu Judge). 

As Maonagbten says at page 133: '* It 
will be seen from the above speoimens, 
that questions oonneoted with loss of caste 
and consequent privation of the right of 
inheritanoe, are not by any means frsqaently 
litigated. 1 do not recollect having met 
with any others. Were these disqualifying 
provisions indeed rigidly enforced, ib may 
be apprehended that but very few individuals 
would bs found competent to inherit pro* 
party, as there is hardly an offence in 
jurisprudence, or a disease in nosology, that 
may not be comprehended io some one or 
other of the classts. A cursory impection 
of- the sabjoinod catalogae of disqualidoa* 


tions will 8 uBj 3 to vorlfy tbU assertion.” 
Aul then ho gives tbs disqiilifisitioni, 
which inelule ‘a man destitute of virtue, 
a son who has no sacred knowledgo, nor 
ooarage, nor industry, nor devotion, nor 
liberality, and who observes not immemorial 
good customs, one who neglects his duties* 
and BO on. It seems to me that the 
principle of exolusion is conclusively indicated 
by Viswarnpa, “ incompetency to dispose of 
his” proper share, and especially by the text 
of Biudhayana which says * persons incipubls 
of transacting basiosss, blind men, idiots, those 
who were immersed in vice or aHlioted by 
inourable diseases aod those who nejleob 
their duties, let the heirs supply with food 
and apparel.” Further, Doepakalika (another 
commentator on Yaguavalkya) says that a 
Jada (one of the exoladed heirs) means "one 
without energy t) perform the duties of his 
own station in life.” According to Apas- 
tamba, a son who “dissipates wealth by his 
vicee should be debarred from participation 
even though be be the hrst born.” I do 
not think it necessary to pursue this further. 
It is well known that oommeulators give 
all sorts of fanciful reasons as the reason of 
a role of law while the real reason stare.s 
them, so to say, in the face. The strict 
injunction to maintain and protect disqiali- 
Bed heirs and the rule that their sons 
become sharers, show that the exclusion was 
not intended as a punishment but as a 
protection to persons incapable of or un- 
willing to manage property aod to deal in 
secular aflSairs with others (ontoastes being 
incapable of dealing with their fellow be* 
iaga) and also in order to prevent vicious per* 
sons from squandering wealth in Adharma. 
Giving shares to such parsons would only 
lead to the property given to them being 
soon lost to them through their incapacity 
and uowillingnsss to hold it or to its being 
used in the promotion of Adharma. 

As I said bef jre, whether having regard 
to the reason of the rule ani the change of 
environments and circumstances, the rale 
in question was likely to &ava become obso- 
lete would form an important consideration 
for arriving at the right oonolasion in this 
matter. The days when large families 
oonsistiog of all the agnates and their 

wives) lived uadividei under the protection 

of a Kulapathi and patriarch passed away 
long ago. The text of Manu asnowfoaol 
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was Dot as Maoa pronounoed it, but aa 
Bhrign (to whom he gave the general prin- 
oiplea) exponnded it to other Rishis. Most 
of the Slokas of evenBhrigo’a dictation have 
been lost and many “pious” forgeries have 
orept in through medieval priestcraft. 
These texts as to exolusion clearly date 
from the patriarchal days. That many 
blind men, though born blind, have become 
capable of managing affairs and were married 
with allVedio and other rites is shown by 
the life of the King Dhritharashtra and of 
the Rishi Dhirghatamas. The duty of 
maintaining a disabled agnate (however re- 
motely oonneoted) most have gradually de* 
creased in strength from the date when Manu 
gavehia original injonotions. On this ques- 
tion of a role becoming obsolete owing to 
change of time and circumstances, I shall 
only say that it has been acknowledged by 
Quroeroue later writers that the strict roles in 
the older Smritis have to be relaxed in this 
Kaliyuga owing to such changes. Thos, 
thoogh according to the older Smritis a 
man who bates his father is exolnded from 
inheritance, nobody will dream of denying 
that that role has become obsolete and 
later commentators have tried to explain 
away the role as restricted to a man wbo^e 
hatred extends to attempts on the life of his 
father. Mano says'in Chapter If, Slok-i 103, 
that a Brahmin who stands not repeating 
bis Gayatri in the morning twilight and sits 
not repeating in the evening twilight must 
be preoloded like a Sodra from all sacred 
observances. That is of oouree obsolete. 
According to Manu, Chapter 1 1 [, Slokas 17 and 
19, a Brahmin who takes a Sudra woman to 
bis bed and begets a child by her loses his 
caste as a Brabmin and the law declares 
no expiation” for his sin. This is, of course, 
now obsolete, as concubinage with dancing 
girls aud Sambnodams with Nair ladies (the 
latter being, of course, not at all morally 
oalpable if mODOgamoQ^) cannot be said to 
be unknown or even ancommon and no 
Brabmin loses caste thereby. Ezclosion from 
inheritance on account of vice or extrava- 
gance is, of course, now obsolete. Outoastes, 
etc., and similar persons are now entitled to 
inherit by Act XXI of 1850, which shows 
that the British Lsgislature moved with the 
times 70 years ago, the old days when oat- 
castes from Hinduism were necessarily ex* 
glgded (rom all secular activities having 


become obsolete after the numerous foreign 
invasions. Of course, nobody will now think 
that the loss of a limb or a sense by a 
soldier or a hero will have the effect of 
excluding him from inheritance, even if that 
rule was ever in force. If all incurable 
diseases were really causes of exclusion from 
inheritance, chronic consumption and dia- 
betes have bpen and are probably even now 
such diseases, but nobody would think of 
bolding that exclusion for such causes is 
not obsolete. In Venkita Subba Rao v. 
PurH$hi)ttam (13) it was argued by Mr, Rame- 
sam (who unsuccessfully appeared for the 
respondent) that lameness which is subse- 
quently acquired is a ground of exclusion, 
relying upon the Mitaksbara and Yagna- 
valkye, who excluded a Pangu or “cripple” 
without the qualiSoation “by birth” from 
inberiUnoe. Bhashyam Iyengar, J., interjected 
the following remarks in the course of his 
argument: “Have you found any case in 
which the point was raised F” and when he 
got the answer “none” and that in Fittick 
Chunder Ohalterjee v. Juggut Mohtnee Dabee 
(b) the point was not raised but conceded, 
Bhashyam Iyengar, .t., again remarked: “That 
shows that it is obsolete as a ground of 
exclusion. What do you say as to one who 
is an enemy of his father?’ Then in the 
judgment, the learned Judges (Bhashyam 
Iyengar and Moore, JJ.) say : *'EvenQ$sum- 
ing that under the Hindu Law texts in case 
the lameness was oongential there would be 
a bar, a matter regarding which we give no 
opinion, it is admitted in the present case 
that the lameness was not congenital” “No 
case has been quoted where any Court has 
held that lameness congenital or other- 
u-ise is a bar to iobsri'anos” ; aud then the 
learned Judges reversed the dsoisiou of the 
lower Courts. The learned Judges, while 

inclined to hold that even as regards a cripple 

Jrom birth, the rule was obsolete, got over 
the difficulty by following Fittick Chunder 
Ghatterjee v. Juggut Mohinee Dab:e (8), where 
lameness was held to be no bar unless it 
were proved that the person proposed to be 
excluded was a cripple from birth. In 
Vedanayaga Mudaliar v. Vedammal (14) Sub- 
ramania Aiyar, J., says : “Acts or omissions 
which entailed degradation under the Hindu 
system of life were indeed many. They 
included not only heinous sins and orimea 
but Dumeroas other things which are look* 
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ed apon as ionoodtik or are tolerated in 
these times. It may nell admit of doabt 
whether the injuaetioDS ooDoeoted with de- 
gradation (saoh as loss of the right oFioberit- 
anoe) were eoforoed otherwise than by 
espnlsion from oaste new relieved against 
by legielatioD. However this may be. it is 
quite certain that even so far back as the days 
of the Uajabhaga commentator, Srikrishna 
Tarkalankara, loss of proprietary rights as 
an incident to degradation had bfgnn to 
disappear. (See Tagore Law L)oture^ for 
1884 - 85, page 426.) Since the establish- 
ment of British rule in this oonntry, no one 
seems to have ventured to suggest in judicial 
proceedings that the sin attaching to the 
commission of oven such serious crimes as 
robbery, murder, etc , entailed by itself 
forfeiture of civil rights as a matter of 
Hindu Law, for though innuroersble persons 
have from time to time been convicted by 
the Courts of Each offences, the reports 
contain no case recognising any such 
doctrine.*' [l must, however, sta^e that 
there is one case reported in Sadder A. 
Reports 188 and decided in August 6o8, 
[OhoondocrLutchmeedavee v. A>araa'mwiaA(3 *)J, 
where ezolueion was not only suggested but 
was argued and where three Judges inolnd' 
ing T. It. Strange stated, (l) "that mere 
conviction for theft, though it excluded from 
inheritance under the Hindu Law, would 
not carry that civil penalty in a British 
Court of Justice because the British 
Criminal Code sufficiently punished the 
offence with distinct penalties, and (2) that 
theft by plaintiff of part of the ancestral 
property to be divided disentitled him to 
share.” 1 am very doubtful if the decision 
will be followed now on the 2ad point, 
which the Judges decided on the strength 
of the opinion of the Junior Pandit ignoring 
that of the Senior Pandit. The N. W, 
Provinces High Court in Kalka Fershad v. 
Budree 8ah (23) (decided in 1871} refused 
to lay down that a man became diequaliBed 
because be wrongly misappropriated to bis 
exclusive use part of the joint property 
or because be was addicted to vice or 
hostile to bis father. At page 270 occurs 
this significant passage: “the texts quoted 
by the Subordinate Judge which are 
understood to have become obsolete in practice^* 
etc. j To resume the quotation from Veda- 
■ (34) B. A. R. (1858) 188. 


nayaga Mui 'liar v. Veiammal (14), ’‘Plaint* 
iff’s case, therefore, derives no support 
from the rules dealing with the matter of 
degradation which, even assuming that they 
were at one time more than mere moral 
iujunctioDS, cinuot now be treated as other- 
wise than obsolete” I. might state in this 
oonneotioD that there seems to have bsen 
Qo case in which the Courts have 
decided (as distinguished from assuming 
or opining or as having taken it as con* 
ceded in argument) that congenital blind* 
ness does ezolude from inheritance iu 
these days. In other words, there is do 
case in which a oocgenitally blind man 
has been made to lose bis inberitauoe by 
the decision of a Court. 

In Eayatohana Palhan v. Subborayn Thevan 
(15) decided by Benson and Suodara 
Aiyar, .)J., the following passages occur 
in the judgment: ‘ It must be noted that 
the ancient writers excladsd virious other 
persons from ioberitanoe to the paternal 
estate along with those specifically enu 
merated in the Mitakehara.” *‘How wide 
the reasons for ezolnston were will appear 
from Colebrook’s Digest, Volume II, pages 
424 to *135. Many of the grounds of exclu- 
sion would rot now be enforced bytkeOourts, 
and are piactically obsoUte” (Neglect of 
obsequies and duties towards ancestors 
were also grounds of exolueiou.) It is 
doubtful how far the injoDotions contain- 
ed in the books are now actually enforo* 
ed in different parts of the country. In 
Steel’s Law of Castes it is observed that 
the rules of exclusion are largely qualified 
by oastom, and that in seventy two castes 
at Poona it was found that insanity ex* 
eluded only unmarried persons, and that 
in eighty-three castes blind persous 
married and having families might inherit. 
As regards the incurable disease of leprosy, 
the case in Kayarohana Bathan v, Subharaya 
Thivan (15) following Bangayya Chetli v. 
Thanikachalla Uuiali (22), Ananta T* 
Ramabdi (3) and Janardhan Pandurang V. 
Oopal (S5)J confined exclusion ^ to 
the case of leprosy of the “agonizingi 
sanious or ulcerous type.” This case wae 
followed in Baju v. Bamaswamy Naicken 
(36) decided by the learned Chief Justice 

(36) 6 B. H. C. E. A. 0. J. 146. _ 

(36) 25 Ind. Cas. 968j 18 M. L. T. 264,- 1 li. W.7I8. 
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aud Seebagirl Aiyar, J. (Suod'^ra Aiyar, J,, 
based (he rale of eiolaaion on the ground 
of onfitnees for eooial interooaree which 
anfitneea is not caused by the milder forma 
of leproey). I might add here that on- 
fitness for social intercourse caused in 
former times unfitness for the proper ma- 
negement of property and this latter is, 
as I have already shown, the real reason 
(or rather one of the two reasons) for 
the ancient rule. 

In the view, therefore, of very learned 
and orthodox Brahmin Julges of the 
Madras High Court beginning from Sub 
ramania Aiyar, J., many gronnds of ex- 
elusion have become obsolete owing to 
change of time, oircumstanoea and en> 
vironment. 

Mr Gaoapathi A'yar qcoted a nassaga 
from an old judgment of a very learned 
Hindu lawyer that a Judge ought not to 
alter the existing law on acoonot of any 
inclinations towards social reform, 1 en- 
tirely agree. Bit if a rale of law has 
become obsolete, I do not think that a 
Jndge is prevented from laying down the 
law as it exists merely bsoause the obso* 
lete role is socially unjust and bis deoi' 
sioQ negativing the oH rule wonld also 
promote social reform and justice. I do 
not deny that Judges are human and may 
be unoonsoioaely biassed in their decisions 
either by their conservatism in social and 
political matters or by their radicalism in 
Boob matters. Even the tendency of their 
particular religious, philosophical and cal- 
tural views might ODCooscioasly affect 
their view of legal principles and ques- 
tions. Owing to this, Judges of the na- 
tionality of the litigants and aoqaainted 
with the customs and social habits of the 
litigants are partly in a position of ad* 
vantage and partly in a position of dis 
advantage as compared with Judges of a 
different nationality. When the Eoglish 
Common Law became a "wooden'’ system 
in many respects, the introduotion of the 

human” element by the Lord Chancellors 
ID the Courts of Equity cannot be con* 
eidered to have been an undesirable In* 
novation. Even cow when equity and law 
have become combined, the ideas of "justice, 
equity and good conscience,” which vary 
with individual Judges, do have an tm* 
porkant park in khe nnoonsoioas and 


lAlfUA. 

gradual development of law. As regards 
questions of Hindu Law, I do not think 
that extreme conservatism is to be com* 
mended so long as the Legislature is slow 
to move in the direction of recognising 
that cQ.^toms have become obsolete or do 
require alterationp. It is well known that 
while the Indian Legielatare was reasonably 
progressive in these matters till the days 
of the Age cf Consent Act (passed during 
the time of Laosdowne), it has since been 
afraid to move with the times and to 
suit itself "to the changing needs of 
society and oastom in modern times.” 

Even Sir Bba^hyam Iyengar was unable 
to have a Sister's Inheritance Bill (long 
overdue) passed in the local Legislature. 
While extreme ooneervatiem may be a 
virtue in Judges where the Legislature is 
capable of moving with the times, I do 
not think that it is going outside his 
functions for a Judge, who finds that a 
rule or custom has become obsolete, to 
declare and decide accordingly, especially 
where, as in this ojuntry, the L)gIslatQre 
is, for welhknown reasons, tardy in snob 
matters. It cannot be deemed that their 
Lordships of the Privy Council have by 
their decisions graduafiy developed the law 
as to alienations by a managing member 
or by a father in a Hindu family. They 
have recognised that the growth of the 
law by judicial decisions in the several 
High Court) on this question and allied 
questions ha? not been uniform owing to 
the Judges presiding over the respective 
High Courts having taken different views. 
(See, for example, the judgment of the 
Privy Council in 5«ra? Bunsi Koer v. Sheo 
Pertad Singh (37)]. The rights of oontio* 
gent reversioners to bring suits as regards 
adoptions and alienations by Hindu widows 
have also been gradually developed. It 
has not been a matter of strictly following 
precedents, but of "broadening” the law 
from precedent to precedent and it may 
even be (where the process of each broaden* 
ing has gone on too far) of reacting 
occasionally. (The Malabar Law as to the 
rights of maintenance of junior members 
Jiving apart from the Tarwad bouse is 

(B7. 6 0. 14S (P. O.if 6 L A. 68; 4 Sar. P, 0. J. 1; 8 
Bath. P. 0. J. 689; 4 0. L. B. 226; 2 Shomo L. B. 242] 

2 lod. Dec. (s, r.) 706. 
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still in a flaid state and is broadening 
from precedent to precedent). 

Coming back to the question now under 
oonsideratiot*, mo^t of, what I may call, 
the antediluvian rules of the Hindu Law 
of exclusion from inheritance jar not only 
on the rairds of persons educated in 
English but, so far as I know, on every 
ordinary Hindu mind and hence a largo 
proportion of those rules dealing with 
extravagance, non-performance of religious 
or caste duties, etc., became obsolete long 
ago. Under these oiroumstaroes, the find- 
ing of the Subordinate Judge (accepted by 
the District Judge) in this case that the 
rule of exclusion through blindness, though 
oorgenital, is obsolete cannot besaid to be 
doe to an urconsoious bias in the mind of tbe 
Subordinate Judge in favour of social re- 
form. 1 would, therefore, decide the first 
queetiou in favour of the respondent. 

On tbe 4th question as to the right, of 
the plaintiff to bring this suit as a person 
having a legal character or right against 
a person interested to deny it (see section 42 
of tbe Specific Relief Act), I entirely 
agree vrith the opinion to be delivered just 
DOW by my learned brother and have 
nothing to add. It becomes unnecessary to 
consider tbe other two questions (2) and (3). 

Id tbe result, the second appeal is dis- 
missed ^itb costs. 

NiPiAB, J.— My learned brother has set 
out tbe facte in this case and also the 
questions that arise for decision. I will 
deal with tbe fourth question first, namely, 
*is tbe plaintiff as a mere cLDtingent re- 
versioner rot entitled to rue for declara- 
tion as to the limited nature of the Ist 
defendant’s tiile.’ It is contended for the 
respordents that as tbe widow is admit- 
tedly entitled to a widow’s estate and as 
there is no allegation of waste or improper 
alienation, tbe suit does not lie. This 
difficult question has Leen the subject cf 
several decisions bntb in the Privy Council 
and in this Court, and it must be ad- 
mitted that it is cot easy to reconcile them 
all. It seems to me that there are two ques- 
tions involved which it is beet to keep 
separate for tbe purpose of arriving at a 
decision in sny particular case. The first, 
is whether a person in the position of 
this plaintiff is a person entitled to assert 
|)ie ri^bt, and tbe second is whether any ' 


cause of action has arisen. In tbis case, 
the first question i”, has a reversioner 
such a position that be can assert bij 
status in any suit other than those speci- 
fically provided for in iliustratious (e) and 
(/) of section 42 of the Specific Relief Ao^, 
namely, where a widow alienates property 
or adopts a son. The second i-', whether 
the existence of & Will conferring ab- 
solute title on a person otherwise only 
entitled as a widow gives a cause of 
action, lu Venkatanarayina Pil'ay y. fiuhba^’ 
mal (39) it was held by the Privy Cjunoil 
that the reversionary right is during 
a widow’s lifetime a mere sp?s succession's, 
and that where the Indian Uw permits tbe 
institution of a suit, the right to sue is 
baaed on the danger to the inheritance 
common to all the r(.vdrsionere which arises 
from the nature of the right. It would 
follow from this view of their Lordships 
that no such parson can bring asui': except 
under the provisions of tha Statute. In 
Jartki Ammal v. Narayamimi Aiyar (29) 
the Board u'ses slightly different language, 
for tbe judgment contains the following 
passage : — ‘ It is aho true that a reversion- 
ary heir, although having only those con- 
tingent interests which are differentiated 
little, if at all, from a spes sucemionis, is 
reoogn;z)d by Courts of Law as having s 
right to demand that the estate be kept 
free from waste and free from danger during 
its enjoyment by tbe widow or other owner 
for life.’ There is another decision of tbe 
Board in the »aro9 year, Sheoparsan Singh 
V. Ramnandan Prashad Narayan Singh (27), 
where their Lordships consider section 42 
of the Specific Relief Act with reference to 
the position of tbe alleged reversioner. But 
when that case is examined, it is clear that 
the decision of their Lordships against tbe 
reversioners’ right turned on tbe fact that 
the Will -which they sought to avoid bad 
been affirmed in a Court exercising appro- 
priate jurisdiolioD and the propriety of that 
deoision could not be impeached in those 
proceedings. The Court, therefore, held that 
there was in fact no intestacy and so the 
plaintiffs were not reversioners, and so could 
not sue. The next decision of the Privy 

(33) 29 lud. Cas. 298i 38 M. 406; 28 M. L. J. 686; 21 
C. L. J. 616; 19 C; W. N. 641; 17 Bom. L. R. 465; 17 

N.655j 42 

i« A* I £6 (P, C»)a 
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Counail is reported io S^tidagar Singh v. Suryi R'iu(2fc'), lu whioh Seshagfiri Aiyur, J,, 


Pardip Narayun Singh (2d). That was a sail 
by a reverBioc6rag^,iQst a Hiuda widovr for a 
deolaratioo that a deed exeoated by her, aoder 
whioh she purported to oonvey the absolute 
interest in the property to another rever- 
sioner who ranked equally with the plaiotiff, 
wae invalid. In bolding that the suit lay, 
their Lordships use the following language : 

In these oiroumstanoes it appears to their 
Lordships that this is an esaot illustration 
of that whioh eeotion 42 of the SpeoiSo 
Relief Aot was meant to provide foi.** It 
appears to me that the bead note* to thie 
oaee is wrong. The head note is that under 
eeotion 42, illastratioa (e), the plaintiffs 
were entitled to the deolaration. Th<»ir 
Lordships of the Privy Cour.oil do not eay 
83. lllusbration (e) dsah with alieoati3ns 
made without legal neoessity and has refer* 
ease to the ordinary olass of alienations 
for the widow's own bansfii and 03t to 
what was iu that ease a surrender to one 
of the nearest reversiousrs. Their Lord 
ships say that theobjsotion that it involves 
a ffnding that the plaintiffs in this ease 
are reversionary heirs will not prevent enah 
a suit lying baoause sash a deolaratioo 
must be given in a ease falling within 
illustration ^e). But they do not say that this 
partioular ease is within ijlustration (e). 
Toe result of these daoisions of the Board 
seems to me to be that a reversioner, although 
he only represents the whole body of pos« 
sible reversioners and altboag'o their interest 
is possibly only a spa succmionis, has on 
kheir bsbalf a legal oharaoter within the 
meaning of seotion 42 of the SpsoiBo Relief 
Aot and is, in a proper oase, entitled to sue. 

This seems to be the view taken by this 
Oourt in the majority of oases. It was 
expressly so deoided by a Bsnoh in Puttanna 
7. Banakrithna battri (3)), where the learn* 
ed Judges say that the illnstrations do not 
limit the soope of the seotion. This was 
followed in J'admiinabjudu v. Buchatnna 
(40), the learned Judges assuming that 
the brother of a testator bad the neosssary 
legal oharaoter. We have been referred to 
a reoent deoiaion, Oangaihara Bamarcu> v. 

(3d) 30 M. 19fi| 17 M. L. J. 374. 

(40) 47 Ind. Cas. 702| 35 M. L. J. 144^ 8 L. W. 335. 

•aefers to 4S C. 510.-*£t(, 
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has used language wbiob seems to throw doubt 
on this proposition. If the learned Judge 
really intended to bold that a reversioner 
hae not that oharaoter, it seems to me to 
bs at varianoe with the deoisions of the 
Privy Counoil and of this Court, whioh are 
binding on me. 

The next question is iu what oiroum* 
stanoes is be entitled to sue. The first 
decision I would refer to ie that of the 
Privy Counoil in a oase reported as Sheo 
Singh flat v. Dakho (17). There 

the question oonsidered by their Lordships 
was as to the effeot of a iiunoupative Will 
giving power to adopt and a subsequent 
adoption by the widow as against the claim 
of tbs widow's husband's brother. This 
aspect of the oase had not been presented 
to the lower Courts and their Lordships, 
therefore, deolined to give a definite judg* 
::ueQt on that point. But they use the fol- 
lowing linrusge ' It would not probably 
be disputed that, if a fio’itious Will in 
writing bs set up, tbe heir, upon a proper 
oase bsing made, might claim to have tbe 
doonmeot oanoelled'. For, ' a claim under 
SQob a Will ie not a bare assertion of title, 
but the setting up of a speoifio aot by 
whic'n title to property may be conferred.’ 
This observation is obiter certainly, but it 
covers the present oase exactly, for a title 
to tbe property purports to have been con* 
ferred and to be vested io tbe defendant 
in this suit by virtue of tbe Will. In 
Jaipal Kunwar v. Indar Bakaiur Singh (30) 
another decision of tbe Privy Council has 
been relied on as inoonsistent with that 
view. There a widow exeonted and regie* 
tered a Will purporting to dispose of the 
absolute estate of ber deceased husband. 
The Privy Council doubted whether ibis 
was a proper oase for a deolaration but 
declined to interfere. It seems to me that 
this oase does not help tbe respondents; for 
a Will is revocable and until the death of 
the testator it does not pass any property. 
No interest has vested or bsen divested. 
Then as to the decisions of this Court in 
Sreepada Venkataramana v. Sreepada 
Rawtalakshmamma (41) it was held that 
tbe mere fabrication of an anthonty to 

(41) 12 Iad.,Cae. 176; 35 M.692; (1911) 2 tf. W. N, 
19i. 
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adopt will not entitle a reversioner to 
olaim a deolaration that the aatbority is 
not genoine, the reason given by the Benoh 
being that the doonnient in qoestion nserely 
conferred a power on the defendant which 
may or may not be exercised by her, She 
may change her mind and refnse to act 
according to the docnment. 

I think that this is in entire accord with 
the principles ennnoiated in Jaipal Kunwar 
V. Indar Bahadur Singh (30). It was, however, 
held by another Benoh of this Coart 
in Padmnnabjudu v. Buchamma (40) that 
snob a suit does lie. Seshagiri Aiyar, J., 
rests his decision on that of the Privy 
Connoil in Saudagar Singh v. Pardip 
Narayan Singh (26), bat with great res- 
pect, the learned Jndge does not notice that 
in the Privy Coanoil case the widow had 
aotnally surrendered the property to one of 
the reversioners so that there was, as in 
the case in Sheo Singh Rat v. Dakho 
(17), complete vesting of title. Venkata^ 
narayana Pillay v. Subbammal (3?) was a 
sait to set aside an adoption which, of 
ocarse, falls within the speoiBc provision of 
•illustration (/) of eection 42. The case relied 
on by the respondent, Sheoparsan Singh v. 
Bamnandan Prashad Narayan '^ingh (2^, as 
one in which relief against an aotoal Will 
was refnsedi has already been explained as 
founded on the validity of the Will having 
been established by a competent Coart. 

On these oases it seems to me that a 
distinction may be drawn between cases 
where title is alleged to have vested and 
where there is only a power given or a 
right claimed, the aotnal exercise of which 
would divest the reversioners. It certain- 
ly may be that the setting ap by the 
widow of an authority to adopt is not 
sufficient to found a cause of action in 
a reversioner, and I am inclined to that 
view myself. But whether that is so or 
not, where the testator has devised the 
whole interest of bis property to a widow 
■ the Will operates at death to vest the 

property in her, with the result that though 

she may not be exercising powers higher 
than that of a widow, she has an abso- 
lute title. It seems to me that it is not 
necessary for her to set up actively her 

title. The language of the section is: ‘Any 
person denying or interested to deny' and 


it cannot be disputed that the widow in 
such circumstances is interested to deny. I 
am, therefore, of opinion that in the present 
case the suit lies, and that the appellant’s 
contention on this point must prevail. 

Coming now to the main question in the 
case, my learned brother has formulated it 
as follows: " Has the rule of Hindu Law 
which prevents a person born blind from 
claiming interest along with his brothers 
as co-owner in ancestral properties become 
obsolete?” My learned brother assumes 
that there was at one time a dehnite and 
well-established rule to that effect. The 
case was elaborately argoed before us by 
Mr, Ganapatby Aiyar and Mr. Ramesam, 
and onr attention has been invited to the 
doctrine laid down by all the sacred 
writers from Mann to Bribaspati and by the 
commentators from Viswarop^ to the 
author of the ^mriti Chandtika I agree 
with my learned brother that the proposi- 
tion has been established. There remains, 
therefore, only the question whether the 
rule has become obsolete. Mr. Ganapatby 
Aiyar suggested that the rule is founded 
on three propositions. The Brat is religious, 
namely, that such blindness is punish- 
ment for unexpiated sin; the second is 
ceremonial, that snob persons are not 5t 
for religions ceremonies; the third is social, . 
that they are incapable of transacting 
afiairs. I have had the advantage of 
reading my learned brother’s exhaustive 
judgment on the points and, as I agree 
with it entirely, I will add only a few words. 

He has dealt with all the three aspects 
and has applied these tests to other sup- 
posed disqualiSoations. He has shown that 
the religious basis has not been uniformly 
applied to all disqualifioations, and has 
farther demonstrated that snob religious 
disqualiBcations can no longer be held 
necessarily to affect rights of property. 
With regard to the second, be has pointed 
out tha^ in fact the various supposed dis- 
qualiBoations have not prevented the per- 
formance of religious oeremonies. There 
only remains, therefore, the theory that 
such persons are incapable of transacting 
affairs. As a basis for deprivation of 
property this supposed disqualiScation fails 
by Dot being comprehensive, and secondly! 
IS contradicted by experience. It is not 
comprehensive, because admittedly the dis« 
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qaalifioitiou dees not oover the oase of a 
child who loses its sight after birth, and 
is not tree io faot because persons suffering 
from this as well as the other disquali* 
Boations to be found in the sacred writings 
are admittedly perfectly capable of looking 
after their own affairs, From a social 
point of view the role was doubtless of 
sound application io a primitive state of 
society, and was as much for tbe beneht 
of tbe person who suffered as for the 
other members of the family. In archaic 
oondiiions of life a blind man could not take 
his share in cultivation and in protection of 
the family. It was, therefore, not unnatural 
that he should be excluded From a share 
in the property. It was essential, however, 
that be should not be allowed to starve 
and, therefore, tbe rule which required 
that be should be maintained by tbe 


decUral some old rules of the Common 
Liw to be now obsolete, and as my learned 
brother has pointed out, there are obser- 
vations in judgments of tbe Privy Council 
tending in tbe same direction. In my 
opinion, now that tbe question has been 
raised and argued before ns at great length 
with full citation of all the texts and 
deeijions, tbe time has come for this Court 
to declare the rule obsolete. 

In this view it becomes unneoessary to 
consider the questions of estoppel and 
artifioial co-ownership, though much might 
be urged on both those points. I agree, 
therefore, with my learned brother that 
tbe second appeal must be dismi.sjed with 
costs. 

Appeal dismissed, 

M. c. p. 


family was a necessary and proper provi- 
sion. In modern days, however, owing to 
improved methods of education there is 
nothing to prevent a person born bliod 
from '.being taught how to transact busi- 
ness and to take bis proper share in tbe 
responsibility of family affiirs, and there is, 
therefore, no reason why snob a disquali* 
ficatioD should still continue. 

Our attention has been invited to a 
number of oases where tbe various die- 
QualiSoatioos have been considered by tbe 
Courts in India, and we have been pressed 
with diefa to be found in those oases. It 
is a moat noticeable faot, however, that io 
very few casea has an alleged disqaali6ca- 
tion been upheld and those chiefly where 
the disqualiScation is real in fac*', such ae 
tbe case of a deaf-mnte from birth, the 
Courts have always been astute to dtstin- 
guieb. Further than that, we have dicta of 
learned Uindu Judges in oases that have 
been before this Court in late years. I 
refer especially to the deoiaiong in Venkata 
SubbiJlaoy. Purushotlam (13), Velannf/affa 
idudaliar v. Vda/nmal (14), Kaj/aryha^a 
Pathan V. Subbaraf/a T/ievan (15). The 
view uniformly expressed by these Judges 
has been that some ancient disqualifioa- 
tiODB oan be held to be now obsole'e. I 
entirely agree with my learned brother 
that it is open to this Court to enuaciate 
this view, In ec doing Judges are only 
following tbe example of eminent Judges 
in BogUnd, who have from time to time 


CALCUrrAHIGH COURT. 

Appeil riDs! AppellvIE DiciBE No. 1347 

or 1917. 

March 28, 1919. 

Present: — Mr. Justice Cbatterjea and 
Mr. Justice Panton. 

AUAMAD BISWAS asdanotbbr — 
DiPENOAKTS Nos. 1 AND 2— APPELLANTS 

versus 

BBNOy BHUSAN GUPTA ANOoiaiRi- 

Plainupks — Respondbntb. 

Bengal Tenancy Act (nil B. C- of ISfi-V, s. 165B 
(2;— Sate of holding for arrears of rent — Notice io 
co-skarer landlords, failure to give, effect of— Sale 
validity of. 

The provision of sub-Bcctioii (2) of section 158B 
of tho Bengal Tenancy Act us to the giving of 
notice to the co-sharer landlords before the sale of 
a holding is mandatory and not directory and the 

provision must be complied with before a co-sbarer 
landlord can bring a tenure or holding to sale in 
execution of a rent decree, and the failure of the 
Court to serve such notice would render tho sale in 
valid, [p. 617, col. 2.J 

Appeal against tbe decree of the 
Additional District Judge, Baokergunge 
dated tbe Sth of February 1915, reversing 
that of tbe Officiating Mnnsif, Patuakhali 
dated tbe 22Dd of April 1914. ' 

PACTS— This appeal arises out of a 
suit for rent brought by tbe plaintiffa 
olaiming rent against defendanU Nos. 1 to V. 
The plaintiffs were eo-ebarer laodlordsi 
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the other oo sharers being defeodante No?. 10 
to 13. Ddfendauts Noa. 10 to 13 broogbt 
another eait for rent against the tenant 
defendants making the present plaintiffs 
parties to the suit. The eui^ was framed under 
section 14^ A of the Bengal Tenancy* Aat 
and a decree was obtained by defendants Nos. 
10 to 13 against the tenant defendants in that 
suit. In exeontion of the said decree the 
defendants Nos. 10 to 13 brought the present 
bolding of defendants Noe, 1 to 9 to sale 
under section 168B cf the Bengal Tenancy 
Act; but no notice was served on the 
present plaintiffs as required under section 
158B subsection (2) of the Bengal 
Tenancy Act. The holding was purchased 
in execution of that decree by defendants 
Noe. 10 to 13 and the tenant-defend- 
ants took a lease from the defendants 
Nos. 10 to 13 and began to occupy the 
land as before. In answer to the present suit 
for rent by the plaintiffs the tenant defend- 
ants pleaded that oo relationship of landlord 
and tenant existed as between them and the 
plaintiffs, as their bolding had been sold 
by the previous execution sale. The Orst 
Court gave effect to the defendants* con- 
tention but the lower Appellate Court 
gave the plaintiffs a decree. The defendants 
Nos. 1 to 2 appealed to this Court. 

Babu Upendra Lai Boy (with him Babu 
JiUndra Kumar Sen Qupta, tor Babu Bepin B. 
Biswas), for the Appellants. — The previous 
decree obtained against the tenant defend- 
ants by the defendants Nos. 10 to 13 bad 
the effect at a rent decree, as the suit 
was framed under section 148A cf the 
Bengal Tenancy Act and the present 
plaintiffs were parties to that suit By 
sale in execution of the rent decree thus 
obtained the bolding of the tenant defend 
ants passed to defendants Noe, 10 to 13. 
The appellants cannot, therefore, now be 
made liable for rent to the plaintiffs. 
Subsection 2 of section 158B of the 
Bengal Tenancy Act cannot be mandatory, 
and non compliance with it cannot make 
the whole sale invalid, it was the Oouri'e 
duty to send the notice of applicacioj or 
execution to the preseut plaintiffs and if 
the Court has a>t d>uj cui'i, it may be 
said that there was an irregularity which 
does not make the sale a nullity but merely 
makes it liable to be set aside. In oonuectton 
with the similar section of .the .Civil Pro* 


osdore Code, old section 248 (now 
Order XXI, rule 2i), the Privy Council 
in the case of Malkarjun v. Narhari (1) held 
that non-issue of notice was an irregularity 
which cannot strike at the root of the 
sale. 

My next point is that section 1- 8B of the 
Bengal Tenancy Act applies only where the 
bolding is soneht to be sold, but it must be 
held that by the previous sale at least 
the right, title and interest of the defend* 
ants Nos. 1 to 6 in the holding passed 
and as the said defendants have no 
interest in the holding, it ought to be held 
that they are not liable for payment of 
rents. 

Babu Bimal Oh. Das Oapta, for the Be* 
spondents — The case in Malkarjun v. 
Narhari (i) has been distinguished by the 
later Privy Council case of Raghunath Das v. 
SundaT Das AAefr{(^),iDwhioh itbas beenbeld 
that unless notice is issued uader section 
248 of old Civil Procedure Code, the sale is a 
nullity. That ease has been followed in several 
oases of this High Court, one of them 
being ^'^am Idantal v. Sati Nath Banerjee (3). 
Besides, the decision of this Court in ^artp 
Bockan v. Tilattama Debi (4) is in point. As 
regards the second point It m surely not the 
case of the tenant defeudauts that they have 
abandoned the bolding. In snob a case tbe 
landlord would get tbe right otkhas posses* 
sioD. Bat as long as tbe tenants do not 
abandon, tbe landlord is entitled to sue 
tbe tenants for rent. 


Babu Upendra Lai Roy briefly replied. 
«lUD(iC(lE.iiT. — T dis appeal arises ontof a 
suit tur rent brought by tbepiainiiffa agamst 
tbe deleudauts Nos. i to l>, wbo are the 
appellants. 

It appears that a suit for rent of the 
boldi:;g was brought by tbe defendants 
Nos. 10 to 13 who were the oo-sharers of 
the plaintiffs in tbe year 1911, and that 
amt was framed as a suit under section 148A, 


(1) 25 B XMi 0 M. L. J, 358 vP. C.i; 27 1. A. 2l0i 
6 W. N. 0; 4 Bom. b. B, y^?! 7 Sar. P. 0, J. 73«. 

.4 lud Uas .-0^ 42 o. 7,} _7 ji. u. J. 160} l8 
G. >V. N. i«i65} id Bom o B c 13 A. b. J. 

I. A. i . P. O.n 1 li. Id ji. i,. T. 353; 

il. W. .N*. 747} 20 0. L.J.565 
i3; Slnu. Gas. 4d3;2iO. L. J. 523; 21 0. iV. 
776;44G. y64. 

(4) 43 lad. Caa. 3. " 
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The^ present plaintiffs bad been made 
parties to that enit. In exeoatinQ of the 
decree obtained in that suit, the holding 
was put op to sale hot the notice as 
repaired by seotion lo8B, sob-seotion 2, 
was not served on the present plaintiffs 
the oo-sbarer-lanjilords. The defendants 
Nos. 10 to 13, deoree holders in that sait, 
pnrohaEed the bolding at the sale. 

The plaintiffs broogbt the present suit 
for recovery of rent. The tenant defendants 
pleaded that the bolding bad parsed by 
the sale to the defendants Nos. 10 to 1.3, 
that they had taken a settlement from 
the latter and were in possession, that 
there wap, therefore, no relationship of 
landlord and tenant between them and the 
plaintiffs and that the snit for rent oonld 
Dot be maintained. 

The learned Distriot Jndge was of opinion 
that the f^ourt had no jorisdiotion to sell 
without the notice required to be served 
under section ISsB and that the sale 
was of no effect. The snit for rent was 
accordingly decreed against the tenant 
defendants. 

The tenants have appealed to this Coarfc 
and it is contended on their behalf that 
the omipsion to serve the notice did not 
render the sale void but that it was a 
mere irregularity in condnoting tbe sale. 
Rslianoe was placed upon the decision of 
the Judicial Commiitje in Malkor'un v. 
Narkari (1). 

In that case the sale (oo’r place after 
service of notice under section 24S, Civil 
Procedure Code, upon a person who wae 
not tbe legal representative of tbe judg- 
ment-debtors. It wae held that tbe judicial 
sale was not a nullity and although it 
might be irregular, the sale held good 
unless proceedings were taken for eettinir 
it aside. 

The learned Pleader for tbe respondents 
relied upon a later case of tbe Judicial Com- 
mitfee [BagKunath Dag v. Sundar Dag Ehetri 
(2)J. In that case their L>rd8hip8 observed 
that a notice under seoiion 249 of the Code 
was necessary in order that tbe Court should 
obtain jurisdiction to sell the property by 
way of execution as against the legal 
representative! of the deceased judgment- 
debtor. Tbeir Lordships distingaished the 
ease of Malkariun v. Narhari (1) on tbe 
groand that in that case "a notiee had 
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been served, and the Court had determined, 
as it had power to do for the ourposs of 
the executnn proceedings, that tbe party 
served with the notice was in fact the 
leo-l renrespntative. It had, therefore, juris- 
diotion to sell, thongh the decision as to who 
was the legal representative was erroneons. 
There being jurisdiotion to sell, and the 
pnrohassrs having no notice of any irregu- 
larity, the sale held good nnless or until 
it were set aside by appropriate pro- 
ceedings for tbe puipose." These decisions 

have reference to seotion 249, Civil Procedure 
Code. 

The question which we have to consider 
in the present case is, what is the effeot 
of an omifloion to serve a notice under 
seotion 15SB, sub seotion (2). 

That sub seotion lays down; ‘‘When one 

or more oo sharer landlords, having obtained 

a deoree in a snit framed under sab-seotion 
(I) or under snbeeotion USA, applies, 
or apply, for the exeoutioo of the decree 
by the sale of the tenure or holding, the 
Court shall, before proceeding to sell the 
tenure or bolding, give notice of tbe 
applioalion for exeoution to tbe other oo- 
sharera." 

The Aot makes a special provision for 
a oase where some of the oo sharers obtain 
a deoree for rent order section USA and 
proceed to sell tbe tenure or holding. Sab- 
seotion 2 of seotion USB expressly provides 
that before prooeeding to sell the tenure or 
bolding, tbe Court shall give notice of the 
application for exeoution to the other 
00 sharers. Having regard to the wording 
of the seotion, and to the faot that a 
special procedure is prescribed by it, we 
think that tbe provision is mandatory and 
not directory. We are of opinion that if 
a co-sharer landlord wants to have tbe 
sale of a tenure or holding, the provision 
of the sub-section must be complied with 
before there oan be a sale. 

In the case of Sarip Hochan v 
Tilattama Debt (4) Fletcher and Newbooldi 
J.l also held tbat 'the provision in section 
1.8B of tbe Bengal Tenancy Aot 

as to the giving of notice to the oo sharer 
landlords before ibe sale of a holding in 
execution of a rent deoree obtained by one 
oo-sbarer is mandatory and not merely 
directory, and tbe failure of tbe Court 
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to serve SQob n'ltioe renders the sale in- 
valid". 

Tt is next oonUnded that even if the sale 
did not pass 4he holding by reason of 
non-complianoe with the provisions of that 
sub acotioD, the right, title and interest of 
the tenants passed to the defendants Nob, 
10 to 13 who porohased the holding at the 
previous sale and ae -the tenant defendants 
bad not got that sale set aside* the sale 
was operative as against them. But the 
Bale was of an entire bolding and the 
plaintiffs did not ooneent to the sale. The 
position of defendants Nos. IC to 13, there* 
fore, was that of an ordinary purchaser under 
a money deoree. 

It is unnecessary to consider whether 
the plaintiffs were entitled to kkas 
posBession of the land to the extent of 
their shares because they have chosen to 
treat the holding as still subsisting and they 
claim their share of the rent from the tenant 
defendants. The tenant defendants never 
abandoned their land; they have continued in 
possession notwithstanding the sale and we 
think that, in these circumstances, the relation 
between the plaintiffs and the tenants did not 
come to an end, the sale at which the defend* 
ants Nos. 10 to 13 purchased the bolding 
being inoperative against the plaintiffs. 

The result is that the deoree of the 
lower Court is afErmed and this appeal 
diemUced with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 
ORiQiriii Civil Jobtsdictiom Appeal No. 36 

OP 1919. 

July 31, 1919. 

Present: — Mr. Justice Heaton and 
Mr. Justice Marten. 

MULCHAND RAICHAND— Dbpemdabt 

— Appellants 
versus 

GILL & Co . — Plaintiffs— Rcppoxdents. 

Civil Procedure Code (Act V of 1908^, «. 10, 
a/^iicatihVy q/— dfay of suit, when can tc ordered— 


[1919 


Injunction — High Court, power of, to restrain a patty 
before it from prosecuting suit in Mofussil Court, 

Before au order staying a snifc can be made under 
section 10 of the Civil Frocednre Code there must 
be substantial identity between the matter in 
dispute in the second suit and the matter or some of 
the matter in dispute in the first suit; and there 
must be a similar substantial identity in the matter 
of parties, [p. 619, col 2; p. 520 col 2.] 

A Judge sitting on t'lo Original Side of the Bombay 
High Court has jurisdiction to issue an injunction 
restraining the defendant in a suit before the High 
Court from proceeding with ii suit instituted by 
him in a Mofussil Court in such a way as to delay 
or embarrass the trial of the suit in the High Court, 
[p, 520, col. 2; p. 522, col. 2.] 

Appeal from the followiug order of 

Macleod, J. — The plaiutiffa are a firm 
oarryiug ou business as merohauis and 
commission agents in Bombay. The de* 
fendants carry on business as cotton mer* 
chants at Bijapur. They consigned cotton 
to the plaintiffs for sale in Bombay and 
obtained advances on the cotton so eon* 
signed. The market having fallen, the 
value of the cotton remaining in the 
bands of the plaintiffs was far less than 
the amounts due to them by the defend* 
ants. Accordingly, on the 25ib of Maroh 
1919, they Hied this suit against the defend* 
ante, claiming a sum of Rs. 82,372*1 0 as 
being due to them. 

The defendants now apply that this 

suit should be stayed under section 10 of 
the Civil Procedure Code, cn the ground 
that they have filed a suit at an earlier 
date in the Subordinate Judge’s Court at 
Bijapur against the plaintiffs, in which 
the matter in issue is identical with tte 
matter in issue in the plaintiffs’ suit filed 
in this Conrt. On reading the plaint filed 
in the Bijapur Court, I find there are, 
besides Messrs. Gill Go. plaintiffs in 

this Coart, seven other defendants and the 
plaintiff there prays inter alia as under: 
(a) that the aooonnts between the plaintiff 
and the defendants Nos. 1 to 8 respeotively 
be taken after determining the rate at 
which the bales in suit should be valued 
for the purposes of the aooonnt; (<*) that 
a deoree be passed against the several 

defendants awarding the plaintiff snob 
amounts as may legally and properly be 
found due from the several defendants 
respeotively on the plaintiff paying the 

proper Court-fee stamp; (e) that the oosta 
of the suit be awarded agaioet the de< 
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fdodaots or saob ol tbooi as may bs foaod 
liable. 

It appears, on tbe faoa of it, that the 
preyioas sait ie not between tbe same 
parties, and on that groand it would be 
Ba65oieot to refuse the defendants’ appli- 
oatioD. It has been mentioned to me that, 
as a matter of faot, these other seven 
defendants in the Bijapur suit are not 
neoessary parties, and that tbe real 
dispute baa to be fongbt ont between 
Messrs. Gilltib Co. and tbe plaintiff in tbe 
Bljaparsnit. Then assnming that section 10 
of the Civil Prooednre Code does apply, 
Mr. Kanga for tbe plaintiffs has asked 
me to make an order tn psrsonan against 
the defendants here restraining them from 
prooeeding with tbe suit in the Bijapur 
Court. He refers to tbs decision of 
MungU Okand v. Qopal Ram (1), where Mr. 
Justice Sale restrained the defendant from 
prooeeding with tbe previously instituted 
suit in tbe Court of Bireily on tbe 
ground that justice required that step. 
Against that it has been urged that the 
effect of restiainiog the defendant from 
proceeding with the Bijapur suit would 
ba to stay the proceedings, and, under 
section 56 of tbe SpeoiSo Relief Act, an 
iojunotioo to stay proceedings can only be 
granted when such restriiot is neoessary 
to prevent a muttiplioity of proceedings, 
and the argument proceeds that if section 10 
of the Civil Procedure Code applies then 
this suit will have to oe stayed, and, 
therefore, there will be no muUiplioity 
of proceedings. 

um prepared to bold that section 10 
does not apply in this case from tbe 
nature of the eoit which tbe plaintiff in tbe 
Bijapur Court baa bled, aud 1 am also pre* 
pared to bold that in the oircamstanoes of this 
case justice requires that an order abould go 
against tbe defendants in this Court in 
persunam from prooeeding with the suit in 
the Bijapur Oourt. All toe evidence required 
for tbe purpose of deotdiug tbe dispute 
would be in Bombay, for tbe defendant’s 
chief objection against tbe conduct of tbe 
plaintiffs is that he was urging tbe plaintiffs 
to sell and tbe plaintiffs declined to listen 
to his request for sale, so that in tbe 
falling market tbe cotton was not sold 

(1) 3tQ. 101. 


and a far greater loss has occurred than 
would otherwise have occurred. In faot I 
presume the defendants here will claim 
that if tbe plaintiffs bad performed their 
duty the cotton would have been sold at 
a sufiScient rate to cover all tbe advances 
made by them. 

However that may be, it is quite clear 
that this case should bs tried in Bombay. 
It would be a most undesirable precedent 
that commission agents in Bombay, who 
make advances to np.ooantry merchants on 
their cotton, shonld be dragged to up- 
country Courts in oases of dispute which 
may occur between them on these transac- 
tions. 

Therefore, in my opinion, the right order 
to make is that tbe defendants be re- 
strained from proceeding with tbe suit in the 
Bijapur Court as regards tbe first defend- 
ant. Tbere is no objection to their pro- 
ceeding agaiost the other defendants. 
Defendants ti put inthjir written state- 
ment witbio a mcnth. Costs to be coats 
in tbe cause. 

Mr, JJesai, for tbe Appellants. 

Mr. Goltman, for the Respondents. 

JUDGMENT. 

Heaton, J. — A Bijapar firm filed a suit 
in tbe Court of tbe first class Sub- 
Judge at Bijapur against Gill & Co. of 
Bombay. Shortly afterwards Gill Co. 
filed a suit io tbe High Court against 
the Bijapar him. Tbe /attar applied that 
tbe pruoeedings io ihe High Court suit 
should be stayed under section 10 of tbe 
Civil Procedure Code, and Gill A Co. 
retorted by asking for an injanotion res- 
trainiog tbe Bijapar firm from prooeeding 
with tbe suit in tbe Bijapur Court. Tbe 
Judge of this Court, who heard tbe 
matter, held that section 10 of tbe Civil 
Procedure Code did not apply and that 
an injacotioD should be issued as asked 
for hy Gill & Co. He ordered accordingly 
and tbe Bijapur firm have appealed. ' 

If beocion 10 of tbe Code of Civil 
Procedure applies then tbe Bijapur suit 
must proceed, for it was first filed, and 
the High Court suit must be stayed. 
Does section 10 apply? In order that it 
may apply, there must be sabstantial 
identity between tbe matter in dispute in 
tbe second suit and tbe matter or some 
of the matter in dispute in the first euitj 
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and there mnst be a simtlar aobatantial 
identity in the matter of parties. There 
will be found oases where it is olear 
that the seotion Appliee and oasen of 
doubt. This, I think, is a nase of doubt, 
not a olear oase. We have to decide the 
matter on a comparison of the two plaints, 
for there are no written statements on 
the record and no issues. The earlier suit 
is of a complicated character and may 
have to be greatly modided both as to parties 
and as to matter. The second suit is simple 
and undoubtedly the matter it relates to is 
involved in the earlier suit. But it is so 
involved that it will have to be disentangl* 
ed before the Bijapur suit can procesd. It 
might be disentangled by separating the 
dispute between the Bijapnr 6rm and 
Gill & Co. from cumerons other claims 
which do not concern the dispute with 
Gill (k Co. It might be disentangled by 
omitting the latter altogether and ooo6Ding 
the Bijapur suit to the other disputes or 
some or one of them. We do not know 
bow it will be disentangled, so at the present 
stage I am not prepared to say that section 
10 does apply. T say this on a consideration 
of the oiroumstauoesof this particular dis- 
pute and not because I Bud any great 
difiSouUy in apprehending the general par* 
pose of section 1 0 

That being so, we have to consider whether 
the Judge had power to direct that the 
Bijapnr 6rm should refrain from proceeding 
with the Bijapur suit. It seems to me 
to matter very little whether the iujuactioD 
remains or is dissolved, for, even in the 
latter event, I fesl very little doubt that 
the suit in the High Court will be Buished 
before the suit in the Bijapnr Court comes 
to trial. That, however, savours of pro. 
pheoy ; so we must consider the question 
whether the Judge had power to make the 
order. The point was npt raised in the 
lower Court or in the memo, of appeal but 
it has been argued. The appellants* Conn'sel 
admits that the Judge has complete juris- 
diction over the High Court suit ; be can 
try it and dispose of it. If so, it seems to 
me the Judge has complete jurisdiction to 
make all orders appropriate to the trial 
and progress of the suit. 1 am unable to 
understand on what principle he cin have 
only a partial jurisdiction for that purpose. 
The tusl’sb Law on the power of a Court 


of Equity to issue iojunotious against persons 
outside the jurisdiction does not appear to 
limit the power, where it is to bs used 
against a person who is properly a party 
to and freely contests the suit. The Calcutta 
cased to which we have been referred 
[MuwgZfl Ohand v. Gopal Btm (1), Vulan 
Iron irorJk* v. Bi<-8umhhur fersad (2) and 
Jnrnna Bast v. Harchann Bits (3)J were 
decided by single Judges and the decisions 
were not uniform. The B)mbay case, Harayan 
Vithal Sammt v. J irikihai Sitaram (4), only 
decides that a Judge sitting on the Original 
Side of the High Court cannot order a 
Mofussil Court to say proceedings, it leaves 
open the question whether be can order a 
party to the suit before him to refrain from 
prosecuting a suit in a Mofussil Court. 

Therefore, it seems to mo, we have to 
decide the point by reason and not by authori- 
ty, for there is not a olear authority 
though the general trend of the English 
cases shows that a Judge has full power 
over the parties properly before him. 

The Judge muet have that amount of 
power over the parlies which is essential to a 
prompt and complete disposal of the suit be* 
fore him. If one of the parties can obtain 
the production of the accounts, documents, 
etc , in the Bijapur Court, that will greatly 
hamper and embarrass the trial of the 
Bombay suit. Therefore, the Judge must 
have power to prevent this. The simplest 
and most complete method of preventing it 
is by an injanotion against the party. But 
it shoold, I think, be in a slightly modified 
form arid should only restrain the defend* 
aut from proceeding with the Bijapnr suit 
in such a way as to delay or embarrass the 
trial of the Bombay suit. 

Since we heard the argnments it has, in 
another appeal, been decided that an appeal 
does not lie against an order refusing an in- 
junction. It was not argued that an appeal 
does not lie in this oase, and as we are dis- 
missing the appeal it does not greatly 
matter whether it does or does not lie. 

Snbstantially the appeal is dismissed and 
with costs. 

I agree with my learned brother’s sugges- 
tion as to the date on which the suit should be 
restored to the Board. 

(2) I Ind. Cas. 9^7; 38 C. 2W; 13 C. W. N. 343. 

(3) 11 Ind. Cfts. 410; 83 0. 403, 16 G. W. N. 4. 

(4) SO Ind. Cas.660! 39 B. 6 j 4. 17 Bom. L. R. 035. 
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Marten, J.— On the first poin't I am of 
opinion, after oomparing the plaints in the 
two snits, that the matters in i^neinthis 
suit are not "directly and Bobstaotially in 
issne in the preyionsly instita'ed sait” 
within the meaning of seotion 10 of the 
Civil Prooednre Code. I leave open the 
cjnestion whether under seotioo tO the words 
''the same parties” mean that the parties in 
the two snits mast b» the same, namely, 
no more and no le«)e. If it bad been 
neoessary for me to arrive at a oonolasion 
on this qnestion, 1 ehonld have bad to ta'ke 
into oonsideration the similar words whisb 
are nsed in seotion 11 with referenoe to 
ns tudicato. 

..The Beoond point taken by tbe appelUnts 
ie that there was no jarisdiotion to order 
them not to prooeed with the Bjaparsnit 
as against tbe respsndents. In my opinion 
that point is not now open to the appellants. 
It ’was not raised in tbe Court below, nor is 
it raised in the memo, of appeal and on 
the merits of the ease — so far as they are 
at present before os — 1 see no soffioient reason 
why the appellants shonld be granted any 
indnlgenae. I wonld, therefore, deoide this 
point against them on this preliminary 
gronnd alone. 

I oannot, however, entirely ignore the pro* 
position wbioh was urged at oonsiderable 
length by tbeir Counsel, namely, that the 
Court of Cbauoery had no jurietietion to 
grant an injonotiou, uoleis tbe defeodsnt 
either resided or carried on business within 
the jarisdiotion. Ons short answer to this 
proposition is that it oannot apply where, 
as here, tbe defendants have been served 
and have appeared io tbe suit witboat 
protest. Tba«, in Qalebory’s Laws of Eog 
land, Yolame XVli, page 263, Note (p), it 
is said: 

A foreigner who has appeared to an 
aotioD in an Englieb Court gives juriadio- 
tioo to the English Court to restrain him 
from proeeeding to litigate tbe same sabjeot- 
matter in the Ooorts of his own oountry.” 

The authority sited in support of that pro- 
position is Dawkins^. Simoneth 5', adeeiaioo 
of the Conti of Appeal in Baglind. I'bat 
was a ease where there ware two suits pend 
ing for Probate of tbe Will of a deoeased 
lady, one in England and the other io Italy 

(6) (1881) 19 W. R. liR at p. 119} flO !•. J. P. 8Ui 
44 L. T. 168. 


The applicant in the Italian suit was tbe 
defendant in the English suit; and in tbe 
ocur^e of bis judgmenc the Master of tbe 
Hills Sir George Jeesel, said as follows; — 

"i'be defendant, after tbe oommeuoement 
of this aotion in England, Pas began a 
litigation in Napiee for tbe purpose (so to 
speak) of obtaining Probate in solemn form 
of the Will of 18^2, The plaintiff has, under 
these oironmstanoes, moved to restrain the 
defendant from proceeding with bis aotion in 
tbe foreign Conrt, 

"Tbe qoestioD arises whether there is any 
jurisdiction at all to doiso. 1 am far from 
saying that where a man baa appeared in 
an English suit he has not tbereoy given 
tbe Court jarisdiotion to grant any proper 
application against him. Therefore, al< 
tbongb it mighc be improper in other oir« 
oumstanoes, it may not be improper in this 
suit. To wbat sort of oases then is this 
jurisdiction applicable? certainly, I think, in 
a case of ‘doable vexation'. Unaer tbe old 
praotioe, when a man was sued in equity as 
well as at law, tbe plaintiff was pat to his 
election; and it was just tbe same where one 
suit was in ao Engiisb Coart and tbe other 
suit in a foreign Court. Toe praotioe was to 
move to stay tbe proceeding eicber in tbe 
fore go Court or in tbe English Court. 
In dealing with euob a qaestiou the Court 
prevented doable vexation, but it always 
exercised a dibOietiun. VVnere tbereappear* 
ed to be good ground lor ooucinuing tno 

actions, tbe Court did not iniertere it 

comes to this, tben, that it is a matter of 
discretion, even assuming that we have jaris. 
diction.” 

Then, after considering tbe matter of ooo' 
veutenoe, toe oonrt oame to the ooDOiaston 
that tne Italian suit ought nut to be stayed. 

1 may alsu reler to liioey's Coiilliot of 
Laws (tbOc EuuionJ, page 44, wneie the 
learned author considers tbe following 
general principle to be sound, althougb be 
says ''its truth cannot be dogmatically laid 
down” (page 45;, rw:— - 

‘ Toe sjVoreign of a country, acting 
througb tne Courts thereof, uas a right 
to exercise jarisdiotioo over any person 
who voluntaniy submiti to nia jurisdiction, 
or, in other words, toe Courta of a euauiry 
aie Courts ot oouipeteut junsaicciou over 
any person wqq voluntarily sabuiiis to tbair 
jariediolion.” 
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Tbeo, at page 4?, speaking of aotions 
in personam where the defendant is not in 
England, he says: 

"i'he Gonrta of Common Law and of 
Eqaity have farther always exeroieed 
joriediotion over a defeodant who appeared 
to, or a plaintiff who broagbt, an aoti n 
or sait. Tbi.a again is in striot conformity 
with the principle or test of submission. " 

Sc, too, the Civil Procedure Code refers 
in section 20 (6) (o the acquiescence of a 
defendant to the institution of a suit, 
althoDffh he may not reside or carry on 
business within the local limits of the 
Court’s jurisdiction. 

It seems to me, therefore, that it is 
erroneous to argue this case on the same 
lines as if the defendant had not appeared 
in this action, or, on the other haod, bad 
appeared under protest and moved to set 
aside the service of the summons upon 
him. 

The appellant based bis arguiueot on 
Oarron Iron Company v. Maclaren (o), 
but there the Saotti.<^h respondents were 
not parties to the English action, nor 
bad they come in and claimed the beneht 
of the English administration decree. They 
had only been served with a notice of 
motion in the English action just as any 
third party might be, who, for instance, 
interfered with a Ueoeiver appointed in an 
administration action. As to proceeding 
in this way by motion in the suit instead 
of by a separate fcuit, the Lord Chancellor 
eaid at page 4ll: "I'he practice is fully 
es'.ablisbed: its orgin is matter rather of 
onriouB speculation than of practical 
importance." 

What Professor Dicey has said as to 
submission must, of course, be read with 
his warning at page 212 that submission 
cannot give the Court jurisdiction to 
entertain an action or other proceeding 
which in itself lies beyond the competence 
or authority of the Court.” It is jurisdic- 
tion in this sense to which the Court 
refers when it considers whether it has 
any power to authorise a departure from the 
trusts of a trust deed, and if so, under what 
aircumstanoes and to what extent [see Nete's 
Settlement, In re, Langham v. Langham (7) I. 

(6; (1855) 5 E. L. C. Altiatp. 41>:;^4L. J. Ch. 
620; 3 W. R. 6975 10 E. R. 965; 101 R. R. 229. 

(7) (19DI) 2Ch. 634; 70 h. J. Ch.710; 86 L. T. 174; 
60 W. E. 17. 


But that warning does not apply to the 
Bombay suit itself, for that is an ordinary suit 
brought by commission agents with leave 
under clause 12 of the Letters Patent. 
Nor does that warning apply, I think, to 
the particular relief now under discussion, 
viz., an iojuDstion (in effect) to prevent 
interference with the speedy prosecution of, 
the Bombay suit. 

Even, therefore, if I had considered the 
point as to jurisdiction was still open 
to the appellants, I should have decided it 
against them in this particular case. 

The third and the last point is whether 
the jurisdiction has as a matter of diaora* 
tioQ been properly exercised here. As to 
this, 1 see no reason to interfere 
except that I agree in the variation of 
the form of tbe injunction which my brother 
Heaton bas stated. Tbe Bombay case 
came on for hearing as a short cause in 
tbe vacation. Tbe defendant did not put 
in bis affiiavit till tbe day of tbe hearing: 
and bis Bijapur suit with its eight 
defendants and vague allegations would 
seem to offer good opportanities for 
vexation and deUy. Under these oiroam* 
stances, I can well understand an injunc- 
tion being granted to restrain that vexation 
and delay so far as practicable. 

Tbe Bombay suit was directed to be 
replaosd on Bjard on 9ub June after tbe 
defendant had filed bis written statement. 
We can now direct tbe Prothonotary to effect 
this for the 5tb or 12th August, 

In tbe result, 1 agree that this appeal 
should be dismissed with costs. 

Appeal dismissed. 


PRIVY COUNCIL. 

Appeal krom t.^e Calcdtta High Codkt. 

June 19, 1919. 

Present Viscount Cave, Lord Philli- 
more, Sir John Edge and 
Mr. Ameer Ali. 

The port CANNING and LAND 
IMPROVEMENT Go., Ltd. — Appellants 

versus 

Srimati KATYANl DBBI— Rbspohdbst. 

Bengal Tenancy Act (VIllBG. of 1&86J, m.0,7, 8,9 
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" The plaiotiS’s oase is that the rent 
was not 6sid in perpetoity at Re. 110 and 


ian-ilord and tenant-^Rent, enhancement of — 

maiion lease— Provision for future enhanccoi'nit of rent 

Presumption that maximum rent provided for is to 

he fixed rent. 

When land is let ia Bengal upon a lease for the 
purpose of clearing jungle or other re..-lani.itic)ii. 
and provision is made for h gradual enhancement of 
the rentuptoa prescrihod maximum, a presumption 
arises that the maximum so proscrib<’d is to be the 
full rentes long as the tenure subsists The genoral 
provisions for enhancement of rent contain*''! in the 
Bengal Tenancy Act do not apply to siu h a cas-'. 
[p. 626, col. 1 ] 

Appeal from a decree of the Calcalta 
High Court ( Mookerjee and Beaoboroft, JJ ), 
dated Maroh 0, 1914, reported as 25 Ind. 
Cas. 274, reversing a decree of the District 
Judge, 24PergannabB, and restoring a 
decree of the Subordinate Jndge, Alipnr. 

FACTS.— The appellants were a Company 
with registered office at Bombay, the 
object of which was to reclaim lands in 
the Sunderbans of Bengal. They carried on 
their work through an agent named 
Cowasjee, who in 1885 granted the re- 
spoodeDt’s predecessors a lease or settlement 
of 1,000 bighas, subsequently divided into 
portions, one of which the respondent held. 
In 1910 the appellants sued to enhance 
the rent of the land, for which respondent 
then and for many years previously had 
been paying 17 annas per htgha. Re- 

spondent contended in her written state- 
ment that the lease by Cowasjee was 
a permanent mourasi mokurrari ohf, and the 
rent, therefore, not liable to enbanosment. 
She produced a printed form purporting 
to be granted by Cowasjee (hereinafter 
referred to as the memorandum) in which 
it was ro described. Plaintiffs denied the 
genuineness of this, and also alleged that 
Cowasjee exceeded bis powers if be gave 
a leaFe on such terms. They also con- 
tended that the document was inadmissible 
in evidence, as being neither stamped ncr 
registered. The plaintiffs’ books contained 
entries of the terms of the tenure agreeing 
with those in the memorandum. 

The Subordinate Judge admitted the 
document in evidence, holding that it was 
not a lease or an agreement for a lease, 
but merely a record of a previous completed 
transaction, He dismissed the suit. 

On appeal, however, bis decision was 
reversed by Mr. Duval, District Judge of 
the 2 1- Perganoabs, the material part of 
whole jadgmeot wai as follows t*- 


no that it is liable to enhancement. Tbs 
defendant mainly relies on a memorandum 
of arrangement, dated Canning the 8th 
March 188? and signed by Dwarka Nath 
Roy, Superintendent, and Cowar^jee Edaljee, 
agen^ under which i^ io stated that the 
rate. Re. 1-1 0 per bigha, is to be the 
maximum rate of rent ai>der a viokurraii 
mourasi tenure. The Company denied the 
genuineness of this memorandum. They 
stated that Cowasjee Edaljee, their agent, 
had no authority to create mourasi 
mokurrari tenures, It i« admitted that 
this memorandum was not stamped or 
registered. There is, therefore, no lease or 
pottdk. It deals with the whole 1,000 
bigkus, and cot the tenures now held by 
the defendant alone. It fnrther appears 
in respect of some of the lands 

within the 1,000 bighas, which have now 
fallen into the share of other members of 
the original Syndicate or their sneoessors- 
in- interest, that subeeqoently mokurrari 
mourasi pottahs have been granted, bat 
in these poltahs the expense of clearing 
the land has been thrown on the tenants 
and is not to be borne by the Company, 
(.Compare Exhibits J and K.) It also 
appears that nnder the power-of-attorney 
granted by the Company, Cowasjee Edaljee 
bad no authority to create mo\urrari mourasi 
poltahs. The learned Subordinate Judge 
has found that this memorandum of arrange- 
ment cannet be held to be binding, but 
he has found that, as a matter of fact, the 
Company, though it did not treat this 
holding in its inception as a mokurrari 
mourasi one, has by its sabsequent conduct 
bound itself never to enhance the rent. 
On the - facts I do not agree with the 
learned Subordinate Judge. It appears 
that the two tenures when still held as 
one fell into arrears of rent and sale 
proclamation was issued to respect of it in 
the year 1895. In that proclamation the 
judgment-debtor’s right was described, no 
doubt, as mourasi. This fact, however, 
does net make it mokurrari.'. The 
learned Sobordioate Judge 6oda that the 
rent is not enhanceable as there was 
progressive rent and mourasi settlement, 
and land bad to be cleared. The facts, 
however, are tba*: the land was cleared at 
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the expense of the Company and not, aa 
happens in jaDgle*6<in' leases, at the expense 
of the tenant himealf. £, therefore, 
distingaish the position of the defendant 
in this case from the position of persons 
who take land on inoreaeiug rental and 
have to pay the oost of olearing Che 
jangle themselves. Compare Huro Prasad 
Hoy ChcH'dhtoy v. Ohundee Ohurn (1). 

“On my Bnding of the facts I mnit 
eome to the oonolosion that Gowasjse 

Edaljee had no authority to exeoate a 
mokurrari mourasi lease. No lease was 
oreated and the aostamped and unregtstered 
memorandam of arrangement signed by 
Cowasjee Edaljee, the genaineness of wbioh 
I do not doubt, oannot bs binding on 

the plaintiff Company. I Snd, iherefore, 
on these facts that the most that has 

ever bsen admitted or proved is that the 

defendant has a permanent right in the 
land bat not at a fixed rate of rent; she 
ie, therefore, liable to pay rent on the 
exoess area and to pay a fair and equitable 
rent." 

The Distriot Jadge remanded the ease 
to the Sabordinate Jadge for a dnding 
as to «7bat enhanoement, if any, eboold 
be granted. 

The High Court in second appeal restored 
the decree of the Subordinate Judge. 

On tbe present appeal 

Mr. DeOruylher, K. C. (with him Mr. 
Eddis), for the AppelUnts, submilted that 
tbe rent was enhanoeable nnder the ordinary 
provisions of the Bengal Land Law, which 
there was nothing to exclude. Bespondent 
was a tenore holder : section 7 of tbe 
Bengal Tenancy Act applied. Respondent’s 
contention that tbe tenure was mourasi 


by the Coart till 15 years after the last 
enhancement by contract. 

Sir IK Qnrtk, for tbe Respondent. — Tbe 
plaintiffs admit that defendant is their 
tenant : it was tbrongb Cowasjee she obtained 
possession. Cowaejee’s power of attorney 
aathnriien him to clear land, and be most 
incidentally have piwer to grant snoh 
leases as are asaal for that parpnee. All 
leises in the Saoderbands are mourasi 
itiokurrari. The dooament described as a 
pottah was not a lease strictly so called : 
a lease was to f:)llow, although not actually 
given. Formal leases ware later on given 
to two other persons who bad other parts 
of tbe l,0^/0 bighas, and in each case they 
were mourasi mokwrari. The plaintiffs* 
books alf'O support oar case as to tbe terms of 
the tenure. The contract here was made 
before the Bengal Tenancy Act, so no arga* 
ment can be based on section 9. Tbe fact that 
we have paid 17 annas for so many years goes 
far to show that the r/^nt is 6xed. In oases 
like tbi^, where a maximum rent is Oxed, 
it must be presumed, in the absence of 
anything else that the rent is 6xed for all 
time : Baboo iJhunput Singh v. Oooman Singh 
(2-, Soorasoonderee Dnlea v. Golam Ali {3>, 
and IIuTo Prcsad Roy Chowdhury v, Ohundes 
Churn (1). 

Mr. DeQjuythtir, K. C-, in reply. — If the 
lease were reconstructed, the terms of it 
would be 

1. We will take no premium. 

2. In consideration of that, yon will 
bear the oost of clearing over a certain 
small sum. 

3. Tbe holding will be hereditary. 

It oannot ba argued from this that the 
rent was to be 6xed. 


mokurrari was not made out. The pottah 
on which she relied, not being registered, 
was inadmissible in evidence nnder sections 
17 and 47 of the Indian Registration Act. 
Cowasjee bad no power to grant such a 
pottah. 

Dr. Eddis followed. — Tbe argument from 
le^pondent’s long payment of 17 snnae per 
bigha that her rent ie not enhanoeable 
has no force. Under section of tbe Bengal 
Tenancy Act her rent could not be enhanced 

(IJ 9 0.305; \i G. L. a. 251; 4Iad. Doo. (n. s.) 984. 


[ViscoUKT Cave.— The Company has lost 
the counterpart of tbe lease, and only 
have n entry in their books. There may 
have been terms not expressly stated in 
the memo. When the Company proceeded 
on the lease, in 1898, they gave mokurrari 
to other tenants; also, there is tbe fact 

that for years you did not claim to enhance 
the rent.J 

[SiR John Eoag, — How do you explain 


O n « , H W W. It. 3 If. U. 

^ 20 E. R. 164, 

tS) 15 B. L. R. 12 j Jiofej 19 W. R. 141, 
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the Gompaoy’s giving mokurrari to tbe 
others ? j 

They may have paid a premiom. My 
eabmissioD ie that it has not beau proved 
by legal r'videnoa that the leass was to be 
^nokurra'i. 

JUDGMENT. 

Ma. Ameer &li — This appeal arises oot 
of a salt broQgbc by the Dlaintiff CoupaDy 
in the Coart of tbe First Sabordioate 
Judge of tbe 2-1 Pergannahs in Bengal 
for the enhaDoement of the rent cf a 
teoara held ander them by the respoodeot. 
Tbe Subordinate Judge dismissed the suit, 
holding that tbe rent of tbe tenure was 
not eabaneible; bis jadgnent was reversed 
on appeal by the District Judge. On 
sesoni appeal the High Court of Calcutta 
oame to trbe eonolusion, as an inferenoe of 
law on tbe dooumentary evidense and the 
oonduot of tbe partie.s, that tbe view 
taken by the Subordinate Judge was well 
founded, aud it aooordingly set aside tbe 
Dietriot Judge’s order and restored that 
of tbe 6ret Court dismissing the suit. 

Tbe plaintiff Company, a Syndicate, was 
formed in Bombay with tbe object of 
aoduiriog from Governmeut grants of land 
in tbe Sonderbun jungle tract and 
reolaiming tbe same. Tbe procedure that 
was adopted for tbe purpose was to 
carve out the land granted to them by 
Government into a number of subordinate 
tenurest to the holders of wbiob was 
entrusted the actual work of reclamation 
and tbe Eettlement of ryots on land so 
realaimed. It would appear from tbe record 
that tbe Syndicate ordinarily gave some 
peonniary assistance tonards tbe reolama* 
tioD, but in tbe instance in dispute they 
waived the payment by tbe tenure holders 
of the oeual premium or snlami on account 
otthe heavy cost of tbe work. 

The plaintiff Oompany, it is admitted, 
aarried on their work in the Sunderbun 
traot through an agent named EJuljee 
Oowasjea, who was in tbeir service for a nnm* 
her of years prior to 1885, and oontiaued in 
that oapaoity ontU 181^3. Tbe po«er-of* 
attorney given to him, which bears date 
the 3j0sb Ootober 1878, ie of tbe osoal 
oharaater. It gives him, natorally under 
the otreDmetaooes, vary wide powers. In 
eseroiae.ot this authority he grsuted to a 
aamber of people solleatirely, ealled 
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Teacher A Co., a tenure consisting of 1,000 
bighas of land, roughly 3d3 acres, which 
subsequently was split up into three lots, 
one of which, consisting of 193 bighas, is 
now held by tbe defendant respondent in 
tbe present appeal. The plaintiffs admit 
that tbe tenure was mourousi, but they allege 
that tboogh permanent and heritable, 
it did not carry with it the inoidenc of 
Bxity of lent as alleged by tbe respondent 
The plaintiff Company further alleged that 
tbe counterpart of tbe lease granted to 
tbe tenure bolder was lost. 

Id support of her contention that the 
tenure then created was non enbancible, 
tbe defendant produced a memorandum 
executed by Eduliee Cowasjee, wbiob sba 
alleged set out tbe terms of the contract. 
To tbe recaption in evidence of this 
msmorandum tbe plaintiff Company 
objected, contending that, as it was 
unregistered, it was inadmissible under see* 
tioos 17 and 47 of tbe Indian Registration 
Act. 

The Subordinate Judge overruled tbe 
objection, bolding that it was neither a lease 
nor an agreement for a leise, but only a 
memorandum relating to a previous and 
completed transaction by which tbe tenure* 
holders had obtained possession of tbe lands. 
Tbe learned Judges of the High Court take 
tbe same view. Their Lordships are unable 
to concur with the judgment of tbe High 
Court on this point in face of tbe admission 
by Ramtrabi Cbskravarti, one of tbe tenare* 
holders, that be got into possession ander 
tbe memorandum, which be regards as his 
lease. Being noregistered, it is inadmiasi* 
ble in evidence, and no effect can be given 
to it ■, bnt tbe respondent relied also in 
support of her case on an entry in the 
settlement books of the plaintiff Company 
which is in these terms 

"f^nt free from 1291 to 94 B. S. 

* 4 annas in 1295. 

"a annas in 1298. 

"12 annas in 1297. 

"17 annas in 1298.” 

Tbe District Judge does not appaar to have 
given much attention to this document, bat 
tbe Subordinate Judge and tbe High Court 
bctb attach to it, aud rightly, in their 
Lordships’ opinion, great importance in 
judgtugof tbe character of tbe tanaacy wuich 
BJulies Cowasjss aoting as the Ootopany’a 
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agent created in 16d5. Tha docament ia 
fonnd in the booka of the plaintiff Com 
pany, and if it is open to the con* 
atrnotion for which the reapoodent contends, 
taken in ooojanotion with other circom* 
stance'*, their Lordship) can arrive only at 
one ooDclosioD, that the claim of the plaintiff 
Company most fail. 

Before proceeding farther their Lordships 
desire to observe that the plaintiff Com' 
pany in 1895 put up the tenure in question 
to sale for arrears of rent. They admit 
that it is heritable (mouroosi', and by their 
conduct in trying to bring it to sale, they 
admitted it to be transferable ; in other 
words, that it is a permanent, heritable, 
and transferable tenure. The only question 
is whether the rent is fixed as the defend' 
ant alleges, or is liable to enhancement 
from time to time under the provisions of 
the Tenancy Act. Ordinarily the two admit- 
ted obaraoteristioB would create a presump- 
tion in favour of the tenant, and throw 
on the plaintiff the onus of shoving that 
the tenure is wanting in the characteristic 
of fixity of rent. But assuming that the 
onus lay on the defendant, their Lcrdships 
are of opinioo that she has fully discharged 
it. In the booka of the plaintiff Company 
it is expressly stated that the tenure should 
not be liable to rent for the first four 
years. After that it is to carry rent on a 
progressive scale until in 1296 it reached 
one rupee one anna. The contract as to 
progressive rise thus came to an end in 
1298, and there is no reference to further 
enhancement by operation of law. In their 
Lordships* opinion the clear inference from 
these facts is that the maximum rent reached 
in 1298 was the fixed rent of the tenure so 
long as it lasted. Thisform of agreement, in 
the case of reclamation leases, has formed the 
sabjeot of decision in three oases. In the 
case of Qolam AU v. Qopal Lai Tkakoor (4) 
Mr. Justice Phear observed as follows : — 

** 1 am led to this (oonolusion) in great 
degree by consideration of the fact that 
the parties to the contract have carefully 
provided for a variation of the rent up to 
a maximum of Rs. 5 per kanee, and have 
yet been entirely silent as to any possibility 
of variation beyond that amount, and also 
that they have minutely prescribed the mode 

(4) 9 W. R. 66. 


in which the exosss lands within the given 
bcaodaries are to be assessed at rates rising 
up to the same amount, Rs. 5, but at the 
same time have made no allusion to any other 
ground for the enhanoement of the juvima to 
be paid for the land lease. *’ 

This case came up on appeal before the 
Judicial Committee, and their Lordships 
agreed with the High Court that the 
terms of the agreemsut carried fixity of 
rent. The words used by the Board in giving 
their decision on the point are important 
[Soorasoonderee Dabea v. Oclam Ah' (3),] Their 
Lordshipe observed : — 

" The kabuliyat did not contain the term 
mokurrari or the words from generation to 
generation, ' and the kabuliyat was one of 
modern date, and there was not as in Dhunput 
Singh's'case (2) any long uninterrupted enjoy- 
ment at a fixed, unvarying rent. It wa", 
however, admitted by both parties in argu- 
ment that the tenure was a permanent 
one. It is unneaessary for their Lordships 
to express any opinion on that point, and 
they, therefore, abstain from doing so. 
Looking at the words of the kabuliyat, their 
L'^rdsbips are of opinion that it was the 
intention of the parties that in and after 
the year 1264 the defendant should bold 
at the fixed rate of Rs. 5 per kanee, and 
that consequently the rent was not liable 
to enhancement beyond that rate.’* 

In Euro Prasad Roy Chcwdhury v. Ohundee 
Churn (1) Mr. Justice Wilson, after- 
wards Sir Arthur Wilson (sitting with 
Mr, Jnstioe Maclean), dealing with the con- 
etruotion of an agreement of a similar 
character, expressed himself as follows: — 
Now the question is shortly this. When 
land is let for the purpose of clearing 
jungle or other reclamation and on this 
ground or any other ground meotioned in 
the lease a reduced rent is provided for 
the first few years and it is eaid that the 
rent is to be at such and such rate, a 
sum as the fall rent, does that mean, as 
the words seem to import, that the full rent 
is to be the full rent as long as the tenure 
subsiste, or is such a rent liable to enhance- 
ment under the provisions of the rent 
law. We agree with the lower Appellate 
Court in thinking that the decision of the 
Privy Gonnoil in Soorasoonderee Dahea v. Oolam 
Alt (3) is an authority for holding that 
the former view is the true one, and that 
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ID tfae preBent oase the rent cannot be 
eDbaoced.” 

Connsel for the plaintiSe were asked if 
they knew of any oase in which a contrary 
view bad been taken, and they frankly 
admitted that they had foond none. Nor 
are their Lordships aware of any. 

The oondaot of the plaintiff Company 
sapporta the reapoodent's oase. There oan 
be little doobt that the plaintiff Company 
mast have been folly aware of their agent’a 
transaotioDS ; not only is there a presamp' 
tioo that he mast have faitbfnlly carried 
oat his duties and kept them informed of 
his dealings with the tenores, bat there 
are the ontatandiug facts that they reoeived 
an nnvarying rent for nearly seventeen 
years ; that when the original tenure was 
split op they oonhrmed to two of the 
grantees two of the plots at the 6xed 
rent reached in 129S, and that they 
alloA'ed the defendant to raise permanent 
structures on the tenure and to materially 
alter its agricultural character, although 
they must have known of her acts, as they 
had admittedly a branch ofldee at Motia 
not far from where the lands lay. 

On the whole their Lordships are of 
opinion that the judgment of the High 
Court is correct, and that this appeal should 
be dismissed with costs. 

Their Lordships will humbly advise His 
Majesty accordingly. 

Appeal dismissed. 

Solicitors for the Appellants: — Messrs. 
Sandersorit Adkinha 8r lUddis. 

Solicitors for the Reepondeut: — Messrs. 
T. L, Wilson Oo. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

PiBST Civil Appral No. 19.B oi 1918. 

October 19. 1918. 

Present:— Mr. Mittra, A. J. 0. 

RATANLAL — Appillint 

versus 

ANWAR SHAN— Rbspovoirt, 

Evidence Act (I oj IST2), s. 9Z— Decree, adjutlmint 
of^Vert^cation of adjustment— Compromise^ whether 
new contraet— Oral evidence, admissibiliti/ of^ to prove 
eowspremisf'^entmet Act (II of 25 . 


Wlioro ill execution of a decree the parties effect 
a comjiromisu and in consequouce ceriify the 
ailjiistinent <>f the deci'oe to the U<nirt, whereupon 
the execution case is struck oft’ on the ground that 
the decree is fuily satisbeci, the order of the Uourt 
is binding on the parties aiul there is no ioiigor 
an opcnuive decree in exisfence. ihe fact that 
the liabilities under the decree form the considera- 
tion for the compromise, does not prevent that 
cmapiomisc from l)oing a new and indopendeut 
euiitract wliicli may form the ba&is of a suit and 
whieli may bo proved by oral I'videnco, and such 
evidence would notsunoiiiii to ‘ contradicting, varying 
adding to or subtracting from the terms of the 
clccrec. [p col. 

First appeal against the decree of the Sub* 
Judge, Akola, dated the diet January 
1918. 

Mr. B. iiudholkar, R. B., for the Appel- 
lant, 

Mr. M. V. joihi, for the Reipondent. 

JUDGMENT, -—The plaintiff obtained a 
decree on the 2Jtb July 1910 for Ra, 8,486 
(six thousand four bnodred and eigbty-five) 
and costs, the decree carrying interest at 
eix per cent, per annum. On tbe liJnd Sep- 
tember I9ll two of tbe judgment-debtors 
entered into a compromise witb tbe decree- 
holder. Tbe amount due under tbe decree 
was found by tbe parties to be Ks. 7,b28 
(seven thousand eix hundred and twenty- 
eight). Tbe plaintiff agreed to accept 
Rs. 7,200 (seven thousand two hundred) in 
full satisfaction of the decree. Bashiruddio 
one of tbe judgment-debtors, paid Rs. 3,600 
(three thousand six hundred) and the defend- 
ant, another judgment-debtor, executed an 
acknowledgment in tbe piaintiff’d hooka for 
tbe same amount. On tbe following day 
the decree- holder’s Fleader oertihed tbe 
adjustment and tbe execution case was struck 
off, as tbe decree was fuijy satisfied. Tbe 
defendant had dealings witb the plaintiff 
and tbe suit has been brought for the ba- 
lance doe which ioolodes this item of 
Bs. 3,600' (three thousand six hundred). 
The lower Court has disallowed this item 
on the ground that tbe suit, so tar as tbis 
item is ooDcerned, is based on a mere acknow- 
ledgment. It is, however, conceded before 
me by tbe learned Advocate for tbe respond- 
ent that tbe further pleadings of the parties 
have elicited all the material facts bearing 
on this claim and that tbe suit is not liable 
to be dismissed oo this teobnioal ground, 

The argument on behalf of the respond- 
ent is that tbe acknowledgment is not a 
promise to pay and that evidence of sub- 
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fleqoent oral agreemecfc to modify or raaoiod 
tbe decree is ioadmissible aoder eestion 92 
of tbe Bvideine Act. Jt miy, however, be 
fairly arged on tbe other side ootheeatbo 
rity of the Privy Oonnoil jadgment in ifani. 
raw V. Rupchand (l) that eooh an 

aokoowledgment implies a promise to pay, 
thoQgh it oanoot he an express promise to pay, 
a barred debt, within the meaning of section 25 
of the Contract Act. Some SQoh distinction 
between an express promise and acknowledg- 
ment is necessitated by the terms of section 
19 of the Limitation Act when compared 
with section 25 of the Contract Act, as was 
held in Oohind D(U v, Sarju Djs (2). Bet 
even apart from tbe aokoowledgment 1 am 
of opinion that the plaintiff i? entitled to 
prove the compromise of the decree by oral 
evidence in this snit. 

The respondent relies upon Karan Singh v. 
Kanhai L 2 I li), where it was hell that sec- 
tion 92 of the Indian Evidenoa AotoflS/2 
forbids proof of a distinct subseqaent oral 
agreement to reioiod or m)dif/ a decree, 
whether or not such decree bs an embodi- 
ment of a ‘disposition of property’ within 
the meaning of that phrase in tbe said sec- 
tion. I agree with my learned predecessor 
that a decree is neither a contract nor a 
grant or other ‘disposition of property.’ I 
do not see how it can be regarded ss a 
document embodying tbe terms of a ‘dis- 
position of property.’ It merely embodies 
the result of an adjadication. I also 
agree that proviso 4 cannot be called in 
aid to allow oral evidence regarding an 
adjustment of a decree, if such evidence is 
excluded by section 92 itself. Proviso 4 
seems to lay down merely a rule of restriction 
by disallowing evidence of sabsequent oral 
agreement where tbe contract, grant or dis- 
position of property is required by law to be 
in writing or has in fact been registered. 

With doe respect it appears to me that 
the questioDi which has not received suffi- 
cient consideration in the jndgmeot, is 
whether an adjustment of a decree is an 
agreement by way of contradicting, vary- 
ing, adding to or subtracting from* the 
decree, though it is an agreement to ‘rescind or 

(1) 2 N. L R. 130; 4 C. L. J, 94 (P. C.)j 8 Bom. L. 
H. 60.} 10 C. W. S. 8745 1 M. L. T. 199; » A. b. J. 
626; 16 M. L. J. 300; 83 0. 1047; 33 I A 165. 

(21 30 A. 268; 5 A. L. J. 274; A, W. N*. (1938) l »9. 

(8) 8 Ind. Cas. 279; 6 N. L. E. 123. 


modify it. A cootemporaneoas oral agree- 
ment does not rnpoind or modify’ a written 
agreement bat it may contradict, vary, add 
to or snbtraot from’ its terms A eubse- 
qaent agreement rescinds or modihes’ them 
but does it contradict, nay add to or sub- 
tract from the prior agreement, within tbe 
meaning of section 92? It is, however, nn- 
necessary to pursae this subject any farther 
so far as this case is oonoerned. 

Tbe adjostment of tbe decree was certi- 
fied to the Court on tbe 2drd September 
1911, and thereupon tbe execution ease 
was struck off ou tbe ground that the decree 
was fully satisfied. This is proved by the 
record of the execution case, and not by 
oral evidence Tbe order of tbe executing 
Court is now binding on the parties. There 
is, therefore, no longer an operative decree 
in existencs. The fact that the liabilities 
under the decree form tbe ooasideration for 
the oom3r«?mi99 sned upon, does not prevent 
that oompromiss being a new and inlepsod- 
ent contract which may form the basis of 
a suit and which may bs proved by oral 
evidence. The plaintiff ia tbe present suit 
cannot bs said to bs giving oral evidsnee 
contradicting, varying, adding to or subtract' 
ing from’ the terms of tbe decree. 

Under section 257A of the Civil Proce- 
dure Code, 1882, each a compromise with- 
out tbe sanction of the Court, when sought 
to be enforced by a separate suit, was valid 
according to all the High Courts except that 
of Bombay. That section is repealed in 
tbe present Code and, therefore, there is no 
objection to tbe plaintiff's claiming interest 
at a higher rate than that allowed by tbe 
decree. 

Some evidence bis bsen given on behalf 
of the defendant to prove that he was not 
to be held liable for any amount above 
Rs. 2,500 (two thousand five buudred; and 
that in any case be was not to pay interest 
on tbe amount of Re. 3,600 (three thousand 
six hundred). 1 agree with tbe Court below 
that the evidence regarding this alleged 
agreement is unreliable. Tbe fact that there 
was a subaequent aoknovledgment signed by 
the defendant for Bs. 5,400 (five thousand 
four hundred) in waich interest was cabu- 
lated on Bs. 3,600 (three thonaand six hund- 
red) at tba rate of ten aonaa per cent, par 
mensem, shows the understanding of tbq 
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parties as regards the rate of intereat and 
the extent of the defendant’s liability. 

The resolt is that the plaintiff is entitled 
to Rs. 3,600 (three thousand six handred) 
with simple interest at ten annas per cent, 
per mensem from the 22nd September 1911, 
The deoree of the lower Coart is aosordingly 
modified by allowing an additional sam of 
Rs. 4,891*8 0 (fonr thoasand eight handred 
and niuety*one rnpees and eight annas). 
This som will carry interest at six per 
oent. per annum from the date of suit till 
realisation. The respondent will pay the 
appellant’s oosts on Rs. 4,891-S-O in both 
Coarts and bear his own costs. 

Decree modified, 


CALCUTTA HIGH COURT. 

Appaal PdOAf Appsllate Daoree No. 233 

OF 191tf. 

May 28, >919. 

Present: — Mr. Jostice Newboold. 

RAM KUMAR BHOWAL and another — 
PLAiNTiFpj— A ppellants 
versus 

CHANDRA KANTA CHAKRABARTY— 

DkPENUA-'T R'.iPONDkNT. 

Assam Land Uevenue Regulation (I of 1886^ 
86.28, 16 * — Deputy Commissioner, whether has poiver 
to settle boundary dispute coming to his knowledge 
otherwise than in course of setilemenl proceedings - 
Oivil Court, whether can entertain suit regarding 
boundary dispute in respect oj which Deputy Com- 
misstoner hoe passed order — ./urisdiciion of Civil 
Court, when ousted. 

Id order to give a Settlemerit Officer jurifidiction 
under soctioD 3 of the Aasam Land Bevenue 
Begulation there must be a report by a tiurrey 
Offloor ooncemiDg a boundary dispute that has come 
to hit knowledge in the course of his surrey. The 
Begulation gives a Deputy Commissioner no power 
to settle a dispnte which arises long after the 
settlement proceedings and which comes to bis 
knowledge on an application from one of the parties 
ooncomed. [p. 63U, col /; p SSI, col. I.] 

Where the order of a Deputy (.'ommissioiier 
dooidiag a boundary dispute on the applicati m of 
one of the parties concerned does not appear to bo 
one which is final by reason of its baring lx:cn 
passed under section 23 of the Assam '.and Kovenuo 
Begulation, nor does the order show nnder what 
seotlon the Deputy Commissioner purported to act, 
Civil Court has jurisdiction to entertain a suit 
ibgarding the dispute, ( p. 630, ooL 2.] 

34 


The question whether the Ciril Court lias juris 
diction or not depends on whether the order 
of the Deputy Commissioner was or was not passed 
under section 23 of the Regulation, [p. 530, col. 2.J 

Appeal against the deoree of the Sab* 
ordinate Judge, Lakhmipur, dated tbe 13th 
October 1917, affirming that of the Monsif, 
Dibrugarh, dated the 12tb May 1917. 

FACTS appear from the jadgment. 

Dr. S. 0. Rasak, (with him Baba Asita 
Ranian Chatterjee) for the Appellants. — The 
lower Appellate Coart without going into the 
merits of the case dismissed the sail, hold* 
ing that by virtne of a oertain order of 
the Deputy Commissioner relating to the 
matter in sait the Civil Coart had no jorisdio* 
tion to interfere. The order of the Sob* 
Deputy Oolleotor is dated 21st May 1916. 
The order of the Deputy Commissioner is 
dated 8tb Jane 1916. Then there was an 
application by the plaintiff for review, which 
was decided on 8tb Joly 1913. 

Babu Qunada Ohara Sen, for the' Re- 
spondent. — The last order is not an exhibit in 
the case, and so the appellant cannot, lu 
second appeal, rely on that order. 1 

The order though not marked as an 
exhibit ia on the record, Upon a proper 
oonstraotion of the orders of the 8th Jane 
and 8(b July it would appear that the 
order was subject to any decision of the 
Civil Court iu the matter. The Civil 
Cmrt ha^ gon jurisdiction to entertain a 
Haiti reU'iog to the boundary dispute in 
q'i^4ion. hiiau-e the rrder of the Deputy 
Oomm'SHioour is not final. The dispute 
was not brought to the knowledge of the 
Oe:>aty Commissioner in the oonr.-<e of 
earvey and settlement proceedings and so 
the order cannot be treated as final. 
Retere sections 23, 1 54 of the Assam 
Lind R-*veims Regalati <d 1886. 

Bibo '7«n da Charan Sen, (with him Bibu 
ijIujsW-'i S ith Oi« Oaph), for the Rs* 
Bp)ride — The D«/a<y Commii’sioner is a 
Sattlemint Uffiier coder section 138 of the 
A-<saui Lind Revenue Regaiation, i88i, and 
tbe only section under which be could 
have acted is section 23, which provides 
that tbe order of tbe Dsputy Commissioner 
exercising the powers of a Settlement 
Offioar is final and is not open to revision 
by cbe Oivil Court Tbe view taken by tha 
lower Appellate Court Is oorreot. Under tha' 
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oorreaponding Bangui A-jt V of 1875, ifc 
has bean bald that in saoh a oase the 
order of the Depaty CommissioDer iatinal. 

Dr. Sarat Chandra Basak, io reply, 
contended that there was nothing on the 
record to show that the order was one nnder 
section 23. Under the oironmstanoeB the 
Civil Court had jarisdiotion to entertain the 
snit. 

JUDGMENT. — This is an appeal against 
a decision dismissing a suit for recovery 
of possession of a small piece of land in 
the town of Dibrngarh. The land in snit 
is a piece of land between the home* 
steads cf the plaintiffs and the defendant 
and the dispute between the parties is a 
boandary dispute. There was a survey and 
settlement in 19ll, in which the boundary 
between the lands of the two parties was 
laid down by the settlement authority. 
In 1915 the Sab*Depaty Collector held 
an enquiry and found that the defendant 
had encroached on the plaintiffs' land 
to the extent of 33 links and that the 
plaintiffs bad encroached on the defendant’s 
land to the extent of 3 links, and the Sab- 
Deputy Collector referred the plaintiffs to 
a Civil Court for redress, on the 2lBt 
May i916. Then 1 find that the parties 
appeared before the Depaty Commissioner, 
but whether they made an appeal from 
the Sub-Deputy Collector’s order or put in 
a fresh application regarding the boandary 
dispute does not appear from the papers 
that have been filed in these proceedings. 
The Depaty Commissioner passed an order 
that the parties must abide by the existing 
boundary. On the record of the first 
Court there was also a copy of the later 
order of the Deputy Commissioner dated 
the 8th July i& 6 in which be says:— . 

He must adhere to the boundaries fixed 
at the last re settlement unless he can get 
a decree of a Civil Court altering them”. 
Though this document was on the record, 
it was not marked as an exhibit and no 
reference was made to it in either of 
the lower Courts. In the suit brought by 
the plaiotiffi with reference to this boundary 
dispute, the Muuaif went into the merits 
and decided in favour of the defaudaut 
and also held that the Civil Court hud 
no jurisdiction having regard to the pro-' 
visions of the Assam Land Ravanue Regula* 
tion, 1886. On appeal, the lower Appellate 
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Court only decided the question of jurisdic- 
tion and ocnfirmed the order of dismissal 
of the suit. Obviously if, as is contended, 
the order of the Deputy Commissioner, 
dated the 8tb July 1910 was in review of 
his order dated the 8bb June of the same 
year, it cannot be treated as a final order 
onsting the jarisdiotion of the Civil Court. 
But this order has not been properly 
proved, nor did I allow it to be put in in 
evidence in acoordance with rale 27 of Order 
XLI, Civil Prooednre Code, though 1 might 
have done so, if 1 bad not held that the appeal 
would succeed on other grounds. 

Whether the Civil Court had jarisdiotion or 
noldepeuda on whethertheorder of the Deputy 
Commisioner was passed under section 2i 
of the Regolation. That section provides: 
“Whenever, in the course of survey, it 
omes to the knowledge of the Survey 
Officer that any biundary dispute exists, 
be shall notify the same to the Settlement 
Officer who shall proceed as follows”. 
Then the section lays down how the 
Settlement Officer shall proceed to determine 
the boundaries in the oase of different 
classes of boundary disputes. Sub-seobion (2) 
of that section provides that the order 
of the Settlement Officer determining any 
boundaries or any dispute under two of 
the clauses of that section shall be final. 
Section 151 of the Rsgalation provides 
that any matter respecting an order 
expressly declared by this Regulation to 
be final shall be excluded from the jurisdic- 
tion of a Civil Court. It appears to me 
that this appeal must sucosed, on the 
ground that the defendant has failed to 
show that the order of the Deputy 
Commissioner deciding this boundary dispute 
was one which was final by reason of its 
having been passed under section 23. Copies 
of the orders passed do not show under 
what section the Deputy Commissioner 
purported to act. Farther, it will appear 
that at the time when the order was 
passed no settlement operation was going 
on. Section 23 is a part of Chapter HI 
of the Regulation, which deals with settle- 
ment and resumption. In order to give 
the Settlement Officer jurisdiction under 
that seotioo, there mast be a report 
to be made by a Survey Officer of the 
dispute that has come to bis knowledge 
in the course of his survey. The Deputg 
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OommissioDer’a powers as a Snrvey Officer 
are given bim by seotion J 38 of the 
EegolatioD. That section empowers the 
Chief Commissioner to invest any officer 

4 

with all or any of the powers of a Settle* 
moot Officer daring the oarrenoy of a 
settlement and farther provides that if no 
Settlement Officer is appointed, the Deputy 
Commissioner shall have all the powers 
conferred by this Rsgulation on a 
Settlement Officer or Survey Officer. 
The learned Vakil for the respondent 
has not been able to show me that 
there is any section in the Regulation 
which empowers a Settlement Officer to 
settle disputes other than those which come 
to the knowledge of the Survey Officer in 
the course of a settlement proceeding. It 
will appear that tho R3guiation gives the 
Depaty Commissioner no power to settle 
a dispute, such as is tbs dispute in the 
present Oise, which arose long after the 
settlement proceedings and which came to 
the knowledge of the Deputy Commissioner 
on an application from one of the parties 
oonoarned. Taking this view, 1 must hold 
that the learned Subordinate Judge was 
wrong in dismissing the appeal bsfore 
him on the ground that the Civil Court 
bad no jurisdiction. 

The appeal is allowed, the judgment and 
decree of the lower Appellate Court is set 
aside and the case is remanded to that Court 
for a decision on the merits. If the 
erder of the Deputy Commissioner of the 
8th July 1916 had been properly pot in in 
evidence and the learned Subordinate Judge’s 
attention bad been drawn to it, it seems 
to me oulikely that the learned Judge 
would have held that the Civil Court’s 
jarisdiotion had been ousted. 

As the appellants failed to do this they 
mast pay the ooste of this appeal. 

Appeal alloufed) Oaee remmded. 


COURT OF THE FINANCUL COMMIS. 

SIGNERS, PUNJAB. 

Revends Revision No. 24 ok 191819. 

May 29, 1919. 

FrstenU — Mr. Maynard, F. C. 

RAM GRAND and others— Depeniants — 

Applicants 

venus 

KI5HAN GRAND and oruERS — Plaint 
iFKs — R espondents. 

Punjnb Tenancj Act of 1887^^, ss. 56, 59, 60, 

111, Il2 — Occupftnc'i tvnancij, iilienation of — Agree- 
ment recorded in settlement record, ivhether can 
ovenide provisions of Act— Intention of pa}-ties — Prece- 
dents, I’tiluc of — Suhordinalc Cv\iris, dutg of. 

t 

The provisious of the Punjab Teiumcy Act in 
reg,ir<l to the alienation of, jiqJ succession to, an 
occupancy tenaoey may be overriddeu by an agree- 
ment valid aecordiog to the provisions of sections 1 1 1 
and 112 of the Act. [p. 533, col. 1.] 

All agreement entered in a settlement record must 
be interpreted in a reasonable manner, and as a 
whole witli due reference to all the provisions which 
it contains: it cannot bo construed so as to give in 
perpetuity to an occupancy tenant, his heirs and 
assigns an unrestricted power of alienating his 
tenancy, unless such an intention is expressed in 
clear and unambiguous laiignagi:, uiicontiadictcd by 
otlicr provisious such as those regarding the treat- 
inent of the tenancy on failure of heirs, [p. 533, col. 

2 j 

It is always "pen to the subjrdiuatc Rovenuo 
Courts to consider jirevious docisioiis of the highest 
Revenue Court which appear to be relevant to tho 
decision of a case pending before them and it is 
desirable that they should follow such decisions, 
even when unpublished, where it is perfectly certain 
that the facts are in all respects similnr and tho 
issue is the same. But unpublished rulings must 
bo treated with more caution than published 
raliugs. [p. 534, col. 1.] 

RsviaioD from the order of the Commia* 
eioner, Jallaodor, dated the 9tb September 
1918. 

The Hoa’ble Mr. Muhammad 8hafi, for the 
Petitioners. 

Messrs. Beechey and Hanak Ohand, for the 
Elespondeats. 

JUDGMENT. — 1 have beard the Goansel 
for the parties. The priooipal question is 
whether certain entries in saooessive adminis* 
tratioD papers of the village of Maloat oon- 
stitate an agreement whereby the applioants 
(who are oooapanoy tenants bat not onder 
Beetion 5) are at liberty to alienate their 
oeoapaooy rigbte without the previous son- 
sent in writing of the landlord, wbioh sso* 
tioD 56 of the Panjab Tenaney Aot makes a 
normal oondition of snob alienations. 

The entries in qnestion are these. Iq 
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clause No. IV of the adminiatration paper ent thinj? to be a tenant of ten yeara’ stand’ 
of 1857 the following passage occnra:— ing m 1900-01. Plainly, the draftera of the 

The tenants oultivatipg the land for more paper of 1882, and, still le^e, those of the 
than 10 years have been classed as qidim paper of 1900-01, did not mean what they 
and those of less than 10 years’ standing said when they assigned large powers and a 
have been classed as -adid. The gjdim special security and a spsoial devolution of 
tenants can either cultivate their tenancies tenure to persons who had been occupying 
themselves or can derive a pro6t by having land for ten years at each of these tw ) dates 
them cultivated by others. They can sell or respectively. The laxity of the language 
alienate their right of cultivation (kaqq employed shows that former entries were 
/^asht). The wild tenants cannot have their repeated without any serioua consideration 


lauds cultivated by others.” This is the 
document upon which the names of some of 
the landlords appear- and the natural con- 
struction to be put upon the passage cited is* 
that it dehnes the oonditioDS upon which 
tenants may, or may not, pae.s on the right 
of cultivation to others. The S-<ttlement 
Udocer’s iinal robkar dated September I2tb, 
1858, uses similar language regarding the 
power of transfer of the right of cultiva- 
tion {hoqq kasht). And in a later passage of 
the robkar the Settlement Officer goes on to 
eay that the tenancy shall go to the land- 
lords, in the absence of descendants or oo- 
tenanto, on the death of a tenant, whether 
qadim or jadid. 

An entry similar to that of the robkar 
above cited is repeated in the administration 
paper of 1 882, with a preamble setting forfh 
that the entry is made in accordance with 
section 2 of the Tenancy Act of 186$ f which 
provided that entries in the record of a 
regular settlement sanctioned by the Local 
Government before 1871, regarding aliena- 
tion of oooupaooy tenancies among other 
matters, were to be deemed to be agreements, 
remaining operative in spite of anytbmg 
contained in tbe Act of 1858), In clause 
No. 19 of ihe administration paper of 190u 0l 
tbe following is the language employed: - 

"The tenants of more than ten years' 
standing are classed as qadim and those of 
less than ten years' standing are classed as 
jadid in accordance with (the entries in past 

Records of Rights). The qadim tenant 

...is entitled to sell or transfer his cultivator’s 
right {haqq kashtkari).^' 


of the 8igni6oiooe to bs attached to them 
The later entries must b? left entirely out of 
eaoDunt in determining whether the oecu* 
p\noy tenants of the land now in dispute had 
or had not a right of alienating the tenancy, 
without the landlird’s consent. If such a 
right exists, it can only exist in virtue of 
the entries of 18)? and 1838, authorizing tbe 
tenant, as suooessor-io interest of persona 
who were ‘'qadim'* tenants at tbe date, to 
exercise it. 

Throughout the proceedings in this case 
Him V. Muhamadi (1) has been cited 
as an authority for the view that an 
entry in the administration paper of a 
village constituting an agreement under 
section 111 or 112 Punjab Tenancy Act is 
in force only for the term of tbe settlement. 
Wbat the Cbisf Court in that case astually 
said was that, in the absence of an express 
intention to tbe contrary, agreements recorded 
in a seitlemeot record are not intended to 
take effect after the expiry of the period 
of the settlement. The learned Judges 
cited in support of this view Fateh Bakhsh v. 
Lehna (2) (a case in which tbe agreement 
was expressly limited to tbe term of one 
settlement) and Musammat Narain Devi v. 
Bira (3) (where tbe record did not fnl61 
the conditions of section 1.2, Punjab* 

Tenancy Act, because it was prepared after 
18?0. 

I have examined a number of rulings, 
Rin)ha V Oh'ihar U), Jowahir Sinqh v. Asa 
(5), Lehna v. Ohetu (6), Phina Singh v. 


These successive entries have the super- 
ficial appearance of being virtually verbatim 
repetitions of one and tbe same set of state- 
ipeuts. But it was a very different thing to 
be a tenant of ten years’ standing in 1882, 
from being a tenant of ten years’ standing in 
185V. And it was a still more widely differ. 


(l 26Iiid Gas. 404j 16 P. R. 19l5j 64 P. L. R. 
1916s 21 P. W. 8. 1915. 

(2j 4 lad. Oas. 851; 97 P. 8 . I90J: B6 P, W. R. 
1009: 10 P. L. R. 1910. 

843, 22 P. R. 1914; l2r.L. R, 
339 r. L. R, 1913, 

(4) 47 P. R. 1877. 

(6J 64 P. R. la77. 

(6) 22 P. R. 1882. 
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Makiah Khan (7), Jtwan v. Ibrahim 
(ii), PuTan V. idamun (9), which show 
thftt, io the matter of alienation of 
or sneoession to oooapanoy tenancies, the 
Chief Court of the Panj^b had not, prior 
to^ the ruling in Hira v. Muhamadi {[), dealt 
with the question of the validity of entries 
in a village administration piper, regiriei 
as agreements under the Punjab Tenanoy 
Aob, after the expiry of the terra of the 
settlement for whioh the adcnlnistratiin 
paper was prepared. Nor has tha an- 
published ruling of the Fioanoial Commis- 
eioner in Revision No. 150 of 1895-1699 any 
bearing upon this pirtioular point ; beoause 
in that case it was held that the agreement 
of 1857 had been repeated in the Settle- 
ment of 1882. All that emerges from 
al! these rulings is this : that the provisions 
of the^ Tenanoy Act io regard to the 
alienation of, and euooession to, an oooapiooy 
tenanoy may be overridden by an agreemsnt 
valid aooording to the provisions of ssotioos 
111 and 112 of the Punjab Tenanoy Aot. 
They do nob deolds for bow long a period 
Bueh an agreement is to be regarded as 
remaining valid, or whather there is any 
term to its validity : and Hira v. Muhamadi 
(1) stands alone as an authority on this 
subjeot. 

In Allah Ditla v. Achlru Mai (10) it was 
pointed out that an entry io an admioistra- 
tioD paper regarding a rule of euooessioa 
to an oooapanoy tenanoy may be viewed 
either as a record of ou.'tom or as an 
agreement under Keotionlll or 112, Punjab 
Tenanoy Aot. As a reoord of onstom, no 
doubt snob an entry would at all events 
purport to be of permanent eigntSoanoa and 
there would ba nothing surprising or sas- 
pioious about it if it appaarad to ba 
paonliarly favourable to one of two parties 
ooooerned- But custom cannot override 
the proviflions of the etatutory law io regard 
to the alienation of, or auooassion to, an 
oeoupauey tenanoy. As an agreement, the 
learned Chief Judge went on to point out, an 
entry of this kind must be interpretei io 
Cl reasonable way; and when it employs 
vague hnguage (ae.e.p., in saying that the 


(7) 2U P. Ei. 1696. 

(8) 196 P B. 1669. 

(9) 130 P. a. 1907, 76 P. L. E. 1903. 

182 P. L. B. 

1910, 60 P. W. B, 1910. 


euooession should go to hhaiya karahati"), 
a reasonable interpretation is to be put 
upon that langnage. Now, in order to 
enable this Court to aooept the oontention 
that the oooapanoy tenants were entitled 
to alienate in the present case without the 
landlord s oonsent, it would bo neoessary 
to bold that the language nf the reoorda 
of 1857.IS58 was intended to make for an 
unlimited period the concession of oomplete 
liberty of alienation of their tenanoies to 
all persons who had at that time held 
them for ten years: and that it was 
intended for an unlimited period to provide 
the holder for the tims being of snob a 
tenanoy, whether a holder by suooeseion or 
by purchase, with tha power to defeat, 
by alienation, that right of the landlords,’ 
whioh is alearly set forth in the same 
reoord and almost in the next sentenoe, 
to succeed to the tenancy when descendants 
or 00 tenants fail. Though an agreement of 
this one-sided oharaocer would have been 
less surprising in 1857. when tenants were 
possibly not easily obtained, than at a 
later date, it does not appear to this 
Court that thii is a reasonable interpreta- 
tion to attach to the records of 1857 and 
1858: and there does appear, on the contrary, 
to be an irreconcilable oontradicion between 
the interpretation for whioh the applicants 
oontend and that clause in the Rscord of 
Rights which affirms tne rights of the land- 
lord in event of the failure of beir<». 

Without, therefore, affirming that in the 
absence of an expressed intention no agree- 
ments recorded in a settlement record are 
intended to take effect after the expiry of 
the period of the settlemenS I hold that 
such entries must be interpreted io a 
reasonable manner, and as a whole with 
due reference to all the provisions whioh 
they contain : and that they cannot be 
construed so as to give in perpetnity to 
an occupancy tenant, his heirs and assigns 
an uurestrioted power of alienating his 
tenancy, unless such an intention be ex- 
pressed in clear and unambiguous language 
uneontradioted by other provisions, such as 
those regarding the treatment of a tenanoy 
on failure of heirs. I„ the present case 
the view^ taken by the Commissioner, that 
the provisions of 1857 were an attempt to 
deOue in a rough manner some form of 
fixity of tenure, at a time when there 
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was DO statute law regalating the inoidenta 
of OQonpanoy tenanoy, appears to be the 
oorreot aod reasonable view. They oooati- 
tnte what is teobnioally an asreement 
nnder seotion 112, Punjab Tenanoy Aot, 
Bat the agreement does not bear the 
oonstruotion whioh it is sought to put 
upon it. 

In the first ground of revision it is 
urged that it was the duty of the learned 
Commissioner to decide this case in aocord* 
anoe with the raling of the Finanoial 
Commissioner in Revision Case No. 150 
of 1898-1899. In that ease it had been 
definitely held that the entries of 1857 
were repeated in the record of 1832. In 
other respects the facts appear to have 
been similar to those of the present case: 
but, as is very natural in an unpublished 
rnling, they are not set forth with that 
fulness whioh can alone enable a Court to 
satisfy itself that it has before it a ruling 
applicable to the facts of the case which 
it is ooneidering. It may be taken for 
granted that a Court whose decisions are 
binding upon subordinate Courts, will, when 
declaring a ruling upon a qaejtion of law 
upon which previous authoritative decisions 
are lacking, take steps to publish its 
decision. In such a case the faC;S will be 
set forth in full detail, so that subordinate 
Courts may find the guidance which they 
require. As 1 have pointed out above, the 
Finauoial Commissioner’s decision in revision 
No. 150 of 1898 I89J did not purport to 
decide anything more than that au agree- 
ment regarding the right of alienation 
recorded in the Settlement Record of 18o2 
was valid as between the landlord and 
the ocoupanoy tenant in 1898. From that 
view I do not dissent: but that is not the 
point upon whioh the decision of the 
present oaee turns. It is always open to 
the subordinate Revenue Courts to consider 
previous decisions of the highest Revenue 
Court whioh appear to be relevant to the 
deoieion of a case psading before them : 
and it is desirable that they should follow 
snob decisions, evsn when nupublisbed, 
where it is perfectly certain that the facte ^ 
are in all respects similar and the issue 
is the same. But there are obvious reasons 
for treating unpublished ruliuga with more 
caution than published mltags. 

-There appears to be oa ground for the 


contention in head fi of the petition of 
revision that the plaintiffs respondents were 
by their own acts and conduct estopped 
from questioning the alienation iu dispute. 

The application for revision is rejected. 

Beoision rejected. 


PRIVY COUNCIL. 

Appeal from ibe CaLCBTTA Higs Coort. 

Julyl, 1919. 

PreeenU — Viscount Haldane, Lord 
Bcokmaster, Lord Dunedin. 

Rani HEMANTA KDMARI DEBI— 

Appellant 

versus 

The MIDNAPORE ZEMINDARl 
COMPANY. Limited— Re-^pondbnts. 
Registmtion Act (X.VI o/1908^, sk, 2 (7), 17,49— 
Agreement to grant lease on happening of contingency, 
whether agreement to loose ~~Regisf ration, whether 
necessary Decree" in s >7 (2) {v\\ meaning of ^ 
Agreement adjusting suit relating to malteis beyond 
subject-matter of suit, whether compulsorily registrable 
—Procedure —Civil Procedure Code (Act XIV of 
1882^* 373 — Civil Proccdute Coile (Act V of 
0. XXin. r. 3. 

An agreement that upon the happening of a 
contingent event a lease will be granted is not an 
agreement to lease within the terms of section 2 
(7) of the Registration Act, and does not, therefore, 
require registration under section 17 (1) 'dj of the 
Act. To fall within these secltions a lease or an 
agreement to lease must he a document which 
effects an actual demise and operates as a lease 
in pnesenti [p 638, col 2 ] 

Panchanan Basu v, Cho7idi Charan Misra, 6 Ind, 
Cas. 4tt; 37 0 ‘'OSj HO, W N. 874., approved. 

The word “decree” in section 17 «2) (vi; of the 
Registration Act must be construed in conoeotion 
with the purpose of the statute, which was to 
provide for the public registration of documents. 
It is not confined to so much of a decree as may he 
operative [p. 538, col. ?; p 539, ools 1 & 3.J 

Where, therefore, an agreement adjusting a suit 
went beyond the subject-matter of the salt by 
providing that in a certain contingency lands not 
included iu the suit should he leased, and snob 
agreement was recorded in a decree framsd under 
seotion H75 of the Code of ''ivil Procedure, i88a: 

Held, 1 1 that the agreement did not fail within 
section '7 IM tb of the Regi<trHtion Act and that 
though it would otherwise fall under section l7 (i) 
(6 of the Aot it was excepted by the words “any 
decree of a Court” in sub-section {2) of the seotion] 
[p. 53^, col. 2; p. 639, cols 1 A 2 J . 
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I 


ill OVIUOliwIJ Ut 

the agreement which it embodied, [p. 540, col. l.j 
Appeal from a deoree of the Caloatta 
High Oonrfc, (.Jaatioe Sir Aeatosh Mookerjee 
and Mr. Jas^ioe Bsaoberoft), dated the tith 
Jaly 1914, reported as 28 lod. Gas. 879, affirm- 
ing a deoree of the Sabordinate Jadge, Nadia. 

FACTS. — In 1895 the present appellant, 
Rani Kemanta Kamari Debi, institated two 
aaite to recover possession of oertain lands 
as reformations in situ of her zemindari. Of 
these suits No. 72 was against the Govern- 
ment, and No. 7.1 against Robart Watson 
and Co. Both suits were oontssted, bat on 
the 20th September 1897 the latter suit 
was Battled by a compromise, the terms 
of which were embodied in a deeree of the 
same date. Its eighth paragraph was in 

the following words : 

If in future by the final adjudication 
of the Court the plaintiff obtains a deoree 
against Government in Suit No. 72 of 1895. 
which the plaintiff has instituted in this 
Court against the Government and which 
is now pending, for getting possession of 
plaintiff's 2 annas 15 gundas share of the 
oontiguous accretions, to the south of the 
lands claimed mentioned above of the said 
joteshai appertaining to my temindari right 
and mentioned in the compromise petition, 
then the plaintiff and the heirs and repre- 
sentatives of the plainiiff and her busbiod 
sball grant jote settlement to the defend- 
ants Sahibs upon the conditions mentioned 
above of the lands falling in the plaintiff’s 
2 annas 15 gundos share out of (the 
whole of)' the eaid decretal lands for the 
parpoae of making cultivations, etc., and 
shall oontinne to realizs from the said 
Sahibs and their heirs and representatives 
the jamina that would remain as balance 
deducting collection charges at the 
which Government would allow 
oolleotion eipenses from the jomma that 
would be fixed by Government from time 
to time according to jamabandi on thg 
occasion of assessment of rent of tbe said 
land during the term of each auocessive 
settlement granted by Government.” 

Tbe lands which were the subiect-matter 
of tbe suit (No. 72 of 1895; against tbe 

S overnment were entirely outside tbe scope 
the suit against tbe Oompauy, and the 
fovoiav mit was fioally desided in favour 


of tbe appellant by a deoree of the Judi- 
cial Committee of the Privy Council, dated 
the 4th April 1!;06. 

In 1909 the plaintiff Company (respond- 
ents), who were the sueoessors-in-interest 
of Robert Watson and Co., instituted tbe 
present suit against tbe appellant for speci- 
fic performance of tbe agreement contained 
in paragraph 8 of the compromise above 
recited. The defendant pleaded, inter alia, 
that the alleged agreement was inadmissible 
in evidence for want of registration, and 
that anyhow it was of such a nature that 
a Court of Equity would not enforce it. 

Tbe Subordinate Judge of Nadia, who 
tried tbe sui^, held that in making a deoree 
in accordance with the terms of the com- 
promise, tbe Court acted without jurisdiction 
so far as euob decree affected tbe agreement 
relating to property outside tbe scope of 
tbe suit: and that such deoree was "a 
nullity ” in so far as tbe agreement was 
concerned. But he also held that the agree- 
ment itself did not require registration, as 
in his opinion it did not of itself create 
any interest in the property; be, therefore, 
gave effect to it and decreed the suit. 

Defendant appealed to the High Couiti 
but tbe learned Judges of that Court dis- 
missed his appeal, though on different 
grounds, Mookerjee, J., boldiog that though 
the compromise was not exempt from re- 
gistration under section 17 of tbe Rsgistra- 
ticn Act, it had rightly been received in 
evidence in proof of tbe agreement to lease, 
not being a present demise: while Beach- 
croft, J., held that the petition of compromise 
on which tbe deoree was based was not 
itself an agreement to lease, but merely a 
statement to tbe Court that tbe parties had 
made such an agreement, and that tbe pro- 
ceeding of the Court did not require regis- 
tration. The material portion of his judgment 
was as follows 

" I agree that this appeal ehonld be 
dismissed with ooets, though my reasons 
for considering tbe compromise petition and 
the deoree in Suit No. 73 of 1895 admis- 
sible in evidence differ somewhat from those 

given by mv learned brother. Tbe view, 
wh'ch 1 take, is that the petition was not 
an agreement to lease and, therefore, section 
49 of the Registration Act can have no 
application. It was a petition presented on t 
behalf of tbe then plaintiff, defendant ia 


1 
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the present suit. Iti<!headei the petition 
of the plaintiff Rani Hemanta Kumari, 
and runs as follows: — ‘ Beiojf apprehensive 
as to the fntnre result of the said Suit 
No. 7.^ of 1895 whioh I have instituted 
in this Court a^rainst Messrs. Robert Watson 
it Co., Ld,, for tlio Unde men- 
tioiud iu llio ^rohkdulo aud wliieh is still 
pendiofr, now with the oonsent of b)th of 
us this suit is oonjpromised eooording to the 
manner mentioned below * * Then follow 
the terms set out in 8 paragraphs. The 
effect of these terms is that the plaintiff’s 
title as proprietor to the lands in suit is 
recognised, the Company will be given a 
lease of those lands on certain terms, and 
also be given a lease of the I'tnds, the 
enbjeot«matter of Suit No. 72, in case of 
a snocessfnl termination of that snit against 
Government. Then follows the prayer, 

* Hence by BHng this soUhnama with the 
consent of the defendant Sahibs it is prayed 
that after going through the above state- 
ments the present suit may bs decided in 
terms of the aforesaid terms’. Then foil >w 
the schedule of the boundaries ard the 
siffoatures of the managing agents aod the 
Pleader of Messrs. Watson & Co. as con* 
senting to the petition. 

To my mind this simply amounts to 
a statement to the Court by the plaintiff 
that the parties have come to certain terms, 
the accaraoy of which statement accepted 
by the managing agents and Pleader of 
’ the Company, accompanied by a prayer that 
I the suit may be disposed of accordingly. 

I The document itself is not an agreement 
I to lease bet a statement of fact, aooom* 
panied by a prayer, in a petition to the 
Conrt. 

’* If the terms bad been stated orally to 
the Court, the Court would have been bound 
to make a record of the whole of them, 
under section 375 of Act XIV of 1862, 
though the decree of the Court would have 
been final only so far as it related to the 
subject-matter of the particular suit, For 
the convenience of the Court or for the 
purpose of ensnring accuracy, the terms 
were put on paper, but that fact does not 
alter the real natnre of the petition, or 
convert what is really a prayer to the Court 
into an agreement to lease. 

The decree was equally admissible in 
evidence. As already remarked, the Court 


was bound to record the whole of the 
terms of the compromise. The promise to 
give a lease of the land, which was the 
subject matter of Suit No. 72, was part of 
the coDsideration to the Company for con* 
senting to a decree in Suit No. 73. If any 
aatbority is required for the proposition 
that the decree would be evidence, it may 
be found in the case of Prunal Amn v. 
Likskmi Anni (1). The Privy Counoil re* 
marked : If the parties, after agreeing to 
settle the suit of 1885 on the footing 
that they were each to take a half share of 
the lands involved in that suit, and also 
a half share of the lands now in dispnte, 
had informed the learned Judge that these 
were the terms of the compromise and had 
invited him by reason of snob compromise 
to dispose of the oonolasions of the suit 
of 1885, their Lordsh{p 9 see no reason to 
doubt that the order of the learned Judge, 
if it had referred to or narrated these 
terms of compromise, would have been 
judicial evideooe, available to the appellant, 
that the respondents bad agreed to transfer 
to her the moiety of the land now in dis< 
pate.’ That language applies to the air* 
cumstanoes of the present case. 

Section 17 of the lodian Rsgistration 
Act does not to my mind create any real 
difficulty. It is true that the documents, 
referred to in clauses (e) to (n) of that 
section are excepted only from the pro- 
visions of clauses (6) and ic) and not from 
the provisions of clauses (a) and id) ; but 
that is becauoe the documents enamerated 
in clauses (e) to (n) come within the 
description of documents in clauses (6) and 
ic) only and not within the description of 
doouraents in olanses (a) and (d).” 

H^i.cs this appeal. 

Messrs. Dunue, N. 0., and Duhs, for the 
Appellact.— The petition of compromise wasan 
agreement to lease, and not having been 
registered, was inadmissible in evidence^ 
section 49 of the Registration Act. “Lsase” 
inolades agreement to lease ” — section 2 
(7). Registration of leases is compolsory 
under section 17 (I) (d). 

Section 375 of the Code of Civil Prooe* 
dn^fi pr vides that when a suit is compro- 
mised, the Conrt shall pass a decree in 
a)2^M. fiOt-:! Bom. L. R. .^94s 8 0. W. N. 485j 
ae I. A 01; 9 U L. J. i47» 7 Sar. P. 0. J. 516; 8 lud, 
Dec. (n. 8.) 363, 
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asoordanod thereirith <^0 f%r it relates to the 
Boib, aod BQoh decree shall be final. Toe 
proparty in qoestion was ontsida the 
scope of Sait No. 72 and the Sabordioate 
Jadge was right in holding that the 
decree in regard of it was a nullity : 
Fjjaleh AH Miah 7. Kamaruddin (2). 

Raferenoe was also made to Sarat Ohandri 
Qhosi V. Sham Chand Singh Rog (3). 

The agreement to lease contemplate 1 in 
Section 17 of the Act need not operate as 
a present demise. The decision in Satyendra 
Nath Bose 7 . Anil Ghanira Giosh (4) is 
erroneoas. The contrary view has been taken 
in several other cases : — 

Hurjivan Vir.i 7. Jamselii howro i (5), 
Pttrmancndda^ v. Bharsey Virji (6), Syed 
Bufdar Raia 7. Amzad Ali (7). 

Reliance cannot be placed on sub-section 
(2) of section 17, which excepts from re- 
gistration “any decree of a Court’*. To 
fall within that exception the decree mu^t 
be one which the Court had power to 
make under the Civil Procedure Code. 
That part of the decree which related to the 
agreement wai not within the competence 
of the Court under ssction .375. The test 
is whether the ldeoree*bolder can execute 
it : if be could, thsre is no need for this 
suit for specific performance. The exact 
point did not arise in Pranal Anni 7 . Likahmi 
Anni (1) and it was not necessary to decide 
it: section 17 (2) was not referred to. The 
exception created by that sob section applies 
only to “ proper ” jndioial proceedings. 
Bindesri Naik v. Qanga Saran Baku (8), 

Even if the Court baa discretion to decree 
specific performance, it would be inequitable 
to do 80 under the ciroumetanoes of .bis 
case: the agreement of compromise was made 
on the anderstanding that Robert VTatson 
& Co. would not assist Qovernmeut 
against apoellant in tbs other euit, 
but as a matter of fact they did assist 
Government. 


(2) 18 0. 170; 6 Ind. Dec. (n. i.) 612. 

(8) 14 lad. Oat. 7 >1: 89 0. 663; 16 O.L. J. 71. 

(4) 6 lud. Oat. 88; 14 0. W. S. 65. 

(6) B B. *18; 6 lod Deo. (k. s.) 42. 

(61 10 B. 101; 6 Ind. Deo. (x a.) 468. 

(7) 7 C. 708; 4 Bhome L. B. 240; 10 0. L. B. 121; 
8 lud.Deo. (ir. a.) lOol. 

fHj 25 L A. 9 at p. >6} 20 A. 171| 2 0. V. N. 129; 
7 Bar. P. C. J. 873; 9 Ind. Deo. (r. a. 4/1. 


Mr. F. B. Haikes (with him Mr. Z)j Gruyther^ 
S’. (?.), for the Respondents. — The decree in 
the 1895 suit was a declaratory decree, and 
was within the jurisdiction of the Coart 
making it. That aeoree can be nsed as 
evidence of the agreement, even though 
it cannot be put in execution. The matter 
ii onoludel by Pranal Anni 7. Lakshmi 
Anni (1), where the Board fully con- 
sidered the effect of section 375 of the 
Cole of Civil Procedure. 

The agreement for a lease which requires 
registration must be an actual demise in 
pr.rs-nti which operates as a lease ; it 
does not include an agreement to demise 
Qpon the happening of a contingent event. 

Ho relied on Gobinda Chandra Pal 7. 
Bivarka N-ith Pal (9), Panchanan Basu v. 
Chandi Gharan Misra flO), Ragkubans Mani 
Singh 7 . Sdahabir Singh (II), Rajah of Ven> 
katagiri 7. f^arayana Reddi ( 12 ). 

Mr. Dunne, K, 0., replied. 

JUDGMENT. 

Loro Buckmahtbr. — The real queetion on 
this appeal is whether an agreement 
made in writing between Robert Watson 

Company, Limited, and the appellant, 
incorporated in a decree of the Subordinate 
Judge of Nadia but not registered, is 
admissible in evidence. The appellant 
contends that it is not, aod the respondents 
assert that it is. 

The determination of the qnestion depends 
mainly upon the construction of the Regis- 
tration Act of IbOd, but before coneidering 
the terms of this statute it is desirable to 
state shortly the facts which have led up 
to the dispute. In 1895 the appellant 
instituted two suits in the Court of the 
Subordinate Judge of Nadia, the one against 
the Government vNo. 72 of 1895)and the other 
against Robert Watson & Company, 
Limited, being No. 7d of 1895. The object 
of each of these suits was to obtain 
possession of land claimed by the appellant. - 
The land bad been diiuviated owing to 
encroachments of the river Padma and bad 
then eubseqasotly re-appeared and formed 
the areas which were the snbjeot of oontro- 
ver^y. The Suit No. 73 of 18^5 was com* 

(0) 85 0.837s 12 c vr. N. 8t9s 7 0. L.J. 492. 

(lOj 6 lod. Cas. 44)s 87 0. 808; U 0. Vf. N. 871. 

(,11) A. Ti} 2 A. L. J. 684; A. \V. H. (1996) 195. 

(12; 17 U. 4)3 (F. B.)s 4 M. b-J. 198: 6 Ind. DoQ. 
(.V. 8.) 316. 
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promised, the term=} of the oompromise being 
that Rcbert Watson & Company, 
Limited, were to retain possesaion of the 
land they oocnpied, bat that the ownership 
of the appellant was to be recognised and 
Messrs. Watson <fe Company’s possession was 
tobenpon certain agreed terms as to payment 
of rent and otherwise. It was also pro* 
vided that if in Sait No. 72 the appellant 
saooeeded in obtaining a decree against the 
Government, she should grant a jote settle* 
ment of the lands in snob suit to Robert 
Watson & Company upon the same oon* 
ditions as those agreed with regard to 
the land that was in their possession. This 
agreement was redaoed into writing, a 
petition of oompromife based npon it was 
filed by the appellant in Sait No. 7 <, and 
on the 20th Saptember 1897 judgment was 
given in terms of the oompromise and a 
deoree was drawn np in pursnanoe of the 
jcdgment on the same date. This deoree 
reoites the claims in the suit and the 
petition for oompromiee and grants a deoree 
in the terms of the oompromise, whioh 
are then set oat in fall. 


The appellant parsaei her olaim agiinat 
the Government and the litigation prooaeded 
through all the Courts antil by Hia Majes* 
ty’s Order in Couaoil of the 4th April 
1906 the appellant was deolarad entitled 
to the UnJ. Maanwbiie, the rig'its of 
Messrs. Watson & Company had baeo sold 
to Messrs. Crawford and Gregson, and 
they, on the 3rd Deoember 1906, conveyed 
all their rights to the present respondents 
The appellant refused, for various reasons 
which are not now material, to recognise 
the obligations into whioh she bad entered 
by the oompromiee to grant a :ote fettle 
merit of the lands the subject tf Suit No 
72, and the proceedings ont of whioh this 
appeal has arisen were instituted by the 
respondents claiming specific performance of 
the agreement in (his reepeot. 

Apart from matters whioh need not now 
be considered, the appellant’s defence rested 

upon the ground that the oompromise could 

not be given in evidence, firstly, because, 
treated as an ordinary contract, it had not 
been registered, and s:condly, if ft were 
regarded as a decree’, the decree was 
inoperative in relation to the lands in 
dispute, as tbe 7 did not relate to the rpit 


in which the decree sanctioning the com* 
promise had been made. 

With regard to the first, the Registration 
Act of 1908 provides that “lease ” includes 
an agreement to lease, and by seation 17 
enact? that leases must be registered, the 
penally for non-registration being imposed 
by eeotioD 49, whioh provides that, if not 
registered, no document shall affect immove- 
able^ property whioh it comprises or be 
reoeived as evidence of any transaction 
affecting such property. If the document 
in question can be regarded ae a lease 
within the meaning of this definition it 
could not be reoeived in evidenoe. Their 
Lordships are of opinion that it cannot be 
so regarded. An “agreement for a lease,” 
which a lease is by the statute declared 
to include, must, in their Lordships* opi. 
nion, be a document whioh effects an 
actual demise and operates as a lease. They 
think that Jenkins. C. J., in the case of 
Panckanan Basu v. Chandi Oharan Mura (10) 
correctly stated the interpretation of 
section 17 in this respect. The present 
agreement is au agreement that, upon the 
happening of a contingent event at a 
date whioh was indeterminate and, having 
regard to the slow progress of Indian 
htigatioD. might be far distant, a lease would 
be granted. Until the bappeaiag of that 
event it was impossible to determiue whe- 
ther there would bs any lease or not. Snob 
an agreement does not, iu their Lordships’ 
opinion, satisfy the meaning of the phrase 
agreement for a lease,” which, in the cun* 
text where it occurs and in the statute iu 
which it is found, must in their opinion 
relate to some document that creates a pre- 
sent and immediate interest in toe land. 
So far, therefore, as this decision depends 
□pon the need for registration of the doou- 
ment as a lease, the Registration Act places 
no obstacle in the respondents’ way. By 
section 17 (1) (6), however, it is also provid- 
ed that other non- testamentary instruments 
which purport or operate to create, whether 
in present or in future, any right, title or 
interest, vested or oontingent, of the value 
of tts. 100, and upwards, to or in immoveable 
property, need registration. But this is 
-subjeot to the exception provided in sub- 
.eot.on (2) of s eotion 1 7. which ctctec th.t 
Nothing in clauses (6) and (o) of sub- 
eeotion (1) applies to,” among other things; 
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**aoy deflree or order of a Court.’* If, there* 
lore, the decree io the present case can be 
regarded as a decree within the meaning of 
that exception, there is nothing in the 
Registration Act to affect the matter. It is 
urged that it cannot be so regarded for this 
reason, that by section 375 of the Code of 
Civil Procedure (Act XIV of 1882) it is 
provided t — 

“if a suit he adjusted wholly or in part 
by any lawful agreement or compromise, or 
if the defendant satiefy the plaintiff in 
respect to the whole or any part of the 
suit, such agreement, compromise or satis* 
faction shall be recorded, and the Court shall 
pass a decree in accordance therewith so far 
as it relates to the suit, and such decree 
shall be Bnal, so far as relates to so mooh 
of the subject- matter of the suit as is dealt 
with by the agreement, compromise or satis* 
faction.” 

The terms of this section need careful 
scrutiny. In the first place, it is plain that 
the agreement or oompromise, in whole and 
not in part, is to be recorded, and the decree 
10 then to confine its operation to so much 
of the subjeot-matier of the suit as is dealt 
with by the agreement. Their Lordships are 
not aware of the exact system by which 
. dcouments are recorded in the Conrts in 
Widia, but a perfectly proper and cffoctual 
iroethcd of carrying out the terms of this 
section would be for the decree to recite 
the whole cf the agretment and then to 
ocncicde with an order relative to that pait 
that was the suhjeot cf the suit, or it could 
I intrcduee the agreement in a eohednle to the 
I decree; but in either case, although the 
I operative pert of the decree would he pro- 
perly confined to the actual subject-matter 
of the then existing litigatior, the decree 
taken as a wbcle would include the agree- 
ment. This in fact is what the decree 
did in the present case. It may be that as a 
decree it was incapable of being executed 
outside the lands of the suit, hot that does 
not prevent it being received in evidence of 
its contents. 

Turning now to the Registration Act of 
1908, and oonsidering the meaning of the 
word “decree” in section 17 (2) (vt), this 
must he read in oonseotion with the purpose 
of the statute, which is to provide a method 
of public registration of doeumeols, and there 
is, tbersforef no reason why a limit should 


be imposed upon the meaning of the word so 
as to confine it to the operative portion only 
of the decree. 

This conclusion is in agreement with the 
view expressed by Lord Watson in Franal 
Anni v. Lakshmi Anni (1) on a point in 
close resemblance to that raised in the present 
appeal. In that case a suit was originally 
raised for possession of certain land, and 
certain other lands were expressly excluded 
from the ambit of the claim. That suit was 
compromised by two documents, the one being 
slyled a razinamah, or agreement of compro* 
mise, and the other an agreement of union. 
The agreement of union, which related to 
the lauds outside the suit as well as those 
within, was not registered and was not sub- 
mitted to the Subordinate Judge before 
whom the litigation depended. The razu 
namah was produced in the suit on a petition 
asking: — That a decree may be passed in 
accordance with the razinamah which they 
have presented under secioo 375 of the Civil 
Procedure Act, after settling.’* It contained, 
in the first place, a detailed description of 
the lards which were in controversy in the 
suit of 885, and staled that the parties bad 
agreed to share these lands in certain pro* 
portionr. It also independently set out the 
effect of the agreement as to the lands outside 
the suit, and described them in a schedule 
named Schedule D, but the order made 
did not include and bad no reference 
to these lands. The parties acted upon 
the entire agreement, and in a subeequent 
dispute as to the land outside the suit of 
lS8d the QUEstioD arose as to whether the 
razinamah could he given in evidence. This 
Board decided that, so far as it was acted 
upon by the learned Judge, it was properly 
admissible, but that as the order made bad 
net in fact referred to or narrated the terms 
of (be compromise, the razinamah being un- 
registered could not be received in evidence. 
But in expressing the judgment of (be Board 
upon this point Lord Watson made the follow- 
ing statement: — 

“If the parties, after agreeing to settle (he 
suit of 1885 on the footing that (hey were 
each to take a balf-sbaje of the lands involv- 
ed in that suit, and also a half-share of the 
lands now in dispute, had informed the 
learned Judge that these were the terms of 
the compromise, and had invited him, by 
reason cf such compromise, to -dispose of the^ 
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oonolasions of tbe suit of 1SP5, (hoir Lord, 
Bhipg see no reason to doabt that the order' 
of the learned Judge, it it had referred to' 
- narrated these terms of eompromise, 


or 



1 1 , , . — VI. oumprumiae, 

would have been judjoial evidenoe, available 
to the appellant, (hat the respondente h& 
agreed to transfer to her the moiety of la^ 
now m dispute. But their Lordships are 
unable to find that any aueh eonrse was 
taken, either in the razinamah or in the 
jodiojal order whioh gave effeofc to it The 
razmamaA merely referred, by wayof remark; 
to the lands now in di^pate; and the Jadg 
was only asked to give effeot to a oompromi 
wbioh related to the lands then in diepi 
before him. This order, aooordingly, mer 
oonoerns tbe latter, and has no refers 
whatever to the lands described in Sohe 
D of the raiinamah. So far as regv^ed 
these lands the oompromise wasnotsobmitted 
to the learned Judge, bat was deliberately 
left by the parties to stand upon their 
■unregistered agreement of onion.” 

Section 375 and its effect were clearly under 
the consideration of the Board, and the judg. 
meut thne expressed showed that, merely rr». 
garding tbe queetion as a question of evtdenw 
and not as to tbe effeot of tbe decree on lands 
OQtside the subject of the suit, such a doon. 
ment as that in tbe present case when 
incorporated in a decree was clearly admis. 
aible ae judicial evidenoe. Though this 

17 (2) (w) of theRagistratiou Aol, it gives 

full effeot to the opinion that their Lordehips 
have formed as to its interpretation. The 
deoree in the present ease ie a deoree whioh 
makea no differenoe whatever in iie language 
between one part and another part of the 
oompromise; it incorporates the whole; and 
rt IS, in 0 her words, a deoree which, -hough 

affeoting the lands in the suit a, a dooree 

whioh“^ed°“t rt 

For thifl rod ° it oompromisod. 

For this reaeon their Lirdehips think that 

lotos. * was an- 

tv dT « «"ffi»ient 

evidenos of its terms. 

whtmrv subordinate Judge, before 

whomth.8 matter was first heard, treated 

the deoree ae a nnllily and based his judg- 

ment in favour of the respondente upon the 

ttt » ‘be agreement was held 
not to be a lease, there was nothing to 

•ompel Its registration. Re regarded tho 


document aa outside the provisions of section 
17 (1) (6). Their L-irdships are unable to 
take this view. They think the document 
did purport to create a contingent right or 
‘•nterest in immoveable property, and they do 
lot think that in treating tbe decree pro 
"nto as a nullity the learned Subordinate 
_idge has given effeot to the difference 
letween receiving the deoree in evidence as 
deoree and executing its terms as against 
roperty outside tbe suit. Mr. Justice 
saoboroft in the High Court took the view 
j this point whioh their Lordships think 
oonrate. and they are of opinion for the 
easoDs they have given that tbe appellant’s 
oootdDtioQ oaonot suooe^d* 

The appellant further raised a question 
relating to tbe oircnmatanoes under which 
tbe document was executed. She said the 

agreement was come to upon the basis that 

VVatson & Compauy should not assist 
the Government in their defence of the appel- 
lant 8 suit and that they did in fact render 
active assistance, and thereby rendered it 
inequitable on their part to ask specific 
performance of an arrangement whioh was 
only oonae to on the terms that such assist, 
anoe should not be afforded. Upon this 
point it 18 important to observe, in the first 
place, that if this really were a term of the 
arrangement, it is not to be found in tbe 
agreemenf; and secondly, that, if it affects 
the ooDtraot. it mast aReot it in toto, and that 
It IS impossible for tbe appellant, having 
accepted and received the advantage of tbe 
compromise so far as it related to the lands 
in tbe salt, now to resist its effeot upon tbe 
other portion of the lands to whioh it related. 

J? or these reasons their Lordships think 
that the appeal shonld be dismissed with 
ooste, and they will humbly advise His 
Majesty aooordingly. 

o .X . Appeal dismissed. 

Solicitors for tbe Appellanti-Messrs. 
Barrow, Rogers ^ Nevill. ^ 

Solieitore for the Rospondenti-Mesara, 

Orr, Dtgnam ^^Go., 
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CALCUTTA HIGH COURT. 

Appeal raon Ai>pell«ts Decrse No. 359 

OP 1918. 

Miy27, 1919. 

Pre8en<:— Mr. Jastioe Newbould. 

SHEIKH MANSUR — DEFiNciNr No. I 

Appellant 

versus 

BRAHMAMAYEn; BRiHMAN’I— 

PLvWT.FP — 

Bargadar, whether ron^stnidhm 

of. 

# 

Whoro a burgadnv executes a knhulujoi as a uumc 
contract for service, ho is not a tenant, but where 
the document creates a tenaucy, / e.^ where the 
conti^t is one of lettiu" out the land for cultivation 
and is not a meio contract for service, the bargadar 
becomes a tenant, [p col 2.] 

ShaiWt PokaJi v, Rajani Komal Chikravar/fj, £0 
Ind, Cas, 285; 23 C. \7. N. 614, distinguished. 

Appeal against the deoree of the Sab* 
Ordinate Judge, 3rd Court, Daooa, dated the 
2od October 1917, revdrding that of the 
Monsif, 4th Coart at Naraioganj, dated the 
28th Febrnary 1917. 

FACTS Appear from the jadgment. 

Baba Rajendra Ohandra Quha, for the 
Appellant. — The qaestion for deoiaion is 
whether the defendant No. 1 is a raiyat 
or a mere laboarer or servant. The 
Court of Brst instanoe, npon the oonstrao> 
tion^ of the Barga lease, oame to the oon* 
oloeion that the defendant bad been let 
into the land as a raiyat and not as a 
mere labourer and held that the plaintiff 
wae not entitled to hh'is posseseion. On 
Appeal the learned Subordinate Judge, 
potting a different ooustraotion on the 
leaee, allowed the plaintiff reoovery of 
kha» possession, The lease is before yoar 
Lordship, and yonr Lordship will had that 
the terms of the lease make it olear that 
fcbe rights of the defendant under the lease 
Are not merely those of a hired labourer 
or servant, that the contract between the 
parties was one of letting out the land 
^r the purpose of cultivation. The lower 
Appellate Court has, therefore, erroneously 
held that the defeodant did not acquire 
the rights of a raiyat in the land bit 
that he was a mere servant or labourer 
under the plaintiff. 

Baba D, N, Ohakrabarly (with him Baba 
Oopil Ohandra Ohakraoarty), for the Respond* 
•®t.-— Upon the oonstraotioa of the lease 
•ht . learned Subordinate Judge has rightly 
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held that the contract between the parties 
was one of service, and that the defend- 
ant, not having acquired the right of a 
raiyat in the land in question, is liable to 
ejectment. Bnrgadars ordinarily do not 
acquire any interest in the land. Their 
position is that of mere labourers or 
servants. The terms of the lease show that 
plaintiff did not intend to give him any 
interest in the land. By virtue of the 
. lease the defendant cannot claim to have 
acquired the rights of a raiyat. Refers to 
Shaikh Pokan v. Raiani Kumal Ohakravarty 
(1) and Kade ilar.dal v. Ahadali Molla (2). 

JUDGMENT.— This appeal arises out of 
a suit for recovery of khas possession 
The first Cojrt dismissed the suit, bolding* 
that the defendant was an occupancy raiyat 
of the land and could not be ejected 
The lower Appellate Court held that the* 
defendant’s position was that of a labourer 
or servant under the plaintiff and decreed 
the suit. The learned Subordinate Judge 
in deciding the appeal also held that if 

it otyjld be found that the defendant came 

into po^ession of the land as a tenant 
be was holding the land as a raiyat and 
was, therefore, not liable to be evicted 
from the land. The defendant in this 
case is admittedly a settled raiyat in the 
village and consequently, as held by the 
lower • onrts, if be oame into possession 

of the land as a tenant he at once acquired 

the right of oocupanoy and was not liable 
to ejectment. The document under which 
the plaintiff came into possession is a 
registered kabuliyat in ihe following terms:— 
*'To 

The worthy of remembrances Srijnkta 
Brahmamayi Barmani, wife of Ram Bux 
Roy, inhabitant of Balia, Thana and Sub- 
Registry Monohardi, District Dacca, by 
caste Kehetria, ooonpation Talukdari and 
Mabajani. 

I, Sheikh Mansur, son of late Sheikh 
Sudan, by race Musuiman, occupation cultiva- 
tion, inhabitant of Majidia, Thana and 
Sab Registry Monohardi, District Dacca, 
execute this Barga kabuliyat for a term 

of eleven months to the following effect: 

That you are the superior malik of the 
land described in the schedule below, 

(1 ) 50 lod. Oas. £66; 23 0. W. N. 614. 

(2; 6 Ind. Oas. 694, 14 0. W. N. 629. 
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situate io Mouzi Bir Majdia, geoerall^ 
known as Mouzi Majidia, being the Taluk 
Sabebram Eai Ranjit, appertaining to thn 
Zemindari Hissya 9 annas of Pargana 
Bhowal, nnder Polioe Station and Snb' 
Ragistry Monohardi, Distriat Daooa, and 
you. having pnrabased this land together 
vribb other Unda at a pnblio ano'ion sale 
and held in Eieoution Case No. 116 of 
1914 of the fourth Court of Munsif at 
Narayangange and having taken possession 
thereof by taking sale oertiBsate, have been 
the malik thereof. As £ applied to take 
Burga settlement of the said land in half 
b\ag, you have granted my application 
and have agreed to grant me Burga settle 
inent of the said land for a term of elevan 
months commencing from the month of 
Biisakh and ending in the month of Falgun 
this year. I, therfoie, execute this Burga 
kabuliyit for a term of eleven months 
and promise hereby that, keeping the metes 
and boundaries of the ander>desoribed land 
intact, I will with due o.re plant, sow 
oropd and reap them and whatever crops 
I will grow, 1 will take to your house 
or in the house of aoy other parson as 
you may oider, and aftei threshing the 
same 1 will take the half share thereof to 
your house and give it to yon to your 
satisfaction and I shall take the remaining 
half share of the crops as my remnnera- 
tion. I will give the seeds that may be 
required for sowing the land and I will 
give yon a half share of the Kata to 
yonr satisfaction. I shall take advice from 
you as to which crop should be sown in 
which season, and sow crops accordingly. 

I will give up the land without notice, 
on the expiry of the term. I shall not be' 
at liberty to raise any objection on the 
ground of cultivation or possession, and if 
1 raise any, it will be disallowed by 
Court. Farther if I do not sow or reap 
crops in proper time and if you suffer 
any loss for any act done by me, then 
I shall pay to you Rs. 48 on account of 
compensation, and if 1 do not do so, then 
you shall bs competent to institute suit 
and realize the said amount by taking out 
execution of the decree (passed in that 
suit). To this effect I execute this Burga 
kahuliyat for a term of eleven months, ont 
of my own will and in sound state of my 
senses.” 


The Isarn^d Subordinate Judge has held 
on this agreement that the defendant 
acquired no tenancy right in the had, 
r am unable to agree with him. He cites 
in support of his deois'on the case of 
Kaie Manial v. Ahadali Molla (2). Bat 
io that case, ibcughit was held that a 
suit against a Bargadar for recovery of 
the price of the produce was maintainable 
io a Small Cauje CourS, it threw very 
little light on the oiroumataacss which 
distinguish a Burgaiar who ia a tsnant 
and a Bargadar who is a servant. In that 
case the terms of the contract were not proved 
and the finding that the Bargadar was a 
servant was based to some extent on the 
custom of the Pabna District. My atten- 
tion has been drawn t) the decision of 
this Court in the case of Shaikh Pokan 
V. Bajani Kanal Chakravarty (1), where 
it was held that the kabuliyit which was 
set out at length in the judgment was a 
oontraot for servios and was not a dooa« 
ment creating a tenancy. Bit there is a 
marked difference between the contract in 
that case and in the present case. Here 
there is no reference to agricultural labour 
and by the document, the settlement of 
the land for a term was created. In the 
oaseoited, the grantor of the kabuliyat had a 
right to decide where crops were to be 
grown and the grantee was declared unable 
to grow any crops according tn bis own 
will. Here the kabuliyat only provides 
that the executant thereof shall take 
advice, which is a very different matter 
from taking an order. Finally, there is 
a provision to give up the land without 
notice on the expiry of the term. On 
the doonment itself, 1 would hold that 
the contract was one of letting out the 
land for cultivation and was not a mere 
oontraot for service. On this oonstraction 
of the document and the findings of the 
lower Courts the plaintiff could have no 
right to eject the defendant. 

The result, therefore, is that this appeal 
is decreed, the judgment and the decree 
of the lower Appellate Court are set aside 
and those of the Muusif dismissing the 
suit restored. 

The appellant is entitled to his costs io 
this Court and in tbs lower Appellate Court. 

Appeal decreed^ 
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HUI BEQUM V. SBiMKAR RiO PABBiT RAO. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Seco.'(» Civil AppSiL No. 30B op 1916. 

February 16, 1917. 

Present:— Mr. StanyoD. A. J. C. 

HAJI BRGUM — Plaintifp — Appellant 

versus 

SHANCAR RAO PARBAT RAO 

DE SHMUKH —Dependant — Respondent. 

Landlord and tenant — Agricultural holding, whether 
transferable ^Tenant right, transfer o/- Transferee, 
posjWon of-^Transfer by limited owner, effect of. 

Au agricultural bolding 13 a personal right, not 
traneterable unless expressly declared t<» bo so by 
or by statute. In Berar there i.s no law 
which permits an annual tenant of an agricultural 
holding to transfer his right, [p. 643, col. 2.J 
_ Under the Berar Land Bevenue Code a tenant 
right is heritable and transferable as “property”, 
* trantferee of a tenant right by contract 
who does not make any fresh contract with the 
landlord obtains only tlio right, title and interest 
of the transferor, and if the transfer is from a 
woman with a limited interest, Ins right to occupy 
the land would come to an end on her death or 
ro-marriage. [p. 544, col. 2,] 

Appeal against the deorea of the AdJi- 
tional Diatriot Judge, Akola, /n Civil 
Appeal No. 121 of 1915, dated tbe 20th 
September 1915, arising out of Civil Sait 
No. 24 of 1914, decided by the Subordinate 
Judge, Malkapur, on tbe 22Qd April 19t5. 

The Hon’ble Sir Bzpin Krishna Bose and 
Mr. Lai Mohan Vivian Bose, for the Appel- 
lant. 

JUDGMENT. — Tbe plaintiff is the 0 ^ner 
of a Jagir in Berar. The defendant ia in 
poaseeeion of land which was formerly 
oooapied by a tenant named Ananda. This 
tenant died a few years ago, and on tbe 29cb 
May 1912 bis widow, Musirnmat Likahmi, 
exeeuted a doeament whereby she purported 
to sell the tenant right to tbe defend- 
RQt. The plaintiff brought tbe suit out 
of whioh this appeal hae arisen to evict 
the defendant as a trespasser. The defend- 
ant pleaded that Ananda was the holder 
of a hereditary and permanent tenant right, 
whioh his widow had inherited from him 
•nd transferred to the defendant, who, 
therefore, claimed to be a permanent tenant 
and, as snob, not liable to be evicted. 
This original pleading was farther evolved 
into tbe plea that Ananda was an ante* 
liuft tfoaDt. 
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Tbo Courts below found that an ante- 
Ijara tenancy was not proved, but that 
by reason of tbe antiquity of the tenancy 
no satitfaotciy evidence of its commenoe- 
ment and teim is forthooming. They ruled, 
tberefoie, that ihe tenanoy was permanent, 
by which 1 ondersland them to have ap- 
plifd EecticD 78 (2) of the Berar Land 
Revenue Cede, and to have held that the 
term of the tenanoy is co extensive with 
tbe duration of the plaintiff’s Jagir as 

such. The Courts below have further found 

that tbe tenant right is alienable and 
declaring the defendant to be a perma- 
cent teoant have dismiseed the euit. The 
plaintiff has, therefore, made this second 
appeal. Two main grounds are put for* 
ward on her behalf, namely — 

(1) that tbe tenant right was not alie* 
nable; and 

. (2) that in any case tbe defendant 
bas only purchased the limited interest of 
Musammat Liksbmi. 

Tbe learned Advocate for tbe appellant 
felt bimself unable to press tbe Sret of 
these grounds in tbe face of tbe decision 
of Mittra, Additional Judicial Commis- 
sioner, in Bhiwaji v, Tukaram (1), in which 
tbe same learned Advocate had success- 
fully sustained an opposite contention. 
For that reason I abstain from deciding 
tbe point in this case. I ^most confess to 
feeling considerable doubt,'* with all due 
respect, to tbe correctness of tbe assump- 
tion that because there is no law in 

Berar whioh expressly forbids an annual 
tenant from transferring his rights, there- 
fore, such rights are transferable. There 
is abundant authority for the view that 
an agricultural holding is a personal 
right, not transferable, unless expressly 
declared to be so by contract or by 

statute. Therefore it seems to me that 

it would be more correct to say that 

there is no law in Berar which permits 
an annual tenant of an agricultural holding 
to transfer bis rights. Under the Bengal 
Tenancy Act, 1859, which was the prede- 
oessor of the Central Provinces Tenancy 
Act of 1883, inter alia, it was generally 
held that an agricoltural tenancy wasjlnot 
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tranaferable. No doubt section 6 of the 
Transfer of Property Act, 1882. which 
was applied to Berar ia 1907, eoaota that 
property of any kind may be transferred. 
Bat the Act avoids any de6nition of the 
important word property, and. as pointed 
oat by Dr. Goar at page 12 1 of the 
4th Eiition of his work on the Transfer 
of Pfopsrty, it is neoesairy to oonstme 
the word with olroamspeoaon. A wife 
is the property of her hasbind in the 
eye of the law, but she is not ordinarily 
transferable. However there is a good 
deal to be said on the otbsr side, and as 
ths contention is not presjel bofore mo I 
see no reason to come to any Bnding 
which might possibly be in ooofl'ot with 
the pablisbed ruling. 

For the purposes of this appeal, therjfore, 

I will assume, without any decision of 
my own on the point, that the tenant 

right of the late Ananda was heritable 
and transferable in the ordinary way. 
The provisions of the Berar Code are 
not very clear in their applicability to 
tenancies in alienated land as compared 
with tenancies and other forms of hold- 
ings in unalienated had. No doubt 
some attempt i.s made in section 222 to 
set oat a general rule; bat section 224 
provides exceptions thereto which are 
rendered some what vagae by use of the 
words "as far as may be." Moreover, is 
a tenant in an alienated village included 
in the category of “holders of alienated 
land", or is be a tenant from a bolder 
of snob land? For if sections 72 and 73, 
while applying to the alienee from Gov- 
ernmeot, do not apply to his tenants, 
then the beritability and alienability of 
an Ijara tenancy becomes extremely doabt- 
fal. Section 223 contains express provi- 
sions for the protection of an ante-allena- 
tion tenant; and that suggests that post- 
alienation tenants are left to make their 
own terms with their landlords and receive 
no statutory protection independency of 
their contracts. Bat I am inclined to hold 
that Chapter V^II of the above Code is 
one of general applicability, and that sec- 
tion 78, with which that Chapter opens, 
applies as much to tenants in alienated 
villages as to tenants in unalienated lands. 
Therefore, I accept the Boding of the 

Courts below that the Itenaht right of 


Aoaodi wis of th) kind proviisl for by 
seotnn 75 (2) of the Berar Codo. 

We have it. then, that Ananda held 
a tenant right which was heritable and 
transferable, for a term co-existent with 
the duration of the plaintiff’s Jagir as 
such. But section 72. which deals with 
the devolution and transfer of oooapanoy 
of unalienated land, can only apply as 
fas as may be. to a tenant from a holder 
of alienated land like the plaintiff. The 
DepQty Commissioner can “reogoize" 
beir.a aod transferees of occupancies held 
directly from Government. Bab, obviously, 
he cannot take that coarse in regard to 

the tenants of a privite proprietor. There- 
fore, we can only apply section 72 to such 
oases as the present by holding that the 
tenant right is heritable and transferable 
as property." The difference is very sab- 
stantial. Each transferee of an oooopanoy 
who 18 recognized by the Deputy Com- 
missioner becomes a fresh occupant, and 
holds with all the rights of an original 
occupant. It does not matter in his case 
that the occupant for whom he has been 
flubstituted was a woman with a limited 
interest, or the last of a line of holders, 
on whose death the oocapinoy would have 
Mpsed The new occupant becomes the 
Brat of a fresh line of devolution until 
another transfer again starts yet another 
Jme of proprietor and snoceasors. But a 
transferee of a tenant right b, contract 

w th the landlord, obtains only the right, 
tHie and interest of bis transferor. In 
the present case, following the assumption 
already made as to the tenant right of 
Ananda being heritable, it was inherited 
by his widow Lakshmi Bai. The defend- 
ant bought the right, title and interest of 
Lakahm. Bai. and nothing more. Ha 
stands in the shoes of his vendor, and 
hiyight to occupy the land comes to an 
fn« i'f death or re marriage, I, there- 
fore, modify the decrees of the Courts dis- 
missing the suit by adding tbe words 

beoame_ the defendant as the transferee 
of the right, title and interest of the ten- 

is 

entitled o occupy the land as a tenant 
of the plaintiff nntil tbe death or re- 
marriage of |his vendor, the said Lakshmf 
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I make no order as to the ooata o? this 

appaal. lathe Coarfca costs will be 

p^aid as ordered by the lower Appellate 
Coort. 


Decree modified. 


calgutpa high court. 

Appeal pbom AppELLtie Decibe No. 484 

OP 1918. 

May 2^, 1919. 

Newboald. 

BBOJABASHI RUDRA pal and oraERs 

—Plaintipps— Appellants 

terg^fs 

SARAT CHANDRA RUDRA PAL .»i, 
OTdBKS Depeni>ants — Respondents. 
Landlord and „,eani,uj of-Ussor 

ami leasee, nghta 0 / inter Bc-E,iglisk Law, / mcipies 
of, whethei applicable SubAeaw granted in conlraven. 
Urn of prcvia^na Of lease, validity of lie-entry, right 
of, when can be exerciaed. 

would maii meaning wl.idi 

^ ^ w *^®®^‘“Co° 8 i 8 teEt with the interest 

ofa tenure-holder. The usual meaning of "ijara" 
IS a lease fora term. [p. col. 1 .] ^ ^ 

The general rights between the lessor and the 
leesae as laid down in the English Law would goirern 
cases under the Bengal Tenancy Act unless that 

the confrary. [p.546. col. l ] 

m the lease, nnless and until that right is exercised 
a sabdease granted in breach of the terms of the 

lease would operate as ralid [p “iAS, col. 2.1 

Plaintiffs brought a suit for recovery of khaa 

grtutod by persons who bail obtained a lease from 
the superior landlord for si* years and by which 

uni,W I®®®®*- “ot to assign, 

the” la^nd inTiit waYaiCte”^ 

*r.“"d tll“eTkd“T“ “ 

the riKht. of th, pI.mtS..Vo tt. .ot“"r W 

.u^^d on Iho boBi. of Ihoir rai,a,i lo«„. “'',^ 5 ^° 

Appeal againet the deorae of the Sob- 

i**?L December 1917, affirming 

that of. the Maneif, First Coart at Kasba 
dated the 25tfa of September 1916, ' 

8 $ 


Biba Rapindra Kninar Milra, for the 
Appellants, 

Babu Upenira Kumir Rai, for the Rs- 
spondents. 

JUDGMENT. — The plaintiffsappellanb 
fined the defendants respondents for 
recovery of Uias possession of certain land 
open establishment of their raiyati title 
thereto. The plaintiffs base their title on 
a raiyati lease of the disputed land granted 
to them by certain persons who obtained a 
lease for a term of six years of the 
Pergannah Gangamaodal to which 

the land in snit appertains. This lease 
was granted to them by the Official 

Receiver of the estate. By this lease 

the lessees covenanted with the lessor, 
among other things, that they “will not’ 
save and except for the pnrpose of granting 
dur ijara settlements to dur ijaradars or 
other tenants or persons by means of 

which the rents of the said Pergannah or 
the greater portion thereof may be collected 
as heretofore, assign, nnderJet or otherwise 
part with the p sseesion rf the said 

Pergannah or any part tberejf and will 

not enter into any partnership with any 
other person or 'persons in respect of the 
said Pergannah or any part thereof or charge 
or assign the lessees’ interest noder those 
presents or any part thereof without the 
previous consent of the lessor.” The lower 
0 lurte have held that the lease to the plaintiffs 
in breach of that covenant ie void and oonse- 
qnently the plaintiffs have no title on which 
they can support an action in ejectment. 

Oq behalf of the appellants plaintiffs it 
is contended that this lease, even if 
granted in breach of covenant in the bead 
lease, is not void but voiHsble at the 
option of the head le.seor, and chat a 
third party oanuot challenge the rights of 
the plaintiffs. This contention seems to 
be Bound The terms of the head lease 
give the lessor a right of re entry, and 
until this right ie exercised, the sab-leaee 
granted to the lessees would appear to be 
valid. In Foa’s Landlord and Tenanf 
5th Edition, it is stated that “a very 
common covenant in leasee is one by 
which the leseee undertakes not to assiffn 
or noderiet or part with the noseeseion of 
the premises demised to him, at least 
wRhout the license or ooneent of the lessor ” 

Woen this covenant exists, the landlord’s 
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consent must be obtained before an assign* 
raent or underleafe may be made; nor 
will the mere fact that the landlord baa 
not objected at the time to the assignee 
taking poesession, be held to amount to 
suoh oonsent. But the assignment itself 
will not, unless the lease be expressly 
made to be determinable upon its taking 
plaoe and the lessor determine it aooord- 
ingly, be invalid without suoh oonsent.” 
Here though the lease is made determin* 
able upon the taking plaoe of the breaob, 
the lessor has not determined it and the 
lease granted to the plaintiffs has not 
become invalid. 

It is oontended on behalf of the res* 
pondents that this is authority under the 
English Law and the present oase is 
governed by the Bengal Teuanoy Aot. 
There is nothing in that Aot wbiob goes 
against the prinoiple there laid down, and the 
general rights between the lessor and the 
lessee would govern oases under Bengal 
Tenanoy Aot. unless that Aot oontains 
anything to the contrary. 

It is further oontended that the lessors 
of the plaintiffs, being ijaradarSt were not 
tenure holders and bad no interest in the 
property, that they were farmers of rent 
and that they were, as represented by the 
learned Vakil for the respondents, only 
dignihed tahsildars. 

For the appellants, it is pointed out 
that there is no mention in the lease that 
the interest created is that of an ijara^ 
dar. This point appears to me to be 
of no importanoe. By implioation the 
lessees are desoribed as ijaradarg, as 
under the covenant, they have authority 
enabling them to grant dur ijara leases to 
dar ijaradara and none but ijaradara can create 
a dur tiara interest. But there is no settled 
meaning of the word " ijara ” which would 
make it inconsistent with the interest of a 
tenure holder. The usual meaning of "ijara” 
is a lease fora term. Though the interest 
of an ijaradar may be limited to oolleo. 
tion of rents, it cannot be held to be so 
in tbe present case. It is stated in the 
lease that "he, the lessor, doth hereby 
demise and lease unto the lessees all that 
Pergannah Gangamoadal, etc. ” This 
surely grants to the lessees a greater interest 
than that of a mere rent collector. Though 
the subsequent . oovenant to some extent 


the interest has not altered from that of 
a lease bolder to that of rent collector. Both 
the lower Courts have dismissed the suit 
solely^ on this issue, tbe first Court stating 
that " as tbe plaintiffs’ suit fails on the 
decision of these two issues, no further, 
evidence has been recorded”. 

It is, therefore, necessary that the oase 
should be re-beard on the other points that 
arise. I accordingly decree this appeal, set 
aside tbe decrees of both the lower Courts 
and remand the oase to the Court of the 
Muusif at Kasha for a re- bearing and 
decision of the other points iu this oase. 
Costs will abide the result. 

Case remanded. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Appeal No. 6 op 1918. 

December 5, 1918, 

— Mr. Fawcett. J. C. 

GOVERDHANDAS CHELLARAM— 

ApPELLAhT 

versus 

LALOOMAL and another — 
Resfcmdents. 

Hindu Late — Adoption by widow — Agreement post- 
poning vesting of estate (ill after adopter’s death, validity 
of^AUenation by rvidow, effect of, 

An agroemeut made at the time of effecting an 
adoption by a widow under which the adoptee assents 
to his adoption, but the vesting of the estate in 
him IS postponed till after the death of the adopter, 
» binding upon the adoptee, and it is not open to 
him to contest an alienation made by the adonter. 
[p. .548, col. ].] ^ 

Appeal from the decision of the Sub- 
Judge, Tatta. 

Mr. Tahiltam Maniram, for the Appel* 
lant. 

Mr. Birdaram Betoaram, for the Re- 
spondents. 

JUDGMENT. — Tbe plaintiff appellant 

claimed to have been taken in adoption by 
his uncle’s widow, Tbaribai (respondent 
Ho. 2), and sued to set aside a sale 
of a house made by her in favour of the 
respondent No. 1 and to reoover its 
poBsessioD. 
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The ddfen33 raSeed was that th 3 ad)p- 
tion was iopalid, that io aoy oass it was 
made eubject to aa agfsemsnt batweeat’js 
appellant and respondent No. 2, by whieh the 
vesting of the estate in the former was 
postponed till after the death of the latter 
and that, therefore, be was not oompatent 
to dispate the validity of the alienation 

The Sabordinate Judge held that the 
adoption was proved and valid, but he 
deoided that the agreement made at the 
time of effeoting adoption preoladed appel- 
lant from diepating the alienation, That 
being eo, be did not deoide whether the 
sale was one justified by legal neoessity, 
as farther pleaded in tbe written state- 
ment. He, aooordingly, dismissed the eait 
with costs. The appeal raises the issue 
whether tbe lower Court erred iu holding 
that the agreement relied upon was binding 
on the appellant and ba-red him from dis- 
pobing the alienation. 

Tbe appellant’s adoption is eho.vn by 
the evidence to have tsken plaos on the 
25th of August 19Jl, with csremoniss 
which continued for two days. Oj tbs 
27th of August a registered adoption desl 
was executed by Tharibai in the admitted 
presence of the appellant. Tbe Subordinate 
Judge eays it is clear to him that tho 
terms of th^ deed were settled bsfore 
the adoption took place and that it was 
under tbe knowledge of tbs agreems.ot and 
in pursuance of it that the adoption took 
place, I concur in this finding of fact. 
Tharibai in her deposition says that the 
terms reduced to writing in thia deed had 
been settled at the outset, and this is 
probable and not contradicted by any 
reliable evidence. The adoption, under the 
circumstances, was one made subject to 
tbe oonditious stated in tbe deed of 
ftdoptioQ to which tbe appellant assented. 

I agree, therefore, with the oonolualon of 
the Subordinate Judge that there is no 
force in the contention that under tbe 
adoption tbe appellant got a vested right 
to the estate of Tbaribai’d deceased busbaod, 
and that this estate could not bs affected by 
the Bubsequent deed of adoption. Nor do 
1 think that there is any fores in the 
oonteotioo that the agreement is void for 
want of consideration. On tbs finding of 
fact meotiooed above, there was clearly 
coosideratioo for appellant agreeiug to 


Tharibai's control of tbe property during 
her lifetime, in view of the benefits 
otherwise conferred on him by the adoption. 

Nor was any such objection mentioned 
specifically in tbe plaint. 

But two arguments were addressed to 
tbe Court by Mr. Taliilram for the appel- 
lant, which deserve fuller notice. The 
first is that the agreement confers nothing 
more on Tharibai than an ordinary widow’s 
estate and gives her no right of alienation 
except the ordinary one of a Hindu widow, 
namely, for legal necessity, and my attention 
WAS drawn to two rulings that in con- 
struing deeds of gift or Wills, the pre. 
sumption is that the widow takes only an 
ordinary widow’s estate. But, in the present 
ease, although the deed makes no express 
mention of an ab^iolute power of alienation, yet 
1 think that clause 4 distinctly implies such a 
power. It says that after her death the Aar* 
kkana, cash and all moveable and immoveable 
property, which she may save and whioh 
remains after her spending and eating, 
will belong to tbe apoelhnt, This can 
only be construed as implying that the 
immoveable property also might be alienated 
by Tharibai in the course of her spending 
and eatiog. Nor doss it appear to have 
occurred to tho plaintiff’s Pleaders in the 
lower Court to construe the document in any 
othsr way. 

'I'be second argument is that the agreement, 
so far as it givss tbe respondent No. 2 a 
pover of alienation in excess of that allowed 
to a widow under the ordinary Hindu Law, 
is invalid, as being repugnant to Hindu 
Law. This point has been fully considered 
by the Subordinate Judge in his judg* 
meat, and be has distinguished the present 
case from thoss in which a bargain in made 
between tbe adopting widov and tbe guar* 
diau of a minor adopted bod, diminisbing the 
estate which the adopted son ie to take. 

Id these latter oases it has been held that 
whether the agreement is valid depends on 
its bsiog a reasonable one io tbe interest of 
the minor; and it has been held that 
stipulatioQs giving the widow an absolute 
power of dispoaitioD over the property are 
unraasonable. But in the present case appel* 
lant was of full age when he was adopted, 
and tbe Sabordinate Judge’s view that 
the agreeBsnt is binding upon him is sap* 
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ported by Kashibai Bamchandra Qhatge 7, 
Tatya Genu Pawar (1). As intbat cage, 
so here, tbe appellaDt deliberately aooept- 
ed tbe arraDgement under wbioh be 
was adopted and bas derived a considerable 
advantage therefrom and be most, therefore, 
be held boand by his agreement. This 
also is the view taken in Mayne’s Hindu 
Law, 8tb Edition, page 261, where some old 
Bengal decisions to the same effect are cited. 
There is only one argnment to tbe contrary 
which seems to me to be substantial. This 
is whether tbe adopted mother is entitled to 
enlarge her estate by an arrangement with 
tbe adopted son. Socb an argnment was 
raifed in the care of Vyasacharya v. Venkuhai 
t2) hot no opinion on this point was expressed 
by tbe Foil Bench. Nor, do I think, is it 
necessary to decide it in this case. The 
appellant is suing in the capacity of an 
^adopted eor, and is boand by the terms of an 
agreement ander which be bimself assented 
to bis adoption being made, on tbe principle 
of voilentt non fit injuria*', as pointed ont by 
the Subordinate Judge. It may be tbat tbe 
next reversioner could object to the aliens* 
tion on tbe ground that this agreement does 
not bind him and was invalid, so far as it 
purported to give Tbaribai a larger power 
of alienation than a Hindu widow ordinarily 
possesses. But the plaintiff-appellant is not 
suing in this capacity. And even supposing 
he is the next reversioner, it is possible 
tbat tbe consent given by him to the terms 
of tbe adoption deed might be held to cover 
this particular alienation and raise a suffi* 
oient presumption of its propriety under 
the rulings of this Court in Jiwanmal v. 
Plihalchund (3) and Jiwatmal v. Qianibai (4) 

I, therefore, agree with tbe lower Court’s 
conclusion and see no reason to interfere. 
The appeal is dismissed with costs. 

Appeal ditmitsed. 

(1) 86 Ind. Cas. 546; 40 B. 668; 18 Bom. L. E. 7i0. 

t (2) 17 Ind. Cas. 741 37 B. 251, . at p. 259; 14 Bom. 

L» S. 1109* 

(3) 18. L. R 196 

(4) 36 Ind. Cas. 681; 10 S.lL.lR.'W. 


CALCUTTA HIGH COUHT. 
Appeil prom Appellate Decree No. 871 

OP 1917. 

May 15. 1919, 

Mr. Justice Newbonld and 
Mr, Justice Duval. 

BALARAM PAL— Dfi pendant— Appellant 


HANYSHA (KANGSHA) MAJHI aid 
PlaINTIPP^— RESPOND yNT« 

Cn-il Procedure Code (Act r of 0 XXII r 3 
O.XLl,r. -k - Aypeal~Detit}i of joint plaintiS hejcre 
/.earing of appeal, effect of-Jbatemeni of appeal— 
Decree passed in ujnorance of fact of death, validity 
of Appeal by one of several plainiifii- Other plaintiffs, 
whether neccs'^sfary partwe. ^ ^ 


Whe-e 01.0 of several plaiutiffs m-efers an appeal 

in Avhicii the other plaintiffs are also interested 

do.', o ^ V- ■’■•““'iuro Code 

does not authorise him to proceed with the appeal 

fp 

Ti.e effect of allowing an appeal to be heard and 

f®.® •g^’orance of tbe death of one 

of the joint plaintiffs is to render tbe judgment and 
decree a nullity, [p. 649 , col. 4 ] 

Appeal against the decree of the District 
Judge. Jessore. dated the 2nd of February 
1917, reversing tbat of tbe Munsif, 2nd Court 
at Jhin.dah, dated the 29th of November 


PACTS appear from the judgment. 

Babu Upendra Narain Bagchi (with him Babu 
Narain Bagchi), for the Appellant.— 
Ibe drat Court dismissed the suit on the 
ground that the plaintiffs had failed to prove 
^eir title and that tbe suit was time barred. 
On appeal the suit was decreed, but tbe ques- 
tion nf limitation was not gone into by the 
lower Appellate Court. During the pendency 
of the appeal one of the appellants, Kailash 
Majhi, died bat the appeal was beard and 
folded about a month after tbe death of 
Kailash without his heirs being brought on 
the record. So I submit that the decree for 
joint possession in favour of Kaiiaeh is bad, 
because be died before the bearing of the 
appeal and bis heirs were not brought on 
the Mcord. The decree of the lower Appel* 
late Court is invalid-it is a nullity— because 
one of Iho plaintiffs-appellants was dead 
before the bearing of tbe appeal. 

Babu Bhttdar Haidar {mih him Babu Nirodo 
Bandku Roy), for the Respondents.— The 
appeal was heard within a month of Eailash’a 
death, and so the Bubstitution could not be 
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made by tbe heirs of Eailasb who were 
entitled to eiz months’ time for sabstitution. 
Oir remedy was to apply for an amendment 
of tbe deoree — tbe objeotion taken now is a 
mere teobnioal one. Even if there was any 
irregnlarity, that would not affect the merits 
of the case. Even assnmino' that tbe appeal 
abated so far as the heirs of Kailash are oon» 
oerned, still under Order XLF, role 4, Civil 
Procedure Code, tbe lower Appellate Court 
was competent to bear and decide the 
appeal because tbe appeal proceeded on 
a ground common to all the plaintiffs. Far- 
ther, your Lordships are oompetent under 
section 151, Civil Procedure Code, to bring 
tbe heirs of Kailash on the record. Tbe right 
in this case was a joint right and under the 
provision.s of Order XKU, rule 3. Oivil Pro- 
oedure Code, after the death of Kailash tbe 
other appellants are oompetent to maintain 
tbe appeal. 

Baba Upendra Narain Bagchi, in reply, re* 
ferred to Srtram Ghandra[Naik v. Bridoy Nath 
Oupti (1). 

JUDGMENT. — This appeal arises out of 
a suit brought by six plaintiffs for recovery 
of possession of a homestead on declaration 
of their title thereto. Tbe suit was dismissed 
by the Mausif on the 25^th November 1^15. 
Against that diemiesal all tbe plaintiffs 
jointly preferred an appeal in the Court of 
tbe District Judge of Jessore. That appeal 
was argued before that Court on the Slat 
January 1917, and the judgment was deliver- 
ed on tbe 2Dd February 1917. But it is fadmit* 
ted that the Brst plaintiff appellant, Kailash 
Manjhi, died on the 1st January 1917. The 
information of bis death was not given to 
the lower Appellate Court. As tbe plaintiffs 
pleaded a joint tiUe.tbe right to sue was one 
which did not survive to tbe surviving plaint- 
iffs. The result consequently was that rule 
3, Order XXII, Civil Procedure Code, came 
into operation, and the suit, that is to say, 
tbe appeal before the lower Appellate Court 
abated under tbe second clause of that section. 
No application was made by tbe other plaint- 
iffs-appellants to have tbe legal repre- 
sentatives of Kailash Manjbi made parties 
to ths't appeal at any time within eiz months 
cf hie death. The learned District Judge 
decreed that appeal and passed a decree in 
favour of all the plaintiffs in ignorance of 

<1) 61 lud. Cos. 409| 29 0. L. J. 461, 
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Kailash Manihi’e death. Against that deores 
the sole defendant appealed making all the 
plaintiffs, as they appeared on the record, 
respondents. Notice was served on the liv- 
ing respondents on tho 20th November 1917, 
and the notice on Kailash was returned 
unserved with the report of his death, and 
that, according to tbe defendant-appellant, 
was the Brat time be learnt of his death. 
He then made the heirs of Kailash parties 
to tbe appeal before this Court, and they 
appear and we have hoard the learned Vakils 
for tbe appellant, for tbe survivors of the 
original plaintiffs and for tbe heirs of Kailash. 

It is contended that Order XLI, rule 4, 
Civil Procedure Code, operates in favour of 
the Burviving plaintiffs. But we think that 
when a plaintiff prefers an appeal in which 
other plaintiffs are interested, that section 
does not authorize him to proceed with the 
appeal without making other plaintiffs 
parties to the appeal. In the present case, 
they, all tbe plaintiffs, are necessary parties. 

It is father contended that as tbe heirs of 
Kailash are now before this Court, the 
appellant defendant cannot say tbe appeal 
has abated. But tbe effect of allowing the 
appeal to be beard and tbe decree passed by 
the lower Appellate Court in ignorance of 
the death of one of the joint plaintiffs was 
that that judgment and decree became a 
tullity. The heirs of Kailash might have 
applied, within eiz months from the date of 
their father’s death, to have the deoree set 
aside and tbe appeal re-heard, but they having 
taken no action, the whole appeal must be 
held to have abated. 

Tbe result is that the deoree of tbe lower 
Appellate Court being a nullity, the original 
judgment of tbe 6rst Court must stand and 
the suit must be dismissed in aocoordanoe with 
that deoree. 

The appellant will get bis costs in this 
Coart as well as in the lower Appellate 
Court. 

Appeal decreed. 
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AJODSYA PRiSiD V. KlRiN. 

NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Civil Revision No. 23 op 1919. 

August 12, 1919. 

Present Mr. Findlay, A. J. C. 

A JODHYA PR ASAD — Plaintipp— 

Applicant 

versus 

KARAN — Depsmdant— Non* Applicant. 

Cusfjm — Wajib-iil-arz, onlnj in, effect of —Burden oj 
proof — General taxo, modification of. 

In order to get rid of the binding oiFect of a 
custom recorded in a luaUb-nUarz, tlie person seeking 
to avoid it must show that the custom has been 
modified by contract or otherwise, [p. 551, col. 2.] 

The general law as regards the ownership of trees 
standing on tenancy land is inapplicable where 
there is an express provision in a xcajib-xtUarz that 
such ownership is with the tenant, [p. 652, col. I.J 

Revision of tbe judgment and deoree of 
the Judge, Small Cause Court, Bilaspur, in 
Civil Suit No. 689 of 1918, dated tbe 4th 
January 1919, 

Mr. V. Bose, for tbe Applioaot. 

Maserfl. M. V. Joshi and G. R. Deo, for the 
Non- Applicant. 

ORDER. — Tbe plaintiS-applioant, who ia 
the malguzar of Mouza Deori, Bilaspur, sued 
the defeudant-Don-applioaDt in the Couit of 
Small Causes, Bilaspur, for damage?, being 
tbe value of certain trees of spontaneous 
growth alleged to have been felled by tbe 
non applicant, who ie an ordinary tenant 
in tbe village. The suit was dismissed by 
tbe lower Court, on tbe ground that under 
the current wanb-ul-arz the general law 
as regards the ownership of trees resting 
in tbe landlord had been modiBed and that 
the custom represented in the terms of the 
vajib ul-ars had not bsen rebutted by suffi. 
oient evidence. The clause of the toaiib. 
ul-are, referred to, read as follows:— 

‘ Cultivators have a right to out all trees 
of spontaneous growth or which have been 
planted by them on land included in their 
holdings but in the absence of agreement 
to the contrary, they cannot cut fruit trees 
which were not planted by them, except 
with permission of the lambardar.** 

• contention urged on revision 

IS that the entry in question in tbe current 
wmb-ul-arz is based on an erroneous view 
of ths Jaw and does not represent tbe cor* 
rect custom, and that, in the oircumstauces, 
the plaintiff applicant is not bound thereby. 

It may be of intereet to glance at tbe 


corresponding entries in the earlier usajib- 
ul artes of tbe Bilaspur District. Iti Puller’s 
Compilation of Wajib-uharzes, dated 1885, the 
corresponding clause was, — 

Trees of spontaneous growth are the 
property of ourselves and oo-sbarers, but 
they shall not be out without tbe consent 
of all tbe co-sharers. Cultivators, however, 
may, with our permission, continue to out 
Babul trees required for agricultural pur* 
poses, without being required to pay any* 
thing for doing so. All existing rights over 
trees or their produce shall be maintained 
and shall not be interfered with. All 
persnn.s who have hitherto enjoyed the 
right of cutting oreeb planted by themselves 
shall continue to do 80 . In future, however, 
any person planting trees within the village 
limits shall have no right to tbe trees so 
planted as soon as he is dispossessed of the 
land on which be may have planted the 
same. Such trees shall in this case become 
our property.” 

Coming to the Settlement of U86.90, 

paragraph 97 (3) of the apposite report 

shows that the cultivators’ right to out the 

trees planted or sown by them was recognised, 

as also their right to out trees of spontaneous 

growth with tbe permission of tbe lambardar 

and, in case of the rixalgutar's refusal, they 

could apply to the Depety Commissioner 

for permission. It is obvious that a 

considerable difference emerges between 

these earlier wajih ul-arzes and the terms 

of the current one in this connection. The 

Isarned Counsel for the applicant has referred 

me to paragraph 6 of Latter No. 263/XI. 

13 2, dated the 24tb August 1908, from tbe 

Chief Sdoretarj to the Chief Commissioner, 

Central Provinoee, to tbe Commissioner of 

Settlement, in whioh tbe oorrent wajib ul ars 

for the Bihspnr District was approved. The 

following remarks occur in that letter with 

regard to tbe clause in question of tbe 
icajib-ul-art 

“As regards the right to trees, tbe Chief 
Commissiouer ia not sure whether the clause 
represents the actual custom in Mungeli, or 
whether it represents the ideas of tbe Settle- 
ment Officer at the last Settlement as to 
what these rights should be, and has been 
accepted by the present Settlement Officer on 
the same consideration. The Chief Oommis. 
sioner understands the auiversal oastqm to 
03 thit a onUivAtor may oat trees of spoa* 
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taoeona growth within hia bolding and treoa 
wbioh he haa planted himaelf, bat he shall 
not withoat the permission of the la-nbardar 
oat frait trees wbioh be has not planted 
himself, and if this is so, that is all that 
need be said in the wajib‘ul-arz. It is 
nndesirable in snob a matter to enter any* 
thing in the toajib-uUarz in regard to wbioh 
a dednite oastom is not established but it 
is better to leave it to the ordinary presamp* 
tion of the ordinary law. Subjeot to any* 
thing the Settlement Officer may wish to 
urge, the olaase has bean amended aooord- 
ingly.” 

The present village, 1 may note, is situated 
iu the Bilaspar Tabei!, bat the term of the 
wijib‘ul-art with wbioh we are ooncerned 
would appear to be identioal with that 
mentioned in the letter just quoted. Now, 
it has been arged on behalf of the applioant 
that the letter from the Chief Secretary 
to the Chief Commissioner prooeeds on a 
view of the law wbioh was erroneous, and 
that the terms of the tvajib-ul-ars do not 
in effect enaooiate the oastom. 1 have, in 
this oonneotion, been referred to various 
deoisions, like those in Kasim Mian v. Banda 
Husain Co, KausaLia v. Qulab Kuar (2) and 
Ginga Dei v. Badam (3), laying down the 
proposition that, ordinarily, the property in 
timber on a tenant’d boIJing rests in the 
landlord. In oar own Pruvinoes we have 
the decision of Stanyon, A. J. C., in Hiria v. 
Mahomed Sirajuidin Khan (4). The learn- 
ed A. J. 0. there remarked as follows : — 

‘*It is now well established that the owner- 
ship in trees standing on tenancy lands is 
always with the landlord, and whenever 
SDoh trees, or any parts thereof^ are severed 
from the soil, noder the general law, suob 
trees and parts oan be taken away by the 
landlord. This general law may of ooarse 
be oontrolled and varied by oontraot or 
oastom, bat in the absence of these it is the 
law to be applied.” 

The Oise for the applioant, therefore, is 
that he is not, in the eiroamstanoes, bound 
by the entry in the waiih^uUars referred 

(1) 6 A. 618: A. W. N. (1663) 169(8 Ind Dec 
(m. b .) 667. 

(2) 21 A. 297; A. W. N. (1699) 72; 9 Ind. Dec. 
(n« 8.) 898 

(3) 80 A. 134; 6 A. L. J. 99; 8 M. 1. T. 194; A. W. 
IT. (19J8) 61. 

(4) 4 N. L. R. lOi at p. 110. 


to, and that ander the ordinary law the 
right to oat the trees which are in qaestion 
in tbisoase rested in himself. On the other 
hand, it has been arged on behalf of the 
defendant-non-applioant that the plaintiff is 
bound by his aoceptanoe of the assessment 
of the village and that as no sait was Bled 
under section 83 of the Land Rsvenae Act 
of 1881, he cannot now qaestion the 
apposite entry in the wajib-ul-arz. In the 
present case I am unable to see that the 
ordinary legal presumption does not still 
arise from the entry in qaestion. It is 
impassible to treat the docament as a nullity 
merely because of the alleged erroneoas view 
of the law taken by the Laoal Administra- 
tion bat even as 1 read the passage from 
the letter, dated the 24th Aagiist 1908, it 
seems to me that whether or not the view 
of the law taken was correct, the Chief Com- 
missioner desired to see that the entry in 
the wajib ul an should be nothing more 
than a mirror of what was the actaal 
custom. In this oonneotion I would also 
point out that a gradual change in the 
oastom may have crept in since the 
old setfleasnt. lo any event, I am of 
opinion tba*^ the present plaintiff-appli- 
cant cannot question the eatry in the 
voiiih ul an io the iooilental way in 
which he desired to do so in the present 
case. There has been no express suit for 
a declaration that the entry in qaestion was 
erroneous and I thick, so far as the present 
suit is concerned, be is so far hoand by 
it nnless he can show that in the partioalar 
case the oastom has been modiBed by oon- 
traot or otherwise. Still farther, it would 
be impossible for me to disturb the Boding 
of the lower Court to the effect that there 
has not been saffioient evidence to disprove 
the terms of the wajib ul are and, as 1 have 
already stated, the ordinary presumption 
seems to me to arise from these terms. 

The next point urged on revision is 
that even if the terms of the wajib ul are 
are correct, it does not deal with the further 
question of whose the property in the 
felled timber should be; 1, however, feel 
no doubt on this question. The wajib-ul- 
are is not a document embodied in strictly 
technical or legal terms and it seems to 
me perfectly plain that the presumption 
must be that the property in the timber 
belongs to the person entitled to fell it. 
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Had (heinteDtion of the tcanb-ularz been 
rightly or wrcngly that the tenant could 
fell tho trees but the property in the 
trees so felled should pass to the landlord, 
this would most certainly have been stated, 
ft would, of course, have been open to the 
plaintiff applicant to prove, that in the parti, 
oular case the custom had been modi6ed or 
otherwiee altered to the extent now alleged, 
fie., that the tenant could fell but the trees 
BO foiled would belong to Iho landlord. 
No such plea, however, was taken in the 
lower Court and cannot be considered now; 
So long, therefore, as the ^cajib-ul-arz stands 
and is not disproved in the particular case 
by evidence to the contrary, the general 
law as regardsthe ownership of trees standing 
on tenancy lands is inapplicable in the 
present ca'^e. These Bnding dispose of the 
application, which is dismissed. The appli. 
cant most bear the non applicant’s costs, 
Pleader’s fees Re, €0. 
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Application dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Mi.ckllakeops Civil Appkal No. 4 op 1918, 

June 7, 1916 

PreKYLt :-Mr. Pratt, .J. 0 . and Jlr. Pawoett 

A J C ^ 

GHULAM MAHOMED— Appellant 

VeT$U9 

CivilProcediireCode (Actv of \iM\ 9 ).s 1| 144 n D 

r Z-RcsHUHon application for, tP/t.; 

Declaration that decree is nail and void—Omission m 
aA for re 3 t,luUon-.AppUcoUon. for Zit ° 

tton, maintoxnability of— Estoppel 

No restriction is contained in section 144 of th^ 

Civil Procedure Code as to the mnnn«l • . 

a decree should be varied or reversed 
can be read into it, exceiit it be '‘.-n’ 
with law." [p. 553, col. if' *" accordance 

omission to ask for restitution in a suit 
for a declaration that a decree is null imd void 

fo representation thit the right 

to restitution is relinquished. Even if it dooa 

amount to such a representation, it would S 

•f Snifo ^ statement 

•f intention or promise de/uturo [p 653, col 1 J 

Appaal against the order ot the F.r.c llaee 

oao*Jcidgei Suljkar, 


Mr. Tsardas Oodhnmm, frr the Appellant. 

JUDGMENT. 

Fawcett, A. J. C. — Appellants obtained a 
decree declaring that another decree, in 
execution of which respondents recovered 
Ks. 4,393 from them and their mother, 
was null and void against them. They 
then applied under section <44 Civil 
ProoPdore Code, for restitution of their share 
of Rs, 4,393. The Sub Judge held that 
the decree under which respondents obtained 
tne Rs. 4,393 was snpereeded by the later 
decree, so far as appellants were concerned, 
and that section 144. Civil Procedure Code, 
applied, but that as they had omitted to 
seek such restitution in the suit in which 
the superseding decree was obtained, they 
must be held to have relinquished their 
claim to this relief. Appellants appeal from 
tnia decision. 

I airree with the lower Court as to the ap. 
plioabi ity of section 144 in this case, which is 
supported by langutur Snbrayudu^. Yecrram. 

11). The Legislature has evi- 
dently intended to widen the f cope of section 
144 as compared with section 583 of the 
ormer Code, and the presumption is that 
It has pot the power to order restitution 
on the general basis, which enabled a 

t b IQ F o fi n A A * ^ ^ power in 

this respect m accordance with Privy 

Counoil rulings of 1865 ard 1871. No 

reetnotion is contained in the eection as 

to the manner in which the decree should 

be varied or reversed, and. in my opinion. 

none can legitimately be read into it, except 
law°°°*^^^ acoorJance with 

On the second point, the Sub-Judge, in 
tty opiDior, 18 clearly wrong. Order II 

aoDlv ’’'"I''*'”'* C"’'"'-- ^oea noi 

12 and aeation 

12 ODiy forbrda anbEeqneDt auit, and tbe 

“j* preoinded from adopting 

an^bl ^,1'' "T ‘hem to 

Mable them to obtain reatitntion, c/, Bo,a\ 

ifTblv Moreovor, 

‘ni^tn’^ ”e‘''"‘'“n in tbeir 

w d t.a then, 

Trid. t'ey wrold probably have been 

* «as l.Mjer bj section 144 (2) If 
Ki) -1 Ai. ^a6j 7 Ind. Deo, (n. ».) 620, 
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BO, it was not part of the olaim whiah 
the plaintiff is entitled to make within 
the meanin? of Order If, role 1, Civil 
PfoeeHore Code. Apart from Order II, 
role 2, the Sob Joige’s view oan only be 
jostiBed by prinsiplee of res juiic ta or 
estoppel. Bat neither of these bars oan 
apply to the present ease. Explanation IV 
to seotion 11, Civil Proosdare Code, does 
not apply, (1) beoaoee for the above reasons 
this partioolar olaim ooald not have been 
made in that snit, and (2) beoaase it 
oontsmplates only every ground, whioh 
ooald and ought to have been urged in 
sopport of the olaim aotually made in the 
flnit: cf Ramasieami Ayyar v. Vythnotha 
Ayyar (3). And no question of estoppel 
arises as the omission to ask for restitu- 
tion in the suit does not amount to a 
representation that appellants relinquished 
their ^ right to restitution, and even if it did, 
there is nothing to show that respondents alter- 
ed their position to their prejudioe in oon- 
sequenoe. Even treating it as a representation 
that they would not apply for restitution 
under seotion 1 44, this could not orerate as an 
estoppel being a mere statement of inten- 
tion, or a promise defuturo.cf. Jetkilhai 
v. Nathabhai (4) and Woodroffe and Ameer 
Aha Law of Evidence. 6tb Edition, page 

/ w 0« 


I would, therefore, reverse the lower 

Court a order rejecting the apolicatioo, 

end under Order XLl, rule 23, Civil 

jOflednre Code, remand this case for re- 

Mmiseion and disposal according to law. 

RMpondeot to bear appellant's costs of 
this appeal. 


Praw, J. C.— t ooDour as to the application 
144. The case is similar to that 
w ahiam Suruiur Lil y. Kaisar Zamani 
Begam (5) where restitution was ordered 
on reversal of a declaratory decree. This 
was done under the inherent poiver of 
the Court to right a wrong done by 
order of the Court and the seotion has 
been widened to give reoognition to this 
power. 


Oats remandsd. 


(8) Sa M. 760i 18 II. L. J. 44S 

(4 88 B. Sm at p 407t 6 Bom. L B. 428. 

*#1 » A. 148j 4 A. L. J. IB. A. W. N. il906j 816. 


CALCUTTA HIGH COURT. 
Appeal prom Appelute Decree No. 2428 

OP 1917. 

April 9, 1919. 

Present Justice Sir Charles Chitfcy, Kt,, 
and Mr. Justice Cuming. 

KAMAL KRISHNA BARNIKYA and 

OTHERS — AppBLLisTS 
versus 

PE4RY MOHON .sAHA and otsers— 

Besponpents. 

Bengal Tennnoj Act (VUlJi- C. of 1885), 17J 

lU-Conrract Act (IX of 1872), s. 72, applicability 
r</— Taliilf, Mleo/—Jt4^iii-Jerree, crecitlion of—Paynient 
tnnde by pmrU.nto- of partion of taluk to sare taluk 
from sale—Sait J..,- .v/und of pnijmcnf, maintain, 
ability of. 

Oue n. purchased a taluk at an auction. PlaintifFa 
purchasod a share of it from B and D. purchased 
tho rest from the heirs tif C, The superior lanclloitl 
obtained a decree for rent against the heirs of B, 
and threatened to biing tlio whole taluk to sale, 
To sto|> the sale the plaintiffs deposited the decretal 
amouat in Court. In a suit by the plaintiffs for a 
refund by the landlord of tho sum deposited by 
them as well as for a declaration of theii- title to 
the land; 

Held, (1) that the plaintiffs were entitled ton 
tleclaration of their title but were not entitled to 
get back from (he landlord tlic decretal amount 
deposited by them, as they were joinily liable for the 
rent payable for tho whole taluk; [p. 654, cola. I <t 2.] 

(2» that tho deposit was obviously made under 
section 1 74 of tho Bengal Tenancy Actj [p. 65>, col, 
20 

(3 1 that as the do]>osit was not made by mistake 
or under coercion or under stress of legal process 
section 72 of the Contract Act did not apply, [p. 554 ' 
col. 2.] 

Appeal agaicat the decree of the Additional 
Subordinate Judge, Chittagong, dated the 
lOtb of May 1917, modifying that of the 
Mnneif, 3rd Court at that place, dated the 
22Dd of December 19i5, 

Bahaa Jyotish Ohandra Batara and Prohodh 
Kumar Das, fer the Appellants. 

Babn Bhagirath Ohandra Das, tor the Re- 
epondenta, 

JUDGMENT. — The facta of this case are 
a little complicated, but when they are 
clearly underatcod there should be no 
diffisuKy in deciding the eaae. As stated 
in the plaint, 3 Kanis 2 Karas of land 
including I Kani Gandas, formed a Taluq 
etauding in the names of Mati Bibi and Sana 
Bibi at an annual Jama of Bs. 17' 6. The 
predecessor of the plaintiffs took a settle- 
ment of the 1 Kara l4i Gandas in Topa 
interest (whiob is an uoder-tenore) at an 
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antjQal Jama of Re. 9. That was in July 
1854. Snbsequently the Talaq was sold 
by anotion aod Beoha Gszi parohas^ed it. 
The predecessor of the plaintiffs purchased 
a share of that Talnq, t.e., 1 Kani 141 
Gandas, from Beoha Gazi in Noyember 1862. 
Defendants Nos. 2 to 4 are the heirs of Beoha 
Gazi and defendant No. 5 is the trans* 
feree from defendants Nos. 2 to 4. The 
proprietary rights having been sold, and 
bought by Karaal Krishna Bantk defendant 
No. 1, be broaght a &uit for rent against the 
heirs of Beoha Gszi and obtained a decree. 
He threatened to bring the whole Taluq to 
sale in execution of that decree and the 
plaintiffs in order to stop that sale, acting 
presumably under section 171 of the Bengal 
Tenancy A'5\ paid the amount Into Court. 
They then 61ed this suit in order to i^et 
aside the decree in Kamal Krishna Banik’s 
suit on the ground of fraud and also to 
obtain refund of the amount which they 
had deposited in Court with costs, amounting 
in all to Rs. 146-10-1. They asked for 
a declaration of their title to (he laud, and 
they contended that (hey were in exclusive 
poesessiou and denied the title of defend- 
ants Nos. 2 to 5. The Alunsif found 
against the plaintiffs oj the ground of 
fraud. He found in their favour on (he 
ground of title, that is to say, (hat they 
were really oo tenants ahng with defendant 
No. 5 who had acquired the in'erest of 
defendants Nos. 2 to 4, He aoo-riingly 
decreed the suit declaring the pla'rtiffa’ 
Taloka and Topa interest and giving tie 
plaintiffs also a declaration that the decrees 
in question were not binding upon them. 
He disallowed their claim for refund and 
aleo refused (very properly) to go into the 
question of contribution by defendant No. 5. 
On appeal by the plaintiffs to the learned 
Subordinate Judge, the decree of the Monsif 
was varied and the plaintiffs were given 
a decree for the refund of the money 
which they bad deposited in Court or for 
repayment of that sum by defendant No. 1 
in case he had withdrawn it. Against 
that decree the present appeal is preferred. 
Both the Courts have found against the 
plaintiffe_ on the question of frand. That 
6nding is conclusive and neither side 
attempted to go behind it. There cannot 
be any doubt as to the title of the plaint- 

iffB.as 1 have stated it< The only question 


really before this Couri is whether the 
plaintiffs are entitled to a refund by the 
defendant No. 1 of the money deposited 
by them. It is argued far the plaintiffs 
that the matter comes under section 72 of 
the Oautraat Act or is so similar as to 
be governed by that section. Bat that 
argument overlooks the fact that the 
plaintiffs were undoubtedly teuauts of the 
defendant No. I and ware bound equally 
with defendants Nos. 2 to 5 to pay rent 
in respect of this Taluk, They cannot, 
therefore, ba said to have made this deposit 
by mistako or under coercion or under 
stress of legal process. They obviously 
maue Ibo deposit under the provisions of 
section 1«4 of (he Bengal Tenancy Act, 
Whatever their rights may be as to con- 
tribution from their co debtors, there can 
be no question that this money being due 
to the defendant No. 1 as landlord under 
the decree, though that decree was not 
binding against the plaintiffs, they were 
liable neverlhtlass for a share of that sum 
as rent, and liable moreover to the defend- 
ant No. 1. It would, therefore, be quite 
unjust that they should be allowed to 
deposit the amount in Coart simply to s op 
the sale for the time being and then get their 
money back again. The outstanding fact 
in tbs case, that they were tenants as well 
as defendanla Nos. 2 to 5- and thus liable 
for (he rent, was overlooked by the learned 
Pleader for the plaintiff in bis argument, 
but once that fact is made clsar, there is 
no doubt as to what the decision should 
be. The appeal must, therefore, be allowed, 
the deores of the lower Appellate Court 
set aside and that of the Court of 6rst 
instance restored with ocsta in this Court 
and in the lower Appellate Court. 

Appeal allowed. 
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MADRAS HIGH COURT. 

Civil Appeal No. t4 op 19IS. 

Febraary 19, 1919. 

PfMenf:— Mr. Jastioa Abdnr Rabim and 

Mr. Jnstioe Spenoer. 

GANGAMIRPHAM PILLAl, Minor, nr ms 

Guardian, CHIDAMBARAM PILLAI — 
Dependant No. 1 — Ai-pellant 

versus 

RAJAMANIKKATH AMMATi anjOTje.is — 
Plaint, FPi and Dependants Nos. 2, 3, 5 

AND 6 — ReSPONUENIS. 

Hindu Law — irtclow — Comprumjse of .\uit effected 
6y widoio — Reversioner, whether hound btj com. 
promise. 

Where there is a litigation pending in the snbjoct- 
mattor of which a Hindu widow ii interested, she 
has a discretion as to how to conduct that litiga- 
tion and to come to an arrangement, with her 
opponent, if she believes that it would be in the 
interests of the estate. Cut a i'evcr?ioner is 
entitled to show that the compromise was not 
arrived at with duo care and caution an<l was 
such ns really showed negligence on the part of 
the widow, and if he sucocede in showing that, 
tlie compromise will not be binding upon him. 
Cp. 666, col. 2.] 

Appeal against ibe daoree of tbe Coart 
of tbe Sobordinate Judge, Trtohinopoly, in 
Original Sait No. 41 of 1916. 

Mr. T. V, Muthukrishna Aiyar, for tbe 
Appellant. 

Masers. T. R. Ramjchan'lra Aiyat, 
K, ti. Qanesa Aiyar and Sundara Row, for the 

Reepondeote. 

JUDGMENT. 

Abdur Rahim, J. — Tbe firet question raised 
in tbe appeal relates to tbe effect of a oompro- 
ffiiee in a previoae proceeding between the 
2qd defendant, tbe widow of Krishnaswami 
Konar, bis father, Karappanna Pillai, his 
brother, Peramal, and the Ist defendant. 
Krishnaswami Konar who died in 1907 had, 
by bis Brst wife, two daagbter.^, the pUiot- 
iff, and another daughter now deceased. 
After the death of bis first wife be married 
tbe 2nd defendant, Matbakannamual. Karap- 
panna, his father, died in 1912 and Pern- 
mal, hie brotner, died in 1910. Tbe first 
defendant is the son of Peramal. It is not 
oeoeesary to refer to tbe other defendants, 
for theae are tbe principal parties concern- 
ed. 

It would appear that, on the death of 
Kriebnaewaaii Konar, hfa father and brother 
laid elaim to the properties standing in his 
B%ai6 M beloDging to tbe ioiot famil/ 


They applied for succession certificate and 
the Jnd defendant, the widow, apparently 
acquiesoel at that time in their claim and 
made no objection to the grant of a certificate 
to Peramal. Then apparently she changed 
her mind not long afterwards, for we have 
got a number of notices, MM series, which 
sbe gave to toe debtors of her husband; 
they were asked not to pay over oatstandings 
to Peramal because he was making 
a fraudalent attempt to seoare the 
moneys whioli did not belong to him. 
Thereafter the parties seem to have come 
to an amicable understanding, for a deed of 
maintenance was executed in Ib^O^. Under 
that doou'ueut tbe widow accepts Rs. 20 a 
month for her life as maintenance and also 
a right of residence in tbe family boase. 
But again apparently she fell out with her 
husband's rdUtions, for wefied thatKarup* 
panna, Peramal and tbe Ist defendant in- 
stituted a suit, Orignial Suit No. 44 of 1910, 
for recovery of debts due under certain 
bjnds in tbe name of Krishnaswami Konar, 
and io that suit tbe 2nd defendant filed a 
written statement alleging that tbe proper- 
ties wore tbe separate property of her 
deceased husband, being bis self-acquisitions. 
Then apparently there was an attempt at 
mediation by common friends, with the 
result that a document, Exhibit XVlII, called 
settlement Sridbanam deed, was exeooted 
under which Perumal assigned to tbe plaint- 
iff and her deceased sister hypothecation 
bonds to the value of Ri, 2,300. This was 
on 28th May J9l0. Tbe suit was compro- 
mised by a Rezinamah petition Exhibit XX. 
In that petition tbe 2ad defendant express- 
ed herself as satisfied with receiving 
R^. 3,200 cash in quit of all her claims to 
tbe property of her deceased husband, A 
decree based on that petition, Exhibit XXI, 
was passed, tbe Court sa.'iotioDing the com- 
promise on behalf of the minor 3rd defend- 
ant Hat defendant in this suit). The pre- 
sent plaintiff or her sister was not a party 
to that suit ; and tbe Court’s sanction was 
naiuralty not obtained on behalf of them, 
who were also minors at the time, for tbe 
compromise. It is tbe effect of Exhibits 
XX and XXI that we are mainly oonoern- 
ed with in this appeal. I might also mention 
another suit which was filed (Original Suit 
No. 3 of 1915) by tbe let defendant seeking 
to set aside tbesettlemeot io favoar of tba 
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plaintiff and her sister under Exhibit 
XVIir. The plaintiff in this suit died a 
written statement, Exhibit GDI, oontestiog 
that enit. 

The eontention on bshatt of the appellant 
is that the oompromiae evidenoed by Exhibits 
XX and XXI was in the natnre of a family 
settlement arrived at by the widow and, there* 
fore, binding: on tbe plaintiff, the presump- 
tive reversioner. No doubt the father and 
brother of Krishnaswamidid make alle?ationB 
that tbe properties standing in the name of 
Krisbnaswami were joint family properties 
and that the 2Qd defendant was a member 
of the joint family, and it may be taken 
that tbe 2od defendant, the widowof Krishna* 
swami, aoqulesoed in that allegation on 
several oooasions and even aooepted tbe 
allegation as true. But any snob statement 
of hers oannot amount to an estoppel by 
whioh tbe plaintiff would be bound and it 
is doj bo contended. These various state* 
ments of the 2nd defendant have been 
referred to only as showing that there was 
a bona fide dispute and that tbe Razinamah 
was executed in settlement of that dispute. 
The most eignifioaut faot, however, is that 
in tbe very Razinamah petition all the pro- 
perties are alleged by tbe parties as belong- 
ing to Krisbnaswami himself and not as 
belonging to the joint family. There is no 
allusion whatever either in Exhibit XX or 
XXI to any claim by Pernmal or by Karnp- 
pannab that Krisbnaswami was a member 
of the joint family, that the properties be 
longed to the joint family and that the 
parties were adjusting their disputes in tbe 
manner stated in Exhibit XX. In Exhibit 
XXI also, the decree, they, in more than 
one place, speak of the properties as belong, 
ing to the deceased husband of tbe 2od 
defendant. How came these documente to be 
drafted in that way it is impossible to tell, 
because no evidence has been brought to 
our notice whioh furnishes any explanation. 

In tbe face of those documents it is impos- 
sible to say that the 2Qd defendant was 
adjusting a bona fide dispute in regard to 
the estate, and the facts which have already 
been mentioned show clearly that the 2nd 
defendant was not making any attempt to 
protect tbe interests of the reversioner. All 
that ehe was content with was a sum of 
Rs. 3,200, and for that amount she parted 
with all tbe properties of her husband 


amounting to about Rs. 20.000. These docu- 
ments really are in the nature of an alien- 
ation purporting to be made by the widow 
of her husband’s properties and not a settle- 
ment of a bina ide d'eoule as to the title 
of these properties. We have been referred 
to a ruling of the Privy Council on tbe 
snbjeot of compromise by widows in Khunni 
Palv. Qobind Krishna iJarain {\). All that 
their Lordships lay down is to this effect, 
that a compromise is based on the as- 
sumption that there was an antecedent title 
of some kind in the parties, and the agree- 
ment ^ acknowledges and defines what 
that title is." Such an agreement is alto- 
gether wanting in this case, for it proceeds 
on the assumption not that Karappauca 
and Perumal had any title to those proper- 
ties but that they belonged solely to the 
2nd defendant’s deceased husband. Further, 
as pointed out by a Bench of this Court 
in a case reported as Muihnhumaratami Odayar 
V. Suhramania Iyer (2), a compromise effected 
by a widow, in order to be binding, must 
be shown to have been made with due care 
and caution. When there is a litigation ’ 
pending, tbe widow is also interested in 
tbe subject-matter of the litigation and 
she must have a discretion as to how to 
conduct that litigation and to come to an 
arrangement with her opponent, if as a 
matter of faot she believed that it would 
be in tbe beet interests of the estate. Oo the 
other hand, the reversioner is entitled to 
ehow that the compromise was not arrived 
at with due care and caution and was such 
as really showed negligence on the part of 
the widow." In this case, as already stated, 
the 2Dd defendant cannot be said to have 
taken any caution whatever to protect 
the interests of the reversioner. All the 
evidence points to the oonolosion that ehe 
was from time to time acting either at 
the wbim of tbe moment or at the advice 
of persons who happened to surround her 
at the time. I, therefore, agree in tbe con- 

cJusmn arrived at by the Subordinate Judge 
on this point. 

Then Mr. T. V. Muthukrishna Ayyar 
appearing on behalf of the appellant argued 

L J M2 ill’ ® 0. W. N. 645; 8 A 

28wfqm BQrL.R.427} 10 M. L. T. 

(2) 33 Ind. Cas. 687; 31 M. L. J. 87. -i 
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that the findiog that the family was divided 
and that these properties were the self' 
acqniaitiona of Krishnaswami is wrong. He 
did not in fast attempt to take os through 
the entire evidenoe in the ease which has 
been folly dealt with by the Subordinate 
Jndge, bnt he brought to oar notioe what 
apparently he tboaght was the most import- 
ant evidence in favour of bis client in this 
oonneotion and as we did not think that 
that evidenoe in the light of the admitted 
faots of the oase showed that the family 
was joint and the properties in di<ipute 
were properties of the family, be did not 
think it would serve any nseful purpose 
to go farther into the matter. I shall assame 
that be has snooeeded in showing that 
Exhibit CC, which is a mortgage of the two 
hoases for Rs. 3,000, allnded to two previous 
mortgages, Exhibits BB and Z. The mort- 
gage under Exhibit Z for Rs. 1,000 pur- 
ports to be in favour of Karnopanna, the 
father of Krishnaswami. But Exhibit CC 
does not, as pointed ont by the Subordinate 
Judge , say that part of the consideration 
was a previous mortgage in favour of Karup- 
panna. 

Whether Exhibit Z was a Benami trans- 
action or whether there is some other ex- 
planation forthcoming as to bow that is 
included in Exhibit CC, if that be a fact, we 
are not in a position to determine because 
no evidence has been given as to the oir- 
oomstanoes under which Exhibit CC was 
executed, and as to how it referred to 
Exhibit Z even tbongh it purported to be 
in favour of Karuppanna. it would be 
going much too far to say that these 
transactions showed that Krishnaswami was 
joint at their date with Karoppaona and 
Pernmal. Krishnaswami admittedly left the 
family honse in 1889, and be carried on 
separate business in oontraots in his own 
name. A long list of documents which 
have been filed stand in bis name alone. 
Similarly Karuppanna had a business in 
his own name and Perumal also was earning 
inoney and acquired properties separately. 
There cannot be any doubt whatever that 
the fiudiug of the Subordinate Judge that 
Krishuaswami bad separated from the 
family and all these properties were his 
flelf aoqttisitions is oorreot. 

The next question relates to the appoint- 
'Bteot of a Beoeiver. The learned Subordinate 


Judge thought that in the oiroamstanoes 
disclosed (he best thing for the parties was 
that there should be a Receiver to collect 
the outstandings due to the estate of the 
deceased Krishnaswami. The 2nd defendant 
parted with her interest in the properties 
as a widow in favour of Perumal and Karup- 
panna now represented by the 1st defendant. 
It is so held by the Subordinate Judge and 
although she is represented by a Pleader 
in this appeal, she takes no objection to 
the finding of the Subordinate Judge to 
that effect. She, therefore, has no interest 
in eafegnarding the estate of Krishnaswami. 
As the bulk of the property of the estate 
consists of outstandings, the Subordinate 
Judge was right in the oiroumstanoes to 

appoint a Receiver. At the same time the 
let defendant, who, it may be pointed out, 
is still a minor though be will attain 

majority soon, is entitled to make the beat 
use of the money which he is entitled 

to bold during the lifetime of the 
2nd defendant, and the learned Pleader 
for the let defendant has asked ns, there- 
fore, to modify the decree by directing that 
as soon as the Receiver has collected a 

sum of Rs. 1,000 or thereabouts be should 
hand over the amount to the Ist defend- 
ant on his (Ist defendant’s) famishing 
seonrity to the eatisfaction of the Court 
after due notioe to the plaintiff. This, 1 
think, is reasonable. 

With that modification the decree of the 
Subordinate Judge must be confirmed and 
the appeal dismissed with costs of the 
plaintiff. 

As regards the memorandum of objeotioDs, 
the first point urged by the learned Pleader 
for the plaintiff was that, as a matter of 
fact, tbe 2nd defendant did not alienate 
her interest in tbe properties to Perumal 
and Karuppanna. But tbe 2Dd defendant 
herself, tbongh there is, as already pointed 
out. the decree against her so far as her 
interest is concerned, does not contest it 
and even in this Court her Pleader ie 
content with tbe decree. It ie not open 
to tbe plaintiff to dispute this part of the 
judgment of the lower Court. 

The same answer applies to the second 
point urged in tbe memorandum of 
objections, namely, that the suit oom- 
prised properties other than those set 
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oat in the sohedale to Exhibit XXt, the 
decree on the compromise and, therefore, 
at least with respect to those properties, 
the Ist defendant has no right even 
daring the lifetime of the 2Qd defendant. 
The 2nd defendant in Exhibit XX, the 
Razinamah, says that she has relinquished 
all her rights to the estate of her hnshand. 
As she does not raise any question before 
as as regards any item of the properties, 
the memorandum of objections most be 
dismissed with coats of the Ist defendant. 

Spemcer, J.^—The plaintiff is the daughter 
and nearest heir of the deceased Krishna- 
swami Konar, who died in 1907. The 2Qd 
defendant is plaintiff’s step-mother and 
Krishnaswami Konar’s 2od wife. Plaintiff 
sued to obtain a declaration that the 
decree in Appeal iSuit No. 44 of i910 on 
the 61e of the District Muosif of Trichino- 
poly was not binding on the reversioner. 
The first point argued io appeal was that 
when the 2nd defendant entered 
into the oompromiee in Original iJuit 
No. 44 of l9l0, she fepresented 
the estate of her deceased husband and 
that the compromise should be upheld as a 
bona fide settlement of family diapotes and 
as binding on the plaintiff. 1 fee) 
clear that the widow. 2od defendant did 
not represent any interests but her’own 
when she entered into the compromise 
embodied in Exhibits XX and YXr in 
Original Suit No. 44 of 1910* What 
Muthukannammal got out of that arrange- 
ment was a lump sum of Ra onn in 
quit of all har olaiia on the ' ealata of 
her deceased husband and a right of 
residence for her lifetime in a oerUi’n 

house. This she took ' absolutely aTd fo“ 

her sole and exclusive benefit,” as stated in 

Exhibit XX. If any one represented the 

reversionary interest in that suit it was 
rather the plaiotifi in that suit.' as Z 
be seen from the words “that the plaintiffs 
or other reversionary heirs of the said 
Krishnaswami Konar be entitled to the 
honse after her.” Beyond the words “other 
reversionary heirs of the said Krishnaswami 
Konar, there is no indication that the 
future claim of the reversioners to Krishna- 
swami Konar’s estate was even considered 
at the time; much less that steps were 
taken to protect the .(interest of those 
minors. 
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Although the leave of the Court was 
obtained under 'Order XXXII, rule 7, of 
the Code of Civil Procedure for the present 
appellant Gangamirdham, who was then as 
now a minor, entering into that oompro- 
miee, Rajamanikkathammal (plaintiff in this 
suit) and her sister a\Ie8aammal (now 
deceased) were not personally made parties 
to that suit and no similar permission was 
obtained on their behalf for oompromieing 
it, although they were then minors. It 
would be manifestly unjust to hold the 
plaintiff and her sister bound by the 
acts of their step-mother in that suit. 

On the other questions argued before 
us I have noting to add to what my 
learned brother has said and I agree in 
the order proposed by him. 

M. c. p. 

Appeal dismissed; 

Decree variel. 


CALCUTTA HIGH COURT. 
AppexL FROii Order No. 216 op 1916. 
June 24, 1919. 

Preseni:— Jostioe Sir Ernest Fletcher, Kt., 
and Mr. Justice Cuming. 
HAZARI LAL alias AMRITA LAL 
GHOSH— JoDOMBWT-DEBrOR— Appellant 

versus 

Srimali ALAP SUNDARf DASI— 
Dscreb- Holder — RESPOND anT. 

Execution oj decree-Order dismissing application 

for execution— Appeal— Judgment.debtor, xohether has 

right of apiieal against finding -Res judicata. 

A judgment-debtor has no right of appeal against 

an order dismissing an application for the execution 

of a decree op the ground that the decree would 

only be capable of execution on the decree-holder 

complying with its terms by executing and register- 

ingalease m favour of the judgment-debtor. In 

order to give the judgment-debtor a right of appeal 

hfth* he be aggrieved by the reasons given 

ivo.ilri finding must be one that 

would operate as res ;udicata. [p. 569, col 2.] 

Appsal against the order of the Subordi- 

fk Court, 24 PerganaB, dated 

the 22nd of April 1918. 

facts appear from the judgment. 

Eabu Sora^ Ohandra Bov Ohowdhury (with 
him Baba Surendra Mohan Oho$e\ for the 
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Respondent, raised a preliminary objeetlon 
that the appellant, b3ing a soaoeasful pai ty in 
the lower Coart, was not oompetent to prefer 
the appeal. 

Babu llonmohan Bose, for the Appellant. — 
The Brst point raised in the lower Court, vit., 
whether the deoree, which contains matter 
extraneotie to the subject-matter of the suit, 
is enforceable should be decided Bnally, and 
the lower Court having decided that p)in'; 
against me I can prefer an appsal to tliis 
Court. If the lower Court had decided the 
Brst point in my favour, then it would not have 
beau necessary for the lower Court to decide 
the second point, viz , whether without per 
forming his part of the agreement the plaint- 
iff was competent to execote the decree. 
The Bret point having been decided against 
me, 1 can prefer an appeal to this (yourt 
taking legal objsolions to the deci.sion of 
the lower Appellate Ccurt, 

Lih.ETCUEB, J. — The executing Court 
mn.st take the deoree as it is.j 

Yes. But it can decide whether the decree 
is enforceable, and any party who is dissatl-fi- 
ed with any deoree or order against which 
an appeal lies, may appeal from the deoree 
or order. If a parly is aggrieved by the 
decision cf any point he may prefer an 
appeal. Refers to Krishna Chandra Gaidar v. 
Mohesh Chandra {l),Lachman v. Mohon 

(2), Ra'n Golam v. Shea Takal (3). 

Baba Sarat Chander Roy Ohowdhury brieily 
replied. 

JUDGMENT. 

FlEICuek, J,— This is an appeal preferred 
by the defendant. The plaintiff, who is a 
Hindu widow and the owner of 8-annas of 
a certain property with a limited interest, 
brought a suit against the brother of her 
husband to whose property she succeeded. 
The matter was referred to arbitration and 
agreement was arrived at between every 
body and was approved of by the arbitrators, 
and a deoree was made with the consent of 
the parties. It was provided by the deoree that 
the plaintiff had to execute in favour of the 
defendant a lease of the property in suit and 
on her doing so she would get certain nazan 
and certain rents. She then applied for 

(1) 0 0. W. N. 684. 

(2) 2 A- 497 (F. B.){ 4 Ind. Jur. 64 1; 1 lod. Dec. 
l^.’266 1 Ind. Dec. (n. b.) 179. 


e^ecatinrj oi this deoree* The applioation 
failed. The defendant, being successful, hasap. 
pealed again«^t the order of the learned Judge 
d^isroissiug the application for execution, and 
the reason for the appeal is this, that 
akhoogh the learned Judge in dismissing the 
application remarked that it was premature 
for the plamtiff to apply to execote the 
dooiee unless and until she had performed 
the duty oast upon her by the terms of the 
decree by executing and registering the lease 
in f.ivoor of the defendant, yet the learned 
Judge stated that if and when that happened, 
the deoree was one that was capable of being 
put into execution. That is what the Judge 
means, because the J udge could not adjudicate 
on what would happen to the decree when 
the plaintiff had performed the duty oast 
□pen her by the deoree. The foundation of 
the appeal is thi-:: The defendant says that 
lio is aggrieved by the Judge having found 
that li e decree was one which could at some 
subsequent dale, if and when the plaintiff 
complied with the terms oast on her by the 
consent deoree, be capable of execution. 
But in cider to give the defendant right of 
appeal not only must he be aggrieved by the 
reasons given by the Judge but the finding 
must be one that would operate as res judi^ 
calu. It seems to me quite clear that the 
finding could by no possibility operate as 
res judicata. The Judge held that this 
application was premature and could not be 
dfctorrained by the Court until the plaintiff 
had complied with the conditions mentioned 
in the decree. Directly the Judge held that 
the plaintiff had not performed the duty cast 
upon her by the deoree, the other remark 
that he made ae to what would happen 
when the plaintiff had complied with the terms 
of the deoree — whether the deoree would 
be capable or incapable of being executed 
— is clearly not binding on the defendant 
and is ohitcr, 1 think there is no appeal in 
this case. The present appeal, therefore, 
fails and must be dismissed with costs; bear- 
ing fee three gold mohurs, 

CouiKi;, J.— I agree. 


Appeal dismissed. 
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GHDLAM HTDBE KHAN V, TEKCHAND. 

SIND JUDICIAL COMMISSIONER’S 

COURT, 

Civil Revision Application No. 57 07 1917. 

Jane 7, 1918. 

Present:— Ur. Pratt, J. C , and Mr. Fawoett, 

A. J. C. 

Serai GHULAM HYDBR KHAN son of 

Jain mahomed khan — A ppLiciMt 

versus 

Diwan TEKCHAND son op Diwan TOLA- 

IRAM AND OTHERS — OPPONENTS. 

Civil Prvcedure Code (Act V of lf08^, O. IX, it. 3, 8, 
0. XVII, rr. 2 to 4 — One of several defendants 
not served —Adjonnnent for ascertaining ivhere^ 
ahouts- Default cf appearance — Dismissal oj suit for 
default, legality of^‘‘Hearing," meaning of— Procedure. 


Several adjourameata were granted iu a case to 
enable tbe plaintiff to discover the whereabouts of 
one of the defendants who had not been served 
with notice. On tlie last date of hearing neither 
tbe plaintiff nor his Pleader appeared, while the 
Pleader for the defendants, except the one who 
bad not been served, >>*as present. The Court 
dismissed the suit for default, and subsequently 
refused an application to set aside the dismissal. 
The plaintiff applied in revision: 

Held, ill that Order XVII, rule 2. Civil Procedure 
Code, applied to the case, and that the original 
order of dismissal was a legal order, [p. 660, col. 2; 
p, 661, col. 2.] 

(2) that the negligence of the plaintiff’s Pleader 
resulting in the non-appearance of the plaintiff was 
not “ sufficient cause ” under Order XVII, rule 4, of 
the Code for setting aside an order of dismissal for 
default, [p. 561, col. I.] 

Per Pratt, J. C.— Where the conditions laid down 
in rules 2 and 3 of Order XVII of the ( ivil Procedure 
Code coincide, the procedure laid down in rule 2 
of the Order must be followed inasmuch as the con- 
sequences of non-appearanco have a natural prece- 
dence over the merits, [p. ffO, col. 2.] 

Per Fawcett, A. J C.— The word "hearing” in rules 
8, 0 and 8, Order IX, of the Civil Procedure Code is 
not necessarily equivalent to a “hearing of evidence ” 
and the words “the defendant” in rule 8 of that 
Order must be construed as “the defendants who 
have been served." [p 661, cols. 1 & 2.j 

Applioation for revision against the order 
of the First Glass Sab-Jadge, Sokkor, 

Mr. 0, M. Lobo, for the Applioact. 

Mr. Bup Ohand Bilaram, for fhe Opponents 
JUDGMENT.-This enit was 6Ied oT?he 
28th October 1915 against 6ve defendants 
and summonses were issued for the 29ih 
November 1915. On that date 4 defend 
ants were served and appeared by Pleader 
This Pleader promised to Ble a power for the 
absentee, defendant No. 4, and the ease was 
adjourned to the 14th Deoember 1915 . As 
no vakalatnama was filed, order was made 
00 the latter date for summons to issue for 
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defendant No. 4 for tbe 28ih Jinuary. 
There were nine subsequent adjournments 
at the request of plaintiff's Pleader for the 
whereabouts of defendant Ni. 4, The 
last was for the 4th Augnet and the suit 
was dismissed for default. 

Application was made to restore the suit 
to (he file, on the ground that phictiff’s 
Pleader had made a mistake as to the date. 
Tbe lower Court refused the applioation and 
the plaintiff applies to this Court for revision 
of that order, which was made on tbe 17th 
February 19»7. 

It is said that the order dismissing the 
suit for default is an order that the Sub- 
Judge was not oompstent to make and 
the 4th of August was not a date of hearing. 
Thecaseof Debt Sakai 7. ^araswitl (1) is 
referred to. but (be facts cf that case are 
different. There tbe suit bad bean fixed for 
hearing on a specified date and an interme- 
diate date had been fixed for an interlocutory 
applioation. It was held that tbe suit could 
not be dismissed for default on the inter- 
mediate date. But here there was no inter* 
me iite date and as Order XYIl, rule I (2), 
requires the date of hearing to be fixed when' 
ever it is adjourned or time granted to a party, 
the 4th Augost must have been the date of 
hearing and it is so shown in tbe diary— and 

85 also on the nine other dates for where- 
abouts. 


IS Biso oonrended that the Sub Judge 
should have proceeded under Order XVII 
lule 3. and not Order XVII, rule 2, as 
plaintiff had been granted time to perform an 
act necessary to the farther proaress of tbe 
suit. It iitrue that Order XVII, rule 3, is 
in this view applicable but plaintiff made 
default of apoearanoe, and when both these 
conditions coincide, we agree with the decision 

AmmaZv. Narayanasami Iyer 
(2) that Order XVII. rule 2. should havepre- 
ferenoe for the ooDsequenoes of non appear- 
ance have a natural precedent over tbe merits. 
This view 13 also in accord with the deci- 
sion of the Bombay High Court in Shrimant 
Saganra't v. Smith (3). 

The Sub Judge was, therefore, right in 
applying Order IX and the order of dia* 
missal operated m case of defendant No. 4 

A- '5695 8 A. L. J. 618 

L. T. .369 ‘ J- 760; 7 K. 

(3) 20 k 736; 10 Ind. Dec. (n. a.) 1061, 
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aa an order nnder rule 3 and in the ca:e of 
the other defendants as an order under rale 8. 

In the ease of the other defeiidanta the 
Mmedy was by way of appeal under Order 
*'nle 1 (c), and in the ease of defendant 
No. 4 we need only observe that the Pleader’s 
*>*8liff0noe is not suffioient cause under rule 4. 

I would, therefore, rejeat this application 
with costs. 

Fawcrtt, a. J. 0, — Iq the gyit; qqj gf 
which this application for revision arises 
defendaut No. 4 had not been served with a 
summons, and several adjournments bad 
been given to the plaintiff “for where- 
abouts” of this defendant. The other 
defendants had appeared and put in their 
written statement, and an application for 
a prohibitory order had been made and 
decided, bat otherwise no progress bad 
been made with the suit, when on the 
16th June^ 1916, to which date the hearing 
of the suit had beeq adjooroed, the 
case was again adjourned, at the request of 
the plaiotiff & Pleader for whereaboote of 
defendant No. 4” to 4tb August 1916. On 
that date, however, plaintiff and hie Pleader 
were absent, while the Pleader of the defend- 
ants (except defendant No. 4) was present. 
The Court, thereupon, dismissed the suit with 
oosts for plaintiff’s default of appearance. The 
Sub-Judge has refused an application to 
set aside the dismissal, and plaintiff appeals. 

The 6r8t contention of applicant is that 
the lower Court erred in dismissing the 
suit for default, as it was not set down 
for bearing on the 4tb August. It is to 
be noted that rules 3, 6 and 8 of Order 
IX, Civil Procedure Code, all refer to 
appearance or DOD appearanoe, “when the 
suit is called on for bearing;” and ae noted 
in Woodroffe and Ameer Ali’s Civil Proce- 
dure in British India, 2Dd Edition, page 
75*}, these words appear to have been 
inserted so as to limit the rule to the Brat 
day of hearing and mark the distinction 
between these provisions and those of 
Order XVII, rule 2. “Hearing”, however, 

18 not neoeasarUy equivalent to ‘ hearing of 
evidence , as is clear from the proviso 
to Order XVII, rale I (2), and as stated 
in the latter rule, tbs Court iu every 
case where it grants an aijoarameoi has 
to 6x a day for the further hearing of 
the suit. Therefore, taoogh time was 
granteiil to the phiotiff |For Gadiug the 
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w.iereaoouts of defendant No. 4, a date had 
to be 6xed for the farther hearing of the 

suit, and the 4th August 19J 6 was aoeord. 

ingly entered ,e the diary as the “date to 
whieh hearing is adjourned." It is not a 
ease where the hearing has already been 
6ied for a particular date, and an inter, 
mediate date is fixed for disposing of an 
nterloeulory matter, as in the instance of 

1910 though the hearing of the suit had 

ffiveo io 

Sind Crurfs Ciy.l Circulars. For the 
same reason it i.s not a case like that of 
Debi Sahfu v. i^arasu-ati (1) vvhere the 
hearing for seUlement of issnes had been 
6xed for 2oth Joly 1907, and the disposal 

T^ '^PpJ'oation for 16th 

July 1907 on which date the suit was 
dismissed for default of plaintiff’s appgaranoe. 
In such a case the suit could not be 

therefore. Order IX. rule 8, oonld not be 

appealed under Order XVII, rule 2. Civil 
Procedure Code. 

I think, therefore, that the 4th August 
was a day to which the hearingof the 
suit was adjourned and that the case falls, 
therefore, under Order XVII. role 2. It 
clearly does not fall under Order XVII rule 
3, because that rule applies only where 
there has been a default of the kind 
referred to. which leads to the Court’s 
order, and not a non-appearance, c/. Shrimini 
S^ffatroo y Smith (3) and Ohandramathi 
Ammalv. Narayannsami Iyer (2). 

The next question is what rule, if any, 

I th‘iek"it ^- T ‘c the case, 

I thick It 18 clearly rule 8. Ip a ease 

where here are several defendants, one or 

Bomo of whom have not been served with 

the oummons the words “the defendenl” 

in that rule must be oonatmod as “the 

defendants who have been served,” for 

otherwise there is no obligation „„ » 

defendant to appear nnder Order V, rule 1 

and Order fX, rule 1. The principle 

underlying rule 8 is one of puniahmen hn 

respect of a default by a narts- f,^ « 

Icf.Dehi Bakkih Singh v. Hibib (4J]^ 

(A) lO Iiid.Cas, 626; 35 A. 331: 17 0 W V fi90 i. 
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and the role id icapplioable to the 
case of the non-appearacce of a suitor, 
who has Dot been aetvid nitba sammons, 
jnst as it is to one who is dead. The 
Don<appearaDce of defendant No. 4 was, 
therefore, immateria]: the ease otherwise 
fell nnder Order I, rale 8, and the Coart 
not only had the power, bat was bound, 
nnder that rale, to dismiss the suit. The 
Snb Jadge appears to have treated the 
ease as falling ander Order IX, role 3, 
bat this is obvionsly wrong. It woald 
only fall nnder that rnle. if defendant No. 4 
were the sole defendant. 

The contention that the original order 
of disnaissal was illegal, therefore, fails. 
On the merits, also, the Snb Jadge is 
clearly right in holding that ‘enffioient 
caase'* for plaintiff’s non-appearance on 
the 4th Aogust had not been shown. Nor 
is it, in my cpinion, a case to which the 
provisions of section 151, Civil Prcoedore 
Code, can be properly applied. 

I agree that the application sboald be 
rejected with costs. 

Applicalion rejected. 


CALCUTTA HIGH COURT. 

Appeal fhosi Appellath; Deohee No, 4&8 

OP 191c. 

May 30, 1919. 

JPregerjf:— Justice Sir Asntosh Chaudbori, 
Kt., and Mr. Jastioe Gaming. 

RAM CHAI4DRA BAHaRDAK — HL iiHiipF 

— Appeluat 
versue 

ABEDA KHATUN SABEBANI 

OTHEhi — DaPKKDANTS- RBiPcMDI.i«T«-. 
Appeal— Mortgage suit— Mortgage eiecuteil hy 

httshand under poiver^oj-attorncy from loife— Pou-e}-.oJ‘ 
attorney not proved— Re7nand, whether can be ordered. 

Where in a suit upoo a mortgage purpoiting to 
have been executed by the husband of a lady on 
her behalf under a power.of-attomey from her, the 
plaintiff does not take any step for the prodnotion 
of the power or to prove it, or to give secondary 
evidence of its contents, the case ought not to be 
remanded to give him the opportunity of producing 
and proving the power, [p. 6b», ool i.J 

Appeal aga>D8t the deciee of the Dis- 
trict Jadge, Roakhali, dated the 26tb of 


November 1917, affirming that of the 
Additional Sobordinate-Judge of that dis- 
trict, dated the 23rd of January 1917. 

FAl'TS appear from the jad^meot. 

Babo Dhirendra Lnl Kastogir (with him Baba 

Tarakesmr Nath Mitter), for the Appellant. 

The property belongs to defendant No. 3. 
Tbongb defendant No. 3 did not herself 
exeoate the mortgage-deed, the said deed 
was exeoated by defendant No. 4, the 
husband of the lady, nnder a power-of- 
attorney from her. The lower Appellate 
Court ought to have granted a remind to 
give the plaintiff an opportunity to pro- 
dace and prove it. In jaetioe to the plaintiff 
yoar Lordships should give the plaintiff 
an opportanily to prove the deed. 

On the point of limitation decided by 
the lower Appellate Court, I submit that 
the plaintiff is entitled to get the benefit 
of section 18 of the Limitation Act. And 
so the euit cannot be held to be barred. 
The fraud was perpetrated upon the plaint- 
iff, inasmuch as defendants Nos. 1 and 
2* conspired with defendant No. 4 in per- 
saading the plaintiff to believe that defend- 


HUM iiu 


o reajiy aatdonsed toe mort« 
gage of the property iaqaestion. Phint- 
iff s knowledge of his right to proceed 
against defendants Nos. 1 and 2 in a law 
Court was kept away from him with a 
view to defraud him of his legitimais 
right. The whole basiness makes oot a 
clear case of remand and re-adjodioation, 
Baba TTpsrtdra Lai Roy (with him Babu 
Jitendra Kumar cfen Gupta), for the Defend- 
ants- Respondents.— It is now too late in the 
day to ask for a remand. At the very first 
stage the plaintiff shoald have taken good 
care to get the mortgage-deed produced 
and properly proved. There was no exami- 
nation of the Sub Registrar even, 

The claim against defendants Nos. 1 

^ purely personal nature. 
Plaintiff perfectly knew that his rights 
were against these two persons who ad* 
mitiedly took ibe money. The plaintiff 
has shown no fraud which concealed from 
him bis knowledge to sue defendants 
N^os. 1 and 2. The written statement says 
the lady, i,e , defendant ^o. 3 whose property 


was mortgaged, did not give any authority. 
Babu D. L. Ka^tagir replied. 
JUOG.vlBC{r. — This is a salt oo amort* 
gage executed by defendants Nos. 1, 2 and 
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4. Tbs property mortgaged belongs to 
defendant No. 8, Defendant No. 1 is the 
sou of defendant No. 8. Defendant No. Z 
is her bnsband’s brother. Both the Couris 
have held that defendant No. 3 never 
exeonted the dooameat. It is not alleged 
by the plaintiff that she personally exe- 
cuted the mortgage deed, but be said that 
the document was executed by defeadant 
No. 4, the hneband of the lady, unler a 
power of-attorney from her. The power- 
of-attorney wae not produced. It was 
pressed upon the Appellate Court that a 
remand ought to be granted to give the 
plaintiff an opportunity to produce and 
prove it. But having regard to the delay 
that had taken place in connection with 
that matter, the Appellate Court did not 
think fit to grant a remand. That point 
has again been urged before os. We do 
not think that we can accede to that 
prayer. The plaintiff diJ not take any 
steps to have the Sub Registrar examined 
ID respect of that power of attorney, 
nor has be attempted to give secsnJary 
evidence as to what that power contained. 
We do not think that at this stage we 
accede to a prayer of this nature. 

«*The next question argued is this, that it 
has been held by the Appellate Court 
that the suit is barred by limitation po 
far as defenJauts Nos. I and 2 are concern- 
eJ. The money was admittedly taken by 
them and it is said that fraud having 
been committed on the plaintiff, ne is en- 
titled to the benefit of section 18 of the 
Limitation Act. That overlooki this fact, 
that the claim against these two pe sons 
was of a personal nature. The property 
which was mortgaged belonged to defend- 
ant No. 3 and the plaintiff knew that 
his rights were as against these two per- 
sons, be knew at the time the mortgage 
was executed. He now says that fraud 
was eommitted upon him inasmuch as they 
conspired with defendant No. 4 in persuad. 
ing him to believe that defendant No. 3 
bad really authorized the mortgage of this 
property. It appears that defendant No. 1 
m bis written statement said that defeadant 
No. 3*8 property was inoloded in the bond 
without her knowledge and consent simply 
Jt the reqneit of the plaintiff, aud tbrongb 
of tbs plaintiff it was done 
ftai to plean him and that it was at the 


wrcngful request of the plaint ff. dafendant 
No. 2 included defendant No. 3*s property 
in the deed. It was open to the plaintiff 
to go into that quo^ition at the trial as 
to whether any fraud had been piaotiaed 
upon him and to amend his plaint. There 
IS no fraud shown by which the knowledge 
of his right to proceed against defendants 
Nos. 1 and 2 was kept back from him. 
We, therefore, think that there is nothing 
in that contention. 

The appeal fails and is di 3 mi 8 ?ed with 
costs. 

Appeal diimifsed. 


PUNJAB CHIEF COURT. 

Miscii.LANEoa& First C.vil AppeilNo SPS 

OK 1917. ■ ' 

February 1, 19.9 
Pre«fc7.t:— Mr. Justice Abdel R^oof 
Musammat MURAD BIBI— 

—Appellant 

versus 

UMAR din AhD OTHERS— Defendants— 

Kespondents. 

O'lanliuioi and M'nrds Act (i'ln of IS90J Qfi) 

u,>poh,hnr,u o/ffuaJLn 
~0>dvr diwtuig return of appUcalion for presentafinn 
to proper Court jAppe<d, whether Ues^UeefsionJother 
remedy open—Utyh Court, pcteer of interference of. 

Au order made under the first clauao of section 9 
of the Guardians and Wards Act, roturniug an 
application for appointment as guardian of a minor 
for presentation to a Court Jiaring territorial juris" 
niction, 18 not appeslablo, [p, 664 col 2 1 ^ ” 

The High Court will not exercise its extraordinarv 
powers of rerision where other remedies are open to 
a petiUoncr. nor m all cases where a question of 
junsdictioo IS raised, [p. 664, ool. 2.J 

MiaoelUneons first appeal from the order 
of the Senior Subordinate Judge. Lahore 
dated the 2Qd November 1917. ' 

Mr. Imam Din for the Appellant, 

Mr. Amur Nath Monga, tor the Respond- 

60t6e 

JUDGMENT. -This is a first appeal from 
an order under the Goardiane and Wards 
Act. The facts out of wbioh it has 

of the District of Amritsar, died leaving 
a widow and two little minor girls Ta 
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Bibi and Liobbmi. The age o! the Utter 
jg only seven years and that of the former 
about 1 1 years. Shortly after the deith 
of Khada Bvkeb his widow Musimmat 
Ajhanda also died and the ohiliren ware 
left alone in the bouse. Musammat Murad 
Bibi, the maternal grandmother of the 
minors, who lives io the Distriot of Lahore, 
then went to Amritsar and brought the 
girls to her own house. They arrived at 
Lahore on wbe :i3rd June 1917 ani ever 
ainoe then have bsen living with their 
maternal granJmotber and under her oara 
and proteolion. 

On the llth July 19l7 afeer the girls 
had been with her for Us? than a month 
Musammat Murad Bibi made an applioi- 
tion to the Court of the DUtriot Judge 
of Lahore, under the Guardiinsand Wards 
Ast, asking the Court to appoint her 
the guai'dian of the person and property 
of the minors. She mentioned in the ap* 
plioatioD the names of other persons who 
are related to the minors. They were (1) 
Umar Din, and (2) Ghulam Muhammad, 
nephews of Kbuda Bakbsb, being the sons 
of bis brother Nur Muhammad, deceased, 
and (3) Pir Muhammad, (4) Ata Muham- 
mad, and (5) Mania Bakhsb, the brothers 
of Musainmat Ajhanda, the deceased mother 
of the minors. The application was trans- 
ferred to the Court of the Senior Subor- 
dinate Judge of Lahore by an order dated 
the i7th of July 1917. Notice of the 
application was sent to the relations men- 
tioned in the application. The maternal 
nodes did not raise any objection but the 
nephews of Khnda Bakbsb orally raised 
an objection on the 2od of November 
1917 to the effect that the application 
should have been made to the District 
Court of Amritsar where the minors 
“ordinarily resided” and where the property 
of the minors was situated; section 9, 
clause (1), of the Act was relied npon. 
The Senior Subordinate Judge, Ganga Ram, 
held that the ordinary residence of the 
minors being at Amritsar he had no juris- 
diction to entertain the application. He 
ordered that the application be returned for 
presentation to the Court at Amritsar. Against 
this order the present appeal has been 6Ied. 
A preliminary objection is taken to the hear- 
ing of the appeal, on the ground that an 
order made nnder the let clause of section 


9 of the Act is not appealable. CUu^e 
(b) nf section 47 allows an appeal from 
an order made under section 9, sub-sectiou 
(3), returning an application. Apparently 
it was not intended by the Legislature to 
allow an appeal under sub section (1) of 
section 9. 1 am, therefore, constrained to 

bold that the present appeal does not lie. 

1 am asked by the learned Counsel of 
Muiamnal Murad Bibi, the appellant, to 
treat the memorandum of appeal in this 
Oise as a petition for revision and to set 
aside the order of tbe learned Senbr 
Subordinate Juige returning the appliov- 
tion. He relies on the provisions of secti m 
4d of the Aot and argues that this Court 
is competent to take np the mattsr on 
its revisional side ani pass a properordor. 
Powers of revision, however, are not to bo 
exercised io all oases where a questioo of 
jurisdiction is raised. It has been repeat* 
ediy held that where other remedies are 
open to a petitioner the extraordinary 
powers of revision are not to be exercised. 
In this case tbe appellant can present her 
application for tbe appointment of a guar- 
dian in the Court at Amritsar. No doubt 
she will be put to some inconvenience as 
is argued by the learned Oonnsel, but that 
is no reason for tbe exercise of this ex- 
ceptional power. I, therefore, refuse to 
accede to the prayer of tbe learned Counsel 
and dismiss the appeal with costs. 

Appeal dismissed. 


CALOarTA HIGH COURT, 
Appeal kaoa Appellate Deorsb No. 772 or 

i918. 

April 29, 1919. 

Present : — Justice Sir Asutosb Chaudharii 
and Mr. Justice Gaming. 
PRA.VAKAR MAJCMDARand anothis- 
Pl \iNTir?i — A ppb llani j 
versus 

UPENDRA NATH (CHANDRA ik 

YAELiOTNAHAS) BHOWMIK 

^Osrs <.>4NT~R8SPi.ti>BNr. 

Londhrd and tenant — Holding, purohaser cf-^ 
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Failure to get possession of one plot — Suspension of 
rent-^Abatement. 

Lands appertaining to three Jotcs were sold in 
execution of rout decrees and wore purchased by the 
defendant, who was subsoquenlly locnginxed by the 
plaintiff as tenant of the jotcs. Before the defend, 
ant s purchase the plaintiff was in possession of a 
plot of land included in one of the jotes and he 
settled it with another party after the dofeudanfs 
purchase and after his rocoguition as a tenant. 
In a suit for rent in respect of the said Jolci; the 
defence was that the defendant had not obtained 
possession of a plot of land included in the Jolcit 
and BO there ought to be a suspension of rent: 

Held, (1 ) that this was not a case of a demise by 
the plaintiff and the latter could not, therefore, be 
held responsible for giving possession to the defc^nd. 
ant and the queation of snspension of rent did 
not arise, although if the subsequent settlement 
was bad, the tlofendant could set that aside; [p. 56 ( 5 , 
col* 1*1 


ffiven fall poa^iession by the landlord; he 
made settlement with another. This is 
praotioally eviotion. 

Babu Brnjo Lol Ohakaraharty^ in reply. — The 
plots are not idootioal. He claims under the 
purchase of 1910. I got posaesaion in l&OS. I 
allowed his name to be registered in my 
sherUta. The 6ret question to be decided 
is—did I grant a leape? Is there any 
suspension under the oiroumstanoee? It was 
not a lease granted by me to him. I only re- 
gistered his name. See Foa on Landlord and 
Tenant, page 163. In this ease the lease has 
not oome into operation. The question of 
suspension arises only in ease of eviotion 
find not of dispossession. Upon the pleadings 
here there is no queation of eviotion. His 


(2) that the plaintiff was not entitled tn rent of 
the plot of land of wliich the defendant had nor 
got possession, [p. 360, col. 1.] 

Appeal against the decree of the District 
Judge, Birbbnm, dated the 18th, January 
1918, aairming that of the Mansif, Sari, 
dated the 25th May 1917. 

FACTS appear from the judgment. 

Baba Broio Lai Chakatabarty (with him 
Babu Santimoy Majumdar), for the Appel- 
lants. — The landlords instituted three suits for 


arrears of rent in 1907, All the suits 
were decreed. There is no question of 
suspension of reot. They never got possession 
and made no settlement with defendant. There 
can be suspension when the landlord has 
turned out or interfered with possession. 
It is not a ease of demise by the plaiotilf 
to the defendant. The purchaser of the 
holdings derived his title from his purchase. 

Babu Baranaehibessht Mukherjee (with him 
Babu Sarat Chandra De), for the Respondent. 
— The ^ plot from which my client has 
been dispo.ssessed is a rent paying land. 
The landlord, although he remains in khas 
poFeessioD, has granted a demise to a third 
party. Refers to PiggoU v. Birlles (1) (referred 
to in Poa ob 'Landlord and Tenant’) and 
Bolgate v. Kay (2). There must be full 
possession of the thing demised, see Poa. 
pages 168, 169, 5th Edition. 

The Gndiog is that the landlord was in 
khas possession and be did not give me 
fall possession. At the time when the 
lands were settled with me, I was not 

(1) (1838) 1 U. A W. A41 at p. 4i7; 1 Tjt. & Gr. 
789j 2 Oale I8j 6 L. J. {«. i.) Ex. 19?; 160 E. E. 607; 
4^ &• S* 849« 

C2) (I8*i) 70 B. B. 800| I Oar. A Kir. 8«. 


title is und^rthe sale oertiScate which he can 
execute and take possession. Nobody can 
be heard against the sale oertiSoate. There is 
no delinquency on my part. There is no 
mola fides in my conduct. Dispossession 
plus mala fides have always been thegroand 
for suspension of rent. The principle of 
mala fide conduct has besn discussed in Rat 
Charan Das Mazumdar w. Administralor Oenetal 
of Bengal (3), Annad-i Prosad v. Mathura Lai 
(4) is eimiiar to the present case. The tenant 
cannot complain if he can enforce his 
legal right. He can a.ssert bis title on 
the strength of the sale certificate. Even the 
landlord’s getting kahuliyats from sub-tenants 
won’t matter — Srimati Moni v. Kalachand 
Gharami (5). 

JUDGMENT,— The plaintiff appears to 
have brought three rent suits in respect 
of certain holdings, being Suits Nos. 523 
of 1907, 525 of 1907 and 529 of 1907, and 
obtained decrees in all. So far as the bolding 
in Suit No. 523 is concerned, the plaintiff 
purchased itas decree-holder in 1908 aud set- 
tled it with a tenant in 19(3. Then in 
respect of the holdings in the two other 
suits, being three jotes, they were sold- 
in 1910 and bought by the defendant. It 
appears that iu 1911 the plaintiff recognis- 
ed the purobaper as tenant and recorded 
his name in bis sherista. These three hold- 
ings, which are covered by Suits Nos. 525 
and 529. were couiolidatei into one jete 

(3) 2 lad. Cas. Iri9; 13 C. W. N. 8*3; 36 0. 856; 9 
C. L. J. 078. 

(4) 2 Ind. Cas. 123; 13 C. W. N. 70>; 9 C. L. J. 
68-5. 

(6) 9 0. W. N. 871. 
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and the plaintiff soed for rent in respeot 
thereof. The defenoe that the defendant 
had not obtained possession of a plot of land 
in that jote amongst others, a plot measoring 
4 bighas and 7 cottnks. 

It n-as fonnd by the learned Monsif that 
the plaintiff was in possession of this dispnt* 
ed plot before the defendant’s parobase and 
that after (be defendant’s purohase he settled 
it with another party. He also holds 
that this plot really belongs to the bolding 
oovered by Saits Nos. 525 and 529, whereas 
the plaintiff apparently dealt with it as a plot 
covered by Suit No. 523. Therefore, the facte 
as found by the learned Mcnsif and the Appel* 
late Court are these; that the three boldings 
which are covered by Suite Noe. 525 and 
529 include the plot of land 4 bighai 7 cottahs, 
that the plaintiff recognised the defendant 
as his tenant, that he was in possession of it 
before the defendant’s purchase and after the 
defendant’s purchase and recognition of him 
as tenant, settlement was made with another 
party. It was thereupon held by both Courts 
that there ought to be a suspension of rent 
as the defendant is said to have b^en dispos- 
sessed by the plaintiff. 

It has been contended before m that it is 
not a case of demise by the plaintiff to the 
defendant, (bat these holdings were put up to 
sale under rent deorees, that the holdings were 
sold by the Court and the purchaser derived 
his title from his purchase and that nothing 
farther was necessary to peif.ot his title 
and the recognition of him as tenant by the 
plaintiff did nob add to the title which he 
had acquired in oonsequenoe of the purchase. 
It IS contended that this not being a case of 
demise by the plaintiff and not being a case 
in which he can be held in any way responsi- 
ble for giving possession to the defendant, 
who could assert his right in the execution 
proceedings or obtain it through Court, the 
auction of suspension of rent does not arise. 

We agree this is not a case for suspension. 
Nothing has been found to iudicate that thare 
was any mala fide dealing by (he pUintiff 
ibere is nothing to show that he caused any 

eviction or ejectment of the defendant in re^- 
peet of this plot of land. There is no tor 
tuous act alleged against him. The utmost 
that can be said is that be made a mistake 
in settling the plot he purchased in 
If the subsequent settlement is bi'* the 

defendant can set it aside.- Toe plaintiS did 


not bring him on the land, or induced him to 
come. In view of the^e ciroumstanoes weare 
unable to hold that Dioijeadra Nath Boy v. 
Aftabuddi (6) is of any avail as against 
the plaintiff’s claim. It is also to 
be noticed that so far as these plots are 
ooDoetned, although these have been oonsoli* 
dated, they are mentioned as three deBuite 
holdings with three different rentals, and 
there is no difficulty in separating the plot 
in dispute. Since the defendant has not 
obtained possession of that plot, it ought to 
bs held that the plaintiff is not entitled to 
rent of that plot of land from the defend- 
ant. 

It is also urged before us that the defend- 
ant is not in possession of other plots of 
land, that the utmost that can be said 
is that he was in possession of 21 bigkas 
only. The Monsif deals with it and says (bat 
he is not prepared to accept the statement 
of the defendant in that respect. He comes 
to a definite finding with regard to the plot, 
which we have dealt with. This does not 
seem to call for a remand having regard to 
the finding arrived at by the Munsif. 

Hiviog regard to those findings we thick 
that the plaintiff is eutitlad to a decree for rent 
with the exception of the plot of land above 
mentioned, that is to say, be will have a decree 
for Rs. 31-2 annas per year with oesa and 
damages and costs in proportion. 

Order accordingly. 

(6J 39 Ind. Caa. 209j 25 C. L. J. 63; 21 0. W. N. 491. 


PUNJAB CHIEF COURT. 

Sgco-MD Civil Appsil No. 1170 oy 1918. 

November 21, 1918. 

Pmant;— Mr .Justice Shadi Lai. 

BISHEN SINGB — Pl imtipp — Appsliiwt 

'd < m n if S i • 1 ND or * - 

DbP hat— K k T'. 

pTC-emotion^ right of^ nature of — SaZ^— 
titled to only apyrtio^ of property 6ol l-^Pre*en%ptoft 
ivhetker entitled to proportionate abatemeM in price, 

A ri^ht of pre^emptioa is a right of sabstitufeioiii 
andth^ pre^eoiptor steps into the shoes of tho 
yenieo ia resp30t of all ch 3 right) aul 
in respect of the sale transaction* [pa.fiST^ooL 1*] 
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lu the case of a sale of landed proportv where the 
vondor is found later to have owned only part, the 
purchaser* if he has acted bona fide^ is not comnelled 
to surrender the remnant pirtion of his purchase 
to a pre*emptor at a less sum than that which he 
paid for the entirety of his purchase, if the pur- 
chaser elects to abide by his bargain and retain tho 
residue at tho amount he paid for tho whole. 

Second appeal from the decree of the Die- 

triot Jadge, Ambali. dated the 18th October 
1P17. 

Pandit Ncnak Ohand, for the Appellant. 

Mr. Fakir Ohand, for the Reepondente, 

JUDGMENT.— This was a enit for the 
pre emptioD of one third share of a joint khata 
Bold by Musjmmat Biahni to defendants Nos. 2 
and 8 for Ra. 300. Daring the pendency of the 
pre emption snif, the other ao sharers in 
the khata brought a suit that the vendor 
was entitled to only one ninth share and not to 
one*third share, and obtained a decree in their 
favour. 

The contention on behalf of the pre-emp* 
tor is that, considering that he cannot get 
more than one-ninth of the joint holding, he 
is liable to pay not the price mentioned in 
the deed but only one- third thereof. To this 
oontentioD I am unable to accede. It has 
been repeatedly held that the right of pre- 
eraptioD is a right of substitution, and that 
the pre-emptor steps into the shoes of the 
vendee in respect of all the rights and obli- 
gaticnj arising out of the silo transaction. 
Indeed, a judgment in N. W. P. Sadder Da. 
wannh Adawlat, 1863, at page 394, lays down 
that in case of landed property, where the 
vendor is found later to have owned only 
part, the purchaser, if he has acted bona 
fide, is not eompelled to surrender the remnant 
portion of his purchase to a pre-emptor at a 
less sum than that which be paid for the en- 
tirety of hie purchase, if the purchaser elects 
to abide by his bargain and retain the residue 
at the amount be paid for the whole.” 

Mr. Nanak Ohand for the appelUnt places 
his reliance upon an anrepor:e.l judgmenli 
in Civil Appeal No. IC 2 of me **noh 
to the effect that a oicduion i, .h« riai.d 
of sale, by nbicb the vendor goiiia ireH. hie 
title in the land solely to toe veodee and 
agrees to o mpeosate the latter, if disturbed, 
ie one which does not enure for the banedt 
of tba pre-emptor. The learned Counsel 
ooQseaaently argues that as his client is not 
•ntitUd to briDg a suit agaioat the vendor 


for damages caused by the breach of the 
covenant of title, he should not ba oomoellsd 
to pay the whole price. In view of tho 
nature of the rivht of nro Q-noHon, I am 
doubtful whether that ruling should ba re- 
garded as sound law. At any rate, I do not 
think that there is any valid reason why I 
should not follow the decision of the Agra 
Court, which is directly to the point and 
lays down a principle which has my entire 
concurrence. 

The learned Counsel’s prayer for the es* 
tension of time for the payment of money 
cannot bs accepted. The appeal, therefore, 
fail?, but, in view of the novelty of the point 
involved, the parties are directed to bear 
their own costs in this Court. 

Appeal dismiseed, 


CALCUTTA HfGB COURT. 
AppEiLp.4oa Appellate DiciEs No, 481 

OF 1918. 

May 28, 1919. 

Pr^sen/:— Mr. Justice Newbould 
APARNA CHARAN OH4BR1 amd another 
— PuiMiFFj — A ppellants 

tersu$ 

GOPI NATH SAMANTA— Defendant Nc*. 1 

AND OTHERS— Pro /orma DeFENDinTS— 

RbSPO'IDENTP. 

Civil Procedure Code (Act V of 190SJ, g. n q, 
XL/, r. 27 — Beat euit — Res judicata an against 'pro 
forma dejendants—ifatter not in dispute— Appeal-^ 
Appellate Court, power of, to admit fresh evidence 
when to be exerciHed, ^ 


in a suit tor rent 


07 /no piaintiffa* who were 
co-8harer landlords* the dofoiidants sought to uso a 
judgment in a pre^ioua rent suit between other 
co-eharor landlorde and tliemgelves in wliioli the 
plaintiffs in tbia suit wore pro fortna dofondante- 
Held, that tho decision in the previous suit for 
rent conld neither bo binding on the present plaint- 
iffs nor operate as res judic-tia ag.inst them on 
matters which were not or c ml I not bo in ieaue 
in that suit b^^ween them as profor-na defendants 
and the principal d'^fendants fp \ cot i 1 

Evidence not tendered bofo o the primary r>onrt 
onght not to be admitted by the \ppellato Court 
unless on examining the evidem-e as it stands some 
lacuna or inherent d ifHCt b icomes apparent, and nrt 
merey because a discovery is m-de, outside the 
Court, of fresh evidouce and tlie applica'tion is mad« 

to import it, Lp. 689,001,1.] ‘on is made 
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?Cc^f^ouji l^sur V. Oi’cat Ifulfrtn Peninsula Ratlway 
Compony, 9 Bom. L. R. 671; 11 C, W. X. 721; 6 C. L. 
J. 5; 4 A. L. J. 461; 31 B 38’; 17 M, L, J. 347; 34 L 
A* 115; 2 M. L T. 435, rolled on. 

Appeal against the decree of tho Addi* 
tional District Jodge, Midnapore, dated the 
29th of November 1917, reversing that of 
the Mnneif, 2nd Court at that place, dated 
the 11th of September 1916. 

FACTS appear from the judgment. 

Babu Sar Ja Charan Uaity, for the Appel* 
lanta, submitted that in rovcr.^iing the deci- 
sion of the Munsif the lower Af>pellito Court 
relied on a judgment in a previous rent t-uit 
between the present defendants and tliu cu- 
eharers of tho pliiiitiffs. It held that the 
question relating to the jama purchased by 
the defendants was resjwlicata because of the 
decision in the previous rent suit to which 
the present plaintiffs were added as p-n {orma 
defendants. The lower Appellate Court 
erred in allowing the document to be used in 
evidence at tho appellate stage without 
recording sufUoIent reason for so doing as 
required by Order Xlil, rule 27, Civil Pro- 
cedure Code. The lower Appellate Court 
could not admit such document in evidence 
without fuIGlling the conditions laid down in 
Order XLI, rule 27. Kessowji Issur v. Great 
Indian Teriumla xfoilwcy Compur.y (0, 
Garden Reach Sfinning jj- Manujccturing Co. 
V. Secretary cf State for India (2) The 
decision of the Court of Appeal below was 
vitiated by the admission in evidence of the 
judgment in question. 

On the question of res judioata the view 
taken by the learned Judge was also in* 
correct. The present plaintiffs could not be 
held bound by any decision in the suit for 
the oenduot of which they were not in any 
way responsible. The doctrine of res judicata 
could not be applied to the facts of the case. 
The present plaintiffs had been merely pro 
forma defendants and there was no contest 
between them and the principal defendants. 
Section 1 1, Civil Procedure Code, was referred 
to. 

Babu Satccuri Pati Roy, for the Respond* 
ents, contended that the lower Appellate 
Court had discretion to admit the additional 
evidence in question, and it did so under 
Order XLI, rule 27, sub-rule (1), clause (6). 

(1) 31 B. 381; 9 Bom. L. R. 671; II 0. W. N. 721- 6 
0. L, J. 6; 4 A. L. J. 461; 17 M. L. J. 347; 34 I A 
115;2M. L. T.435. 

(2) 28 lud. Cas. 866j 42 0. 676; 10 0. W.lN. 401. 


The admission of the jadgmeut in the pre* 
vious rent suit did not vitiate the decision of 
the lower Appellate Court. Ambuja Amma 
V. Appadurai Muiali (3) was referred 
t3. Oo the question of ra judicata the lower 
Appellate Court rightly held that the hnding 
in the previous rent suit that the defendants 
did not hold the Und of the disputed jsma 
as a part of their aooestral holding was res 
judicata as between the plaintiffs and the 
defendants in this suit. This questiou was 
directly and substantially in issue in the 
previous suit, and there was adjudication upon 
the questiou iu the presence of the plaintiffs 
who were present before the Court as pro 
forma defendants. The plaintiffs, therefore, 
were bound by the decision in the previous 
suit on the question relating to the purchased 
jama. 

Babu Sarada Okaran ^aity briefly replied. 

JUDGMENT. — This appeal arises out of 
a suit for arrear.s of rent brought by the 
00 ebarer landlords. The plaintiffs’ oase w is 
that the defendants held 4 bighas of land at 
a rental of 2 aras and mans. The defend- 
ants alleged that they held the 2 bighas 
of land only at a jama of 14 kuris. The 
defendants admittedly held their ancestral 
jete of 2 highas at the rent admitted by them. 
The dispute between the parlies was whether 
they also held another jots which had for- 
merly belonged to ons Sharif Patar and 
which is said to have been purchased by the 
defendanta in 1296. The Munsif held that 
the defendants held the lands in both the 
jamas and were liable for the full amount of 
the rent claimed. The lower Appellate 
Court held that the question relating to the 
purchased jama was res juiicita and modified 
the Munsil’d decree and granted the plaintiffs 
a decree in accordance with the defendants’ 
admission. In deciding this issue of res 
judicata the lower Appellate Court relied on 
the judgment in a previous rent suit which 
had not been pot in in evidence before the 
Munsif. In admitting this judgment in 
evidence the learned District Judge failed to 
reoord reasons for its admission in accord* 
anoe with the provisions of clause 2 of rule 
27 of Order XLI of the Code of Civil Pro- 
cedure. There is nothing on the reoord to 
show that the admission of this evidence 
was justified. It was not certainly justified 

0 

(3) 30 lud. Cfts. 4?2j 38 M. 414, ' 
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QDder olaose (a), sab-seotion (1) ot tihat 
rale, siooe the dooameDt had not been tender- 
ed and there «vas DO refasal to admit it in 
the first Court. As regfards olanse (6) tbe 
Jndioial Committee of the Privy Counoil in 
the ease of Kessow i Issur 7 . Great Indian 
Peninsula Railivay Gompiny (l) laid down 
the oonditioDs under whiob evidence should 
be admitted for the first time in the Court of 
Appeal. The legitimate ooeasion for this 
rule is when ou es\miQing the evidence a^ 
it stands, some inherent lacuna or defect 
becomes apparent, and not where a discovery 
is made ontaide tbe Court of fresh evidence 
and the application is made to import it. 
It will bs necessary for the case to be sent 
back to the lower Appellate Court for re bear* 
ing, and at the re-bearing tbe learned District 
Judge will consider whether this document 
will be required to be produced and tbe learned 
Judge will in tbe exercise of hie discretion 
decide either to admit or to refuse this docu- 
ment. 

Then as regards the question of reg 
judicata tbe learned District Judge seems 
to have overlooked a very important point. 
The plaintiff in tbe previous suit was not 
the plaintiff in tbe present suit but one 
of his co-sharers. Tbe plaintiffs in the pre- 
sent suit were the proforma defendants in 
that suit. Bat as pro forma defendants, 
though the decision might be binding upon 
them as to their claim to any share of tbe 
rent for the years for which the rent was 
claimed in that suit, tbe deoisiou oaunot be 
binding upou them ou matters which were 
not or conld not ba in issue bstweeu them 
as proforma defeudaots and the pWucipal 
defendants. They were not rospousible for 
tbe oonduot of tbe suit and should not ba 
held responsible for their 00 sharers' act in 
that suit. The only point in which they 
were interested was whether their share of 
the rent for tboee years bad been paid and if 
they did not think it neoeseary to enter 
appearance in that suit in order to iosiet on 
their claim, there wai no duty oast upon 
them to take any action in connection with 
that suit. It is pointed out that tbe last 
year for which tbe rent was claimed in that 
suit is tbe first year in which the rant is 
claimed in the present suit and so far as tbe 
elaim for that year is ooncerned, it w'<a1d 
appear that the plaintiffs’ salt ii barred. 
BttI aa regards ttbe subseqaeat years tbs 


finding in the previous suit that tbe defend- 
ants did not hold tbe land of the disputed 
jumu as a part of their ancestral holding is 
not res judicata as between tbe plaintiffs and 
tbe defendants in the present suit. 

As other points were raised on behalf of 
tbe respondents in tbe lower Appellate Court 
and it left them undecided, tbe suit will bs 
remanded for the determination of those 
issues as well as the is.sue of res judicata as 
regards the rent of tbe year 1919, The 
appeal is accordingly allowed and tbe suit 
remanded to tbe lower Appellate Court for 
re hearing in accordance aith tbe above 
directions. 

Costs will abide tbe result. 

Case remanded. 


PUNJAB CHIEF COURT. 

Second Civii. Appeal No. 1474 or 1918. 

January 7, 1919. 

Present: — Mr. Justice Scott Smith. 

GANESHA M AL — Plaintipk — 
Appellant 
versus 

IBRAHIM AND OTHERS — DEPENDANTS^ 

Respondents. 

C^^skarcfs — Joint khntd—Poadctision of oneco-^harer^ 
whether cnn be tlinttirbed bfj another ^Remedies of dw- 
poHur^sed co^sharer^SpeciJtc Relief Act (I ^oj 

s, 9 . 

Tlic ))oaccfiil pn.ssc.ssion of a person is a substantial 
right the infriogeinont of wliicb gives rise to a cause 
of a<!lion ami although if he is dispossessocl, lie has 
the right to sue under sootion 9 of the Specific Belief 
Act, ho is Dot bound to do so. [p. 670, cols. 1 & 2.] 

Id the case of a jaiot khata of agricultural laud 
one co>8haror ordinarily cultivates one field and 
other co^sharers cultivate otlier fields, but one co- 
sharer cannot dispossess the other against his will 
from the field of which ho has possession* Where 
such dispossession takes place, tlio dispossessed co- 
sharor can sue to recover possession of the plot of 
which ho has been deprived* [p. 670, col. 1*] 

Sdoood appeal from tbe deorae of tbe 
Diatriot Judge, Ludhiana, dated the Slat 
January 19 le. 

Mr. Bup Bam, for tbe Appellant. 

Mr. Qhuljm fiaruf, forthe Respoudeuta. 

JUDGMK )fT.— Thia in a auit for re* 
covery of possession of 4 biswas and 14 
bis-^ansie o( leod out of a joint bolding 
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from whiob it ia alleged tbe plaintiff' 
appellant wa^ dispossessed against his will 
by defendant Ibrahim. The parties are 
joint owners in tbe bolding. It is admitted 
that the plaintiff has for the lait U or 
15 years onltivated 2 bigkas 10 biswas and 
14 biawansis through Nanda as tenant. In 
January 1917 ths defendant is aaid to 
have taken illegal possession of the land 
in suit. The first Court gave a decree 
for possession of the land but the hwer 
Appellate Court dismissed tbe suit. It 
held that tbe suit would have been main- 
tainable under section 9 of the Specific 
Relief Act if brought within six mouths 
of the date of dispossession. As it was 
brought seven months after that date, the 
plaintiff has no remedy but to apply for 
partition, 

Mr. Rnp Ram cn behalf of the plaintiff- 
appellant cites Wazir Sii.gh v. Mehtab 
Singh (1) and Jhangi v, Ramzan (2) as 
authorities for tbe proposition that one 
eO'Sharer may, under certain circumstances, 
take and keep exclusive possession of a 
portion of shamilat land for his own use 
until partition, and that another joint 
owner is not by reason of the land being 
shamilat necessarily entitled to disturb his 
possession. For tbe respondents it is con* 
tended that these rulings are not appli. 

oib.’e as tbe^ 'o suit is not deli. 

In my opition the principle of those 
rulings is applicable. In the case of a joint 
khnU 0 agriculfrai land one oo sharer 
ordicanly coltivates one field and otber 
oo-shirera ooltivate other 6elds, and it ig 
certainly not the law that one sharer 
oan dieposeeee the other against his will 
rom the held of which he ha, poesejonl 
In dhsnpt Ramzan (2) it „ag 
tha. .n aoo.rdanoe with well-known Uw 
and oustom as to possession of plo's of 

nla?r,(iff dispossessing were qza 

plaintiff mere treepaseers. 1 „ aoeordaLe 

with this prineipls f hold that plaintiff 

appellant s peaeelul possession was a snb- 

etantive right, the inlringement of which 

oat” in'^that'’ “ 

oat, in that oase also the plaintiff might 
(1) 108 P. R. 1889. 

6 Ind. Cas.bOe, 13 P. R. lyin. 2 n p w » 
J9lOiQOP.L.a.l9lO. ’ ^ 


have sued under section 9 of the Specific 
Relief Act but he was not bound to do so. 
PlaiutiffcnltivafedcAen in the land in ICharif 
lylfi and it may verv p^s8ibly have bsen 
lyirg vacant in the succeeding Rabi. That 
fact alone would not, however, entitle 
defendant to take possession without the 
plaintiff’s oDnsent. I hold that plaintiff 
13 entitled to recovery of possession. 

As to the claim for Rs. 7-8 0 on account 
of damages, I do not think that plaintiff 
oan recover that amount in the Civil Court. 
It is a sum which would apparently be 
recoverable under section 14 of tbe Punjab 
Tenancy Act. 

I accept the appeal so far as to give 
plaintiff a decree for possession of tbe land 
olaimed. As plaintiff has only partially 
snoceeded, I order that the parties should 
bear their own costs throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal PKOM Ai-pbllate Decreb No. 235i 

OP 1917. 

March 20, 1919, 

rresent: -Jnstioe Sir Ernett Fletcher, Kt, 
and Mr. Justice Cuming. 

RAM GOBiNDAOHOWDHURT 

— PuiNTiFP — Appgi Liwr 
veriu$ 

RAJANI KANTA DAS and otjers — *- 

RB.SPONI>E^T3. 

Bengal Tenancy Act (nilB.C. o/ 1886;, s 167— 
Notice to annul incumbrance - Service of notice, mode 

i^hether necessary— Appeal, second 
^^indingasto service oj notice, ichether finding of 

«“>°cumbranceunder aectioa 

iSJ u wherever 

practicable, be servpd personaUy. Other methods of 

service can ouJy be adopted where personal service 

cannot reasonably be effected [p. 571, col. p. 672, 

Appellate Court that a 

S thn n ' section 167 

lenancy Actwas properly served, is 

appeal! ctT72, coT?” in second 

Appeal against ihe d->oree of the District 
Judge, Chittagong, dated the 14th of August 
JJi7, reversing that of the Munsif, 3rd 

Court at Sadar, dated the 26th of May 1916. 
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FACTS appear from the jalgment. 

Dr. Sarat Chandra Basak (with him Bibo 
Chandra Sekhar 'ien),for ihe Plaintiff Appjl 
laot.— 'Defendant No. 13 only contents this 
snit of the plaintiff. Defendant N?. I3 
was one of the pirehasere of the eqnlty of 
redemption from the defendants 6rst party 
who exeonted the m'^rtgiga in favoor of 
the plaintiff. Defendant No. 13 waa aUo 
landlord of the tenures. Now tha material 
qaestion which has to be deoided is whether 
tbero was a proper aarvioe of notioe to annal 
the enoombranoe. Djfeodant No. 13 says that 
the mortgaged property was sold under the 
provisions of the Bengal Tenancy Aot in exe- 
cation of a rent decree and purchased by 
him. He saya be has annnlied the eooam* 
branoe by a proper notioe served under sec* 
tion 167, Bengal Tenancy Aot. I submit the 
enoambranoe has not been annulled, as there 
was no proper service as required by law. 
The notice onght to have been served on 
the plaintiff, who is a practising Pleader, 
at Hathagari personally. Here the service 
is clearly bad. As regards mode of service, 
refers to S. 0. Sen’s Bengal Tenancy Ait, 
Appendix I, page 2, rule 2, and aho Order V, 
rule 12 and rule 15. Rale 12 of Order V, 
Civil Procedure Code, is quite clear on the 
poin : it distinctly siys that wherev.-r it is 
practicable, service shall be made oo the 
defendant in person. 

Baba hhitith Chander Sen, for the Defend. 
ants-Respondeuts — The Boding is that 
the enoambranoe was annulled and this 
being a finding of fact, the qaestion was 
no langer open. The servios of notioe was 
perfectly good as the notio was served at 
the plaintiff's residence at Sikarpar. 

[FLBiOdBK, J. — The man mast be served.] 

The point cannot, I tabmit, be re opened 
here, as it has been found as a fact by the 
learned District Jadge that there was a 
proper service. 

[Flitchsb, J.— He was a practising lawy£r, 

it was practicable to ssrve him.} 

Dr, Baeak was not called apon to reply. 

JUuQMENr. 

Fi,KTOiiCB, J.— This is an appeal preferred 
by the plaintiff against the judgment of 
the learned District Judge of Chittagong, 
dated the 14th August I9i7, reversing the 
decision of the Third Munsif of the same 
place. The plaintiff brought the suit tj 
jaforog a mortgage wuiob was ezeoatad 


in bis favour by the defendants first party. 
The defendants second party sabsequently 
purchased the equity of redemption. Only 
one of them, namely the defendant No. 13, 
ooDteeted the snit. He was also the 
landlord of the tenure and bis case was 
that the mortgaged property had been sold 
under the provieiens of the Bangal Ten* 
anoy Act in execution of a rent decree 
and purchased by him and tbs other de* 
fendants second party and that proper 
notioe had been served under section 167 
of the Bengal Tenancy Aot to annul the 
enoumbranoes. The question, therefore, is: 

' Was the eDOumbraiice annulledr'” The 
learned Judge of the lower Appellate Court 
has found that the eucombranoe was 

annulled, and it is said that that is a 
finding of fact not open to question. 1 
do not agree. The learned Judge has 
found facts from which be infers that 
proper notice complying with the terms 
of the Statute was served. What he has 
found is this. That the plaintiff la a 
Pleader and he ordinarily practises at a 
place called Hathagari where apparently 
he also resides, and the notioe was Lot 
served on the plaintiff bimeelf bat aas 
served on a tlind man who bad a boase 
jointly with the plaintiff at a village called 
Sikarpur. Tl.e learned Judge, however, 
makes this finhing that no doubt it would 
have been the better course to have served 
the PUader himself at Hathagari. Ube 
learned Judge thought that the service at 
the residence that be bad at Sikarpur with 
hie uncle was a perfectly good service. 
Tbe statutcry rules that have been framed 
by tbe Government of Bengal under tbe 
previsions of tbe Bengal Tenancy Aot are 
quite clear on this matter. Rule 2 provides 
that except as otherwise prescribed, a 
service of notice shall be effected in the 
manner prescribed for tbe service of sam. 
mons on a defendant nnder tbe Code of 
Civil Prooednre. Bo, one has got to look 
at tbe Civil Prooednre Code and Order V, 
rule 12, is qai:e clear that where it is 
practicable, tbe service should be made on 
the defendant in person. Now, in this 
case, the Judge has found that it was 
practicable to ssrve tbe notice on tbe 
defendant in parson. He says it would 
have been better to serve tbe Pleader at 
Hathagari. Bo obvioa^ly, in bis opinioD, it 
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was quite praotioable to serve him there. 
If it was praotioahle, the other method 
of servioe does oot apply, as provided 
by the Code in the event of the defend, 
ant not being fonnd. It seams to me 
qaite elear in this oase that there was 
no proper notice served on the plaintiff 
to annal the enoambranoe. In that view 
of tbe ease, we mast set aside the jadg- 
meat of the learned Dietriot Judge and 
restore the deoree passed by the Munsif 
with oosts both in this Court and in the 
lower Appellate Coart. 

Cuming, J.— I agree. 

Appeal decreed. 


Jaige of Saltanpar dismissing their sai^ 
for a declaration that the defendant bae 
not got under proprietary rights or any 
kind of right in respect of 69 Bighas 1 
Biswa in tbe village of Bhain, Soltanpnr 
district. They alternatively ask for a 
decree for possession, bat in appeal it is 
admitted by their Counsel that they cannot 
get this in a Civil Coart. By this admission 
their Coansel must also be held to give up 
the claim for a deoUration that the defend* 
ant has no sort of righ^, as the admission 
implies that tbe defendant is at least a 
tenant. The allegations on which the suit 
was brought are these : — 

The village Bhain is divided into two 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

I First Civil Appeal No. 50 op 1918. 

Jane 10, 1919. 

Tresent -Mr. Ashworth, A. J. C. 

RAGHUBAR DAYAL (*pteu his death 
BiSHAMBHAR DAYAL) and another— 

Plaintiffs— Appellants 

Venus 

BINDA PRASAD— Defendant- 


Respondent. 

Fraud-Decree obtained by fraud, when can\be set 
aside— Pleadings, particulars required in— Transfer «/ 

PrapeHyAc,rir.nmj, .. 62 -,Va„./e,. peitt 

Uto ^Transferee, whether can object to decree passed on 
ground of fraud. 


A fiaudiilonfc decree can only be impeaclied \y 
person who has been injured by it; but ir> order 
Bucceed, he must indicate on what ground it 
claimed that the decree was obtained hv fmiifi 
sot forth facts from which fraud may be directly a 

conoluBiFoly inferred, [p. 574, col. 2; p. 676 col 2 ' 
Sectmn 62 of the Transfer of Property Ac? dc 
not debar a transferee during the pendeLy of a s' 
from one party to the suit, from impeaching t 
decree tiierem on the ground of fraud by tho mrti 

[;“! 

Appeal against the deoree of the Sn' 

ordinate Judge. Saltanpar, dated the 19i 
Febraary 1918. 

The Hon’ble Mr. Ooftaran Nath Miar 
tor tbe Appellante. 

Respondent. 

JUDGMENT.— The plaintiffs appellan 

appeal from a degree of tbe Subordinai 


Mahals — one the Mahal of Asghar Ali 
Khan and the other that of Wazir Ali 
Khan. It is with tbe latter only that we 
are concerned in this snit and it will be 
called in this judgment “the Mahal. "One. 
half of the Mahal Wazir Ali Khan was 
owned by the three sons of Nawazish Ali Khan, 
Mehndi Husain Khan, Abid Husain Khan and 
^ nsuf Husain Khan (hereinafter called 
the three brothers). The other half was 
owned by Hadi Husain Khan, but his half 
was also in the possession of the three 
brothers under a charge securing them tbe 
possession of it until the money charged 
was paid, The defendant Binda Prasad 
was a tenant of 69 Bighas 1 Biswa in the 
Mahal. On the I6th October 1S90 the 
whole Mahal was mortgaged to one Baijo, who 
was succeeded in his interest by Ramanand. 

1 be mortgage was for the sum of Rs. 19,000 
and was a possessory mortgage. The 
brothers mortgaged thereby their own half 
share of the Mahal and also their possessory 
fights as charge- holders in the other half 
share. In the year 1903 Ramanand mort* 
gagee issued a notice of ejectment against 
Binua Prasad defendant in respect of the 
69 Bighas I Biswa, Binda Prasad contested 
the notice by a suit under section i6 and 
set up a perpetual lease, dated the 6th 
June 1863. On the l5th June 1903 the 
Assistant Collector, who was trying the case, 
held the lease to bs invalid and a fictitious 
document, but cancelled the notice of eject* 
ment owing to certain formal defects in it. 
Ramanand appealed to the Commissioner 
rom this decision and was successful, the 
ojeotment of Binda Prasad being ordered 
op the 23rd July 1904. A segood appeal 
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to the Board of Revenaa was 61ed by 
Binda Prasad but failed. After thie adverse 
deoieioo in the Rent Courts Binda Prasad 
Sled a salt in the Court of the Subordinate 
Judge of Sultanpur asking for a declaration 
not merely that be was a ferpelucl tenant 
but that be bad under-proprietary rights 
by virtue of the lease of 1S63, that is 
to say, be claimed that under the lease 
be bad both a heritable and transferable 
interest. In this suit Ramanand mortgagee 
was the chief defendant, but the three brothers 
were also impleaded as having an interest 
by reason of their right to the equity of 
redemption. It is admitted by Counsel on 
both sides that in Oudb such a declaratory 
suit can be 61ed by a tenant notwitbatand- 
ing a Rent Court decree for ejectment. 
When this suit was tiled, (he three brothers 
put in a written statement confessing judg- 
ment. Ramanand, however, contested the suit. 
On the 5tb June 1905 during the pendency 
of the suit the three brothers executed a 
second mortgage cf the half of the Mahal 
of which they were the owners to one 
Lala Hingu Mai, the brother and predecessor* 
in-interest of plaintiff No. 1. This mort- 
gage was not possessory. Out of the total 
consideration of Rs. 6,000 a sum of 
Rs. 5,720 was left in deposit with Hingu 
Mai, for the purpose of being paid to 
Ramanand by the mortgagors in redemp* 
tioD of bis prior possessory mortgage and 
(after seven dayej on the 12th June 1905 
taking this money out of deposit the 
mortgagors redeemed Ramanand’s mortgage. 
Nine days after the execution of this mort- 
gage Binda Prasad'e suit in the Court of 
the Subordinate Judge of Sultanpur was 
dismissed, it being held that the lease of 
1863 conferred no heritable and tranefer 
able interest. Binda Prasad appealed to the 
District Judge of Rae Bareli, the respondents 
being the three brothers and Ramanand. 
On the I8th September 1905, Ramanand 
put in an application asking to be etrnok 
off ae a defendant, on the ground that bis 
mortgage having been redeemed he was no 
longer interested in the eoit. Then the 
three brothers and Binda Prasad 6led 
a oompromiEe wherein, in consideration of 
the raisiog of Binda Prasad's rent from 
Bs. 105 to Rs. 150, the brothers admitted 
the claim of Binda Prasad to be an uuder" 
proprietor. The District Judge ou the 18tb 


September 1905 passed a decree declaring 
Binda Prasad to be an under-proprietor. 
It is this decree which is stated to be 
void on the ground of fraud. Subsequently 
Hingu Mai, the predeoesaor-io interest of 
plaintiff No. 1, brought a suit on the foot 
of his mortgage of the 5th June 1905 and 
obtained a decree for sale of the one-half 
of the Mahal mortgaged to him thereby. 
The date of the decree is the ]2tb January 
1912. On the 14th February 1914 in 
pursuance of this decree the mortgagee, 
Hingu Mai, himself purchased the half of 
the Mahal. Later on ttie possessory right 
of the three brothers as charge-holders of 
the other half of the Mahal was sold in 
execution of a simple money decree due to 
some other creditor and was purchased by 
plaintiff No. 2 on the 29th May 1915, There- 
after plaintiffs Nos. 1 and 2 issued another 
notice of ejectment against the defendant 
Binda Prasad, who in spite of the previous 
decree for his ejectment by tbe Commis- 
sioner of Fyzabad of tbe 2Jrd July 1904 
bad avoided ejectment by Bling the decla- 
ratory suit mentioned above. This time 
Binda Prasad resisted tbe notice of eject- 
ment on tbe strength of tbe decree of 
tbe District Judge of Rae Bareli, dated 
tbe 8tb September 1905, and on the 30th 
of October 1916 succeeded in getting tbe 
notice cancelled by the Assistant Collector 
who was trying the case. This decree was 
upheld on appeal by the Commissioner of 
Fjzabid. Heooe this present suit, asking 
for a declaration that Binda Prasad defend- 
ant has no under- proprietary rights and 
that tbe plaintiffs are not bound by tbe 
oompromiEe decree of the 18tb September 
1905. 

Tbe learned Sudordioate Judge of Sultan- 
pur has dismissed tbe suit ou tbe following 
Bndings ; — 

(a) that tbe decree of 18tb September 
1905 was neither oollusiva nor fraudulent: 

(5) that neither plaintiff No. 1 
nor plaintiff No. 2 had any right to 
maintain tbe suit, inasmuch as the former 
obtained bis interest in one-half of 
tbe Mahal as mortgagee after the institu- 
tion of tbe suit which ended in Binda Prasad 
being declared to have under-proprietary 
rights and tbe latter was merely a purchaser 
at a much later date of the rights of the 
brothers fui chargeholders to hold 
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possession of the other half of the 
mahal: 

(c) that Binda Prasad was an ander* 
proprietor by virtue of the dearee of the 
18th September 1905 behind wbiob it was 
unneoessary to go: 

id) that the suit was barred by limitation 
under Article 120 of the Limitation Aot, 
it really being a suit to avoid the decree of 
the IStn September 1 iU5 and six years 
having elapsed from the date of that 
deoree: 

(e) that under the prinoiple of Hi 
pendens as set forth in section 52 of the 
Transfer of Property Aot, the plaintiff No. I 
oould not sue on tbs strength of his 
mortgage of the 5th .June 1905, beoanse that 
mortgage was executed during the pendency 
of the suit which ended io Binda Prasad 
being declared an under proprietor. 

It may be conceded to the appellants 
that the learned Subordinate Judge was 
wrong in bolding that the pUintiff No. 1 
had no right to maintain the suit beoiuse 
his interest as mortgagee oan-.e into exist* 
enoe after the 61ing in 1905 (or at (he 
end of 1904) of the declaratory suit by Binda 
Prasad in the Court of the Subordinate 
Judge of Sultanpur. Assuming that the 
compromise decree of the l&th September 
1905 was obtained by fraud against the 
plaintiff No. 1 and bad the effect of 
defrauding bim, that deoree bad the same 
effect as if the three brothers bad assigned 
to Binda Prasid ander*proprietary rights 
on the date of the deoree. Such an 
assignment would obvinusly dimioisb their 
mortgagee’s existing security. Again the 
Subordinate Judge was wrong in holding 
that section 52 of the Transfer of Property 
Aot was a bar to the plaintiff No. 1 
impeaohiug the deoree of the 18th September 
1905. It is true that the mortgage in 
favour of Hingu Mai was effected by the 
three brothers while Binda Prasad’s de- 
claratory suit was pepilmg and as such 
it could not affect the rights of Binda 
Prasad under that deoree. There is, how- 
ever, no question of the transfer per se 
affecting those rights. Section 62 cannot 
be held to have the effect that a transferee 
daring the pendency of a suit from one party 
to the suit is debarred from impeaching 
the deoree on the ground of fraud by the 
parties to the deoree effected by aots doue 


after the transfer Again the Subordinate 
Judge is wrong in holding that (be suit 
is barred by limitation. The pUintiffs were 
not in a position to ohim that Binda 
Prasad’s assertion of ucder-proprietary 
rights affected their rights as persons in 
possession of the Mahal antil they had 
acquired such pos-ession. It may be that 
the plaintiffs are unable to obtain a deoree 
that tbe defendant has not got under- 
proprietary rights in the 69 Bighas 1 Biswa 
until they get rid of the decree of tbe 
18th Sspteraber 1905, but this will not 
prevent them bringing a suit for declaration 
that Binda Prasal has no under-proprietary 
rights, it will only mean that such a 
suit cannot be successful. Again, the Sub- 
ordinate Judge is wrong in holding that 
the failure of Hingu Mai, when be sued 
to enforce bis mortgage, to implead Binda 
Prasad as a person interested would debar 
him from raaintaiuiog that Binda Prasad 

had not under-proprietary rights, Binda 

Prasad’s under- proprietary rights oonld not 
bs adversely affected by any deoree for 
sale, nor were they admitted by Hingu 

Mai to exist. Tbe ruling quoted by 

tbe lower Court does not appear to be 
applicable. 

At the same time the plaintiffs’ suit 
must fail on various grounds. The Subor- 
dinate Judge was clearly right in holding 
that the plaint fails to indicate on what 
grounds it is claimed that tbe deoree of 1905 
was obtained by fraud or to set forth 
facts from which fraud may be directly 
and conclusively inferred. The appellants 
invoke paragraphs 10 and 16 of the plaint, 
but it is clear that these paragraphs fail to 
state certain facts which it is neosasary to 
establish before the deoree of 1905 can be . 
held to be fraudulent. For instance, if 
Hingu Mai was aware at tbe time of 
taking his mortgage that tbe three brothers 
had already confessed judgment by their 
written statement and if he was also aware 
that this suit for a declaration by Binda 
Praead was in progress, be cannot plead 
that the deoree was obtained behind bis 
back. Neither paragraph 10 nor 15 of 
tbe plaint sets forth that he was not 
aware of these things: nor has any evidence 
as a matter of fact been furnished by the 
plaintiffs to show that he was unaware. 
That the plaint did not set forth the facts 
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OD whiob the allegation of fraud waa based 
with euffiolAot clearness is also evident 
from the difficulty which the appellants’ 
Counsel has found in stating those facts in 
argument in appeal. He has had to change 
his ground two or three times Ultimately 
the position he appears to take up is this. 
The tbtea brothers had determined to 
acknowledge Binda Prasad’s under proprie* 
tary rights by virtue of the leise of IScS. 
They knew that the first mortgagee 
Bamanand who was in possession would 
not admit these rights. They, therefore, 
determiued to gst Bamanand’s mortgage 
redeemed by Hingu Mai, arid at the eame 
time keep Hingu Mai in ignoranos that 
this case was in progress. Ths redemption 
of Bamanand's mortgage was eucos^sfully 
effected by means of money obtained from 
Hingu Mah but before Rimaaand notified 
to the Court that ha bad no further 
interest in the case Binda Prasid'a suit 
was dismissed on the objection of Bimaoand 
taken in bis written statement. Binda Prasad 
was, therefore, compelled to appeal and 
Bamanand during this appeal withdroiv 
as respondent as be had no farther interest. 
The three brothers then, oolluding with 
Binda Prasad, agreed to a decree affirming 
his under proprietary rights. 1 may here 
state that I do not agree with tbe 
Subordinate Judge that, because Binda 
Prasad agreed to pay a higher rent ae 
under* proprietor than he bad been paying 
as mere lessee, tbe three brothers must 
be acquitted of any fraudulent inteotion. A 
fraud on another person does not cease to 
be a fraud because one of the parties 
to the fraud receives some inducemeot to 
join io the fraud from tbe other party. 
Bat it is impossible to believe that Hingu 
Mai was ignorant of the fact of this 
case between Binda Prasad and bis mort- 
gagors being in progress or of the fact 
that hie mortgagors were admitting Biuda 
Prasad’s claim. Hingu Mai was a resident 
of^ Sultanpur, where tbe case was being 
tried. It is perhaps possible that he was 
not aware of Binda Praead’e appeal to tbe 
District Judge of Bae Bareli, but there is 
no evideoos to prove that be was uuaware 
of it and it was neeesaary for the plaint 
iffSi io order to make out that tbe decree 
vraa fraaduleot, to produce some evidence 
that he was not aware of it. One would 


have expected that if tbe decree was 
passed bahind the back of Hingu Mai, 
be would have taken steps to object to it 
when he heard of it, bat ha never did 
anything of tbe sorb. Assuming, however, 
that the def'ree was a fraudulent one 
intended to defraud Hingu Mai, it would 
be necessary to show that he was defrauded. 
It is clear he was not defrauded. He 
obtained a decree for sale of one^balf of the 
Mahal mortgaged to him and in execution of 
that decree tbe mortgaged share was sold 
and he obtained Ins full mortgage money. 
/• gain, neither plaintiff No. 1 nor plaintiff No. 
2 can sncceed in tbie suit eo long as they 
are bound by the decree of the ISth Sep- 
tember 19D5. This is not a suit to sst 
aside that dr^oree, and, if it were, .it would 
be barred by limitation. The plaintiffs 
cannot, after claiming as their cause of 
action an assertion by Biuda Prasad of 
bis rights as under-proprietor within six 
yearf, turn round and say that their real 
cause of action is tbe passiog of this 
fraudolsnt decree. Again neither plaintiff is 
io a position to avoid tbe decree on tbe ground 
of it btiog fraudulent. Plaintiff No. 1, at tbe 
date of the filing of.this suit and indeed at tbe 
date of hie issuing the notice of ejectment on 
Binda Prasad, was not tbe sucoessor^in- interest 
of Hingu Mai, ae mortgagee. He was bis sue* 
oesBor as purchaser of tbe property when sold 
at tbe in.stanoe of Hingu Mai. Hingu Mai’s 
mortgage has ceased to exist as he has been 
paid up by the money realised in execution 
sale. A fraudulent decree can only be im- 
peached by a person who has been injured 
by it. The contention of tbe appellants’ 
Counsel that such a deorea ie void aud not void- 
able has not been supported by any authority 
and requires no consideration. A further bar to 
tbe success of tbe plainuSs’ suit is that, even 
if we were to assume that tbe decree of ISth 
September 190j was fraudulent and void, 
there ie no evidence to ebow that Binda 
Prasad has not got tbe rights of an under- 
proprietor apart from that decree. It hae 
been contended in appeal, though tbie point 
was not made in the lower Court, that the 
plaintiff No. 1, as eucoessor-in interest of 
Hingu Mai, has acquired all tbe rights of tbe 
first mortgagee Bamanand by reason of 
Bamanand having been redeemed by money 
paid by Hingu Mai. It is, therefore, main- 
tained that be can take advantage of the Bent 
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Court decree of the Commissioner who order- 
ed the ejectment of Binda Prasad. But 
inasmuch as Hingn Mai’s mortgage has been 
satisBed, no right remains to him as mortgagee. 
The plaintiffs cannot, therefore, take advant- 
age of the fact of Hingu Mai having paid off 
a prior mortgagee. This being so, it is not 
necessary to determine whether the payment 
of Ramanand out of the money left with 
Hingu Mai by the three brothers, when these 
three brothers sold Hingu Mai the equity of 
redemption, and subsequently drawn by the 
three brothers to pay off Ramanand, will 
bring into operation tbe provisions of section 
74 of the Transfer of Property Act. It has 
been held by the Allahabad High Court, 
when money is raised by tbe mortgagor on a 
second mortgage and is used by him for 
paying off tbe first mortgage, tbe second 
mortgagee cannot take advantage of this sec- 
tion, for tbe payment has not been made by 
him. See Baijnatk v. Mu^lidhar (1) and 
Maharai Sivgh V. Balicant (2). The case of 
Baja Alt Mohammad Khan v. Deputy Commis> 
tioner of Borahanki (3> relied on by the 
appellants’ Counsel does not oonfliot with 
these rulings. It only holds that where a 
second mortgagor’s money is used subse- 
quent to tbe date of the second mortgage 
and apart from tbe consideration for that 
second mortgage, it will be no answer that 
the actual person who handed the money 
over was the mortgagor. The other ruling 
relied on by the appellants, 5u>amtno//m 
Pillai V. Krishna Zpur (4), is ooly authority 
for holding that a prior mortgage debt part- 
ly discharged by money advanced by a sub- 
sequent mortgagee entitles the subsequent 
mortgagee to priority against an interme- 
diate mortgagee to the extent to which his 
money was applied to pay off the earlier debt 
It is true that in this case the money used 
appeard to have been money paid out of the 
amount received from the subsequent mort- 
gagee as consideration for ths mortgage to 
him, but tbe point in question does not 
appear to have been raised in that case and 
the report in Indian Cases is not full enough 
to justify that case being cited as an authority 
on this point. 

Consequently I find that the pUintiffs- 

(1) 4 A. L. J. 3i9j A. W. N. (1907) 85. 

(2) 28 A. 508s 3 A. L. J. 27 i; A. W. N. (1906) 117. 

(3) 9 0.0.269. 

(4) 2S Ind. Oae. 966; 28 M. L. J. 481; 38 U. 64$. 


appellants are debarred from getting a’ decla- 
ration by tbe existence of the decree of the 
I8th September 1905 declaring Bioda Prasad 
to have under proprietary rights in the plots 
in suit, that they have not been injured by 
this decree end so are not in a position 
to ask that it should be held ineffectual 
against them on tbe ground of fraud, that even 
if they have been injured avoidance of the 
decree is barred by limitation, that there is 
no pDof that the decree was obtained by 
fraud and that the plaintiffs have failed to 
prove that tbe defendant has not got under- 
proprietary rights apart from the decree. 
Accordingly 1 dismiss this appeal with 
coets. 

Appeal dismisbed. 


CALCUTTA HIGH COURT. 

Appeal PaOu Appellate DeoaEe No. 1282 

OF 1917. 

May 29, 1919. 

Present : — Mr. Justice Newbould. 

CALI PROSCNNA BASU ROY 

CHOUDHURY — Plaiwtifp — Appellant 

vertus 

Sheikh ASGAR (TALUKDAR) and ahotaek 
— Dxfendants — Respondent. 

Bengal Tenancy Act (VIII B. C. of 1885J, s. 163-- 
Hcnl suit — Adverse possession of third parties, finding 
on — Ques/ion of title, whether decided — Appeal, second, 
whether lies — Finding on question not in issue, effect of. 

The finding of a Court in a rent suit on a ques- 
tion of adverse possession which docs not arise 
at all, is not a decision on a question of title and 
is consequently not open to second appeal under 
section 153 of the Bengal Tenancy Act. [p. 677, col. 

Where a Court records a finding on a question 
which is not in issue in the snit, such finding is in- 
operative. [p. 677, col, 2.] 

Appeal against tbe decree of tbe Sub- 
ordinate Judge, 3rd Court, Dacca, dated 
the 10)h of March 1917, affirming that of 
the Registrar Muosif, Munshigaoj, dxted 
the 14th of February 1916. 

FACTS appear from tbe judgment. 

Babu TroilokyjL Nath Qhose (with him 
Babn Promothanath flansrjt), for the Re- 
spondents, — The second appeal is not 
competent under section 163 of tbe 
Bengal Tenancy (Act. Tbe defendant 
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says that be is a teoaot oeitber of the plaintiff 
nor of bis eo sharers. It appears tbit the 
Goarts below have not gone into the (jaestion 
of title; so it oannot be said that any qaestion 
of title has bsan deoided eo as to make 
the ease fall within the purview of seotion 
153 of the Bengal Tenancy Act. Elefers 
to Doorpa A’aratn Sen V. Rim Lai Ghhutar 
(1), Shilabati Debiv. Ralerij uei (2). Even if 
the oo-eharer landlord is a party defendant, 
that will not make the ease appealable nnless 
the qaestion of title is actaally deoided. 
Rsfers to Hurry Hohun Hozoomiar^. Dioirk-J- 
noth Sein (3;. 

Baba Suren ira Nath Ouha, for the Appal* 
lant,— The appeal is competent for this 
reason that the pro forma defendants, who 
are oo sharers of the plaintiff, have been 
held to have acquired by adverse possession 
a right to realise from the tenant the 
rents due to the plaintiff's share. So it 
appears that the lower Courts have deoided 
a qaestion of title. I want to show that 
.my title to recover rent cannot be lost by 
.the possession of my oo sharer. Ayennetsn 
. Bibi V. Sheikh huf (4). 

JUDGMENT. — This is an appeal against 
'the decision in a rent suit In my opinion, 
■ the preliminary objection taken on behalf 
of the respondents that no appeal lies 
must prevail. 

The appeal is valued at Rs. 7-11 annas 
-and no question has been decided which 
.ooder seotion 153, Bjngal Tdoancy Act, 
m>tkes a second appeal lie in this Caurt. 
'It is contended that on the qaestion regard* 
ing title to land in dispute, conflicting 
'Claims have been deoided. The learn* 
ed Subordinate Judge starts his jadg* 
-meat by stating that he would confine 
• himself to the determination of the qaestion 
'Whether the relationship of landlord and 
•tenant subsists between the plaintiff and 
the defendants, and it is not necessary for 
him to enter into the quastion of title. 
■This itself iodic atas that no question of 
title has been decided. It is true, as 
pointed out, that at the end of the judg* 
Blent the learned Snbordinate Judge baa 
some to a finding that the pro forma de* 
fendants bad been in adverse possession to 


Al? *•> 7ai. 

• }i! « 2; 0- 547* 

•• t«} re W. ft. 43. 

W 14 lud. Oas. 722| 16 0. W. N. 8«. 
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ths plaintiff and thereby hie right to 
recover rent from the defeudaiitg was 
barred by lapse of time. Bat apart from 
tbs opening remarks which I have quoted, 
th's dscision was a decision which must 
be inoperative because it decides a question 
that never arose in the suit. The pro /ormo 
defendants never set up title adversely to 
that of tbs plaintiff, or alleged that they 
had dispossessed him. If the Court in its 
judg neat oo.o3es to a finding on a point 
which is not in issue in the suit, snch a 
finding cannot have any effect. 

I, therefore, bold that nnder section 
liiofthe Bengal Tenancy Act no appeal 
lie?, and I accordingly dismiss the appeal with 
costs. 

Appeal dismisiel. 


PUNJAB CHIEF COURT. 

SECOND CiyiL Appb*l No. 1608 op 1918. 

Fabruary 15, 1919. 

Present: -Mr. Justios Soott-Smith. 

.TAMIAT SINGH and otobrs— Plaintcppj 

— APP^LLaNTi 
versus 

Masinnat RkJl kio another —D sPSNOiNTj 

— ReiPONDENTS, 

Act fix of 1901^, s. 10— Suit for recovery 
of (ruit pt'opcrlij afjfiiri'tt trustee of sliriae ani kn donee 

Limitation ^Trufitee of ehnne, whether competent to 
acquire private property, 

A suit for recovery of pioporby against a person 
in whom tUe property become voitod in trust 
for the upkeep of a shrine and against iiii assign 
wlio is not an aisigi for valuable consideration, 
for instance a donee, is cjvorod by the provisions 
of section lOof the Liruitation Act. [p. 578, col i.j 

The custodian of a slirine who is not a member 
of a religious fraternity is not incompetent to 
acquire private property of his own [p, oTJ, col. L] 

Soaoni appeal frjoi tQe decree of the 
Di^triat Jalg^i Am^aU, dated the lltb 
PdbfQ^r/ 1918. 

i/lc. Sewi Siot iinjh, for the ^.opelUot. 

OuUu SiTi^fortbe Ra4p)nieat. 

JQDG^E.^r. -lo toe eoic oat of wbioh 
the preiaac appeil arises pUiosiS^ ^aei 
Aiutunnit Rt)!, dja)r, aoi Hufumnit 
Ktsiaiy doiesj forejsjb neat of the Utter from 
tvro pbU of Uod gifted b/ the foroDt 6) 
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the latter. The salt was broQght od the 
ground that the land was attaobed to the 
gurdawara of Shahid Ganj and that 
Musammat Raji had no anthority to alienate 
them. The plots are (a) 6 highas. 19 

bistoas and (6) 11 btghas, Ibbiswas. The 
first Court held that the plot (a) was 
attaohed to the gurdawara and that 
Musammat Raji had no power to make a 
gift of it bat that the plot (h) was gifted 
to Ram Singh, the husband of Musammat 
Raji, and was not attaohed to the gurdawara 
and that, therefore, the plaintiffs bad no 
locus standi to objeot to the gift of it. 
It, therefore, gave a deoree as regards plot 

(а) and dismissed the suit as regards plot 

(б) . The lower Appellate Court agreed as 
regards plot (b) with the deoision of the 
first Coart As regards plot fa) it was 
of opinion that the only suit whiob plaintiff 
ooald bring in regard to it was one for a 
deolaration and that eooh a suit was time* 
barred not having been brought within 
six years of the date of gift. 

Plaintiffs have filed a second appeal to 
this Court. With referenoe to plot (a) it 
is qaite clear from the revenae records 
that it was originally granted for the 
up'keep of the shrine. The muafi file shows 
that the muatidar had no power to alienate 
it. This faot is not seriously oontested 
before me. The lower Appellate Court’s 
view that the only suit that could be 
brought in regard to this plot was one 
for a declaration does not appear to be 
correct. The learned District Judge relies 
upon Kati Hassan v. Sagun BalJcrxshnu 
(1). In that case the plaintiffs sued to 
recover possession of certain lands, alleging 
that they bad been granted in wakf to 
their ancestor and his lineal descendants 
to defray the expenses for, or connected 
with, the services of a certain mosque, 
that their father and cousins, who were 
muiwallis in charge of the said property, 
had illegally alienated some of tbefe lands, 
anU bad also ceased to render any service 
to the mosque It was held in tbai case 
that the plaintiffs were entuied to sue to 
have the alienation set aside and the wakf 
property restored to the service of the 
mosque. It was also held that wakf 

(1) Z4 B. 170} I Bom. L. E. 649, 12 Ind. Deo. 
(m. 8.) C51. 


properly could not be alienated and that 
any person interested in the endowment 
could sue to have the alienations set aside and 
the properly restored to the trust. In the 
present case the plaintiffs do not sue for 
possession for themselves. They sue to 
dispossess the alienee. In other words, 
they wish that the property should be 
restored to the purpose for which it was 
granted. It is not contended now by 
Counsel for respondents that the suit for 
dispossession of the donee cannot lie. 

It is, however, contended that the suit 
is barred by time and the following 
authorities are cited : — Narain Singh v. Ishar 
Singh (2), Asa Ram v. Paras Ram (3) and 
Achar Singh v. Badhawa Singh (4). In the 
case reported as Asa Ham v. Paras 

Ram (3) ibe plaintiff brought a 
suit as reversioner to contest an alienation 
made by the last manager of the endowed 
property and asked for the dispossession 
of the assignee in favour of the endowment. 
It was held that the limitation applicable 
to snob a suit was that prescribed by 
section 120 of the Second Schedule to the 
Limitation Act. In Naratn Singh v. Ishar 
Singh (2) the facts were somewhat similar 
and it was held that Article 120 applied. 
Id both these oases, however, the alienation 
was for valuable consideration and, therefore, 
section 10 of the Limitation Act did not 
apply. Section 10 is as follows:— Notwith- 
standing anything hereinbefore contained, 
no suit against a person in whom property 
has become vested in trust for any specific 
purpose, or against bis legal representatives 
or assigns (not being assigns for valuable 
consideration), for the purpose of following 
in bis or their hands such property or 
the proceeds thereof, or for an aooount 
of snob property or proceeds, shall be 
barred by any length of time.” Now the 
present suit is one against a person m 
whom property has become vested in trust 
for the upkeep of a shrine and against 
her assign who is not an assign for 
valuable consideration and, therefore, in 
opinion, section 10 of the Limitation Act 


(21 8 P. E. 1899. 

(3j9P.E. 1994. 

(4r 15 led. Cas. 285, 124 P. R. 1913} 2 P. Ii. B. 
1913,1132 P. W, R. 1912. 
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applies aod the suit is not barred by 
time. 1, therefore, hold that the plaiotifEs 
are entitled to a deoree as regards plot (o). 

As regards plot (6), however, the ease 
stands on a different footing. The resord 
shows that it was gifted to Ram Singh as 
dkaramarth. The meaning of the word 

dharamarth was oonaidered in Qurdit 

Singh V. Sher Singh (5) to be a charitable 
grant or a religions endowment. There is 
no evidence of any sort to sho^ that the 
gift of this plot was made to Ram Singh 
in his capacity as oastodian of the shrine. 
It was, in my opinion, made to him as a 
private person. Mr. Sewa Ram Siogh 
refers to Article S9 of Rattigan’s Digest, 
which is to the effect that all property 
acqoired by individnal members of a 
religions fraternity belongs as a general 
rale to the religions institotion to which 
they are attached; and from this be argues 
that plot (h), which was acquired by Rsm 
Singh, belongs to the shrine of which be 
was a oastodian. In my opinion this 
argnmsnt has no force. Rim Singh wis 
the oastodian of a shrine and not one of 
the members of a religions fraternity. N ) 
aathority was cited in sacpcrt of the 
proposition that the oastodian of a shrioe 
snob as Ram Singh cannot acqaire priv ite 
property of his own. I, therefore, bold that 
the plaintiffs have no locus standi in regard 
to.plot (6). 

1 accept the appeal and modifying the 
order of the lower Appellate Coart restore 
the decree of the first Coart, declaring 
that the gift is invalid so far as the plot 
of 6 bighis, 19 is concerned and 

ordering Musammat Kieboi’s ejectmant there* 
from and dismiss bis sait as regards the 
plot of IL bighai, 15 bitieu. The parties 
shall bear their own costs tbroagboat. 

Appeal aecopled. 

(5) Ulnd. Cas. 2t7i 7^ P. B. 1912; 106 P. L. R. 
1912; 63 P. W. B. 1912. 


MADRAS HIGH COURT. 

Civil Appeal No. 272 or 1917. 

August 1, 1919. 

Present Sir Abdar Rahim, Kf , Offg. 

Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

VEERAPPA CHBrn— DEEEtieANr No. 2 

— Appellant 
versut 

RAMASWAMl CflEril— AK& akotheb— 
PlAINTiKE & DeFEKOAnT No. 1.— RESPONDENTi. 

Civil Proceilnre Code (Act V of ss. 13, 21, 

Jurisdiction of Courts, territorial chamjes in 
—Sale btj Court nhick ceased to exerci-it jurisdiction, 
viiUdttij of —Acquiescence 6;^ judgment. debtor, ichether 
binds purchaser at sale by Court to I' htch jurisdiction, 
is transferred — Estoppel— Evidence Act (I of IfVJ'ZJ, 
s. lib— Transfer of Property .let (iV of \Si2), s. 41, 
applicability of. 

A n'ltiPication clecloriog that certain property 
or the area wherein it is situate is transferred from 
the jurisdiction of one Court to that of another, 
must l)c read as speaking retrospectircly and as 
declaring that from and after its date, tiic former 
Court ciased to have jurisdiction over the subject- 
matter [p .'> U, col. 2 J 

Where a Court which issued au order of attach- 
ment ofcTtain property hai been deprived of 
jurisdiction over tlie property but it ordered the sale 
of the property notwithstanding, the judgment, 
debtor not objecting; 

Held, (1) that the purchaser at the sale acquired 
no title to the property and tlmt a purchaser at a 
sale ordered subsequently by the Coui't to which 
the jurisdiction over the property was transferred 
was entitled to possession: [p. 53 «, col 2.] 

fiiecni }Jalan v. JJaHutsaumj/ PillflJ, 6 1 Ind. Cas. 
2t3; 37 M. L. J. 23t;2G M. L. T. 223; (19l9j SI. 
W. N. 640, Suhtnraj/« Mnialiur v, Uakki, 1 lud. 
Cas. 73; 32 M. 140; 5 M. L. 'I. 27 and Bima- 
krishnn Chetty v. Subrnya [yer, 18 lud. Cas. 61; 

33 M. 101; 21 M. L. J. 64; (1913) M. W. X. 303, 
distinguished. 

(2) that the fact that the judgiuout.debtor did 
not object to the purchase by tlie plaintiff, however 
it might bind the former, did not create any estoppel 
against an auction-purchaser at a sale held by the 
right Court, [p. 683, col. 2.} 

Alahomed Moxuffar Hossein v. Kishori Alohun Roy 
22 C. 909 at p. 919 ^P. C. i 22 I.A 139( 6 M. L. J. 101; 

6 Sar. P. 0. J. 633; 11 lad. Dec. is. a.) 602, explained. 

Stadell V. Thomas, (1891) 1 Q. D. D. 230 as p.238; 

60 L. J. Q. B. 227; 04 L. T. 9; 39 W. B. 2fc0, Prayag 
Rajv.Sidhu Prasad Teioari, 86 0. 877 at p. 888| 
Parsidh Narain Singh v, Janki Singh, 7 0. L. J* 
614, not approved. 

Section 41 of the Transfer of Property Act only 
provides that a transfer from au ostensible owner ’ 
oonfers title on the transferee. Where title ia 
ostensibly in a person and the real owner further 
aokaowledgoB Che title as true, persons who seek Co 
prove chat the title is illusory will not be permitted 
todjso. Vhac is denied is the right to adduce evU 
dence that the prina facie title Is not the real title. 
The principle does not apply to execution oroditorsi 
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who are not, under all circamstances, estopped by 
considerations affecting the judgment-debtor. , p. 58a, 
col 2.3 

It is not a general rule of law that an order for 
sale by a Judgo who lias no jurisclictiou to direct it 
can be upheld on the ground that the judgment- 
debtor did not oppose it. . The justitication for such 
a rule of estoppel is the legislative provision in 
that behalf. That provision must be regarded as 
an exception to the general rule that orders passed 
without jurisdiction are nullities. This exceptional 
rule of estoppel should not be extended further 
than is warranted by its language, [p. 684, col, 1.] 

Sections 18 aud 21 of the Civil Procedure Code 
do not bind in terms persons like execution creditors, 
[p. 584, col. 1 3 

Appeal against the decree of the Coart 
of the Temporary Subordinate Judge, 
Sivaganga, in Original Suit No. 22 of 1916. 

PACTS. — An application for attachment 
was made to the Hamnad Sub-Court in 
execution of a decree transferred to it for 
execution but before the attaobment was 
ordered, the territorial jurisdiction in respect 
of the attached properties had been transferred 
to the Sivaganga Sab-Court. After the 
attaobment by the Ramnad Court, another 
creditor of the same judgment-debtor got 
these properties attached by the Sivjganga 
Court on a decree in his favour. Subsequent 
thereto the Ramnad Court sold away the 

properties by public auction. Afterwards the 

Sivaganga Court held ita sale and pDintiff 
purchased the property and brought this 
suit to recover possession. 

The questions were (l) whether the sale 
by the Ramnad Court was valid ; (2) 

whether the judgment-debtor nob having quel, 
tioned the sale in the Hamnad Court, h.s 
estoppel would bind an auction-puraha^er of 
his rights; (3) whether plaintiff, having 
applied for rateable dislribution in the 
former sale, was estopped from impeaching 
it later on. ^ 


This has been applied to sales in Vehyutha 
Muppan V. Subramanian Chetti (2). The 
law nowhere says that a sale can be 
assailed after onn6rmation bat says the reverse. 
See Order XXI, rules JO and 92. For 
confirmation has the effect of an out and- 
out cooveyenoe and the judgment-debtor 
is e^toppsd finally, and he has no more 
disposable interest left to him in what was 
eold away. So one who poses as having 
purchaFed ‘the right, title and intereH ' of 
the judgment-debtor in Coort-aao: ion has 
in fact got nothing, for there was nothing 
left. See as to the effect of a statutory 
confirmation of title Gonapathy iludaliar 
V. Krishnamr.chnriar (3). The fact that 
plaintiff is a purchaser in Court-auction 
dce.s not improve his position. If the 
judgment-debtor, having no disposable 
interest left, could not have frivately 
conveyed the properties to another by mort- 
gage or sale, still less could it be said 
that a Simple money decree-holder could 
be enabled to reach the properties to 
realise bis dues. The estoppel binding 
the judgment-debtor binds an auction- 
purchaser also. See Suppa Bkattar v. Suppu 
Sokkaya Bhattar (4), Prayag Raj v. Sidhu 
Prasad Tewati (5). 

[Seshaoi I Aiyar, J.— Even stranger pur- 
oba.sers ? ] 

Yes. The piinoiple has been applied 
to all kinds of e^toppel affecting title. See 
Maho-ned Motufftr H'metn y. Kishori Mohun 
(6), Forexhndth -luk^rji v. Anathnath 
Beb (7), Debeudra R>it 'xen v. Mirza Abdul 
Samed Sero i (8 ,r iiuw.rjg .^adellv. Thomas 
(9), Thuljaram Row v. Qopala Aiyar (id). 

(2) 18 Ind. Cas. 498; 24 M. L. J. 70; 13 M. L. T. 
207; (19I.3> M. W. N. 130. 


Mr. A, Knsknaxwami Aiayr, for the Ap 
l&nt.^Objeotiona as to place of suing i 
not be allowed if not taken at the earl 
opportunity. Section 21, Civil Prooed 

Code, pis Pnuoiple regarding suits onlmir 

mg in decrees has been applied to exec, it 
proceedings culminaing in sales. A Jeei 
which coaid not have been impeaoi.H-i in - 
aprse of the proceedings, cannot be impeaol 
in an independent proceeding; -ee Gomaik 
Alameluv, Somandur Krishna nucharlu ( 1 ). 

(i)a7 M. 118- 


(3; 44 Ind. Cas. S6&; 41 .VI. 40:<; 23 U. L. T. 198; 
27 C. L. J. 3fi7j 34 M. L. J. 403; 4 P. L. W. 31C^ 
(1918) M. W.N. 310; 22 C. W. N. 553; 16 A. L. J. 
853; 20 Bom. L. R 690; 8 L. W. 42? (P. 0.). 

(4) 30 Ind. Cas. 96i; 29 M. h. J. 638; 18 M. L. T. 
402; 2 L. W'. 1005; (1915) M. W. N.829. 

(6) 35 C. 877 at p. 885. 

(6) 22 0. 9ti9 at p. 919 (P.C.); 22 I. A. 129; 6 M. L. 
J. 101; 6 Sar. P. U. J, 683; 11 Ind. Deo, (k. s.) 602. 

(7) 90.205 tP.C.); 9 1. A. l47j6Shome L. B. 
127; 6 Ind. .fur. 54^; 4 Sar. P. C. J. 384; 4 Ind. Dec. 
(n. 8 ) 8;iii. 


vw. a Aiiu j, 

19. (.091 Q B.D.230atp. 238; 60 L. J. Q. B. 
*^27: 6. L. T. •; VV. R 280. 

T (19‘7) M. W. N. 234{ 21 M. 

I/. T. 229; 32 ir. L. J. -434. • • 
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Suppa Bhattar v. Suppu Sokkaya Bhattar 
(4) follows iSa^am Ramamoorthi v. Secretary 
of State for India (11). 

‘As a link in the obain of title’ tbe 
estoppel binds. Farther, this is a ease 
of direct purchase by me. The fact that 
the plaintiff bad attached earlier to the 
sale does not matter, as attachment creates 
no interest in property. 

My next point is that as on the date 
of my application for attachment tbe Ramnad 
Court had jarisdiotion to grant the relief 
prayed for, that jarisdiotion continues in 
epite of tbe notiBoation. For the notiBcatioo 
cannot be taken to apply to pending matters. 
The principle re the effect of a new statute 
is applicable. Thns a right of appeal to 
a partioolar tribunal is itself a right and 
cannot be taken away by statute. Color, tal 
Sugar Refining Qo. y. Irving (12). As to 
pending suits, see Subbaraya Mudaliar v. 
Rdkki (13) and Ramakrishna Ghetiy v. 
Suhroya /yer (14). There can be no such thing 
as an automatic transfer. See the Fall Ranch 
decision in Seeni Nadan v. Muihvswamu 

Fillni (16). ^ 


My third point is that plaintiff, having 
put in an application for rateable distribu- 
tion at my sale, even thoagh he had 
himself attached tbe properties fold, thereby 
elected to abide by the sale and cannot 
be allowed to impeach it at bis option, 
fc* Mr. T. R. Venkairama Sastri, for the 
Respondents. — Tbe power to entertain appli. 
cations for execution is not conola.^ive as 
regards power to attach or sell. The latter 
IS a different and independent power which 
must exist when exercised. See eeotion 39. 
Mause (2), Civil Procedure Code. See also 
Viawanatham Oketty v, Murugappa Ohetty 
(16), a case directly in point. So tbe fact tbat 
th© Bpplioatiou for attaohtD^Dt wafl nsade 
8t a time when tbe Coart had the necessary 
juriadiotioD is not saffioient. 

^ To say tbat beoaase the jadgment-debtor 
la estopped, an auction purchasei of bis 

he estopped, involves the 

JUJ 19 Ind. Caa. 0r>6j 36 M. Mlj 21 M. L. J. 469. 

(18) 1 Ind. Caa. 73, 82 M. 140, 6 M. L. T. 27. 

!>*; o Hi w“k*‘iio” “■ "• 


anomaly that where a jadgment-debtor 
refuses or deliberately omits to qnestion 
an attsobment or sale by a wrong Court, 
tbe decree bolder who has rightly taken 
proceedings in tbe right Court would find 
himself denied his relief. 

The cases relied on for the appellant 
are all oases of mortgages and so in- 
applicable to the present case. 

The original attachment by tbe appellant 
being without iurisdiotiou and, therefore, 
invalid, my attachment was valid and 
binding and, therefore, the sale was an 
alienation in violation of my attachment, 
and so nail and void as regards all claims 
arising under my attachment. It is not 
correct to say tbat the plaintiff, who 
ee'zed the properties on a date when there 
was ro estoppel binding even the jadgment- 
debtor, should be bound by what transpires 
f ubsequently, simply because tbe jadgment- 
debtor dees nnt ohooee to question such 
sobeequent proceeding in a wrong Court, 

In all the caees cited the estoppel was 
already exieting when tbe second purchaser 
came in. It is not so in tbe present case. 
The plaintiff is not a privy. See Ric^.arda 
V. Jtnkina (17) following the case in Richards 
V. Johnston (18). 

Mr. A. Kriehnaiwaicy Aiyar, in reply 

Tbe pres? nt is a caee where the proprietary 
title is itself in question. So tbe distinot on 
between oases of auction-purobasers and 
purchasers at private sales has no application 
Attachment by itself creates no interest 
in the property se’zed. 

[Abdub Rabim, J.— But it forbids aliena- 
tions ?] 

It does. But merely because the plaint- 
iff bas made an attachment, it oannot 
be eaid he has acquired any title by 
priority, so as to oust tbe appellant who 
hae acquired an indefeasible title under a 
direct purchase which bas not at all been 
questioned. See also Partidh Narain Singh 
V. Janki Sir.gh (19», Shenbogamuthu Pillai 
V. Vatug wthan Chetty (20) and Appeal 
No. 169 of 1916. 

On tbe question of estoppel see also 
Bigelow, page ^30 

(»7) (18S7. b y. B. D 45J; 56 L. J. Q B 29A firt 
L. T. 691; 35 W. H 3*.6. 

(18) 1809) 4 U, 4 N. 660: I F A F 447, 98 L J 
Ex.32.":6 Jur. is. 6.)r.vr0i)57 E K. JtO' , R H htb' 
(I»)7C. L J. 6,4. 

(20) 42 Ind. Caa. 662j (1917) M. W. N. 861. 
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JUDGMENT. — The f&Qta of the ease ere 
not in diepnte. The 2Dd defendant obtained 
a decree against the Ist defendant in the 
Temporary Sabordinate Judge’s Court at 
Kamnad on the 8th of April 1913. It 
was transferred for execution to the perma- 
nent Snb Conrt and an application for 
attaobment was made to that Court on 
the 18th of April 1913. On the 21etof April 
1913* the Taluk in which the property sought 
to be attached was situated was transferred 
from the juriediotion of the Ramned Sub- 
Court to that of the Sivaganga Sub-Court. 
Even after the transfer* the Ramnad Conrt 
issued an order of attachment on the 25th 
of June 1913. The property was eold on 
10th November 1913 and the 2od defend- 
ant became the purchaser. The sale was 
oonBrmed on tbe lltb of December 1913. 
The judgment-debtor* the let defendant* 
did not object to the oondrmation. 

Plaintiff, on tbe other hand, instituted 
a suit against tbe let defendant in the Sub- 
Court at Sivaganga and obtained a decree 
in December 1912. He attached the same 
properties on the 17th September 1913. 
The sale was on 30th June 1914 and 
plaintiff became the purchaser. The present 
suit is for possession. 

The Sub-Judge has given a decree to 
tbe plaintiff. Tbe 2od defendant has 
appealed. Three main contentions were 
put forward by Mr. A. Krishnaswami 
Aiyar. It was first contended that, by the 
tranefer of territorial jurisdiction, the 
Ramnad Conrt did not cease to have 
jurisdiction, as at the time of the applica- 
tion for attachment it had jurisdiction, Tbe 
recent Full Bench ruling, Seeni Nadan v 
Muthuawami Pillai (15), that an application 
to the Court which passed the decree would 
be one in accordance with law does not affect 
tbe present case. Tbe permanent Sub- 
Court of Ramnad which executed the decree 
was not the Court which passed the decree. 
Mr. Erishnaswami Aiyar referred to the 
analogy of oases in which it was held 
that the conferring of appellate jurisdiction 
on a new Court would not deprive tbe 
suitor to whom the right of preferring 
appeal had accrued already from filing 
the appeal in the old appellate tribunal 
Oolontal Sugar Refinivg Oo. v. Irvina 
Vl2)j. Reference was also made to Subbaraya 


Mudaliar v. Ttakki (13) and Ramakrishna 
Ohetty V. S’ihraya Ayer (14), in which 
it was held that pending suits are not 
transferred ipso facto by the vesting of 
jurisdiction in another Court. I do not 
think the analogy bolds good. The essence 
of the notification is tbe deprivation of 
jurisdiction of one Court and the confer- 
ring of it on another. Therefore* tbe noti- 
fication must be read as speaking re- 
trospectively and as declaring that from 
and after its date* tbe first Court ceased 
to have jurisdiction over the subject matter. 
Moreover, the language of clause (6) of 
section 39 of tbe Code of Civil Procedure, 
to which tbe learned Yakil for the re- 
spondent drew our attention, shows that the 
legislature conferred the power of dealing ■ 
with immoveable property only on the 
Court which bad territorial jurisdiction 
over it. This was the view taken in 
Subbiah Naicker v. Bamanatkan Chettiar (21) 
and the oases following it. Ean Viswanatham 
Ohetty V. Murugappa Ohetty (16) is an 
express decision on the point. This view 
was not dissented from by the learned Chief 
Justice in tbe recent Full Bench judgment* 
Seeni Nadan v. Muthusieamy Pillai (15), and 
the other two learned Judges have expressly 
re affirmed this view. I am not satisfied 
that it is wr> ng. I am* therefore, of opinion 
that tbe Ramnad Court had no jurisdiction 
to attach or sell tbe property on tbe dates 
on which it exercised those powers. 

I shall now deal with tbe second branch 
of tbe argument which Mr. Krishnaswami 
Aiyar pressed on ns with great force and 
ability. Tbe argument is this. Even ' 
granting that tbe Ramnad Court had no 
jurisdiction, as the attachment, sale and 
the confirmation of it were effected with- 
out objection by the judgment debtor, be 
was precluded from disputing the title 
conveyed. If it was not open to him to 
question the title* the plaintiff who purchased 
tbe property subsequently took only what 
the judgment debtor could have conveyed 
and that consequently no title passed to 
the plaintiff For the first portion of this 
contention reliance was placed on Velayutha 
Muppan V. SuhramantaTn Oheiti (2). It was 
held in that case that, at any rate, after 

(21) 22 Tud. Gas. 899{ 87 M. 462| 26 M. h. J. 18^1 
1 L. W. 2611 (1914) M. W. N. 206. 
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ooDBrmatioD of the sale, the jndgment-debtor 
was not entitled to impeaob the title wbiob be 
obtained ander the oertiBoate of sale. Rf>li> 
anoe was also plaoed onseotions 18 and 21 of 
the Code of Civil Frooedore. Altbooffh 
these seotioDs apply in terms only to salts, 
it was hardly dispated that ezesation ap* 
plioatioDS wonld be within tbe principle. 1 
am willing, therefore, to proceed on the 
groond that if tbe jadgment debtor sued to 
recover possession on the ground that the 
sale by the Ramnad Court was a nnllity 
becaose of want of jarisdiotion, he wonld be 
estopped from re-opening tbe earlier proceed 
ings. 

Does that inBrmity affect the plaintiff ? 
It was held by the Jodioial Committee in 
^nenironath Sannial v. Ramkumar (?Ao«e(22); 

There is a great distinction between a 
private sale in satisfaction of a decree and 
a sale in exeontion of a decree. In tbe 
former, the price is Bzed by tbe vendor 
and purchaser alone. In the latter the sale 
mast be made by pnblio anotion oondnoted 
by a pnblio officer of which notice mast be 
given as directed by tbe Act and at which 
the pnblio are entitled to bid. Under tbe 
former tbe purchaser derives title throngb 
tbe vendor and cannot acquire a better 
title than that of the vendor. Under tbe 
latter, tbe purchaser, notwithstanding he 
acquires merely the righ^, title and inter- 
est of the judgment-debtor, acquires that 
title by operation of law, adversely to the 
jadgment debtor and freed from all aliena- 
tions or encambrances effected by him sab* 
seqoently to the attachment of tbe property 
sold in ezeoatioD.” In kichards v. Johnston 
(18), which was approved and followed by 
eminent Judges in Richards v. Jenkins 
(17), it was held that an ezeoation 
creditor is not affected by the estoppel 
against tbe judgment-debtor. The learned 
Vakil for the appellant drew oar atten- 
tion to a eentence in the judgment of 
Kay, L. J , in Medellv. Thomas (9), wherein 
tbe Lord Jnstioe eaye that tbe trustee in 
bankruptcy and execution creditor are affect- 
ed by the same estoppel as the judgment- 
debtor. Tbe observation was entirely obiter 


(22)7 0. 107 at p. 118 (P.O ), 4 Bbome L.a.230| 
8 I. A. 86, 10 0. L. E. 281, 4 Bar. P. 0. J. 213, 6 Ind. 
Jur. 876, 8 Ind. Deo. (k. t.) 618. 


and tbe two other Lord Justices who took 
part in tbe ease did not express conourrence 
with it. But it was strenuously argued 
that tbe Jodioial Committee in Mahomed 
Mozuffer Bossein v. Ktshori Mohun Rny (6) 
have deBnitely laid down this proposition. 
As, in my opinion, this case has been tbe 
parent of misconceptions which have affect- 
ed many decisions, 1 shall examine it in 
some detail. In that case tbe property in 
suit stood in the name of tbe wife. To a 
mortgage by tbe wife tbe husband was an 
assenting party. On the mortgage a decree 
was obtained. During ezeoation a person 
who obtained a decree against the husband 
put forward the contention that the pro- 
perty really belonged to the husband and 
that the wife was only a henamidar. 
Their Lordships held that tbe decree-holder 
was estopped from puttiug forward such a 
contention. Tbe principle of the decision 
was that where title is ostensibly in a 
person and tbe real owner farther acknow- 
ledges tbe title as true, persons who seek 
to prove that tbe title is illnsory will not 
be permitted to do so. What is denied is 
tbe right to adduce evidence that tbe 
prima facie title is not the real title. Under 
seotion 41 of tbe Transfer of Property 
Act, tbe Legislature has provided that a 
transfer from tbe ostensible owner confers 
title on tbe transferee. It ie this kind of 
estopoel which really confers title that 
their Lordships were dealing with. They 
should not be understood as having disapprov- 
ed Richards v. Johnston (18J and Richards v. 
Jenkins (17) and to have laid down that an 
ezeoation creditor, under all oiroumstances, is 
estopped by considerations which affect the 
judgment-debtor. Tbe same observations, 
apply to Pareshnath Mukerji v. Anathnath 
Deb (7). Tbe contrary view would attribute to 
tbe Judicial Committee a departure from 
Dinendronath Sannial v. Ramkumar Qhose 
(22) and from tbe high authority of tbe 
learned Lord Jnstioe who decided Richards 
T. Jenkins (17). I do not eee euffioient 
ground for reading Mahomed Mozuffer Bossein 
T. Kuhori Mohun Hoy (6) in Chat way. 
Mr. Jurttioe M. lokerjee, for whose opinion 1 
have very great regard, takes the view 
that Mahomed Mozuffer Bossein v. Kishori 
Mskun Roy (6) has overruled all previous 
proDOonoements of the Judicial Committee. 

With all respect I am unable to agree 
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For (be ssise reafon I am ncable to accept 
(be bread statemeot as to es^toppel oontained 
IE Troyrg Raj v. SidKu Prasad Tetcari (5) 
and ID Parsidh Rarain Singh v. Janki Singh 
(19). 

There is also another aspect of the case 
which leads to the same ooDolasioD, What* 
ever may be the general pcsition of an 
ezeontioD-oreditor in regard to oases over 
which a Conrt has jnrisdiotioD, the principle 
of Debendra Nath Sen v. Mirza Abdul Samed 
Seroji (t;) should not be extended to oases 
where the iadgment-debtor is sought to 
be affected by a rule of procedure relating 
to jnriediotioD. I may illustrate my position 
by reference to the latest deoision of the 
Judicial Committee in Setrucherh v. 
Maharaja of Jeypare (23). In that case, 
the Sub Judge of Vizagapatam directed the 
sale of property not within his jurisdiction. 
In this Court, on appeal, the procedure 
was justided on the principle enunciated 
in sections 18 and 2l of the Code of 
Civil Procedure. The Judicial Committee 
pointed out that as the Code of Civil 
Procedure was not applicable to the Agency 
Tracts where the property was situate, the 
order for sale was ultra vires. It is clear 
that, in the opinion of the Board, it is 
not a general rule of law that an order 
for sale by a Judge who has no jurisdiction 
to direct it can be upheld on the ground 
that the judgment-debtor did not oppose 
it. The justiheatioD for such a rule of 
estoppel is the legislative provision in that 
behalf. That provision must be regarded 
as an exception to the general rule that 
orders passed without jurisdiction are 
nullities. Consequently this exceptional rule 
of estoppel should not be extended further 
than is warranted by the language. The 
sections do not bind in terms persons like 
execution-creditors and I am not prepared 
to extend the estoppel to them. Mr. 
Krishnaswami Aiyar seemed to suggest that 
an auction purohaser would be in a worse 
position than an execution creditor. I see 
no justiecation in principle for this oonten- 
tion. Even if it is accepted, the plaintiff 
does not lose his right as decree holder by 
becoming a purchaser. ' 


Mr. Venkatarama Sastriar songht to dis- 
tinguish Mahomed MozufFer Hossein v. 
Ktshori Mohun Roy (6) and Dehendra Nath 
Sen V. Mirga Abdul Samed Seroji (8) on 
the ground that there was an attachment 
at the instance of his client before the 
sale to the 2Dd defendant, I am not prepar- 
ed to base my decision on this distinction. 
It has been held that an attachment confers 
no right and I do not think that the 
sale following on it can really affect the 
title of the 2Dd defendant, if otherwise 
valid. Moreover, an attachment under sec- 
tion 64 affects private alienations and not 
compulsory sales, 

Mr. Krishnaswami Aiyar contended lastly 
that as (he plaintiff applied for rateable 
distribution, he is estopped fr'im Impeaching 
the 2nd defendant’s title. The facts which 
led to the application are not clear, as was 
pointed out by the Sub-Judge, Even 
otherwise, the materials for basing a decision 
on section 115 are wanting. There is no 
question of finybody being misled to his 
prejudice. 

For all these reasons, 1 am of opinion 
that the decree of the Subordinate Judge 
is right and would dismiss the appeal 
with costs. 

Appeal ditmissed, 

M. c. P, 


PUNJAB CHIEF COURT. 

Second Civil Appb4L No. 10 j2 op 1918. 

November 13, 1918. 

Present: — Mr. Justice Shadi Lai. 

BUTA Singh — Plaintiff — Appellant 

versus 

LALLA — Dsfxndant — Respondent. 

Easements Act (V of 1882^, s. 13— Parfi7to» oj 
joint propcTty — Easements enjoyed before pirtitiort, 
ftow affected—Easement oj necessily^Extinguishment 
of easement—Burden of proof . 


(28) 61 Ind. Caa 1865 37 M. L. J. 11-17 a r j 
694, (1919 M. W. N. 602, 26 M. L. T. 1^- 21 Bom 


On a severance of tenements by a partition of joint 
property and in the absence of a contrary intentiODi ^ 
expressed or necoasarily implied, all such easements 
as are^ apparent and continuoas and necessary for 
enjoyinjf any of the undivided shares when the 
partition is effected, pass to the oo-paroeners to whom 

^85 col rj *'®«P®<^tively allotted in severalty, [p. ^ 
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An easement of uecossity does not lose ifg 
character as such by tho mere fact that some other 
tonemeiit exists orer which the ri-ht mi-lit be 
enjoyed. ” 

A person who alleges tho extinguishment of a 
right of easement must prove such extinguishment 
by some agreement or rule of law. 

Second appeal from the decree of the 
Dietnot Judge, Pertzipore, dated the IKh 
December 1917. 

Mr, Bihari Lai, for the Appellant. 

Mr. Ganpat Rax, for the Bespondeut. 

JUDGMENT. — The learned District Judge 
□ nde, and there is ample evidence in fopport 
of that ending, that the plaintiff originally 
had the right to pass bis water throngh the 
drainage which existed in the common court 
yard; and the only question whether the 
partition of the courtyard had the effect of 
destroying his right of easement. I am on. 
able to agree with the learned Judge that it 
was the plaintiff’s duty to establish an ex 
press or implied agreement that the pre- 
vious drainage system was to continue after 
the partition. I consider that the o/jms Uy 
apon the defendant to shew that the right, 
which the plaintiff possessed prior to the par’ 
titiOD, has been extinguished by some agree- 
ment or rule of law. 

The principle of law. which finds expres- 
Sion m section 13 of the Indian Easements 
Act, IS that on a severance of tenements by 
a partition of joint property, and in the 
absence of a contrary intention expre.«eed 
or necessarily implied, all such easements, 
as are apparent and continuous and necessary 
for enjoying any of the undivided shares 
When the partition was effected, pass to the 
oo^paroeners to whom snob shares are res- 
peotively allotted in severalty. Mr. Ganpat 
Kai for the respondent does not dispute the 
validity of this propoeitmn of law; bat he 
contends that the easement is not one of 
nMessily, and that the plaintiff can discharge 
n a water throngh the land purohaped by 
him from one ToUi Ram. Now, in the 
et place. I am not prepared to hold that 

basgot another 
«af throngh which be can pass bis 

***, ®P***ve8 the earement in question of 
j * ? araoter of an easement of nece-sity, 

ID determining the question whether the 

*i/,*****u easement of necessity we can- 

t take into eonsideration some nt^er tene- 

nothing to do with the 
weoent m qaestipn. Ip thp eepond place, 


it is slear from the jedgment ef (he learned 
U.etnot Judge that the level cf the land 
purehased from Tnisi Ram ie higher than 
that of the oourlyard and that it 

Td .‘'n . t" pass a pipe 

□ nderneath .t ,n order to find an ontlet for 

the water. I do not think that the plaint- 

Iff IS under any obligation to resort to this 

method of discharging bis water, and that 

he IS precluded by any hw from availing 

himself of the right which undoubtedly he 

had at the time of the partition and which 

has been interfered with by the defendant 
only reoently. 

Holding as I do that it is the defendant’s 

duty to prove that the plaintiff’s right of 

easement has been in any way extinguished 

and that ha has failed to discharge the onus, 

1 accept the appeal and setting aside the 

decree of the lower Appellate Court restore 

that of the .;oart of first instinoa with costs 
throughout. 

Appeal accepted. 


CADCUTTA HIGH COURT. 
Appsal from Oftoea No. 60 of 1918 
May 20. 1919, 

Present Mr. Justice Chatterjea and 
Mr. Justice Duval. 

SHIBA PROSAD JANA and ANOTHEa 

— Appellants 
versus 

HATI M AIT Y— Respondent 

Civil Procedure Code (Act V oj iQOej 0 XXII r 

9^Api^al~Death of appellant -Repreeentativex, Wt 

brought on record-Abafement of appeal, setting aside 
cf-^traud of agent^ whether sufficient cause. 

Wherf* an appeal abates owing to the failure tb 
bnng the legal represontatiffea of tho deceaaflS 
appellant on record, tho fact that the agent of 
the representatives of the deceased appellant 
colluded with tho other side and did not 
within the statutory period for subL'tution i 
sufficient cause under rule 9 of Order XXII of 'the 
(ivil Irocodure t ode for sotting aside the order 
directing the appeal to abate, [p. 686, cole, 1 & 2 ] 

Appeal against the order of the Subordinate 

Judge. ‘Jnd Court, Midnapore, dated tbs 9th 

January l91d, 
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HARBiNS LIL V. NATHD. 

FACTS appear from the jodgment. 

Baba Shib Ohandra Palit (with him Baba 
Ehirode Narain Bhuian), for the Appel- 

The learned Sabordinate Judge has 

made a clear error of law in not granting 
the application preferred before him for 
the restoration of the appeal. We have shown 
that our agent played ns false and that 
ought to be a sufficient ground for the 
restoration of the appeal or at least an en. 
quiry ought to be instituted to meet the 
ends of justice. The facts mentioned in my 
petition would oonetitute a sufficient cause 
for non-appearance under Order XXl, rule 
9 Civil Procedure Code. The allegations 
stated in the petition should have been 
enquired into. 

Babu Sarada Oharan Matty, for the Re- 
spondent.— I submit the application and the 
affidavit do not make out a suffioient cause. 
If there was any collusion, it was on ttb 
December and since then they did not do 
anything. No application for substitutioc 
was made within the required period. 

Babu B. 0. Palii not called upon to 

reply. 

JUDGMblNT.— This appeal is against an 
order refusing an application to sat aside 
the abatement of an appeal which was 
pending before the Subordinate Judge 
of Midnapore. 

The appellant died on the 8th June 
19 1 7 and six months expired on the ~th 
December of that year. No application for 
substitution having been made withio that 
period, an order of abatement was made on 
the 2ist December and the present appli- 
cation was made on the 7th of January 

1918. 

The main ground upon which the appli 
cation was made was that the appellants’ 
agent Surja Narain, who had been sent for 
making an application for sabstitution, on 
the 6th December 1917, in oollnsion with 
the respondents, did not make the applica- 
tion and further that he informed the 
petitioners that the application had been 
made by him. The petitioners say that sub- 
sequently they came to know of this fraud 
and then they made the application. 

The Subordinate Judge has not made 
any inquiry into these allegations, but dispos- 
ed of the application on the ground that 
no suffioient reason for non-appearance had 
been shown by the applicants and that if 


their mohurir had played false, they might 

sad him for oomp 8 B 06 ^tioD. 

We ttiok that if the faote stated in the 
petition are true, they would constitute a 
suffioient reason for non-appearanoe within 
the meaning of Order XXTI, rule' 9. The 
allegation of collusion made in the applica- 
tion has not been gone into and no evidence 
has been taken. 

In the oiroumstanoea we set aside the 
order of the Court below and remand the 
case to that Court in order that there may 
be an enquiry into the matter. Both 
parties will be at liberty to adduce evidence. 

Costs, one gold mohur, to abide the result. 

Order set asidr, Gate remanded. 


PUNJAB CHIEF COU,BT. 

Civil Rbvisios No. 862 op 1918, 
January 24, 1919. 

Present: — Mr. Justice Marlineau. 

HARBANS LALi— P laintiff 
— PxTlTIONtR 
verstts 

NATHU AND iNOTBBR— DSPaNDANTS 

— RgSPONDBHTS. , 

LimitaHort Act (IX cf J9C8;, 20-PaV«^< 

interest by principal dehtor-Liviitation, whether extena. 

ed as against surety. 

The liability of a surety being co-eitenaive with 
that of the principal debtor, the benefit awming 
a creditor under section kO of the Limitation Ac 
not restricted against the payer alone, but is ^ 
able against any one liable for it. [p. 587, ! 

Therefore, a payment of interest by the 
debtor within the period of liniitation gives a 
starting point for limitation against the surety on 
section XO of the Limitation Act. [p. b87, ool. 2.J 
Civil revision from the order of t e 
Judge, Small Cause Court, Dasuh^, Di^M® 
Hosbiarpnr, dated the 26th July 19lo- 
Lala Faqir Chand, tor the Petitioner. 
JUDGMENT.— The only question in this 
ease is whether a payment of interest by 
the principal debtor within the period o 
limitation gives a fresh starting 
for limitation against the surely und® 
section 20 of the Limitation Act. Tm 
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lower Court has held, followiag Oopal 
Daii V. Qopal (1), that it does not, and 
has rassed a deoree for the amonnt doe 
to the plaintiff against the Ist defendant, 
the prinsipal debtor, alone, dismissing 
the suit against the surety Natha as time* 
barred. 

In the ease followed by the lower Conrt 
the learned Jndges said in their judgment 
that the principal was not the person 
liable to pay the debt of the surety, so 
that, even if the payment of interest could 
be regarded as a payment of interest on 
the debt of the surety, still it was not 
made by a person liable to pay the 
surety’s debt, and on this ground they 
held that the payment did not give a 
fresh starting point for limitation against 
the surety. 

With all respect I am nnable to agree 
with the view of the learned Judges of 
the Bombay High Court. Although both 
the surety and the principal are liable to 
pay ihe debt to the oredilor, there is only 
one debt and the debt due from the surety 
cannot be treated as a debt distinct from 
that due from the principal. The liability 
of the surety is oo.extensive with that of 
the prinoipahdebtor, as laid down in section 
126 of the Contract Act. 

The decision of the Bombay High Court 
has been dissented from by the Madras High 
Court io Velayudam Pillai v. Vailhyalingarn 
Pillai ( 2 ), in which it is remarked that section 
kO of the Limitation Act does not restrict the 
benefit accruing to the creditor to hie remedy 
against the payer alone, but that, according 
to the language of the section, the debt being 
kept alive, the result must be to make it 
enforceable against any one liable for it. 

A similar view was taken in England in 
Friiby, In re, Alluan v. FrtUby (3) in ooDstru* 
ing section 8 of the Real Property Limitation 
Act, 1874. 

Section 20 of the Indian Limitation Act 
provides that where interest on a debt is 
before the expiration of the prescribed period 
paid ae such by the person liable to pay the 
deb^ or by hie agent duly aQthori:;?d in this 
behalf, 4 fresh period of limitation shall be 
oomputed from the time when the payment 

(0 48 B. 248i 6 Bom. L B. 1020. 

(S) 17 Ind. Om. ei»j la U. L. T. fllO; 24 M. h J. M. 

« Oh. D. 106* 81 L. T 682> 09 h. J. Ch. 

8" W* Ah 68* 


was made. The section does not lay down 
that the period is to be computed from the 
date of payment only as against the princi* 
pal debtor or the person making the payment. 
The creditor is, in my opinion, entitled to the 
benefit of the eeotioD against any person 
liable for the deb(. 


I hold, therefore, that the suit in the present 
case is within time against tbe surety. I 
accept the application anJ alter the deoree to 
one for Rs. 69 8 and costs against both tbe 
respondents. The respondent Nathn will 
pay the petitioner’s costs in this Court. 


Revision accepted. 


CALCUTTA HIGH COURT. 

Appbal prom AppELLAr* DECiSE No. 2039 

OK 19 i 7 . 

March 19, 1919. 

Prerenf: — Justice Sir Ernest Fletcher, Kt 
and Mr. Justice Cuming 
RAJAT KAMINI DEBI and orsEas-. 
Depend iHis Non 5 , Sand 9 — Appellants 

versus 

Raja SATYA NIHANJAN CHAKRA- 

BARTY—Pluntipp -Respondent. 

Hiwlu Law-Widow—Maintcnance payable under 
ayreement-Right to recover maintenance uhether 
transferable— Tranaferet, becoming owner of part of 
property charged with payment of mainUnance, effect of 

—Apportionment of claim— Transfer of Prooert,, jJt 
(lVofl882j,$.GO. J ^’■°periy ^ct 


M WVVM VA lli»AllM9lU4DCO a 11111(111 WldOW WM 

entitled to got Rs. 100 as well as certain quantity 
of nco per annum, with the payment of which the 
proiwitiOB mentioned in the schedule to the deed 
oflmaintonance were charged. The plaintifif who 
was a purchaser of a portion of the properties 
charged with the payment of tbe maintenance 
a 80 purchAsed the right of the widow to receive 
the paid sum of money and rice. Jnasuit by the 
plaintiff to recoyer the whole arrears payable and 
deliverable to the widow out of the charged prooer 
ties not purchased by him: “ proper- 

llaid, (i) that the plaintiff, having become a 
partial owner of the charged properties war j 
u„d.r 60 of the Traojier 

to apportion the money which ho sought to recover 
as between the jiroperties acquired by him aehUh 
were subject to the charge and the rest of the 
charged properties; [p. 689, ool. I.J 

(2; that the widow’s claim under the deed of 
mamtonanoe was not a mere personal right bJl 
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was one which the widow had under a deed of 
covenant for which there was a charge on certain 
properties and that it was capable of transfer, [p. 

589, col. 1.] • t 

Appeal against the decree of the District 

Jndge, Birbhuta, dated the let Jane 
1917, affirming that of the Munsif, Snri, 
dated the 29th Jone 1916, 

FACTS appear from the jodgment. 

Dr. Jadunath Kannlal, for the Appellants. 

A. certain Hindu widow had a lifeonterest 

in her hoeband’s properties. In considera- 
tion of a hhorpoihnami she relinquished 
her claim to the life-interest in favour of 
her deceased husband’s brothers, who con- 
traoted to pay her Bs. 100 per annum and 39 
maunds of rice. The plaintiff in the present 
suit purchased that right of hkorposh from 
the widow. Certain properties were charg- 
ed, under the khorposhnama, with the payment 
of Rs. 100 and the 6zed quantity of rice. 
There was a sale of a portion of theproperty 
mentioned in the kkorposknama and it was 
acquired by the plaintiff. The present suit 
was subsequently instituted by the plaintiff 
as an assignee of the widow to recover 
the snm of money and quantity of 
rice to which the widow was entitled 
under the kkorposknama. The learned Judge 
has decreed the suit against the properties 
not pnrohased by the plaintiff. This order 
cannot be sustained. It is quite illegal. 
Why should the properties not held by the 
plaintiff and which are held by the defend* 
ants be made liable to pay the whole of 
the arrears ? The plaintiff cannot proceed 
against any of the mortgaged properties. 
The plaintiff is bound to apportion the 
money which be seeks to recover as between 
the properties acquired by him which were 
subject to the charge and the rest of the 
mortgaged properties. 

Farther, I contend that the Irigbt which 
the widow possessed wae a personal right 
and so incapable of transfer. The transfer 
made by the widow to the plaintiff is 
illegal. 

Babn Batikim Okandra Muherjit for] the 
Bespondent.— How can my learned friend get 
roDLd the express atipnlation of the deed? 
The khorposhnana clearly says that the 
plaintiff grantee can proceed against any of 
the mortgaged properties. As regards the 
point raised by the other side that the 
Sinda widow oould not have legallv trans- 


ferred her right, there is no sabstance in 
that contention. -■ 

Dr. Kanjihl replied • 

JUDGMENT. 

Fletcher, J.— This is an appeal preferred 
by the defendants Nos. 5, 8 and 9 against 
the decision of the learned District Judge 
of Birbhom, dated the Ist of June 1917, 
affirming the decision of the Munsif at Snri. 
The suit was brought by tbe plaintiff as an 
assignee to recover a certain sum and the » 
value of certain rice payable and deliverable 
to a Hindu widow. The widow, whose name 
is Srimati Provash iKamini Debi, in coosi* 
deration of releasing her life-interest in her 
hnsband’s properties obtained from her two 
brothers in-law — brothers of her deceased 
busband — a document which is called a 


kkorposknama, that is, a deed of maintenance. 
Under tbe terms of that document, she 
was entitled to receive tbe sum of Rs. 100 
per annum in cash and 39 maunds of rice. 
The plaintiff purchased from that Hindu 
widow, who was tbe defendant No. 7 in tbe 
suit, this right. Under the kkorposknama, 
tbe properties set out in the schedule to tbe 
plaint were charged with tbe payment of 
the sum and rice payable and deliverable 
to the widow. The plaintiff subsequently 
acquired a portion of tbe property mention- 
ed in tbe kkorposknama from the purchaser 
thereof at a sale in ezeoutiou of a decree 
for rent that bad been obtained by the 
landlord. But it has been found as a fact 
and oannot be challenged iu this Court that 
tbe sale was not made free from enoum* 
branoes and that tbe enoombranoe created by 
tbe kkorposknama as regards the property 
purchased by tbe plaintiff has not been 
annalled. The plaintiff then brought tbe 
present snit, and it was partly decreed by 
tbe Court of first instance for tbe sum of 
Rs. 773 odd. The learned Judge of the 
lower Appellate Court has deoreed tbe whole 
of the suit against tbe properties not poi*' 
chased by the plaintiff. He has held that 
the properties of tbe defendants, which are all 
the properties other than those acquired 
by tbe plaintiff, are liable to pay tbe whole 
of the arrears, and tbe reason be thinks so 
is that there ie a clear stipulation in the 
kkorposknama that the grantee oan proceed 
against any of the mortgaged properties. 
That obviously is an insufficient reason. Tb.> 
case is ooversd quite clearly by the iM 
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few woHsof the 6nal olaase of 8eotion60 
of the Transfer of Property Aot. A mort- 
gagea havfng beoome a partial owner of the 
equity of redemption is bound to apportion 
the money whioh be seeks to reaoyer as 
between the properties aoquirod by him 
whioh were subjeok to the charge and the 
rest of the mortgaged properties, The 
reason given by the learned Judge that the 
aeed anthonses the mortgagee to proceed 
against any of the mortgaged properties 

means nothing. It only states what the law 
providea. 

The other point raised is not well 

founded and that is this: That this is a 
pareonal right to the Hindu widow It is 
not a personal right at all. U is a claim 
which the widow had under a deed of cove* 
nant for which there was a charge on certain 
properties, and it was capable of transfer in 
the same manner as in other oases. The 
mere fact that the grantee of the deed 
of covenant happens to be a Hindu widow 
does not prevent her from transferrin* 
L 6t 80 to do 

T j ® and decree of the learned 

Judge of the lower Appellate Court must 
be set aside and in lieu of the Bodings 

arrived at there must be a declaration that 
the plaintiff is entitled to recover the arrears 

the lower 

ppellate Court from the properties acquired 
by him and the other properties mentioned in 

ima, and the 

case will be remitted to the primary Court 

iLn . r ascertaining what 

amount of the arrears ouRht to be borne 
and paid by the properties held by the 
defendants There will be no order as to 
the costs of this appeal, both parties having 

h*' The order of costs 

made by the lower Appellate Court will re- 
mam ae it is. 


589 


OuMUta, J. — I agrea. 


Decree $et ande. 


PUNJAB CHIEF COURT. 
MiSGBLLiNgops First Civil Appeal No, 937 

OP 1917. 

February 17, 1919. 
Present-.—Ur, Justioe Shadi Lai and 
Mr. Justice LeRossignol. 

HAZURA SINGH — Drfbndaut 

Appellawt 

ViTiUS 

SUNDAR SINGH and others— 
Plaintipps — Respondents. 

Lind Acquisition Act (I of ss. 18, 30. . 54 - 

Reference under s. ZO~Decision, whether portion of 
a ward -Appeal, whether lies— Distinction between 
rejercncc under 18 and one under 30, 

Tho .locision nf a Court kivoq under a reference 
made under section 30 ..f ti.e Land Acquisition Act 
IS a i,ortion of an award and is appealable under 
section 64 ol tlie Act. lP 590, col. l.J 

The only distinction between a roferenco made 
under section ISoftlic Land Acquisition Act and 
one made under sccti.m 30 thereof, is that the 
reference nnder the latter suction is made solely 
on the .lae.siion of till- by the Acquisition Utlicer 
of his own motion, while tho reference under the 
former .section is made on the applicition of persons 
interealed in th.' c iinpen.satiou money and not hv 
tl»e acquiring oHicer on lu.s own motion, [p. 590 
cols. 1 & 3.] ' ’ 

MisoelUueoos Brat appeal from tbs order 
cf the nistriot Judge, Juilnndur, dated the 
loth March 1917. 

Me.qsra. Badr ud-din and Fflf/iV Ghand,{oT 
the Appellant. 

Mr. Dalip Singh, for the Respoodents. 

JGDGMhJNT.— This appeal arises out of 
prooeedincs laken by Government under 
the Lind Acquisition Act, I of 1894. A 
portion of the land taken up was the 
property of Musammat Partapi, a Jat 
widow, who had made a gift of it to 
Hazura Singh, the present appellant. The 
Acquisition Officer made his award on the 
loth June 19i6 in favour of Hazara Singh. 

An application dated the 8lhMayl9Ld by 
Sundar, one of the widow’s reversioners, 
to the effect that Hezura Singh was not 
entitled to the oorapenaalion money, the 
Acquisition Officer rejected, whereupon 
Sundar put in a similar application (o the 
Deputy Commissioner, who rejected it but 
directed Sundar to make a further appli. 
oation to the Acquisitiou Officer. Upon 
that seeond application the Acquisition 
Officer by order of the 11th August 1916 
made a reference to the District Court 
which he considered to be a reference under 
seetion iO of the Land Acquisition Act, 
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Tb© District Jndge taking action on that 
rcfcrsDO© has hold that Haznra bad no 
better title in the land acquired than the 
widow and ooneeqnently was entitled 
during the lifelitne of the widow only 
to interest on the compensation money 
and be has directed that the compensation 
money be held in deposit and invested and 
the interest thereof be paid to Hazura Singh. 

Haznra Singh appeale, and the grounds 
urged before us are that the reference by 
the Acquisition Officer was irregular inas* 
much as no reference could have been 
made under section 30 but under section 
18; that the order made by the District 
Judge is wrong inasmuch as be should 
have directed that the money should be 
invested in the purchase of land; that inas* 
much as a widow can sell land for 
necessity the compensation should have 
been paid to the appellant; and Bnally, 
that the respondent, Sucdar, is not the 
only reversioner and as bis was the only 
application made within time to the Land 
Aoquisation Officer, only his share of the 
compensation money should have been 
withheld from the appellant. 

For the respondent it is contended that 
inasmuch as the reference to the Court 
was made under section 30 of the Act no 
appeal lies 

In our opinion the contentions of neither 
side can be upheld. To dispose first of 
the respondent’s contention, we bold that 
the decision of a Court given under a 
reference made under section 30 of the 
Act is a portion of an award and con- 
sequently an appeal lies against it under 
section 54 of the Act. In fact we draw 
no distinction between a reference made 
under section 18 of the Act and one 
made under section 30 except this, that 
the reference under section 30 is made 
solely on the question of title by the 
Acquisition Officer of hie own motion, 
whilst the reference under section 18 is 
made on the application of persons interest- 
ed in the compensation money and not by 
the acquiring officer on his own motion, 

The first order passed by the Acquisition 
Officer on Sundar’a second petition to him 
was that a reference would have to be 
made under section 18 of the Act, but in 
bis final order of the lOtb August 1916 
he purported to make the refereuoe under 


section 30, but inasmuch as his reference 
was made clearly on the applicatioo of an 
objector the reference must be regarded 
as one made under section 18 of the Act. 

Oa the merits we see no reason what- 
ever to interfere. The appellant has re* 
ferred to secbiou 3:2 of the Act, but 
the case is really governed by 
section 31 (2) and section 33 of the Act. 
Prima facie the gift by the widow 
to appellant was invalid and the com- 
pensation money for the laud remains 
impressed with the character of the land 
and inasmuch as Hazura Siugb’s title to 
the land is in doubt, so also ie his title 
to the compensation money so far as the 
principal at any rate is concerned. Indeed 
we are informed that a declaratory decree 
has been obtained by reversioners to the 
effect that the gift by the widow to Hazura 
Singh shall not affect their reversionary 
rights and inasmuch as such a decree 
obtained by one reversioner is available for 
the protection of the rights of other rever- 
sioners, the objection of Sundar protects the 
whole property. 

For these reasons we see no reason to 
interfere and dismiss the appeal with 
oosts. 

Appeal dimissed- 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 49 OP 1918. 

March 7. 1919. 

Present: — Mr. Justice Oldfield, Mr. Justice 
Sesbagiri Aiyar and Mr. Justice Bakewell. 
RAJAQOPALA AlYANGAR— Plawtipp— 

Appellant 

versus 

SINGARAVELU THBYAN and others 

—Dependants— Respondents. 

Sindti Late— Partition— Joint family consisting of 
a person, Hw father an<l grandfatlier^AUocatton ^ 
share to father— Other shares not specified, _ efiest 
—Grandfather and grandson, whether continue 
Partition deed, construction of. 

There is no rale of Hindu Law that a f*^^ 
cannot separate himself without disrnpting 
joint family. He can leave the family after tanDg 
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Lis own share, just as any other co-parcener who is 
not a father can do. When, therefore, a man becomes 
divided from his father, his sons retain a joint status 
with the latter, [p, 594, col. 1.] 

By a deed of partition one 5 , his son and grand- 
son as representing one branch and his brother 
Sevu and bis sons and grandsons as representing 
the other branch effected a division of their family 
properties, the reason being that V„ the soo of S., 
was leading an extravagant life. The properties were 
divided into two shares; one share was allotted to 
Sovu’s branch and one-twelfth out of the other share 
was given to U. and the rest to S and the sou of 
17. Tho Bnarcof 17. aloDo waa specified: 

Held, that both by law and by the construction of 
the doonment 8. and his grandson, i e , the son of U, 
did not become separated inter se. [p. 694 , col. 2.] 

Appeal, onder olaaee 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Jaetioe Spenoer, in Appeal Sait No. 223 
of 1917, preferred against the decree of the 
Coarfc of the Subordinate Jadge, Nega- 
patam, in Original Suit No 90 of 1915. 
PACTS appear from the judgment. 

Mr, K. Bhaihyam Aiyangar, for the Appel- 
lant. — When the son separates, theqaestion is 
whether grandson and grandfather are in 
law united or severed. 

There is no presumption either way. So far 
as persona in, the same degree are oonoerned, 
the aeparatfon of one implies perhaps the 
S6pftrfttioD of tbe otb8rs. 

Sam Penhad Singh v. Lahhpati Koer (1) 
and Balabux v. Rukhmabai (21 are the two 
eases relied on against me. But no pre- 
sumption arises when the whole thing is oon- 
taioed in a document, as in the present ease. 
That shows clearly that tbe share of no 
member wasdeBned. The son’s interest is not 
in any way dependent on or oonneoted with 
the father’s interest. 

Mr, S. Varadachariar, for the Beapond. 
wta.— In view of the eatabliehed rule of 
Hindu Law that the division is per slirpes 
and not per capita, the division of tbe father 
neeesearily involves the division of tbe son 
as well. 

[SiSBAOiBl Aitar, J. — But division ie 
also par capita as between members of the 
same braneh. Therefore, ie the general rule 
always that division ie par stirpet? j 
Neoeasarily both happen. 

In iianjanatha v. Narayana (3) all that 

^<8) 6 V. 88% 0 lad. Jur. 61% 8 Ini Dao. (*. a,) 


was h^d was that some of the eons may 

separate leaving the rest nnited with the 

father. The present ease is that of a grand- 
son* 

awf ‘‘“"p 1, out 

^doption?^" 

That means that the father oan still pat 
an end to the eon s right in the joint family, ' 
LSksh.oisi AiTAii, J,_Tha qneetion of fhe 
ease of a divided eon being given in adop. 
tion IS still not settled.] ^ 

Snfliarm- y, Bamchandra 

Tparfilion tbe grandson's suit 

ditzr - 

S«66a Ayyar v. Ganam Ayyar (5) explains 
the per .(.rpe. rule. See also Budarsanam 
Matstn V. Nnrastmhulu Maittri (6) Baoh 

branch is a legal unit for the the purpose of 
€ffeoting a divieions 

[Oldkibld, j— D ivision in a joint family 
means that every member acquires a divid- 
ed status. So it makes nadifferenoe whether 
It ifl a eon or a grandson J 

[S,sa.«.B. Ait.e, J._The rule is that 
where there is a division that is total J 
The nature and extent of tbe presumption 
Me defined inRang^ami Naidu v. Sundarajulu 

And the document also bears it out that 
there was a complete division. The cutting 
off of the son was no doubt the occasion for 
the partition which, however, was total par- 
tition as regards all the members or at least 
of toe son 6 branob* 

JUDGMENT. 

Oldhsld, j.— T he euit, out of which this 
letters patent appeal arises, was brought on 
a mortgage executed by Ist and 3rd defend- 
antsi and the only question is whether the 
minor 2nd defendant, 2ud respondent, grand- 
Bon of let defendant and nephew of 3rd de- 
fendant, 18 liableaaamemberof the joint family 

(4) 16 B. 29 (F. B.)i 8 InJ. Deo. (m. a 1 4 fly 
(6J 16 tL 179 at p. I82j o Ind Doc » . tIva 

(8) 47 Ind. Cm. 65% 34 M. h. J. 696, 8 L. W. bi 
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oompoRedof them and the sods of 3rd defend- 
ant, 4th and 5th defendants. The appeal 
is against the decision of Spenoer, J., that be 
is not liable, having ceaeed to be a 
member of the joint family in 190 ', nben a 
partition evidenced by Exhibit 1 took place. 

In 1905 the family was oompoeed of those 
already referred to, Uthrapatbi, the father 
of 2od defendant, and Sevu, the brother of 
1st defendant, with his two sons. Under 
Exhibit 1, the family property was divided 
into foar portions, one being allotted to 1st, 
2Dd and 3rd defendants, ore to Uthrapatbi, 
one to ^ evQ and bis eons and one being retained 
as the common property of let, 2nd and 3rd 
defendants’ and Seva’s branches, each to enjoy 
half the produce Spencer, J., held and 
respondents contend that 2Dd defendant did 
not become a member cf a oo- parcenary with 
Ist and <)rd defendants. The qaestion is 
whether this oonolaeion is right. Here, Mr. 
Varadaobari for respondents bar, as I 
Doderstood him, argned that, when a father 
has become divided from the grandfather cr 
from collaterals, his son either cannot cr at 
least most be presumed not to retain a 
joint etatas with the latter. 

This contention, whatever its exact scope, 
is, in my opinior, without substance. The 
right of a coparcener to claim partition 
against his grandfather and against bis 
father’s collaterals was recognised in Nupa- 
linffa Mudali v. Subbiramaniya Mudali (v) 
and Suhha Ayyor v. Ganasa Ayyar (5), as co- 
extensive with his right to claim it against 
any other member of the family, and the 
same is implied in the judgments in Manja 
natha v. Idarayatia (3). For respondents reli 
' anoe has been placed on the dicto. of Muthu- 
swami Ayyar, J , in the latter oai^e, that “as 
between different brarobes division should be 
by the stock” and that “when a joint 
family is broken up by division, regard 
should be had to the successive vested 
interests of each branch,” the argument 
being that, where and so far as a joint family 
'originally consists in branches, division in 
which each is regarded as a unit, is all that 
is contemplated by the learned Judge; aod 
reference has also been made to the desorip 
tion of Bhaebyam Ayyangar, J., in Sudtiisanam 
MaUlri v. Narasimhulu Maistrt (6), of the 
jointi family as forming corporate bodies 

(9) i U. H. C. B. 77. 


within a larger corporate body, each capable 
of owning or acquiring property. But in the 
first of the.se oase.o, apart from the general 
tendency of the decision, the learned Judge 
was not concerned with the effect of division 
on statu.s but only with the method by which 
shares should be calculated; and I wonll res- 
pectfully adopt tbe opinion expressed in the 
preeent oa^e by the learned Chief Justice 
that tl e iudioatioD of that method in a parti- 
cular deed for the purpose of the f-everanoe 
of particular members entaiN nothing as to 
the intention of others or of ihofs memhers 
inter se to remain joint. In the second case 
the question was of a partiriou, but it was 
not of ordinarily divisible property but of 
the rights of the oo-paroeners or a groap of 
the :) to property separately acquired by snoh 
group. Theie i:*, so far as has been shown, 
no special reRtriolion on a partition, to which 
a grandeon or nephew is a party, and no 
special presumption ari«e=i' in respect of it, 
the ruling being only that stated in Balabuz 
V. Rukhmabat (2), that it must be proved like 
any other fact. 

In this case the principal evidence as to 
the intention of those concerned oon'ists 
in theterrudof the partition deed Exhibit 1. 
and as they are clear, it Is unnecessary iibd 
it would not bo admissible to consider the 
other evidence cn the record relating to sub- 
'sequent conduct. Exhibit I is beaded "par* 
tition deed”; its last clause refers to thd 
parties to it as henoeforth hound by no 
pecuniary relations but only those of friend- 
ship; another clause refers to a division of 
moveables as having already taken place; 
and these are the only pnrtioosof the doou- 
ruent relied on as directly supporting a com- 
plete division. Bafc the two first are common 
features of p^rti’ion trausaotions, whiflh 
might easily be iooluded, whatever the par- 
ticular intention, and the last is ioconclnsive 
in the absence of details as to tbe shares of 
those who received them. Oo the other hand 
the stated motive for the partition, Uthra- 
pathi’s extravagance, affords strong reason 
for holding that, although there is nothing 
definite oo the point, tbe remaining members 
of his branch intended to make no further 
change than his ekolusidn ' involved a-nd to 
hold the property assigned. to th^ixi as' joint 
tenants; and this' is particularly clear as 
regards the share o! tbe property to be held 
by them in oommon with Seva'e branobi' of 
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whioh division was dalerraJ. For the view 
for which respondents contend, UthranAthi, 
as the natoral »?oardian of 2oi defendant, 
wanld have been able at any time to nallify 
the arrangement and by oomoelling a divi- 
sion to obtain control of his soo’a share. 
Spencer, .1., in fact drew an inference fr'>m 
the reference in Exhibit 1 to Ut defend- 
ant as 2ud defendant’s gaardian ani the 
absence of similar reference in the case 
of 3rd defendant’s minor sons in favoir 
of the divided states of each of them. Bit, 
with all das deference, the inference is the 
other way. For whilst no special reference 
to the gaardiao of the latter woqH 
be necessary when their father, 3rd 
defendant, was execating the docamsnt and 
there was no oonfliit of interests between 
them and him, the case was different between 
the 2od defendant and Uthrapatbi, who was 
to be excluded; and the mention of Ist de- 
fendant as the former's gcardian in the first 
danse is intelligible only on the assamption 
that be was the managing member of a 
joint family, to which both belonged. The 
allegation that all the members of the family 
became divided in status, but that some of 
them were to hold portions of the property 
as tenants in-oommoD is improbable in the 
extreme and, in the absence of anything in 
Exhibit I to aopport it, cannot be accepted. 
OoDstming Exhibit I in what appears to me 
the manner naturally consistent with its 
terms, 1 would allow the appeal and modify 
the decree of the Sobordinafe Judtre by 
making 2od defendant’s ebare liable under 
the suit mortg4g8, as found by the lower 
Ooort’e judgment. The time allowed to 2nd 
defendant for payment is 3 months from 
this date. Tbe 2nd defendant will pay plaint- 
iff’s costs throughout. 

Ss9H4GiRi A 1 Y 4 R, J. — By Exhibit I one 
Singaravelu, his sons and grandsons as re- 
presenting one branch, and his brother 
Sevn and bis sons as representing tbe 
other branch effected a division of their 
family properties. Tbe occasion for this 
arrangement, as recited in tbe deed, was 
beoaase Utbrapathi, tbe son of bingaravelu, 
was leading an immoral life and wasting tbe 
family property. Tbe properties were 
divided into two shares and after allotting 
one share to Ssvu and his sons, in the other 
share one-twelfth of the whole property was 
given to Utbrapathi. There was a qaestion 

38 


whether one-twelfth was the proper share 
which was due to Utbrapathi. There was 
al<:o another question as to whether he got 
any share in certain properties which were 
left undivided. In this Letters Patent Appeal 
we are not concerned with these minor ques- 
lions The point in dispute is whether by 
this partition there was a severance of 
interest among tbe members of Singara- 
vela's branch infer se, or whether it was an 
arrancement by which Utbrapathi alone was 
sent out of the family, the otbar members 
remaining undivided. Mr. Justice Spencer has 
discussed some questions relating topresump* 
tions ns to partition in a Hindu family being 
partial or complete. With all deference, 1 
am unable to see any necessity for discussing 
such a question, where the construction of a 
document is what we are concerned with. 
Tbe presumptions tbe learned Judge referred 
to may probably help if there is any 
difficulty in oonetruing the deed of partition. 
Id the opinion T have formed of its contents 
1 find no ambiguity in tbe document which 
would enable me to seek the aid of extra- 
neoue evidence to oonctrue it. 

Mr. Varadachariar relied upon some recit- 
als in tbe deed as indicating that the parti- 
tion was intended to sever tbe interests 
per se of the members of Singaravelu’s 
family. He alluded to the fact that the 
minor was represented by a guardian, I do 
not consider that that circumstance has any 
bearing upon the question. His interests 
had to be safeguarded anyhow, and tbe very 
fact that the father who was tbe legal 
guardian wasdisoarded in favour of the grand- 
father, indicates that tbe father was to be 
eent out of the family. The next oironm- 
stance which the learned Vakil relied on was 
the fact that the two main branches entered 
into the partition. The point he raised was 
if the object was to send away Utbrapathi 
alone, why should there be a division between 
the two main branches. The answer is 
plain. Sevu apparently did not want to 
have anything to do with bis spend- 
thrift nephew, and he naturally asked 
his brother to separate his share. The 
□ext oiroomstaDoe relied on was the clausa 
at tbe end of the partition deed that the 
members mentioned in tbe deed ebonld 
have no more oouneotiou with each other. 
Persons acquainted with this part of India 
would not attach any special signifioanof 
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to saoh a clause It is a formula adopted 
javariably in every deed cf partitior; and 
it would not have entered into the head of 
the draftsman to think that be was by this 
clause providing for the separation of the son 
from the father. These dre all the facts 
relied on by the learned Vakil. On the other 
hand, there is an omission in Exhibit I which 
is almost conclusive against an intention to 
effect a severance inter te. Whereas the 
share of Utbrapatbi is set apart and a 
special schedule is annexed to represent his 
share, no such schedule of special shares 
of the grandfather and of the grand> 
eons separately was annexed. This shows 
that it was the intention of the parties that 
the SOD should go out of the family leaving 
the father and the grandsons undivided. 1 
feel very little doubt in arriving at the 
oonclusioD that the document did not effect 
a partition inter $e among the members of 
the branch of Singaraveln. 

Notwithstanding this conclueioD on the 
facts Mr, Varadaobariar’s question of law 
has to be decided. He said that on the 
language of the instrument the legal con- 
sequence necessarily follows that the father 
Utbrapatbi and his son Manikam were divided. 

If I understood the learned Vakil right his 
oontention was that, as the principle of divi- 
sion in Hindu families is per stirpes and not 
per capita, the allotment of a share to the 
father carried with it the separation of his 
son from the main branch; he further argued 
that the fact that the son’s share was not 
speoiBoally set apart cannot weigh against 
this principle of Hindu Law. I do not 
agree with this oontention. There is no 
rule, as I understand it, in Hindu Law that 
a father cannot separate himself without 
disrupting the joint family. He can leave 
the family after taking his own share just as 
any other oo parcener, who is not a father, 
oan do. The Hindu Law clothes him with a 
further right of effecting a partition among 
his eons, whether they like it or not. The 
reference of the learned Vakil to the theory 
which for a long time gained currency in 
Bombay, that a minor son cannot sue for 
partition against the wish of his father, 
does not lend any support to this contention. 
Moreover, as against the view in Apaji Narhar 
Kulkarni v. Ramohandra Ravii Kulkarni (4) 

It may be mentioned that for a long time 
beginning with Nagalinga Idudali v. Sub- 
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biramania Mudali (9) the view in Madras 
had been consistent that a miner son can 
compel the father to give him his share. 

The decision in 6dan}anatha v. Narayana 
(3) strongly supports the view taken by 
the learned Chief Justice, That was a case 
of tbe sons bringing suits against their father, 
and uncles and cousins. There was a decree 
in the suit. After tbe share of these sons 
bad been separated, tbe question arose 
whether the other members of tbe family 
remained undivided. Mr. Justice Muthu- 
swami Ayyar in a very elaborate judgment 
held that tbe suit of the sons did not 
effect a severance of tbe family in its 
entirety- This is what be said : “it 
seems to me anomalous to hold that in 
a case where two brothers, each of 
whom may have several eons and grand* 
SODS, desire to separate, all tbe members 
should be forced to separate the sons 
and grandsons from their father and 
grandfather. ... Again, it appears to me that 
each oo-paroener is at liberty to elect to 
separate from the joint family, but I am 
aware of no text which recognizes bis power 
to force a separation among others 
against their will.” 1 think that tbe 
principle above enunciated applies with 
equal force to tbe present case. In a 
later case, Sudarsanam Maistriv. Narasimkulu 
Maistri (6),^ Mr. Justice Bbashyam Ayyangar 
said this: According to usage and custom, 
the remaining members of an undivided 
family, from which one or more alone 
has become divided, oontinne as an un* 
divided family in its normal state end 
not as members who after partition have 
become re united.” If I may say so, this 
exactly represents the practice which 
prevails tbrooghoot the whole of Southern 
India. For these reasons I am of opinion 
that by allotting a share to Uthrapathi 
neither by law nor by tbe oonstmetion 
of the document Singaraveln the father 
and Manikam tbe grandson became separated 
inter se. The effect of tbe deed was to leave 
these two members undivided, while the 
BOD alone ceased to belong to the joint family. 

I, therefore, agree with the conclusion at 
which the learned Chief Justice has arrived 
and would allow this appeal with coets. 
Baeswell, J. — I agree. 

M.c. p. 
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JlHAKA V . WALl, 

PUNJAB CHIRP COURT. 

FiasT Ci7JL Appeal No. 1522 op 1915. 

February 18. 1919. 

PresBnl ; — Mr. Jnatioe Soott Smith 
aod Mr. Jostioe Wilbarforoe. 

JAHANA AMU AMOTHER- Plaintiffs — 

Appellants 

versus 

WALI and otbebs— Defendants — 

RESPONOANTa. 

Limitation Act (IX of 190«t;, Sch. I, Art 120— 
Declaration of title, suit for ^Limitation, commencement 
of — Custom —Succession — Pagwand ve»»tts chandawand 
— Burden of proof, 

Aaiiibfora declaration of his title tu immoreublo 
properly by a person iu possession as proprietor is 
Hot barred, if brought within sir years from tho time 
when the defendant attempts to oust him from t)»o 
land, although a right to sue the defendant who bad 


been recorded a.s owner of tho property in the 
Settlement Bccord had already accrued uiid become 
barred [p. 596, col. l.J 

Ordinarily, under customary law, suns, whether 
by the same or different wives, share equally, and, 
therefore, where a party alleges that the rule of 
rhnndae and governs the succession in any particular 
case, the burden of proving the custom of chunda- 
u nnd would be on the person who alleges it. [p, 696, 
col l(] 

First appeal from the decree of the 
Sabordioate Judge, 1st olass, Sargodbai 
dated the 26th Febraary 1915. 

Mr. Duni Chand, for the Appellant. 

Mr. Hanak O’land, for the Respondents. 

JUDGMENT. — The parties to this litiga* 
tioD are, as will appear from the subjoined 
pedigree table, the desoendants of Mehra by 
hie two wives, Mnsammat Bhagbhari and 
Mutammai Gbulam Bibi, 


Musammot BUAG BHARI— MEHRA— J/xsu/unmt GQULAM BIBI. 


r 

1 

1 


r 

1 'i 

Wali, 

MuhaiuniHl, 

All, 

Mull, 

Jahuna. 

Kana AM. 

defcudaiit No. K 

defendant No. 2. 

1 

t 


jdaiiitilT. 

1 defeuOaiil No. 9. 

Uaula, plaintiff. 


_ . I , ..I 

( \ ) f I 1 

Muglili, Pathaiii, Galina. Tubii, Taja, Muiad, 

defendant No. 3. defendant No. 4. dofeudant No. 6. dcfeiidant No. 7. ilefendaQl Nog 6. 


They own land as follows: — 

(A) 417h kjnals at villige Jahiupur, 
Tahsil Bbera 

(d) Si'ii kanjls of Uni at vilUgo Mari, 
Tahsil Sargodba. 

CO) l,3d7| kanals also at village Marl. 

Oo the death of Mahra the lands A aud 
B were entered in the names of his seven 
eons in equal shares. Land 0 oarae to 
the family upon a partition of the shamihl, 
the date of whiob is not mentioned. 
PiaiotiSa eay that they follow theoastomof 
chund'twini and that their ebare and that 
of fCarm Ali, who is pro form defendant, 
u one>half in plots A and B and not three* 
sevenths as entered in the Revenue Reeords. 
In regard to plot 0 the allegation is that 
plaiotiffe and Kwm Ali aoqaired it by 
reason of the faet that they alone paid tirni 
dues in village Mari. The plaintiffs in para* 
graph 7 of their plaint elated that on an 
applteation for partition of the land made 
by Wall and Mahammad; they oame to 
bnow of the wrong entry in the papers 


and, therefore, they brought the present 
so it as regards plots A and B. The 
partition record has not been sent for, but 
it appears from the etatemeni of Muham* 
mad, defendant, at page 62 of the paper* 
book that an applioation for partition was 
6lel in Bisakh, i. e., April 1914, The 
present snit was instituted on the 29tb May 
1914. 

The lower Court dismissed the suit as to 
plots A and B bolding that it was 
barred by time and as to plot 0 holding 
that plaintiffs had not proved their ezslusive 
proprietary right thereto. The plaintiffs have 
appealed to this Court aod we have beard 
argnmsnte on their behalf by Mr. Dani 
Chand, Advooate. 

We shall first deal with the question 
of limitation. The lower Court based its 
deoisioQ on Akbar Khan v. Turaban (1). 
Mr. Duni Chand relies upon the following 

(l) 1 lad. Cm. 667| 31 A. 9| 6 A. L. J. «87| A. Wt 
K. (1906) 262| 4 M. L. T. 444. • m 




ruliogs: Jiloi y, JJnTao Hussain (2), 

Hakim Singh v. llaryjman f3) and Ehem 
Singh v. Kesar Singh (4). Tbe authorities 
in question appear to support the view that 
the present euit is not barred by time. 

In Hakim Singh V. Waryaman (3) it was 
held that a suit for a deolaration of his 
title to immoveable property by • a person 
in possession as proprietor is not barred, 
if brought within six years from tbe time 
when the defendant attempts to oust him 
from the land, although a right to sue 
the defendant who had been recorded as 
owner of ihe property in the settlement 
record had already accrued and become 
barred. 

Now, applying this rule to the facts of 
the present case, it is quite clear that the 
plaintiffs’ right to sue fora deolaration in 
regard to the settlement entries accrued 
many years ago and bad become time* 
barred, but a new cause of action accrued 
to them when the defendants applied 
for partition and attempted to takeadvan- 
tage of tbe entry in their favour. The case 
in Khem Singh v. Kesar Singh ( 4 ) was very 
similar to the present one. The facts are as 
follows — 


Singh V. Wfiryaman (3) and distinguished 
Akbir Khanv. Turahan Cl). 

We, therefore, are of opinion that the 
pUintiffs’ suit for a declaration in regard 
to plots n and B was not barred by 
time. 

The lower Court has not come to any 
decision on the merits, namely, whether 
plaintiffs are entitled to frds of one- 
half of plots A and B or only to 2, 7th8 
as recorded in the revenue records. We 
have, therefore, examined the evidence on tbe 

record for ourselves and proceed to decide tbe 
point. 

1 be question is whether the parties 
follow the rule of chundawan'l or that of 
pogwand. Now, ordinarily sons, whether by 
the same or different wives, share equally 
(see Article 7 of Rattigan’a Digest of 
customary law) and the onus, therefore, 
lies upon tbe plaintiffs to prove that they 
follow tbe rule of chundawand. Tbe ques- 
tion is discussed in tbe General Code of 
Tribal Cu.stom in the Shahpur District by 
Wilson at page 6. The author says that 
all tbe sons take equal shares without 
regard to the number or tribe of the 
mothers, At page 42 will be found tbe 


Jn 1882, plaintiffs and defendants were 
recorded owners of their joint holding in 
tbe proportion of 3 Tthe and 4/7tha 
shares, respectively. In 1885-86, for some 
unknown reason, plaintiffs were recorded 
as owners of ^rd. Jn 1891 one of tbe oo* 
sharers complained against the oorrectnesa 
of the entry but without success. 

The incorrect entry was repeated in 

the present settlement. In 1906, defend- 
ant applied for partition on the strength 
of the^ entry of 1891 and plaintiffs sued 
to obtain a deolaration that they were entitled 

to3/7th8Bhare as recorded in 1 882. 

‘It was held, that the plaintiffs’ suit 
was withm time and was governed by 
Article 12? and not by Article 96 of the 
Indian Limitation Act, XY of 1877, and that 

1 onlfn accrued to them in 

The case was decided by a Division 
Bench of this Court which followed flakm 


4 

l2) 24 lud. Cus. 635(38 A. 492t 12 A. L. J. 810 
(3) 140 P.R. 1907; 187 P. V7. R. 1907. 

^ ®28} 88 P. w. a. lOlQ; 122 P.L. R 


answer of the tribes as to whether sons 
succeed eqally or whether regard is paid 
to uterine descent. All the tribes replied 
that no such regard is paid and that all 
legi'imate sons, whether by tbe same or 
different mothers, take equal shares. In 
a note at page 43 the author says many 
instances were given in which sons by 
different mothers share equally ipagicand)j 
and tbe only instances in which the sons 
shared according to the number of mothers 
(chunduteand) were a few among tbe Kho* 
kbare in which tbe father made the division 
in his lifetime and one among tbe Hindus. 
The pagwand rule is, he says, practically 
universal tbrooghoot the district. Under 
these ciroumstanoes the onus lay very heavily 
upon the plaintiffs to prove that they 
followed the custom of chundawand. 

Counsel refers to the agreement of the 
proprietors of mauea Jahanpur printed at 
page 3 of the paper book. This agree- 
ment appsars in tbe settlement papers of 
proprietors agreed that the division 
V should take place according to 

the number of wives, acd not according to the 
number of sons. In spite of this not a singlg 
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instaooe has been oited from Jahanpnr village 
in which the eons of a proprietor inherited 
aooording to the rale in qaeation. The 
agreement would, therefore, seem to have 
never been acted opon. 

Counsel has referred to the oral evidence 
of the plaintifFa’ witnesses to the effect 
that Gondala, to which tribe the parlies 
belong, follow the rule cf ckundaivand. 
The only instance, however, oited was 
one from the village of Khan Muhammad* 
wala, which is said to be half a mile 
from Jahanpur. The defendants’ witnesses 
on the other hand say that the rule of 
inheritance is pagwand. 

Counsel has also referred to an entry 
in a former Pat sari’s diary which is printed 
at page 55 of the paper-book. The Fatwari 
who made this entry has not been produced 
as a witness and we are, therefore, unable 
to regard it as proved or of any weight 
at all 

We consider that the plaintiffs have 
absolutely failed to discharge the heavy 
onus which lay upon them. The fact 
that upon the death of Mehra all his 
sons were entered .is inheriting equally 
in both the villages is a very strong proof 
that they follow the custom of pagicnnd. 
Added to this is the fact that in the 
subsequent settlements no application was 
made to have the entries changed. 

In regard to plot 0 the contention, so 
for as we understand it, is that the plaint* 
iSs and Karm Alt have all along lived 
in Mauza Mari aud cultivated the laud 
there and paid the tirni dues for grazing 
their cattle on the shamilat, whereas the 
other defendants have lived in Mauza Jahan* 
pur and have not paid tirni dues in Mauza 
Mari. It ie, however, not clear whether de* 
fendante Nos. 1 to 8 have paid in Mauza 
Mari or not. There is absolutely no dooa* 
meotary evidence on the record to prove that 
this plot of land was allotted to the plaintiffs 
and defendant No 9 on the partition of the sha^ 
fnilat as stated in paragraph 8 of the plaint. 
The fact thatit was entered in the names 
of the dejoeudants of Mehra shows on the 
ocntrary that it was allotted to them. Plaint* 
iffs have failed to abow that they aud defend 
ant No. 9 are ezolunively entitled to this plot 
of land, nor have they proved that there is any 
oostom by wbioh, if they and defendant No. 9 
itloaa had paid tirni dues, the land would 


have been theirs by right to the etclu 
sion of defendants Nos. 1 to 8. The appeal 
therefore, fails and is dismissed with costs. 



dismissed. 


AdvDCM- : Cjurt 

- ' ' H'.nrnic* 




* > 
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CALCUTTA HIGH COUaT. 

Appeal O.^iqinal Decree Nx 212 of 

1917. 

March 20. 1919. 

Fresent Justice Sir Asntosh Chaudhuri, 
Kr., and Mr. Justice Xewbould. 

Ilazi MOHAMRD NAGOR— Appellant 

versus 

ABCUL JALIL and others — Respondents. 

yf<ihnminei(hin for rdiijims and charit. 

able purpose-^ —Evidence to nhoir ccntvnrij inlenliou o/ 
setttor, ivhcth'-r adinixsihlc, 

u-nkf^, wliicli li:ive* liecncreatcil by dociimoiit, 
in h'rrns estabiisK ri-lifrions ami oliarit iblo trusts, 
ovidiMice i.s not admissibl*' tn sliowfliat tlie settlor 
Jiad no intoiition foyivp pfToct to the trusts or tliat 
the irnsts weie not in fact yiven offeci to. Q) 598, 
col. ?.] 

Appeal against the decree of the Sub- 
ordinate Judge, 3rd Court, Mymensingh, 
dated the 6th June 1917. 

Bibus Dtojrk'i Nath Ghuc'teibuHy, Qopal 
Chandra Ghuckerbutty and Pankij Kunir 
Ginguly, for the Appellant. 

Babas Jogesk Ohunder R'-y, Jatin ira Mohan 
Ohowihury and Annada Oharan Karkoon, for 
the Respondents. 

JUDGMENT. 

CrtAUOUORt, J. — Tbe plaintiff sued for dec- 
laration that he was entitled to a 12 annas 
share of tbe properties left by bie brother, 
Mihommed Cbbaber. He challenged two 
wikfs executed by his brother, one 
on the 17th June 190t, and the other on 
the 12th January 19:2. He also oballeuged 
a hibi hil ewag in favour of the 4th 
defendant, an infant. This infant ie the sou 
of one Jalil, who is defendant No. 2. Jalil 
was taken into the family by the settlor when 
he was quite a youug boy and Jalil was 
brought up in his family. The defendants 
are tbe settlor’s wife, Jalil, Jalil’e wife and 
this infant eon. Tbe documents were all 
obRlldoged in the plaint as having beeq 
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dxfODted Beoretly aod in oollaaion, and it 
was said that the settlor was not in pos* 
session of eonod sense and be did not exeonte 
them honestly andiindependently and know* 
ing their pnrporb and meaning. Tbe balk 
of tbe evidenae given in this ease was on 
those points, to show bis mental inoapaolty 
and secret and oollnsive dealing with tbe 
properties. The learned Sobordinate Jadge 
has foand that the dosnments were proper* 
ly executed by the settlor and that he had 
sufficient mental capacity when he Executed 
them. 

Those hndings are not now challenged. The 
ground now taken is that both the tcahfs are 
illusory, and so far as tbe heba is concerned, 
it is not valid and operative inasmuch as 
tbe necessary formalities were not carried 
out and there was no intention of immediate 
transfer. 

These wahfs have been created by doou* 
ments, and it seems to us that the language 
employed in them is not ambigoons. Tbe 
doonmente in terms establish religious and 
charitablp trusts and evidence is not. there- 
fore, admissible to show that the settlor bad 
no intention to give effect to the trusts or 
that the trusts were not in fact given effect 
to. That was decided in the case of Kulsom 
Bibee v. Oolam Hostein Oaesim Anff (1). The 
learned Subordinate Judge has held that ic 
far as tbe first wahj ia concerned, it is 
not a valid document ioasmach as substan- 
tial property was not given by it to charitable 
purposes. He comes to that conclusion from 
the facts ; that only { oh of the incoms 

ef certain properties was given for religious 

purposes, and he relied upon the observa* 
tions made by Lord Robertson in Mujib un- 
nisea v. Ahdur R;him (2) and held that 
the deed did not show that substantial 
property was given for charitable purposes. 
So far as that case is concerned, it dealt 
with a document which was described as a 
deed of family endowment. It began with 
the words^ that it was a family endowment 
and ended in the same way. There was a 
provision made in Jt for charitable purposes 
after defrayal of necessary expenses ” set 
out in detail therein and it was held, having 
regard to the terms of tbe endowment for 

(1) IOC. w. N. 449. 

(2) 23 A. 233 (P. C.)s 6 0. W. N. 177, 28 I. A. 16, 
11 M. h. J. 66{ 8 Bom. h. R. 114, 7 Sar. P. C. J. 829, 


charitable purposes, that it was oot a proper 
toahf. That case does not by itself give as 
sufficient help. 

By tbe first document no doubt ]'th only 
is given to charitable purposes and the 
remainder to certain persons. That the 
man had charitable intention cannot be 
disputed. He carried out tbe religious trust 
in bis lifetime. He managed the charities 
for a great number of years, and it is clear 
from bis conduct daring bis lifetime that 
he was pious and charitable. He was an 
old man and a Haji. He bad other pro- 
perties than those he dedicated at tbe time 
he made tbe first toakf. He made it at 
tbe same time as one of his brothers made 
one. Several years passed thereafter, and 
after his brother’s death some question 
arose about the utakf which bad been made 
by his brother, in oonsequenoe of which 
be appears to have taken legal advice about 
the wakf he bad made and then made the 
second wakf. The learned Subordinate 
Judge says that it was probably due to the 
current decisions and the view taken by tbe 
Privy Council about the dedicated substantial 
property that be was advised that the 
first wakf was not a proper tralr/ and would 
not stand in a Court of law. The second 
which was then made by him, includes 
properties of a larger value, in fact practi- 
cally all bis immoveable properties. He 
makes a settlement in respect of 12 annas 
of tbe income of these properties for reli- 
gious purposes and gives ith to tbe mutwalli 
for bis mainteDanoe. 

We think tbe learned Subordinate Judge 
has rightly found that bis object was not 
the aggrandisement of his family. In fact 
his family then consisted of his wife and 
Jalil as adopted member of his family, 
who had a son, the 4tb defendant. He 
had separated from bis brothers and it 
cannot be said baviog regard to the terms 
of the second document that bis idea was 
to keep the properties for tbe b 3 Qafit of 
Jalil. The terms are very clear. We think 
that the intention was to create a valid 
religious endowment, which ought to bs given 
effect to. The document does not suiipork 
tbe oontenrioD that it has been given a 
colour of piety. It is practically an ad- 
mitted fact that be was religiously inclined 
and that he actively supported ebtu'ities 
dariog his lifetime. We think, having regard 
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to the deoisioD in Bamanadan Ohettiar v. Vava 
Levvdi Maraj/okar (3) and also to, amongst 
others, the lists laid down in Abul Fata 
Mahomed v. Sasamaya Dhur (4) and the 
rnling in Batlul Ohani Mia v. Adok Patari 
(5), that thedeoisioD arrived atby the learned 
Subordinate Jndge is oorrect. The seoond 
ttakf inoorporafes the properties dealt with 
in the Brst and we hold it is valid and 
operative. 

So far as the heba bil ewae is oonoerned, 
the gift is in clear terms. There is an 
intention expressed that it was to take im> 
mediate effect, and from tbedoonments pro* 
dnoed and the evidence given there is no 
donbt whatsoever that effect was given to 
it. The learned Sobordinate Jodge has 
found that there is no evidence to show 
that the minor did not get possession of 
the property. It is qaite clear that Jalil as 
the infant’s gaardian looked after the pro- 
perty which was given by this heba, that, 
rente were collected by a person employed 
by him, named Amal Majid, on his son’s 
behalf and that docnmenls which have been 
produced, inolading receipts, show that they 
were both taken and given in the name 
of the infant throngh his gaardian. The 
formalities were carried oat. The evidence 
is practically one way. The Koran and 
etring of beads were made over in exchange. 
The fact of the exchange is also recited 
in the dooament itself. We see no reason 
for taking a different view from that taken 
by the learned Sabnrdinate Judge. 

A qaestion was also raised ss regards 
the prorertiea mentioned in Schedule 5. 
These properties are covered by the doca- 
tnent Exhibit L. Th^ document stands in 
the name of the plaintiff, bis brothers and 
Jalil. It was urged on behalf of the appel* 
lant that Jalil’s name was there as repre* 
aenting Mahammed Obhaber, as Mabammad 
Qbbabey, it nas said, was absent at the time 
and Jalil’e name was used ; but in addition 
to this dooDbgent there ie the fact that the 
names of these persons were registered and 
the plaintiff knew of such registration in 


£(8) 89 lod. Cm. 235; 40 M. 116; 82 M. L. J. 101; I 
A. L. J. ISO; 6 L W. 298; (19J7| M. W. K. 180; 2 
0. L. J. 924; 81 0. W. N. 6ili I P. L. W. 394; 19 Bon 
L. R.40]| 44 I. A. 2J; 21 U h. T. 215 (P. 0.). 
,y,J*)J2 0. «l9 lP.0.J»28 1. A. 76; « 8*r. P. 0. . 
679; 11 Ind.Dso <J(. cMU. 

W 19 Ind. Gas. 896 | 17 0 . W. N. 1018 . 


the name of Jalil and not in the name of 
bis brother Chhaber. He was a party to 
the document Exhibit L and the learned 
Subordinate Judge correctly held that the 
onug lay heavily on the plaintiff to show 
that the dooament did not ehow the real 
state of things. 

We are unable to 6od that any ground 
has been made out in this appeal to vary 
the findings arrived at by tbe learned Sub- 
ordinate Judge. We, therefore, dismiss this 
appeal with costs. We assess the hearing- 
fee at Esi. 500. 

Nesvbodld, j. — 1 agree. 

Appeal diimigged. 


BOMBAY HIGH COURT. 

Oriqimal Civil Jorisdiction Scit No. 456 

OF 1916. 

March 22. 1919. 

Pregent: — Mr. Justice Pratt. 
NATHMAL GHAMIRMAL- Plaintiff 

versus 

MANIRAM RADHAKISSON — Dependant. 

Civil Procedure Code (Act V of IV.08J, s. 73, 0. XXI, 

5o — E,c’Cuito»i of decree — iloncij paid to remove 
atfachment, I' hi’tlirrliuhlc to rateable distribution.. 

Money paid under rule 65 of Order XXI of the 
Civil Procedure Code to remove au attacliment ie 
not subject to laleabic distribution, aud ia payable 
only to tiie attaching creditor, [p. 601, col. l.J 

Section 78 of the Civil Procedure Code is roatricted 
in its application to assets held by the Court which 
were realised or obtained by process of execution, 
[p. 601, col. 2.] 

Mr. Inverarity, for the Plaintiff, Attaching 
Creditor. 

Mr. Mulla, for tbe other Judgment* 
Creditor. 

JUDGMENT. — The judgment-creditor in 
this case applies for payment of the 
money received by tbe Sheriff under a 
warrant of attachment issued in exeontion 
of tbe decree in Suit No. 456 of 1918. 
Tbe Prothonotary refused to issue an order 
in Form No. 64, holding that tbe money 
was an asset available for rateable distri- 
bution. 

Tbe judgment-creditor had taken out a 
warrant in Form No, 48 for attaobment of 
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the moveable property of the jadgmeot debtor 
under Order XXI, rule 43. 

The bailiff entered jadgment^debtor’s 
shop and fhowed the warrant to a part- 
ner in the judgment-debtor’s 6rm and 
pointed cut that if the money were not 
paid, he would seiza and keep in his 
custody the moveable property in his shop. 
The Judgment'debtor then paid the decretal 
amount with costs of execution and Sheriff’s 
poundage. 

The question is whether this amount is 
available for rateable distribution am -ng 

the other judgment-creditors who had made 

previous execution applications. 

Seoticn 285 of the Civil Procedure 
Code of 18S2 baa been considerably en* 
larged under section 73 of the present 
Code. The foimer referred to assets 
“realised by sale or otherwise in execution 
of a decree.” and the latter refers to 
“asset 8 held by a Court.” The phrase 
“assets realised by aale or otherwise” was 
construed in the case of Pursh.tamdass 
Trihhova»)das3 v. Mahant Suraihharlhi bari- 
bharihi (1) to be arsets which have been 
realised from the property of the judgment- 
debtor by sale or otherwise. The words ‘ or 
otherwise” were explained in the judgment 

by reference to sections 291 and .305— equi. 
valent to Order XXI, rules 69 and 83— that 

is where money is paid to stop a sale or is 
raised by private alienation to set aside 
a sale. This decision was bised on the 
position of section 295 in the Code of Civil 
Procedure, where it appeared under Chapter 
XIX of the Code dealing with execution 
of decrees and under the sub-division to that 
chapter referring to sale and delivery of 
property. As a result of this construction 
it was held that monies paid by a judgment, 
debtor under arrest in full satisfaction of 
the decree were not assets realised in eieou. 
tion by sale or otherwise, because the process 
of execution had not been directed against 
the property. 

Following this case, it was held in Oopal 
Dai V. Vhunni Lai (2) and in Vibudhapriya 
Tirthaswami v. Ytisuf Sahib (3) that money 
paid to remove an attachment was not within 
section 295, as an attachment was not a 

(1) 6 B. 688; 8 lad. Deo. (n. b.) 847. 

8 A. 67; A. W. JJ. (1886J 1; 4 led. Dec. (n. s.) 

^3) 28 M. 380 15 M. L. J. 202. 


process of sale or conversion otherwise ol 
property. 

The correctness of the reasoning in Pur. 
sknt'imd'iss' rase(l) seems to have been doubt- 
ed in ilanilal Umedram v. Nanabhai Manek. 
lal (4). where Sir Lawrence Jenkins explain, 
ed that the word “realised” implied that 
property had been converted into or obtain* 
ed in cash or some other form available for 
immediate distribution. Hence, if money is 
paid into Court it is obtained or realised, 
even though there has been no sale or 
conversion of the judgment debtor’s pro. 
perty. On this meaning of the word "realis- 
ed” it was not necessary to limit the words 

or otherwise,” as Sir Charles Sargent did in 
Purshotamdass' cage (1), to processes of exeon* 
tion e'usdem generii with sale. 

I think the amendment in the present 
Code of Civil Procedure was intended to 
overrule J'urshntamdasg' ca«B(l) and to provide 
that all assets held by the Court are available 
for rateable distribution, by whatever process 
of execution they may have been obtained. 

I also think that the assets must have been 
obtained ij execution, The reference to 
costs of realisation and the position of the 
section in the Code at the end of Part II 
on execution seems to me to lead irresistibly 
to this conclusion. This was also the view 
taken by Bakewell, J., in Suikeena Katum y, 
Mahomed Abdul Aziz (5). The asset, therefore, 
must be something obtained in execution in 
a form available for distribution among the 
judgment-creditors. 

Under section 73, therefore, I think it 
necessary to establish (1) that the money is 
an as.^et held by the Court, and (2) that 
it has been realised or obtained in execution. 

To turn now to the present case, there is 
no coubtas to the Brst point that the money 
is an aoset held hy the Court. As to the 
second point, it is argned that it has not been 
realised in execution as the warrant of attach* 
ment was not in fact executed. This seems to 
me to be a mere quibble. It matters not 
whether the property was actually taken into 
custody by the bailiff or not. Physical contract, 
it may be noted, is not necessary to actual 
seizure under Order XXI, rule 43— 

Ohand Kanyalal y. Bank of Madras (6), see 

(4) 28 B.26J;6Boin. L. R. 11 . 

(6) 29 Ind. Cas. 239; 38 M. 221 at p. 324. 

(6) 27 M. 346. ^ 
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also Bissicks Y. Bath Colliny Go. (7). The 
warrant directed a eeizare and after se«zire, 
release of the goods from onetody if the 
jodgment debt was not paid. This, I take 
it, is what happened and in any ev^nt the 
motey was paid under stress of the warrant. 
The warrant is a process of execution and 
it was the warrant that procured the payment 
of the money. 

If the matter were res tnfe^ra, I ehould 
hold that the money was an asset held by the 
Court and realised in execution, and, there* 
fore, liable to rateable distribution. Hut it 
has been hold in Snahii Cojvarji v. Knla 
Uaghunath (8) that the money paid to remove 
an attachment under Order XXf, rule 55, 
ie not Bubject to rateable distribution, the 
reasoning being (1) that the money was not 
realised in process of execution, and (2) that 
rateable distribution would nullify the pro- 
visions of rule 55. The first ground follow.s 
the oases decided on the words “eale or 
otherwise,” which are held to mean eale 
or other process of execution provided for 
in the Civil Procedure Code— 5etr Bux Bogla 
V. Shib Ohu^(hr (9), Prjs?r.non‘t/i Disti 
V, Sreenauth R .y (lO) and Vibuihapriya 
Tirthaswami v. Yusuf Sahib (.d). But these 
oases all folio ved Punhotamdars' case (1) in 
restricting the process to one of sale or con- 
version of the property, and I venture to 
doubt whether thi^ is not too restrictive a 
construction under the amended section, In 
which the words ‘Vale or otherwise” have 
been dropped and in which there is merely 
an implioilion that the assets should have 
been realised ot obtained in execution pro- 
ceedings. I also venture to doubt the 
^rpeotne«s of the second reason. Order 
XXI, role 55, opsrate.s effectively where 
there is one decree-holder. If there are a 
number of deiree-holJer.s, there ie no scope 
for the rule, for the judgment-debtor has no 
motive for paying off one judgment-creditor 
when the same property is liable to be 
re-attaohed by the others. To allow one deoree- 
nolder to be paid off in full when the pro- 
perty ie InsuflBoient to discharge other judg- 
meot-debts might possibly be undue pre- 


ference and defeat the object of the section 
which is equal distribution of all (te monies 
received in execution. Again, why shonld 
a judg-neDt-oreditor. whose attachment has 
been removed under Order AXI, rule 55 be 
in a better position than a judgment creditor 
who has taken the trouble of bringing the 
property to eale? Lastly, if the money paid 
under Order XXI, rule 55, lo remove an 
attachment is not available for rateable dis- 
tribution, then a fortiori money paid to stop 
a pale under Order XXI. rule 83. would also 
not be PO available. Hut even under the 
old eeclion it was assumed by Sir Charles 
Sargent in Purshotandass' case (1) that money 
paid to stop a sale ie available for rateable dis- 
tribution. So that the interpretation put 
upon the section in Sorabjt .Cootarji v. Kala 
Haghunalh (s) makes the new section more 
reetriotive than the old one, and this is not 
what the Legielature intended. 

I agree with the decieion in Thiraviyam 
PillQi V. Lakshmana Pillai (H) that money 
paid under rule 55 is an asset held by the 
Court and is, like the money paid to stop a 
pale under rule S.3 available for distribution. 
But I differ from that case, in that I think 
that section 73 is restricted to what is paid 
into Court by virtue of process of execution. 

I have ventured to express my opinion as 

to the construction of the section, but I feel 

bound to follow the decision in Sorabd's case 

(;) and I, therefore, direct the Prothonotary 

to iesue the payment order in Form No. 64. 

This order should not be issued for three 
weeks pending an appeal. 

The attaching judgment-creditor's costs 
inoluding the costs of the previous applica- 
tion to be costs in the execution. The other 
jodgment-oreditora to pay their own ooets. 

Order accordingly, 

(II j 4 : Jiid. Cas. 53R; 41 M. 616} 35 M. L J 160 - 
(1918^ M. W.N*. 624. J. IW, 


^ L J. Ex. 408} 35 L. T. 

168} 26 W. E. 215. 

(8M2lDd Caa.9lI;35B 1.56} 13 Bora L. E. UK 
jO* 18 0. 22.5: 6 Ind. Dec. {«. a.) dl9. 

CO) 21 0 . S09} 10 Ind. Dec. (n. a ) 1169. 
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CALCUTTA HIGH COURT. 

Appeal pkom Okioinal DecRSE No. 108 

OF 1917. 

Jane 10, 1919. 

Prwenf;— Jasfcioe Sir Aaatoah Mookerjee, Kt., 
and Mr. Jostioe Panton. 
SULOCHANA DEBI iNDOTBEaS — PtAlMTIFFS 

-~APPELLAMTd 

V6T6tiS 

JAGATTARINI DEBI and others — 

DEFEMDlNTi— RSSPO DEsTS 

ITOi, construction of, principle of— Intention — Hindu 
Laiv — IVidoii;, devise in favour of— Estate taken fcy 
H'l'dtuy— “AJalik” and "fuV proprietary right,'' meanings 
of — Gift over, validity oj. 

Wliere oneoftho clauses in a Will was in these 
terms: "On my demise my present wife J,’ shall get 
all these immoTcible properties and become full 
owner and enjoy and hold possession thereof, with 
regard thereto, my daughter and daughter’s sons 
or kinsmen shall not be competent to raise objection" 
and the Will further authorised the widow to alienate 
or sell any portion of the aforesaid immoveable pro* 
perties, for the purpose of performance of religious 
acts orpilgrimages or necessary eipensos, or the whole 
of the properties in the event of extreme necessity: 

Held, that an absolute interest in the immoveable 
properties left by the testator was conferred on 
his widow, [p. fC8, col. 2.] 

The effect of the use of the word malt* is to 
confer on the donee a heritable and alienable estate: 
the context may, however, qualify or cutdown the full 
proprietary rights that the word prima /acie imports, 
[p. 603, col. 2J 

The expression ‘full proprietary right' implies 
absolute power of allcnatiou. [p. 603, col. 2 ] 

Where a testator grants an absolute interest in 
the estate to his widow, the gift over of what might 
remain undisposed of by her would bo inoperative 
in law. [p. e04, col. 1.] 

The question in expounding a Will is, not what the 
testator meant, but what is the meaning of his 
words. The Court must discover what was the 
intention of the testator from the words he has 
used. Although it is not improper to take into 
consideration what are known to be the ordinary 
notions and wishes of Hindus with respect to the 
devolution of property, the Court cannot give effect 
to any intention which is not expressed or plainly 
implied in the language of the Will. Those who 
take under a Will are bound by the expressed inten- 
tion of the testator. If that exproFsed intention is 
unfortunately different from what be really intended 
80 much the worse for those who wish {the actual 
intention to prevail, [p. tC4, col. 2.] 

Appeal againet the decree of the Snbordi- 
cate Judge, Birbbaip, dated the IStb 
January 1917. 

Babus Frovask Ohandra Mitra, Haradhan 
Ohotterjee and tromatha Nath Banerjee, for 
the Appellaots. 

Babus Hemenita Sen, Bipin Bekiry 
Qhoee, Jogendr^ Narayan Maeumdar ^nd 


Bankim Chandra Mookerjee, for the Respond' 

cefa. 

JUDGMENT. — Tbie ia an appeal by the 
plaintiffs in a suit for oonstraotion of a 
Win, for administration of tbe estate oovered 
thereby, and for inoidental reliefs. 

Rai Durgagati Banerjee Babadnr made 
a testamentary disposition of bis properties 
on tbe 6th February 1902, and died on 
the i6th March 190.S. His widow as eze* 
cotriz obtained Probate of the Will on tbe 
27th August 1903. She has since then 
from time to time alienated immoveable 
properties comprised in tbe estate of her 
husband. Tbe present litigation was com- 
menced on the 27th November 1911 by 
the sons of bis two dangbters as also the 
surviving daughter for constraotion of the 
Will and for declaration that the (alieua* 
tioDs will not be bioding upon them as 
reversionary beira after tbe death of the 
widow. The claim baa been resisted by 
the widow and her transferees, on the 
allegation that she took an absolute in* 
ierest in the estate under the Will. 

Tbe relationship of the members of the 
family will appear frem tbe following ge* 
nealogioal table: — 


First wife, 
Umatnayce 


DURGAGATI BANERJER 
Died 2d*3.]903v 

I 


1 

Second wife, 
Jagat Tariui, 
defendant No. I. 


r 

Saudamini, 
Died >678. 
Carried 
Aunadn, 
Died 1908. 


Manmatha, 
plaintiff No. 7. 


■) 


Sulrchana, 
plaintiff Nc. 1. 
Married 
Annada, 
Died 1908. 


r 


1 


Kadambioi, 
Died, 1862. 
Married 
Kalikriabna, 
Died 1862. 

I 

Surabala. 


Pramatha, Snranath, Sibnath, Satinath, Debnath, 
plaintiff plaintiff plaintiff plaintiff plaintiff 

No. 2. No. 3. No. 4. No. 6. No. 6. 


The Subordinate Judge bae held that 
the first defendant took an absolute in* 
ierest in the estate under the Will and 
has aoQordingly dismiesed tbe suit, without 
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invefitigation of the question raised in the 
fifth iesoe, namely, whether the alienations 
were made for legal neoeesity. Oo the 
present appeal, the only qaestion disoassed 
at the Bar relates to the exaot natore of 
the interest taken by the first defendant 
in the estate of her husband under the 
terms of his Will. 

The Will ooDsists of ten olansee. The 
first olanse reoites an earlier Will execut- 
ed on the 1 4th April 1882. The seoond 
and third olauses mention family events 
wbioh had happened sinoe then and induo- 
ed the testator to revoke the first Will. 
The third olause recites that his moveable 
properties, including Government seouritiee 
and ornaments, were the Stridhan proper- 
ties of bis seoond wife, who would o'^n- 
tinue to possess and enjoy them as owner 
with power of disposition. The fifth olause 
oontains two reoitals, namely, first, that 
bis immoveable properties (enumerated in 
the sobedule) were his self-aoquired and 
ezolueive properties, and secondly, that 
although some of these properties stood in 
the name of bis deceased first wife, he 
himself was the real owner and was in 
enjoyment of the income thereof. The 
sixth clause, which has formed the oeutre 
of controversy, is in these terms: ‘ Oo my 
demise, my present wife Srimati Jagattarini 
Debi shall get all these immoveable pro 
perties and become fall owner {samptirna 
malik) and enjoy and hold possession thereof^ 
with regard thereto, my danghter or 
daughter’s son or kinsmen shall not be 
competent (o raise objeotion.” The seventh 
clause authorises the widow to alienate 
or sell any portion of the aforesaid immove- 
able properties (for the purpose of perform 
ance of religious acts or pilgrimages or 
necessary expenses) or the whole of the 
properties in the event of extreme neces- 
sity. Bbe is further aolhorised to grant, 
if necessary, leases in perpetuity or for a 
term. The eighth olause authorises the 
widow to sell at a fair price, if Derte8f=aiy, 
the dwelling bouse and garden at Sori, 
to apply the sale proceeds in the purchase 
cr erection of a house in the holy oity 
of Benares or at Oeloutta and to reside 
in it. The ninth clause provides that on 
the death of the widow, the sarvivicg 
daughter buloobana wonld get, enjoy and 
bold possession of such of the immoveable 


properties as shall exist, and on the death 
of the daughter, her sons who shall remain 
alive, shall vet a moiety share of the said 
properties, the other moiety to be taken by 
Manmatbanath, the eon of the predeceased 
daughter Saudamini. The tenth olauee 
appoints his wife as executrix of the Will 
with authority to pay debts and collect 
does. 

There is, in our opinion, no room for 
seiioue controversy that the sixth clause 
confers on the widow an ahsolnte interest 
in the immoveable properties left by her 
husband. As was ruled by this Court 
in Kolhnv Koer v. Luchmee Pershad 
(I and by the Judicial Committee in 
Lain ^ohun Sivgh flcy v Ohukkun Lai Boy 
(2), the efieot of the word ‘‘Malik’’ is to 
coofer on the donee a heritable and alien* 
able estate; but as was observed by the 
Jadioial Committee in Surajmani v. i2a6t 
Nath 0(ha (3) the effect of the word 
"Malik” may be modified by the context, 
in other words, the context may qualify or 
out down the full proprietary rights that 
the word prma facie imports. Illustra- 
tions of such q'lalifioatioD may be found 
in Shib La^ short Bhakatv. Srimali Turatigini 
Dost ( 4 ), Ponlarpa Nath Qhcsa v. Jogendra 
Na*h Bose (6', Kunchoo Money Dohsee v. 
Troylucko Mohiney Dosste (6), Bara Ku- 
in.iri Dasi V Moh m Ohandra Sarkar (7) 
and h'lrilal f'ranlal v. Bai Rewa (8). In 
the cape before us, tbe testator was, how- 
ever, not content with tbe word "Malik”; 
he used tbe expression Sampurna Malik’^ 
i. e., full proprietor, and it is difilonU to 
imagine what more empba’io and unam* 
biguous expresrion he might have used if 
be wished to create an absolute interest 
in favour of bis widow. Now there can 
be no dispute that tbe expression "full 
proprietary right” implies absolute power 
of alienation: Saroda Sundnri Daeti v. 

(1)24 W. R. f9f>. 

(2i 24 I. A, 76; 24 0. 834; 1 0 W. N. 387| 7 Bar. 

P. C. J. 166 (P. C.'i 12 lad. Doo. <N. s.) 1224, 

(8) 1. A. 175 30 A. 84; 7 0, L. J. ISl; 6 A, L. J. 

67; 1<5 0. ‘V. N. 2-<i5 18 M.L. J. 7; 10 Bom. L. B. 69i 
3 M.L T. 144 (P. 0.). 

(4) C. L. J. 20. 

(6) 6 Ind. Cas U1; 12 C. L. J. 801. 

(6) 10 C. 842; 8 Ind. Jur. 4(0; 6 Ind. Dec. (n.i.) 
229 

(7) 12 0. W. N 412; 7 O, L. J. 640. 

(8) 21 B. 376; 11 Ind. Deo. (n. b.) 2Q3, 
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Kriito Jihan Pal (9). We must bold ao» 
oordiDgly that (he effect of the sixth 
clause is to create an absolute interest 
in favour of the widow, and this view 
accords with the decision of the Judicial 
Committee in Fateh Ohand v. Eup Chand 
(1C): see also Padam Lai v. Tek Singh (11), 
Amarendra Nath Bose v, Shuradhany Dasi (12), 
Eamachandra Rao v. Ramackandra Rao (13). 

The question next arises, id there any. 
thing in the other parts of the Will which 
qualihes the effect of the sixth dance? Our 


that before the House of Lords in Oomiskey 
V. Pownng‘Hanbu7y {n where, although an 
absolute gift was in terms mide to the widow, 
there was clear indication that the estate was 
to be kept intact by her for transmission to 
the nieces of the testator, in whose favour 
there was an executory gift to take effect on 
her death. The decision just mentioned, 
however, illustrates what room there is for 
divergence of judicial opinion upon the ques* 
tion of construction of ill expressed testament, 
ary instruments. 


attention has not been drawn to any speoiBc 
provision which lias such effed; but it 
has been argued that the seventh and 
eighth clauses would be supertiuous if under 
the sixth clause the widow were deemed 
vested with authority to alienate the 
estate left by her husband. There is no 
force in this contention- The seventh and 
eighth clauses do not contradict or qualify 
but only oonSrm and amplify the provi- 
sions of the sixth clause. Stress has final 
ly been laid on tbe ninth clause which 
provides for the devolution of the residue, 
if any, left at the time of the death of 
the widow. That clearly does not restrict 
the extent of the interest oreited by tbe 
sixth clause. It is indisputable that not- 
withstanding such a provision, there may 
be a prior absolute interest in favour of the 
widow: Sureg Chandra v. Lalit Mohan Dutta 
(14), where it was pointed out that if the 
widow took an absolute iuterest in the 
estate devised, the gift orer of what might 
remain undisposed cf by her would be inope- 
rative inlaw. See also Manikyamala Bose v. 
NandakumarBcse (15), where refer ence is made 
to section 111 of the Indian Succession Act* 
cf. illustration (a) and the effect cf illustra’ 
tioLS as explained by the .ludioial Committee 
in Mahomed Syedol AriMn v. Feok Ooi Cork 

(16). The case is thus very different from 


(9)6C.W. N. 300. 

> L. R. 900 

L. T.4815 21 C. W. N. 102; 4 L. VV. 697; (19161 
N 667: 26 0. L. J. 182, 43 I. A. 183 (P. (3 ^ 

i!il N. (1907) 19 

(12) 6 Ind. Cas. 73; 14C. W. N. 45S. ' 

2s3;36M. L.J.306. 

(14) 31 Ind. Cas. 405; 20 C. W. N 468; 22 C. L. J 
816* 

^(16) 33 C. 1306 afcp. 1314; 4 0. L. J. 357; II C. W. 

(16) (1916) 2 A. 0. 676} 86 L. J. P. 0. 16- 43 Ind 
App. 26^} 115 1,. T. 664} 32 T. h. R. 673 (?. C ). 


We have been pressed dnally to hold that 
the testa .or could not possibly have intended 
to authorise his widow to alienate all bis 
estate just as she might please. Bat 
although, as the Judicial Committee observed 
in Mouliie Mohamed Shumsaol Hooda v. Shewuk* 
ram (18), it is not improper to take into con* 
sideration what are known to be the ordinary 
notions and wishes of Hindus with respect to 
tbe devolution of property, we cannot over- 
ride the plain language used by the testator. 
Our only duty is to discover what was the 
intention of the testator, and we mnst 
make that discovery from tbe words he 
has used. As Lord Wensleydale said in 
Abbott V. Middleton (19), the question tin 
expounding a Will is, not what the testator 
meant, but wbat i.s tbe meaning of his words.. 
To the same effect is the observation of Lord 
Watfon in Scale v. Rawlins {20)-. “Weare 
not at liberty to speculate upon what the tes* 
tator may have intended to do, or may have 
thought that he had actually done. We cannot 
give effect to any intention which is not 
expressed or plainly implied in the language 
of his Will.” The truth is, intention and ex- 
pression of intention are two different things. 
Those who take under tbe Will are bound 
by the expressed intention of the testator. 
If that expressed intention is unfortunately 
different from what he really intended, so 
much tbe worse for those who wish tbe actual 
intention to prevail.” 

As a last resort, the appellants have con* 
tended that the sixth clause is limited in its 

(17) (1905) A. C. 81; 74 L. J. Ch.263;92L. T. 
241; 63 W. R. 402; 21 T. L. H. 252. 

(18) 2 I. A. 7; 14 B. L. R. 226; 22 \V. S. 409: 3 Sar. 

P. C. J. 405; .3 Sutli. P. 0. J. 43. 

(19) (1868) 7 H. L. C. 68 at p. 114; 28 L. J. Oh. 110 
5 Jur. (n. 8.) 717} 11 E. R. 28,- 116 R. R. 38. 

3*2 at p.j 344; 61 h. J. Oh- 421{ 

OD L. T, 642* 
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application to sooh properties alone as stood 
in the name ot the 6rst wife of the testator. 
The Subordinate Judge refused, and, in our 
opinion, correctly refustd, to place this narrow 
oonetrootion upon the sixth clause; the immove* 
able properties raentiorei therein are all 
those enumerated to the sshedole referred to 
in the tifth clause. If this view were not 
adopted, the result would be an intestacy 
with regard to all the immoveable properties 
which stood in the name of the testator. We 
are not prepared to impute such an intention 
to the testator, in the absence of clear indioa* 
tioD to that efiPeot. 

The result is that the decision of the Sub* 
ordinate Judge, that the 6rst defendant was 
given an absolute right to the properties 
devised by her husband, is atiirmed and this 
appeal is dismissed vvith costs. The costs in 
this Court will be divided in the same manner 
as in the Court below. 


Appeal dumissed. 


MADRAS HIGH COURT. 

Fikst Civil Appb4lNo. 159 op 191S. 

February 4, 1919. 

f resent: — Mr. Justice Abdnr Rahim and 
Mr. Justice Spencer. 
SUBRAMANIA PILLaI and anotubr 
— Plaintipps— Appellants 
versus 

KRISHNASWAMl SOMAYAJIAR and 

OTHERS — D» PENDANT-'— RESPONDENTS. 

Civil Piocvthtre Code (Act V „f IDOsj, 92— 
lidi^ioim Endoivinenfa Act (KX of ]h6V, a. H— 
Temple —Appointment of Inialee by temple eommittee 
— Su»t for declaration that appointment in invalid 
for injunction reelritininij interference icilh temple 
affaire— aanction under a. 92, irhelher neccaaanj— 
Jitrudicnon o] Civil Court. 

A suit for u iloclaration tiiat the appoiotment of a 
trustee by a temple committee is invalid and for an 
injunction n-Btraiuing him from entering on his 
duties or iutorfering with the affairs of the temple 
and its properties is n suit virtually for the removal 
of a trustee and is not maintainable without the 
requisite sanction under section 92, Civil Procedure 
Code. The suit may ulso bo freatod as one in 
which direi tion of the Court is necessary for the 
administration of a public trust and fulls under the 
■eotion, at l.-aet under clause suh-sectieii (j) 
Lp. W7, col, 2, p. 609, cola. 1 4 2. j 


.feyaiitpirtihtearii v. D’irrna Dos.^ji. t M. H. C. R. 2 
Pvnnnitihala v. Varngum R/nna Fandia 

I, hiniiitiii iiihi ‘1 r, / M. I[. C. K. lITaiid Satnaruin 
Stngarachari-rr v. Krishtnisieatni Iyengar, 4 Jnd Cas. 
874; IM .M. L J. (listinicuislieil. 

Such a ?uit dues uuc cutne witliiu the scope of 
seeliuti 14 of the Religious Endowments Act. fO? 
col, 1.] 

A Civil Court ran qiiestinn the appointment of a 
trustee by a Dcvasllianam Commitiec, if the 
appiuntmeut is not iiia<]e reasuimblj and in good 
faith [jj. t)07, col, 1.] 

Appeal against the decree of the Court of 
the Subordinate Judge. Tinnevelly, in Origin- 
al Suit No. 1 of 1917. 


Facts. — P laintilfs were two trustees of a 
temple. Defendants No.s. 1 to 7 formed the 
Temple Committee appointed under Act XX of 
lSo3. Eighth defendant waa appointed by 
them as trustee in place of one K. deceased. 
The appointment was proposed while K. waa 
alive, as he was weak and incapable of 
attending to his work. But when the actual 
appointment was made, K. was dead and 
there was a vacancy. The question argued 
was that the suit was maintainable, as the 
Committee had no power to make the ap- 
pointment against the will of the other 
trustees. 


The Hon'ble Mr. T. Rengachariar, for the 
I’laintiffs- Appellants. — The Civil Courts have 
jurisdiction under section 9, Civil Procedure 

Code, which is not taken away by any provision 
whatfoever. See Thtmvrngadatha Aiyangar 
V / our.nrpj Aiv‘i7toar{\), Sifhararn Ohetty y, 
Sulratnauia Aiyar (2), Ronnambala Mudaliyar 
V. Varnguna harna Fandia Ghinnatambiar 
(h). following two Sudder Decisions. See also 
ijubbyyya v. Krishna (4), Rangasamt Naicken 
V. I'orarfarpa Naicken (5). The Court has 
power lo regulate the trust. See Qanapathi 
Aii/tr y. VedavyaiU Alaringa Bhattar (C) 
where the Cenjt vetoed an appointment 
m^do by the Committee; see also Seahodri 
Ayyongnr y. Nnlaroja Ayyar(7). Whether the 
appoii tment is made in the proper exercise 
of the trust and whether the appointment 
ia as additional trustee or to an existing 
vacancy. Tirumulaiyappa Filial y. Vengu 


(1) 2.S lull. CaH. OH.lj R8 M. 1176. 28 »M, L J 209 

SOM. L.y.29,'l9 

n. h. I Z ; •< L. >V. 43. 

(:ij 7 M. II. C. U. 117. 


(DUU.lSOil M h J. 05; 5 liiil, /jj y \ 

(5) 17 M. 462; 6 Ind. Dec. IN. 8.) 321. ^ ‘ 

(6J 29 M. 534; 1 M. L. T. 127, 16 M. L. J. 436. 

(7j 21 51, 179; 7 lud. Dec. (n. s.) 43S. 



606 INDIAN OASES. tl9l9 

SUBRiMANll PILLAI V. ERISHNiSWAUI SOHATAJIAR. 


Atyar (8). The Eoglieb Law is giveo in 
Vatcher v. Pauli 9) dealing with frand oo 
powers to appoint trastees. 

Mr. M, D. Devadoss, for the Committee. — 
The ease of the plaintiffs was that the Com- 
mittee cannot appoint an additional trustee. 
Bat in fact the appointment was made to 
a vacancy. Such being the fact. Act XX 
of 18 3 bars a sait brought without the 
sanction of the Court. See section 14. 

fABDUft Rahim, J. — Section 14 cannot 
be meant to take away the jurisdiction of 
the Civil Courts, if they have any.J 

That is anyhow the decision in Pannam- 
bala Mudaliyar v. Varayuna Rama Pandia 
Ohtnnatambiar (3), which was under Regula- 
tion Yllof 1817 which contained no provision 
regarding suits. 

Thiruvenjadatha Aiymgar v. Ponnappa 
Aiyangar (l) is the case of filling op a 
vacancy. 

The suit, if maintainable, is premature. 
For nothing has yet been done in pursaanoe 
of the appointment. So this is not a case 
for granting an injunction. 

[Spbncbr, J. — This is not a suit for the 
removal of a trostee but only for a decla- 
ration that the appointment is illegal.} 

Tbe effect at least is the same, as the 
moment a man is appointed be becomes a 
trustee. 

[Abotjr Rahim, J. — It go, he can be re- 
moved only for breach of trust.] 

Or under section 14. Tbe discretion has 
been properly exercised. We are not bound to 
accept any man recommended by the plaintiffs. 

Mr. T, K. Bamachandra Atyar, for Defend- 
antNo. 8— (1) Tbe suit as brought is not 
maintainable. The point that is now raised 
that tbe appointment to a vacancy is itself 
bad is new. My answer thereto is that in order 
to interfere with a settled scheme of adminis- 
tration the Committee should show adequate 
cause. But this is not the case here. For tbe 
appointment to a vacancy is tbeir duty, 

(2) Allegations against this defendant 
are^ not sufficient to furnish a cause of 
action. He, being appointed under a statu- 
tory power, presumed to be properly exer- 
cised, is a trustee even though the 

(8) 28 Ind. Cm. 666; (1916) M. W. N. 280. 

<0) 0916) A. 0. 872 at p. 878; 84 L. J. P. 0. 88; 112 

T» 787* 


assent of the other trustees was not had, 
being onneoessaiy. Until the appointment 
is declared bad, be oontinoes to be a trustee. 
Tbe only suit contemplated i.s for the re- 
moval. Such a suit does not lie without 
sanction under section 14 of Act XX of 1863 
or under section 92 of the Civil Procedure 
Code. For even a trespasser has been held 
to come under section 92. See Neti Rama 
Jogiah V. Venkatacharlu (10) [** even if il- 
legally substituted as trostee ’0. See also 
Ealiswata Ouruk^al v. Hiataraja Tambiran 
(11). See page 632 of Ganapatby Aiyar’s 

Hindu and Muhammadan Religious Endow- 
ments.” Sanation is required to prevent 
multiplicity of suits. Sea also Biahen Ohand 
Bas-iwat v. Nadir Hossein (12), Neti Rama 
Jogiah V. Vtnkatacharlu (10). Even if the 
defendant be not a trustee but merely 
contend that he is each, tbe Code applies. 
See Jugal Kishore v. La' ehmandas Raghunath- 
das (13). 

[Abdob Rahim, J.— But here the power of 
the appointing body itself is in question.) 

They have tbe power to appoint. But 
the question is whether the appointment 
is proper. So the Code applies. For tbe 
Court will never say that anybody can 
challenge tbe appoinlment. For then no 
Committee will Bnd itself safe. 

[Spencer, J,— There is no allegation 
of defect in the power of the Committee.} 

None. Sanction is required unless the 
right be purely personal. 

Mr. Rongachariar, in reply. — Section 92 is 
not a bar. For it applies only when the 
conditions mentioned in it are satisfied, i. e., 
a breach of trust or a neoessiiy for the 
direction, if the Court and tbe reliefs must 
be one of those mentioned in the section. 
See Ealyana Venkataramana Aiyangar V. 
Easturi Ranga Aiyangar (14), There should 
be a check ou the Committee’s powers. 
That is the province of the Court. 

Trustees are not like ordinary worship- 
pers who should get sanction before suit: See 
Samaram Singarachariar v. Erishnaiwatni 

(10) 26 M, 450. 

(lU 3 Ind. Caa. 255; 19 M. L. J. 772; « M. L. T. 

loO« 

^'>5 *5 I- A. 1; 12 Ind. Jur. 170| 
^ *•) 303 . 

(13)23 B. 669; 1 Bom. L. E. 118; 12 Ind. Deo. 
(n. 5.) 440. 

Ind. Cm. 73- 40 M. 212; 31 M. L. J. 777; 20 
M. h. T. 490; 6 h. W. 626; (1917 j M. W, N. 400, 



INDIAN OASES. 


607 


Voi. uiii 

80BRAU1NI& FILLil V. ERISUNiSWiUI SOMATAJIAB. 


Iyengar (15). Where there is a right of sait 
iodependeDtly of the Aot. it does oot apply^ 
Agri Sharma Emhrandri v. VUtnu Embrandri 

(l6), Ohinnn Rangaiyangar y. Suhhraya 
Mudali (17), Jtyangarulavaru v. Burma 
Bottji (18), Syed Amin Sahib v. Ibram 
Sahib (19). 

JUDGMENT. 

Abdor Rarim, J. — I am not disposed to 
agree with the learned Sobordinate Jodge 
that he had no jorisdiotioo to entertain the 
snit. The sait is institated by two oot of 
three traateee of a temple for a deolaration 
that the appointment of the 8th defendant, 
wbiob is praotloally in the yaoancy created 
by the death of the third trnetee, by the 
Devaathanaih Committee is invalid and for 
an injoEotion lestraining him from inter* 
fering with the affairs and the property 
of the temple. It is alleged in the plaint 
that this is not a proper appointment 
inasmiiab as there was improper nnder- 
standiog between some of the members of 
the Committee and the 8th defendant as 
regards the former obtaining lease of 
oertain boildings belonging to the temple 
at less than the proper rent. It is farther 
alleged that the 8th defendant had agreed 
in oonsideration of his appointment to 
grant certain sites to some of the members 
of the Committee in the name of third 
persons. those allegations are well- 
fonnded in fact — and that is a matter which 
ooald only be investigated at the trial— the 
appointment of the ^tb defendant ooald 
not be said to be either reasonable or made 
in good faith. There are a number of 
rnlings of this Coart which lay down the 
principle that a Civil Coart can qnestion 
an appointment of a trastee by a Devas* 
thanam Committee, if it is not made 
reasonably or in good faith [{.'ids 
Thiruvengadatha Aiyangar v. Ponnappa 
Aiyangar ( 1 ), Tirumalaiyappa PtUaiy. Vengu 
Aiyar (8), Qanapaihx Ayyar v. Vedavyaea 
Alatinga Bhattar (6), Seehadri Ayyangar v. 
Nataraja Ayyar (7) and also the general 
observations of the learned Chief Jostice 
and Seshagiri Aiyar, J., in Sitharama Oheity 


(18) 4 lad. Oas. d74| 19 H. L. J. 618. 

(16) 8 H. H. 0. B. 168. 

(17) 8 H. H.O. B. 884. 

(18) 4 U. H. 0. B. 2. 

(18)4H. H.O. B.112. 


V. Aiyir (2)^ In Thiruiengadatha 

Aiyangar v. Ponnappa Aiyangar U) the 
appointment under consideration was that 
of additional trostees: in Ginapithi Aiyar 
V. Vedavyaea Alasinga Bhattar (6) the qnes* 
tion was as regards the power of the Board 
of Revenne altering the ecbeme of manage* 
ment, and in Seshairi Ayyangar y. Nataraja 
Ayyar (?) the question which the Civil 
Court was asked to decide was the propriety 
of the euspension of a trustee by the 
Committee. But the principle applied in 
those oases would apply equally to the case of 
an improper appointment of a trustee in a 
vacancy caused by the death of a trastee. 

But (ben the learned Pleaders for the 
reepondents have argued that the snit 
would not lie because no sanction was 
obtained under section 14 of Act XK of 
18>3 or under section 92, Civil Procedure 
Code. As regards the 6rst, 1 do not think 
the present suit comes withiu the scope of 
that Act. It is not a case of miefeasance, 
breach of trust or neglect of doty com- 
mitted by a trustee. Bat I am of opinion 
that section 92, Civil Procedure Code, does 
apply. This is a case which may properly 
be described as one iu which direction of 
(be Court is necessary for (he adminis- 
tration of the public truet within the mean- 
ing of that section, as held in Bama 
Jogiah v. Venhalacharlu (10) and in 
Kaliswara Ourukkal v, l^alaraja Tambiram 
(11). The mere fact that the 8th defendant 
bad not yet taken charge of bis office or 
taken possession of the properties as a 
co-trustee with the plaintiffs cannot make 
any difference, because the object of the 
suit is to obtain the direction of the Court 
as to whether the plaiutiffs alone are to 
act in the matter of the trust or they 
must BO act in conjunction with the 8tb 
defendant. That view is supported by an 
observation of the Privy Council in Bishen 
Ohand Basawat v. Nadir lioesein (12), as 
pointed out in Kaliawaru Ourukkal v, Aolara^'a 
Tambiran (11). 

Mr. T. Rangsohariar, the learned Takil 
for the appellants, however, argued that 
this is not a case for the removal of any 
trastee or for any other relief enumerated 
ander seotion 92, Civil Prooedore Code. 
Ordinarily, the removal of a trastee would 
mean the removal of a trastee from office by 
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reason of some not or omisaion in oonneo* 
tion with his offioe of trostee, anH here 
the 8tb defendant has not, as already stated, 
entered upon the duties of trustee at a)l. 
But he has been undoubtedly appointed by 
the Devasthanam Committee by pmoeedinsrs 
beld aooording to the rules. Therefore, the 
Devasthanam Committee, so far as they are 
oonoerned, baying the power to appoint a 
trustee, have done what they ooold in order 
to olothe the 8th defendant with the status 
and power of a trostee. 

At the fame time 1 am rather doubtful 
whether the prayer in the plaint comes 
within the words removing any trustee.” 
Even if they do not, I have no doubt 
that the relief is one which is oontemplated 
by the residuary relief No. (h) under 
section 92, sub-seotion (1) of (he Civil 
Procedure Code. Clause (^) says, ‘ granting 
such further or other relief as the nature 
of the case may require.” The object of 
this suit is to have it declared that the 
8th defendant is not a trostee properly 
appointed and also to prevent him from 
acting in the capacity of a trustee. 1 should 
say that that is a relief cognate to removing 
a trustee. 

It was also argued by Mr. Rangacbariar 
that suits by trustees do not come within 
section 92, Civil Procedure Code. But I do 
not thiulr that that contention is at all 
sound, and no authority has been cited in 
support of that proposition. If the terms 
of section 92, Civil Procedure Code, apply 
to a suit by trustees, there is no apparent 
reason why such a suit should be held 
to be exempted from its lestrictive pro- 
visions. The plaintiffs not having obtained 
any sanction under section 92 of the Code 
the suit is not maiutainable. In the result, 
the appeal most be dismissed with costs. 

SfBNCBB, J.— lam of opinion that section 
92, Civil Procedure Code, is a bar to the 
maintenance of the present suit. The deci- 
sions in Jeyangarulavaru v. Burma Dossji (IS), 
Ponnambala Mudaliyar v. Varaguna Rama 
Pandia Ohinnatambiar (3) and Samaram 
Singarachariarv, Kiithnaswami Iyengar (,1b), 
which were cited in the arguments, being all 
prior to the enactment of the Civil Procedure 
Code of 1908, in which clause (a) of sub* 
section (1) of section 92 and sub-section (2) 
appeared for the drst time, must be read 


in the light of the law as it then was. 
In effect, (his is a suit for the removal 
cf a trostee fron ht.s offi3e. No doubt 
the relief asked for in the plaint is for 
a declaration that the appcintment of ihe 
8th defendant is invalid and for a perma- 
nent injonotioD '.estraiuing him from 
interfering with the affairs of the temple. 
But it cannot bo denied that the 8th 
defendant baa been appointed as a trustee 
by a statutory body competeut to make ;be 
appointment and, therefore, he is a trustee 
until he is removed from bis offioe by a 
competent authority. There was at the 
time of appointment an existing vacancy, 
and under Act XX of 1863 the Dcvastha* 
nam Committee have an inherent right to 
make appointments of trustess whenever 
vacancies occur. It is immateriil for the 
purpo.ses of this suit what motives the 
members of the Committee had for making 
this particular appointment. They have as 
much power to appoint a bad man as 
trustee as to appoint a good mau, in the 
eieroife of their discretion. This is in 
fact an appointment of a man who, the 
plaintiffs say, ought not to bs appoiutod, 
and the only means cf getting rid of him 
is to bring a suit for bis removal, from 
offioe. The laugnage of section 92, sob* 
section (2), Civil Proosdurs • Cods, is very 
clear. It declares that no suit claiming 
any of the reliefs speoi6ed iu sub section (1) 
ehall b> iustituted in rejpeot of any such 
trust as is referred to in the section, 
except in conformity with the provisions 
of sub-section (1). One of the reliefs is 
that of removing a trustee. The only 
exception to this is the case where a 
trostee is sought to be removed under 
section 14 of Act XX of 1861 for 
misfeasance or negleat of duly. In either 
case saoctioD is required, either the 
sanction of the Advocate-General or the 
sanction of the District Court, and as the 
present suit has been instituted without 
sauctioD, it is not sustainable. J, therefore, 
agree with my learned brother that the 
appeal must be dismissed with costs. 

M. c. P. 

Appeal dismissed. 
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HATl PBAaAD V. EMPEROR 

ALLAHABAD HIGH COURT. 
ChiMiNAL Revision No. 524 cf 1919. 
September 17, 1919. 

T'resfnt Mr. Jaetioe Ryves. 

MATA PRASAD— 'Appl'Cint 

versvs 

EMPEROR— Opposite Party. 

Cnminal Procedure Code (Act \' oj lS'-8^, •<. 437 — 
Order directing further ch'/uiV ;/ — Sotirc to nccuscd, 
whether necesKarij —Fcnal Code (Act XLl of 1860^, 
420 — Cheatin'./ — Guilty kiuiicledgc — Burden oJ proof. 

‘ Before a District Magistrate takos acti*>u under 
section 437 of the Criminal Procedure Code, he must 
give notice to the accused. 

Accused pawned si* ring.s which he said were of 
gold. Subsequently it was discovered that the rings 
were of silver gilt. Accused was cliarged with an 
offone.e under section 4iO of the Penal Code: 

Held, tliat the burden of proving that the accused 
knew tliat the rings were not what he suggested 
them to he was on the prosecution. 

Criminal revision against the order of the 
Distriot Magistrate, Agra, dated the 19tb 
Joly 1919. 

Mr. J. M. Banerji, ?or the Applicant. 

The Aseistant Government Advocate, for 
the Crown. 

JUDGMENT. - Id this case Mata Prasad 
was tried by a Magistrate on a charge 
tinder section 420 of the Indian Peoal 
Code and aeqaitted. He had pawned six 
rings which be said were of gold It 
appeared Babsegnently that they were not 
made of gold bat were made of silver 
gilt. The qaestion was whether he knew 
(bat the rings were not what be suggested 
them to be. The Magistrate after examin* 
ing the evidence for the prosecation came 
to the coDolosion that be did not, or at 
any rate, gave him the beneBt of the 
donbt. The reasons which be gave for 
aoming to that oonolaeion ssem to me 
eoond. The District Magistrate, however, 
baa ordered a re^trial; presumably be means a 
CsHber enquiry. It does not appear from 
the record that he issued any notice to the 
aeoased before doing so. It has been ruled 
in this Court oonsistenlly from the Foil 
Bench case reported in Qu^en- Bmpress v. Chotu 
(1) down to the case of Dott Muhammad Khan 
T. .Emperor (2) that before a Magistrate 
takes action under section 437 of the 
Grimioal Procedure Code, be should give 

<1) 8 A. 52 (f. B.)i A. W. a. (1680) 281^ 6 lad Dec. 
(n.s.) 466. 

(2} J6 A. L. J. 627. 

39 
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notice to the accused. I must say in my 
opinion I think it is scarcely necessary to 
have a re trial in this case, but if the 
Magistrate in still of that opinion, then he 
will give notice to Mata Prasad and give 
him an opportunity of showing oause to 
why an order should not be passed to his 
prejudice. I may point out that the onus 
of proving the offence in this oa-^e, the 
guilty knowledge, lies on the prosecution. I 
allow the application and set aside the 
order of the learned Magistrate and direct 
that the record be returned. 

Application aliowei. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Report No. 16 ok 1919, 
March 25, 1919. 

Present : — Mr. Fawcett, J. C., 
and Mr. Crump, A. J. C. 
EMPEROR — Pbosecotor 
versus 

NIRCHAL— Accdsed. 

Critninal Procedure Code (Act — 

Bench of Magistrates, coni-ichon l>i,— Quorum, a'Af/'icr 
necessary— Each member, whether bound to hear whole 
evidence, 

For a conviction by u Bi'ucti of M ayistratos to bo 
legal, it must be by a (Quorum of tho Mugistr.it(?s 
as required by tlic rules, each ineinber of whicii 
has beard the whole evidence in tho case, 

Report by the Distriot Magistrate, Thar 
and Parkar, recommending that order by 
Bench Magietrates, Jamesabad, be set aside. 

Mr. T. 0. Elphinston (Public Prosecutor 
for Sind), for tbe Crown. 

ORDER — For the reasons given by the 
District Magistrate, we bold that tbe Bench 
Magistrates who convicted Nibobal were not 
competent to try and sentence him and 
that their preoeedings were, therefore, void 
under section 530 of the Criminal Procedure 
Code. It may be pointed out that for a 
oenviotioo by a Bench of Magistrates to be 
legal, it must be by the quorum of 
Magistrates required under the rules, each 
of the members of which has heard tbe 
whole evidence in the case. 

We, therefore, quash the oonviotion and 
sentence, and direct the fine, if paid, to be 
refunded, 

Conviction and tentence fuaihed, 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 540 of 1919. 
Ooeober 11, 1919. 

Fresen^:— Mr. Juntioe Byves. 
DHARAM DEO PANDEY- Appellant 

veraus 

EMPEROR — Opposite Party, 

Criminal Procedure Code (Act V of 1^98^, s. 437— 
Further enquiry, order directing^lfotice to accused, 
whether necessary* 


Before farther enquiry can be ordered under 
oection 437 of the Criminal Procedure Code, notice 
must be given to the person who has been discharged. 


Crimioal revision against the order of 
the District Magistrate, Ghazipnr, dated 
the 6tb Aagost 1919. 

Dr. J. N. MUra, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

fIUDGME?JT, — This case mast go back, 
becanse under the rulings of this Court; 
\ I invite the learned District Magistrate’s 
attention tO one of them, Kharga v. 
Emperor (1)] it is necessary to give 
notice to the person who has been die- 
charged under section 437 before further 
enquiry can be ordered. If. therefore, the 
District Magistrate is still of opinion that 
farther enquiry under section 109 is 
necessary, (sic) it seems to me on a perusal 
of the judgment of the Magistrate himself 
that be has probably arrived at the right 
eonolosion. But this, however, is a matter 
entirely discretionary with the District 
Magistrate. 

Order accordingly. 

Or! L. 39^* ^'^7; 16 


NAGPUR JUDICIAL COMMISSIONEE 

COURT. 

Criminal Revisio.^ No. 92 op 1917 
August 15, 1917. 

Preaent : — Mr. Prideauz. A J O 

NANAKRAM-Aoo.s.d1ap'pl;o°,t 

versus 

. ^emperor — Respondent. 

Ctximnal Precedure Code (Aef V of 1898 ;, «. 4 | 


195, 476, 537— 0>‘d«r uader s, 476, whether complain 
— 9. 195 (5), scope of — Tf'anf of complaint, whether 
irregularity or illegality. 

An order under section 476, Criminal Procedure 
Code is not a complaint, fp. 611, col. 2.] 

The provisions of section 195.(6) of the Criminal 
Procedure Code only apply when a Court has, on 
the application of some person, sanctioned the trial 
of any of the offences named in section 195 and 
cannot apply to a case sent to a Magistrate under 
section 476, Criminal Procedure Code, for an order 
under the latter section is not a sanction, [p. 611, 
eol. 2.] 

Though want of sanction under section 196 of the 
Criminal Procedure Code may not vitiate a trial, 
yet where there has been no complaint under 
section 195 as regards the offence of which the 
applicant has been found guilty, the absence of a 
complaint is not a mere irregularity but is fatal to 
thelrial. [p. 6i2, col. 1.] 

CrimiDal revieiou of the judgmeut, dated 
the 12th Mar 1917, passed by the Sessioua 
Judge, Nerbudda Diviaioo, in Criminal 
Appeal No. 64 of 1917. 

Messrs. M. Qupta and Qangaihar Sitaram, 
for the Applicant. * 

The Hon’ble Mr. G. P. Dick (Standiug 
Counsel), for the Crown. 

ORDER. — One Seth Kunjlal Deochand, 
whose munim the present applicant Nanak- 
ram is, 61ed Suit No. 71 of 1915 in the 
Court of the Sub>Jadge, Ehandwa, against 
Sandoo and others for the recovery of 
Rs. 2,000 on a mortgage-deed, dated the 
23rd February 1903, said to have been 
ezeented by Sandoo. The original mortgage* 
deed was said to be lost, but was subse* 
quently found to have been 61ed in the 
record of Suit No. 813 of 1905 filed by 
the same plaintiff against Sandoo in the 
Court of the Munsif, Burhanpur. Nanakram, 
who bad been ezamined as a witness, 
stated in it that no payment was made 
towards the debt of the suit ; but when 
shown the bond, Bzhibit P*10, was forced 
to admit that Rs. 154 had been paid towards 
the debt. Nanakram had also stated that 
there was no separate khata of the mort- 
gage-debt in the aecount-books kept by him; 
but it is shown that for the years Samvat 
1959 to 19b2 there was snob a separate 
khata. The result of the proceedings institut- 
ed under section 476 was that the Sob- 
Judge considered that Nanakram had 
committed offences nnder seotions 193 and 
463, Indian Penal Code, and he laid complaint 
m the Court of the first class Magistrate, 
The concluding portion of his order ruiisj 
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*' I benoe order the prosesation of the 
aooaeed ^anakram for oSenoes aoder sac^tions 
193 and 463, Indian Penal Code ” Nanakram 
thereapon applied to this Conrt to get 
that order qcaahed. It was dealt with as 
Criminal Revision No 227 of 1916 and the 
appliaation was dismissed by me on the 
I7th Ootober 1916. The ease was tried and 
Nanakram was oharged by tbe Magistrate 
as follows: “ That yon abstted the frauda* 
lent and dishonest filing cf a plaint for 
Rs 2,000 claim in tbe Goart of the Sab* 
Jadge, Kbandwa, koo-wing that the claim 
was false in Sait No. 71 of 1915 and 
thereby committed an offence paoisbable 
nndtr section 2J9 109, Indian Penal Code, 
and that in tbe said case yon made the 
following statements; ' There is no separa'e 
kh^tA in onr acoonnt'books for tbe mortgage* 
debts in snit and that no payments had been 
made towards the debt in sait,” knowing 
these statements to be false. He was 
charged separately under section 193, Indian 
Penal Code, in respect of each statement. 
The Magistrate considered that be was 
justified in proceeding against tbe aoonsed 
under section 209/109, Indian Penal Code, 
and ander section 195, sab-eeotion (5) of 
the Criminal Procedure Code. Tbe trial 
resulted in Nanakram being acquitted on 
the two charges of perjary on tbe technical 
ground that the Sub Judge had failed to 
read over to him his depositions and in 
his conviction of the offences under section 
209/109. He was awarded one year’s 
rigorous imprisoDmeot. In appeal tbe learned 
Sassions Judge has oonfirmed the coo* 
viotion and Bentenoe. Against that decision 
the present application for revision has been 
filed. 

The first question raised here is that 
M tbe Snb.Judge in his proceedings under 
seetion 47tf did not lay a complaint against 
the applieaot for an offence falling under 
seetioD 209, Indian Penal Code, tbe Magic* 
trate under the provisions of section 195, 
Criminal Procedure Oode, bad no power 
to entertain it, it being one of those offences 
of which no Court can take oogoizanoe except 
with tbe previous sanction or eompUint 
of the Court conoeroed or of a Court to 
which that Court is subordinate. There 
ie nothing to prevent a Court fulfilling the 
proviaioDC of section 195 by making an 
ordinary complaint in any of tbe forms open 


to a private individual ; but as a rule it 
should proceed, as in tbs present case, under 
section 476 to avoid the necessity of support* 
ing the complaint like a private individual 
by a statement on oath in accordance with 
section 200, Criminal Procedure Code. It 
seems to me that an order properly passed 
under section 476 is both a complaint and 
more than a complaint. It i^ a judicial 
proceeding and an order of the Conrt, but 
it is not in my opinion a sanction within 
the meaning of section 195, Criminal Pro- 
cedure Code. ’ Tbe question before me is 
whether in this case there should have 
been a complaint with reference to tbe 
particular offence the applicant has been 
convicted of. The matter cf the offence 
under this section was before the Sub Jndge 
as disclosed by tbe proceedings under section 
47‘>, but he preferred to proceed under sections 
193 and 463, Indian Penal Code, against 
the applicant. It is argued by tbe learned 
Standing Cooncel for the Government that 
even if there is no complaint from the 
Sub-Judge as regards tbe offence of which 
tbe applicant bas been convicted, and there 
is clearly no complaint as regards an 
offence under section 209/109, Indian Penal 
Code, yet under tbe provisions of section 
195 ( 5)1 Criminal Prooednre Code, the 
Magistrate was entitled to frame a charge 
under section 209/109, Indian Penal Code, 
as that offence was disclosed in tbe 
inquiry under section 476, Criminal Procedure 
Code, I am unable to accede to this pro* 
position. In my opinion tbe provisioos of 
section 195 (5) only apply when a 
Court has, on the application of some 
person, sanctioned the trial of any 
of the offences named under section 
195 and cannot apply to a case sent to a 
Magistrate under section 476, Criminal Pro- 
cedure Code, for an order under the latter 
section is not a sanction. Tbe reason why 
tbe law apparently allows a Magistrate 
taking cognizance of a case started on 
complaint with previous sanction to frame 
a charge of any other offence disclosed by 
tbe fasts, as long as it refers it to the 
offense for which tbe sanction was given, 
eeems to me to be that in these oases it 
is difficult for tbe sanctioning Court to 
always ascertain tbe exact facta or to deter* 
mine exactly all the offences wbisb may be 
disolosed at the trial ; but when a oomplaio^ 
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is made ooder seotion 476 the Jcdge or 
Magistrate must move and ehoold deBnitely 
know what offeooe or offeooes be commit 
ted. The matter beoomea a public proseen • 
tios, ar.d it is the du^y nf the proseoutiin ti 
prove the exact offence of which ompUint 
has been made of. i must hold that in 
the present oa^e no c'>mplaint was made by 
the Sub-Judge as regards an offence under 
section 1^0), that no sanction for the proseou* 
tion of the applicant under that seoti-jn has 
been obtained, and that as the matter 
reached tbs Magistrate in the form of a 
complaint and not as a sanction, seotion 195 
(5) is not upplicablo and under these 
circumstances the trial is bsd in law. 
Seotion 15 distinctly states that no ('ourt 
shall take orgo'z inoe cf an offence unler 
section 209, Indian Penal I’ode, when .such 
offence is committed iu or in relation to 
any proceedings in any Court, except with 
the previous eanotion or on the complaint 
of each a Court or cf some other Court- 
to which such Court is subordinate. It 
is argued that allowing this to be the 
case, seotion 537 (6) saves the oonvictioD 
but as already stated there is no question 
of sanction in this case ; the case was on 
a complaint. Though want of sanction 
under seotion 19-5 may not vitiate a trial, 
yet where there has been no complaint under 
seotion 195 as regards the offence of which 
the applicant has been found guilty, the 
absence of a complaint is not a mere irregn* 
larity. For these reasons I must set aside 
the conviction aud sentence passed on the 
applicant. I do so and cancel his bail- 
bond. 

Oonvjc^ton and sentence set aside. 


ALLAHABAD HIGH COURT. 

Criminal Rbpekencb No. .578 OP 1919. 

October lu, 1919. 

Present:— Mr. Justice Ryves. 

E MPERORr— Applioamt 


versus 


NAKCHHEDI MUSAHAR-Oppositb 

Pabty*. 

Criminal Iribei Act (III of mij, a. 23, scope o/~ 
rreviom conw:Uon, whether must he <^ter registration 


The operation of section 23 of the Criminal Tribes 
Act is not conhned to offences that have been com- 
mitted since the convict was registered. The second 
conviction referred to in the section does not signify 
that the previous conviction should have been 
obtained after the registration of the convict. It is 
enough for the purposes of the section if the convict 
has b cn previously convicted, whether before or after 
his registration. 

Criminal reference by the District Migist* 
rate, Gbezipur. 

ORDER OF REFERENCE.— In this ca^a 

Nakohhedi Musahar, a member of a registered 
criminal tribe, has been sentenced for an 
offence punishable under section 457, Inliau 
Penal Code The accused was previously 
convicted for a similar offerice oo the 6'.h 
of November 1912. At that time Nak- 
ohhedi had not been registered. Tho Deputy 
Magistrate has interpreted section 23 of 
the Criminal Tribes Act to mean that the 
section applies only to offences that have 
been committed since the convict was 
registered and that a second conviction 
ID that section means a second conviction 
since the registration vf the accused. This 
view is supported by the wording of the 
section, which begins “Whoever being a 
member of any criminal tribe.” This sug- 
gests that the Srsi and the foremost element 
required by the seotion is that the aconsed 
should be a member of the criminal tribe, 
and as such he should be convicted. 
Moreover, Government OrderNo. 1131 VIII— 
340, dated the iSth January 1919, requires 
any Musahar who has been in jail for a 
non-bailable offence since 1910 to be 
registered as a member of a criminal 
tribe. This means that practically every 
one who is registered has already committed 
ftt least one offence and this being so, it 
seems hardly necessary to make any 
menticn of a second offence in section 23. 
On the other band, there is the ruling 
reported as Empercr v. Adhin (1). 
In this case it was held that it matters 
not whether the previous conviction was 
before or after the registration. In (his case 
the accused does not appear to have bsen 
represented, but so long as this judgment 
stands I have no option but to report the 
case and recommend that the oonyiotion 
be set aside and the Magistrate be directed 
to commit the case to theOonrt of Session. 

(1) 36 Jnd. Cae. 143} 14 A. L. J. 887: 17 Of. L. A 
463. 



Vol. LIII] 


INDIAN CASES. 


CA^ 


TELLIMBI 8R1HIVA8A JAGANNADHA RAO V, OOPALAKRISBAN RAO. 


JUDGMENT.— The ease of Emperor v. 
Adhin lU is binding on me. 1 most, 
tbereforei aosapt the referenoe and direot 
the Magistrate to oommit the aooossd to 
Seseionsi 

Order accordingly. 


MADRAS HIGH COURT. 

Crim[ral RevistoN Cis* No. ?14 ok 1918. 
CRUi!(At Revision Petition No. 677 

OF 1918. 

April 10. 1919. 

Present j — Justice Sir William Ayling, Kt. 

M. R. Rv. VELL ANRI SRINIVASA 
JAGANNADHA RAO BAHADUR 
GARU — Accosed No. 2— Petit.oner 

verSM 

M. R Ry. GADICHERLA VENKATA 
GOPALAKRISHAN RAO BAHADUR, 
ZAMINDARof RA.TUPETA— Accdsed 
N o. 1 — Respondent. 

Criminnl Procedure Code CAct V of »«■ 145, 

148, 4'i»—PosM86ion of htnd, dispute as to~Dclegalion 

of enfluiry to Subordinate ttvope o/— OrJo, 

final, on evidence partly recorded hy Sfibordinate 
Magistrate, whether regular — Jurisdiction — Itfvi -ton 
High Court, interference by, limits of. 

Vfherc a let class Mogisti'ftte a final order 

under section 148, Criminal I’rocochiro Code, on 
evidence partly recorded by a Subordinate Majris. 
trate under his directions and partly recorded by 
himself, he cannot bo deemed to have acted with* 
out jurisdiotion so as to call for interference by 
the High Court in revision, [p. H14, col. 1.3 

The essential requisite to give a Magistrate juris- 
diction under section 145, Criminal Prowdure l ode, 
is that bo must he satisliud that a dispute exists 
Ukoly to oanse a breaoh of the peace concerning land 
pr water q| the bjundaries thereof. Unce he is so 
aatlsfled, his jurisdiction is completu and his subse- 
qaent notion must bo oonsiderod in relation to 
procedure, not jarisdiotion. [p. til4, col. 2.] 

An enquiry by a Subordinate Magistrate, to xvhom 
a matter is referred under the provisions of section 
145 of the Criminal Procedure Code, is not contined 
to a Ricru inspection of the locality and a report 
thereon [p 614, col. 1.3 

KamalKiittg v. t'dayarnrma IViJa, 17 Ind. Cas. 
6'i 5-6 M. 276! 12 M. L. T 419: (19 21 M. W. N. IlSlj 
28 H. fi. J. 45 I 5 13 Cr. L J 7C3, followed. 

Petitioa, under eeotioos 436 and 439 of 
ibe Oode of Criminal Prooedore, 1698, 
tod H6ti)Q 107 of the G>>Teniai9Dl of 


India Aot, praying the High Court to 
revi':© the order of the Court of the Sub- 
Divi'ional Magistrate, Bezwada,in Mtaoellane- 

oUvS Cape No. 14 of 191’-. 

FACTS appear from the judgment. 

Mr. P. SoTiasundram, for the Petitioner.— 
Tho Deputy Magistrate’s order is void, as 
be should not have astei on the evidence 
recorded by a Subordinate Magistrate. 
He should not have delegated that function 
to his subordinate, but should have recorded 
the whole evidence himself. 

Mr. V. linnesJM, for the Respondent and 
the Public Prosecutor (Mr. E. R. Osborne), for 
the Crown. — U was within the aompelenoe 
of the Deputy Magistrate to have directed 
enquiry by his subordinate. He was seized 
of jurisdiction, and or.oe he proceeded to 
act in the exercise of jurisdiction, any 
subsequent irregularity will not vitiate the 
proceedings or call for the interference of 
the High Court in revision. 

Moreover, the whole investigation was 
Dot conducted by the Sub- Magistrate. The 
Deputy Magistrate received and recorded 
further evidence that was tendered to him. 

ORDER.— In this oaee the Sub-Divisional 
Magistrate passed a preliminary order under 
geolion 145 (l). Criminal Prooedore Code. 
He then passed proceedings directing the 
Sub-Magistrate of Tiruvur to hold a local 
enqoiiy, record evidence on both eide.s as 
to posieesion and submit his report with 
the records. The Sub-Magistrate examined 
24 witneeeee, exhibited a number of docu- 
ments and fubmitted his report with the 
records. The Snb- Divisional Magistrate 
examined 8 more witnesses himself and 
then pasEed orders os all the evidence thus 
recorded by hircself and the Sub-Magisirate, 
declaring one party to be in possesaion. 

It is argued (I) that the Sob-Divisional 
Magieirate’s action in directing the Sub- 
Magistrate to take evidence was not antboriz- 
ed by section 14‘, and that he was not 
entitled to consider the evidence so recorded, 
(2) that hia action rendered the Bnal order 
paesed by him void, as being without 
jarisdiotion. 

For both propositions reliance is placed 
on the judgment of Wallis, J., in Arumuga 
Oounden v. Venkata duObier (1), which 
certainly eeems to support them. 

(l) 31 M. 82; 17 U. h. i. 535-, Q Ov. h. 3. 33t; 3 M- 
L. T. 108. 
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The tree scope of section 148, Criminal 
Prooedore Code, seems to me to be a very 
donbtfol matter, and if it were necessary 
for this case to determine it, I shonld 
feel oorstrained to refer the case for the 
decision of a Divisional Bench, The ques* 
tioD dees not appear to have been serionsly 
argued before the learned Judge in Arumuga 
Oounden v. Venltata Subbi^r (1) and he 
contents himself with quoting three earlier 
rulings {Baikunt Euar, In re (2), Banu- 
manihappa v. Eussnin Sail (3) and High 
Court Proeeedingf, 13/A November 186S,No. 1492 
(4).] In the former case Prineep, J., certainly 
says that the local enquiry “should be 
restricted solely to some question relating 
to the feature of property about which the 
dispute has arisen, and that it should not 
be directed to any matter which can be 
proved before the Magistrate by oral 
evidence such as the question of actual 
possession.” This dictum seems to entirely 
ignore the very wide deOnition cf “ inquiry '* 
in teotion 4 (k), Criminal Procedure Code ; 
and I may add that if it were the intention 
of tbe Legislature to make the enquiry a 
mere ' inspection ’ as the learned Judge 
seems to think, it would have been quite 
easy to say so. The two Madras oases 
merely lay down that it is net open to the 


a Magistrate jurisdiction under section 
145, Criminal Prooedore Code, is that he 
must be satisded from information of some 
sort that a dispute exists likely to cause a 
breach of the peace concerning land cr 
water or tbe boundaries thereof in his 
jurisdiction. Once he is so satisfied, his 
jurisdiction is complete and his subsequent 
action must be considered in relation to 
procedure, not jorisdietion”. This ruling, so 
far as I am aware, has not been subsequently 
questioned and with all respect to tbe 
view expressed in Arumuga Oouttden v. 
Venkata Buhbier (1), I must follow it, 
espeoially as I see no reason to alter my 
opinion. 

I must, therefore, dismiss the present 
revision petition. 

M. C. P. 

Petition dismitsed. 


Sub-Divisiocal Magistrate (o depnte tbe 
whole investigation to the Snb Magistrate 
and to decline to receive any evidence 
himself, as he is bound to do under section 
145 (4). 


But assuming that the Sub-Divisional 
Magistrate's action in proceeding partially 
on evidence recorded under bis order by a 
Snbordinate Magistrate and not by himself 
is irregular, I am clearly of opinion that this 
dees not affect his jurisdiction, or warrant the 
interference of this Court in revision The 
whole question of the oiroumstanoesin which 
this Court would interfere with orders under 
section 145, Criminal Procedure Code, has 
leen oomidered in Kamal Eutiy v. JTdoya- 
varma Hoja (5). The judgment in that case 
(to whioh^ I was a party) says 
(p, 286*) 5 The essential requisite to give 


(2) 3 C. L, R. 134. 

(3) 2 Weir 118. 

(4) 2 Weir 97j 4 M. H. C. R. App. 20. 

(6) 17Ind. Caa. 66. .^6 M. 276} 12 M. L. T. 489i 
(1912; M. W. N. 1164; 23 M. L. J. 4^9; 13 Cr. L. J. 

~*F8ge of 36 M.— 


ALLAHABAD HIGH COURT. 

OttiuisAL RtrBRENce No. 630 or 1919. 

October 1C, 1919. 

Present '. — Mr. Justice Ryves. 

CHAUTHI AHIR — Petitioner 

versus 

EMPEROR (NASIB AHIR and otbers) — 

Opf09iTE Party, 

Criminal Procedure Code (Ad V of 189S^, 8.2^0— 
Compensation, order for, at what stage to be niade. 

An order under section 260 of the Criminal Pro- 
cedure Code for compensation shonld be passed 
simultaneously with tbe order of discharge or 
acquittal, and not in a separate proceeding, [p. 616, 
col. l.J 

Criminal reference by the Sessions Judge, 
Benares, dated tbe let September 1919. 

ORDER OF REFERENCE:— This is an 
application for the revision of an order of tbe 
District Magistrate of Jaunpur, remanding 
a case to the Bench of Magistrates who had 
passed an order for compensation under 
section 250, Criminal Procedure Code, 
without having recorded any objection which 
tbe complainant might have to make. 
Tbe learned ijistriet Magistrate oonsidered 
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the defeot in prooedare as merely teobnioal, 
bat in view of the rolinss referred to in 
this applioation it most be held that the 
defeot is material and oannot be oorreoted 
by a Bubseqnent prooeeding. An order 
under seotlon 250. Criminal Procedure Code, 
should be passed simultaneoasly with the 
order of discharge or acquittal and not 
in a separate prooeedioff* Moreover, the 
applicant’s complaint was fonnd to be not 
merely frivolous and vexatious but absolutely 
false. It has been held that the provisions 
of section 250, Criminal Procedure Code, 
cannot be appropriately applied in such 
oases The record will bs submitted to 
the Hon’ble High Court with the recom- 
mendation that the order for compensation 
under section 250, Criminal Procedure Code, 
be set aside. 

JUDGMENT. — I accept the reference and 
set aside the order for compensation. 

Order $et aside. 


NAGPUa JUDICIAL COMMISSIONER’S 

COURT. 

CaittiNAL Rktisiom No. 53 ok 1917. 

May 10, 1917. 

Fretent: — Mr. Prideaux, A. J. C. 
MADHO PRASAD ard another— A ppticvNTS 

versus 

J AGG ANSI— Non* Applicint. 

Criminal Proredure Code (Act V of 1898^, as. 145, 
486— Pf'oceedinys under s 145 — ilevmon - High Court, 
power of interference of, when can be exercised — Juri*, 
dtc^Mrti— Procedure — Party not given opportunity to 
appear, eSect of. 

Ordinarily orders passed under section 146 of the 
Criminal Prooeduro Code will not be interfered with 
nnder section 436 of the Cede, but where an order 
purporting to be under the former section exceeds 
the powers giron by it, the High Court will interfere, 
especially wbero there has been material irregularity 
which has prejudiced a party to the proceedings. Ip. 
616, col. '.] 

Proceedings under section 1 <6 of the Criminal 
Procedure ■ ode arc not within jurisdiction unleae 
the procedure prescribed theroin is strictly adhered 
to. Where it appears that a party to the dispute 
has had no opportunity of appearing and putting in 
his written statement, the proceedings will be set 
aside, [p. 616, ool. 1.] 

Criminal reviBion of the order of the 
Additional Oobniiaioner and Sub-Diviaional 


Magistrate, Ramtek, in Criminal MiBsellaneous 
Case No. 2 nf 1917, dated the 15th February 
1917. 

Mr. Q. V. Oeshmukh, for the Applieanta. 

Mr. P. R. IJaidu, for the Non- Applicant. 
ORDER.— On the 5tb Febrnary 1917 
information was laid under seotiou 145 of 
the Griminal Procedure Code by the Sub* 
Inspeetor of Polioe, Deolapar, in the Court 
of the Sub-Divistonal Magistrate, Ramtek, 
to the effect that there was a dispute regard* 
ing three Belds situated at Mauza Karwabi 
between Madho Prasad and Ramnarayanlal 
on the one hand and Jagansi Gond on the 
other and that tbe said dispute was likely to 
cause a breach of the peace. The Sub* 
Divisional Magistrate directed the parties to 
appear before him on 15tb February 1917 at 
Deolapar and tc put in written statements 
of tbeir respective claims as to actual posses* 
sioD of tbe property in dispute and as tbe 
case appeared to be one of eome emergency, 
the Magistrate attached the three fields 
pending decision of tbe case. On the 15th 
February 1917 the case was taken up, not at 
Deolapar, but at Cborbaoli, a village eome 
nine miles from Deolapar. It was called at 
3 p. u. Tbe Sub Divisional Magistrate in 
his order states that he bad issued orders 
to tbe Sub-Inspector tbe previous day that 
tbe case would be heard at Cborbaoli and 
as Madho Prasad and Ramnarayanlal were 
absent when tbe case was called, the Ma* 
g'strate proceeded ex parte and passed an order 
etating that finding Jagansi was in posses* 
sion of the property in diepnte, he should 
retain possession until evicted therefrom in 
due course of law. Against that order, tbe 
present application for revision is filed by 
Madho Praead and Ramoarayanlal. 1 am 
satisfied that tbe Magistrate’s order which ’ 
ie not on record said to have been issued on 
tbe i4tb to the Sub-Inspector telling him to 
inform the present applicants that they 
should attend at Cborbaoli in place of 
Deolapar, was not served on them in time 
to allow them to be present. They bad 
engaged Mr. Parakh, Pleader, to represent 
them in t^e oa^e. Mr. Parakh, who is pre* 
sent in the Goar'^, tells me that be reached 
UeoUpar with his clients at 8 or 9 a. u, 
on the morning of tbe 15tb Febrnary. He 
put op with the Sub'Inspeotor there, bat was 
told nothiug as regards tbe change in the 
place of hearing until about 4 o’clock in th« 
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efternooD, when apparently on a ohit reoeived 
from the Snb-Diviaional Matfiatrate’e reader 
the Sub-Inspeotor told the Pleader that the 
Court waa at Chorbaoli that day. Mr. 
Parakh, Pleader, states that on hie way back 
he enquired at Chorbaoli and was told that 
the case had been disposed of. The Sub. 
Divisional Magistrate at that time was 
absent from the bungalow. This was on 
the evening of the I5th. There is no 
reason to doubt Mr. Parakh’s word. Whe- 
ther it is the fault of the Sub-Divisional 
Magi=itrate’s olerk or of the Sob-Inspeotor 
that information did not reaob the applioants 
in time, it is not my business to decide, but 

I am clearly of opinion that it was not pos- 
sible for the two applicants to attend the 

Court at Chorbaoli at the time the case was 

Oilled. Therefore, it the Sub-Divisional 
Magistrate’s order is open to revision. I 
have no hesitation in setting it aside. 
Counsel for Jagansi argues that this Court 
cannot interfere with the order in revision. 

I am referred to section 435 of the Criminal 
Procedure Code and to Murai Sir.gh 
v. Paika Bat (l) in support of this 
proposition. It seems to me that this Court 
cannot under section 415 ordinarily interfere 
with orders passed under Chapter Xfl of 
the Criminal Procedure Code; but where an 
order purporting to be under section 145 
exceeds the powers given by the section, this 
Court can interfere. Irregular and illegal 

... ... are subject 

to the revisional jurisdiotion of this Court 

See Paniurang Govind, In re U), Pnndnrani 

Goiind Fnjari, In re (3), Dewan Ghand v 

Queen-Empress (4), Dhani Bum v. Bhola Nath 

(5) and Abdulla Khauv. Gunda (6). 1 hold 

the proceedings under section 145 of the 

Criminal Procedure Code are not within 

jurisdiction unless^tbe procedure prescribed 

there 18 strictly adhered to and, therefore 
when a party to the dispute has had no 
opportunity of appearing and putting in his 
written statement, this Court can set the 
proceedings aside. This Court is not entitled 

rii 

(N 3 .) 682, ^ *2 Tnd. Deo. 

(3) 26 B. 179; 2 Bom. L. B. 756. 

(4) 2 P. B. 1899 .Cr. (P. B.). 

Cr.! 136 P. L. R. 1902. 


[ 1&19 

to interfere raernly beoange there has been 
an irregularity in the proceedings or an 
erroneous decision on a question of fact or 
law, but it can and will interfere when there 
has been a material irregularity which has 
prejudiced a party to the proceedings. 
^armessar Singh v. Kailaspali (7). The 
irregularity here has prevented the applicants 

a lair trial. I do not question 
the Magistrate’s power to proceed ex parte 
against a party in proceedings under section 
45, Code of Criminal Procedure, when that 
party having due notice of the date died 
for hearing fails to attend in person or by 
Pleader to put in a written statement of bis 
claim, but in the present case the applicants 
were not given notice in time that the case 
would be heard at Chorbaoli and they are 
eotiUed to be heard aod mast he beard 
before the 6nal order under section l45 is 
passed. I set aside the order of the Sub- 
Divisional Magistrate, dated 15fch February 
^ 7f and direct that the case be proceeded 
With aod dealt with aooordiag to law, It 
18 pressed here that the case should not bs 
returned to the Court of the Sub-Divisional 
Magistrate. Ramtek, for disposal. Mr. 
Bourne, as seems clear from paragraph 4 
of the District Magistrate’s reply to the 
notice calling upon him to show cause why 
the order should not be set aside, has siooe 
the disposal of the case made a local enquiry 
into the question of possefsion, an enquiry 
made on the application of Jagansi, the non- 
applicants, for making a false report in this 
case to the Police. Under these oironm- 
stances as the Sub-Divisional Magistrate, 
Hamtek, must have made up hi.s mind on the 
question of possessicr). the oare will be now 
disposed of by such other Magistrate as the 
District Magistrate may direct. 

f>r\ ruts -r u ^ Order set aside. 

SftQ ^ O 836; 17 Cr. L. J. 

369; 1 P. L. W. 95; (19171 Pat. J. 
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ALLAHABAD HIGH COtJaT. 

Criminal Revision No. 4;7 oe 1919. 

September 12, 1919. 

Present: — Mr. Juatioe Ryvep. 

MANGHAI ram — Petitioner 

versa? 

EMPEROR— Opposite Party. 

Peml Code (Act XI.V of 1860^, n. in 

vcrandiih of Court— Offence, 

Accus^ed liad a scutTlc with somo peison in the 
veraudah of a Court room. T'iio Cliapra«i of thf* 
Court iatervened and put an end to it. N’o intrr* 
ruption was caused to the Court and it. was found 
that there was no intention on the part of llio 
accused to insult the Court: 

Heli, that the accused was not ^fuiltjof an offence 
under section 228 of the Penal Code. 

Crimmal revision against the order of 
the Sessions, Jodge, Allahabad, dated the 
22Qd Jane 1919. 

Mr. K. B. Dang, for the Applicant, 

The Assistant Govsroment Advosate, for 
the Crown. 

JUDGMENT, — Id this ease there is a 
disorepaooy between the Bnding of the 
learned Sessions Jndge and of the 
Magistrate as to the fasts. I have examined 
the reoord aod there is no donbt that the 
Magistrate has some to the right oonolQ> 
eion'on the fasts. Manghai Ram, who was 
a witness for the proseoation in a case 
which was then being beard before the 
Magistrate, tried to some into the Coart 
room from the verandah. Shanker, who 
appears to have been in some way related 
to the asoased in that oase, prevented 
him. There was a soaiH) between the two 
and some sort of an assaalt. Mahabir, 
who was a Cbapraai of the Coart, intervened 
and told Mangfaai not to oome inside the 
Ooart room. When this happened, the 
Court appears to have taken aotion under 
sestion 490 of the Criminal Prooedare Code 
and on the fasts found, namely, that there 
bad been this assanlt in the verandah of 
the Court room, oonvioted Manghai Ram 
under seetion 228 of the lodian Peoal 
Code, holding that this oonduoi amounted 
to *'a contempt of Court as daSned in 
that seotioD," and sentenced him to pay a 
fine of Ri. 50. M ingbai applied in revision 
to the learned Sessions Judge, who rejected 
tbs revision on what seemi to me a 
miaoensepkioo of tbs actual facts. The 
J^dge seems to have been of tbs opinion 
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that Monghai struck the Chaprasi and held 
that it was the duty cf the CLaprasi, who 
was acting as a servant of the Court, to 
prevent a witness from coming into the 
Court room before he was called, and went 
on to held that the accused in striking the 
Ch.aprasi undoubtedly intentionally insulted 
the Court. As a matter of fact it was 
never suggested by anybody that the 
accused had struck the Chaprasi. On the 
facts found it seems to me that the con* 
viotion cannot be sustained. These is no 
mentirn in section 22S of “contempt of 
Court.'* It is quite obvious that Manghai, 
when he slapped Shanker in the verandah 
of the Court because Shanker prevented 
him from going inside the Court room, 
had no idea whatever of intentionally 
insulting the learned Magistrate. He cannot, 
therefore, be oonvioted of intentional insult. 
He might, however, be oonvioted if it was 
proved that he bad caused an interruption 
to the Magistrate. There is nothing 
whatever on the record to show that he 
did Ko There is no note made by the 
Magistrate at the time, no evidence, and 
nothing is said in the judgment on the 
point. It seems to me, therefore, that the 
conviction must be quashed, I, therefore, 
set it aside, acquit the accused, and direct 
that the dne, if paid, be refunded. 

Ccnviction quashed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

CiiraiNAL Revision No. 17^ of 1917. 

October 22, 1917. 

Present: — Mr. Prideaux, A. J. C. 

PUR4N SINGH AND iNoTHEa — Aiplioamis 

versus 

EMPEROR- Rkppoadeat. 

Criminal Procedure Code (Act V oj I8ft8^, a, 478, 
proeeeilinga under — Xotlce to accused, whether necessary, 

In order (o validate procoedingg under section 478 
of ihe Criminal Hrofcdiiro Code, notice is not legally 
neecBisary to the accused, bat it is desirable that such 
notice should be given more especially where the 
ma’ter has not been already judicially dealt with. Td. 
018, col. 2] ^ 

Petition of revision of the order of tho 
Sessions Judge, Jubbulpur Division, dated 4(h 
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November 1916, reyersiog the order of the 
Sab-DivisioDal Magistrate, dated 20th Ootober 
1918. 

Dr. B. S. Oowt for the Applioaot. 

Messrs. 0. B. Parakh aad V, V. Ghitale, for 
the Non^Applioant. 

The Hon’ble Mr. G. P. Dick, for the 
Crown. 

ORDER. — In Civil Revision No. 316 of 
1916, Stanjon, A. J. C., in bis order, dated 
the 24tb February 1917, held that Sheikh 
Abdul Rabiman, the plaintiff in the ease 
be was dealing with, bad made a false 
claim. He held that the receipt, dated 
the 4tb September 1914, Bled by the 
plaintiff was a forgery and the suit that 
was based on it a false suit. The con- 
eluding paragraph of bis judgment runs: 

I leave to the discretion of the lower 
Court to decide whether any action is 
necessary under section 476 of the Criminal 
Procedure Code, 1898.” On the return of 
the case, the Small Cause Court Judge 
proceeded under section 476, Criminal 
Procedure Code, and finding there was a 
prima facie case against Abdul Rabiman, 
Imamali, Hemnath and Puransingh decided 
that they should be prosecuted aud directed a 
complaint to be laid before the First Class 
Magistrate. 

Puransingh and Hemnath filed this 
application for revision against that order. 
After they bad filed tbeir application, 
Abdul Rabiman and Imamali have filed 
similar applications, Criminal Ravisions 
Nos. 187 and 188 of 1917. This order 
will dispose of all three applications. 

As regards the applications of Hemnath, 
Imamali and Abdul Bahiman there seems 

to me no ground to disturb the order of the 

Small Cause Court Judge laying a com- 
plaint to the First Class Magistrate 
This Court has found the receipt to be a 
forgery and the Small Cause Court Judge 
on a reconsideration of the evidence before 
him ID the case, as be explains in bis 
answer to the Rule issued in Puransingh’s 
case, has in his discretion determined that 
there is a prima facte case against all 
four applicants. There are obviously no 
valid grounds on which his decision to 
bring three out of the four applicants to 
trial can be oballenged, I have no besi- 
tation in dismissing the application 
pf Hemnath and rejecting summarily 
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the applications of Abdul Rabiman and 
Imamali. 

In Puransingb’s case it is, however, urged 
that notice was not given to him to appear 
and show cause before the Small Cause 
Court Judge passed the order impeached 
in these revisions. That is so. Two attempts 
were made to serve Purausingb at Raipur. 
They failed because he is said not to live 
at that place, though the summons in 
the Small Cause Court suit was served on 
him there. The Small Cause Court Judge, 
in place of waiting and issuing a fresh 
notice, wrote that Pnransingh’s whereabouts 
were not correctly known and proceeded 
to pass bis order. It is argued for Puran- 
singh that want of notice vitiates the 
order. It bas been held, I have no doubt 
correctly, that notice is on the face of the 
section not legally necessary: see Ram Piari 
But V. EmperoriX), Baperam v. Qo'iri Nath 
Dutt (2i and Que^n Empress v. Matabadal (3). 
But notice, although uot legally necessary, is 
desirable, more especially where the matter 
has not been already judicially dealt with; 
Empreis v. Namiant Da$ (4). Here the ques- 
tiOQ of the receipt being genuine or a 
forgery had been judicially dealt with aud, 
therefore, I do not think that want of notice 
in Puransingh’s case invalidates the proceed* 
ings against him. I, therefore, also dismiss 
bis application. 

Application dumissed. 

(1) 16 Ind. Cas. 616; lOA. L.J. 247} 13 Cr. L J. 
707. 

(2) 20 0. 474; 10 Tnd. Deo. (n. s.) 320. 

13) 16 A. 892; A. W. N. (I893j 146j 7 lud. Dec. 
(n. 8.) 970. 

(4) 6 A. 9«j A. W. N. (I8S3/ 226} 3 lod. Deo. (n.s.) 
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ALLAHABAD HIGH COURT. 
OsiuiNAL Revision No. 491 or 1919. 
September 15, 1919. 

Preseni : — Mr. Justice Ryves. 

SHEO NARAIN SINOH asd anoihie 

— Afplioants 
vereus 

B. BADHA MOHAN — Opposite Parit. 
Criminal Procedure Code (Act Vof ss. 209, 

^7— ^nvuiry in reepect of iico offencee^ Charge framed 
in reepect of only one offence — Further enquit'y, whether 
can be directed in respect of other offencf. 
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Acoueed was placed before a Second Clasa Alagis* 
trate for trial on charges under sections R07 and 32.1 
of the Penal Code. The Magistrate framed a charge 
under section 323 only and directed the accused to 
enteron his defence. The District Magistrate called 
for the record and, after giving notice to tl»e accused 
and hearing his Counsel, directed a further enquiry 
in respect of the charge under section 307; 

Held, that the order of tJie Magistrate framing a 
charge under section 323 amounted to a discharge of 
the accused under section SC" and that, flierefore, 
the District Magistrate had power to direct further 
enquiry in respect of the latter offence. 

CrimiDal revision against the older of 
the Dietriot Magistrate, Jaanpore, dated 
the 23rd July 1919. 

Dr. /. N. IfiVa, for the Applicant. 

Dr. S, M. Sulaiman, for the Opposite 
Party. 

JUDGMENT. — This application arises 
under the following circumstances : — Two 
persons, Sheo Narain and Arjan Singh, were 
placed before a Magistrate of the Second 
Class for trial on charges under eections 
307 and 323, Indian Penal Code. The learned 
Magistrate passed an order formally die* 
charging Arjan Singh, but he went on to 
frame a charge under section 323 only 
against Sheo Narain Singh, who was directed 
to enter on bis defence at the next hearing. 
In the oouree of his order the learned 
Magistiate recorded “In my opinion there 
is evidence of maipit against Sheo Narain 
Singh accused. A charge was, therefore, 
framed under section 323, Indian Penal 
Code, and was read over and explained to 
him. " The District Magistrate called for 
the record and gave both the accused 
notice and considered everything that was 
said by Counsel engaged on their behalf, 
and he ordered further enquiry against both 
the aoonaed. In this revision before rae 
it is argued — 

^ (1) That there was no ground for order • 
ing farther enquiry on the merits, and 

(2) that as against Sheo Narain Singh 
the order was one which could not have 
been passed by the learned Dietriot Magis- 
trate under the provisions of section 4.3?, 
because it was said that on the plain 
wording of that section it can only come 
into operation m the caee of an accused 
person who has been discharged. 

It is argued that, far from there beTog 
an order of discharge ” against- Sheo 
SiDgb, tb^ case is actoqlJj^ pending 


against him, and tinal orders have not yet 
been passed. 

On the Bret ground I do not see any 
reason whatever to interfere. There was 
evidence on the record and the offence was 
a very serirus one triable exclusively, so 
far as section ■307 is concerned, by a 
Court of Session. On the second ground 
it seems to me^that the objection is very 
technical. It is^admitted that if the Magia- 
trate bad gone on with the case and oon- 
vided the accused under section 323, it 
would have been poeeible for the learned 
Sessions Judge to call for the record and 
report the matter to this Court which 
certainly could, if it was so advised, set 
aside the whole trial and order further 
enquiry or order ommitment to the Court 
of Session. However, I find that there is 
the authority of a Full Bench of the 
Madras High Court, namely, Krishna Keddi 
V. Subhamma (1), which covers this case. 
In that cases Magistrate was enquiring into 
offences under sections 477 and 379 of the 
Indian Penal Code. He ultimately acquit- 
ted under section 379 and said nothing in 
hie order about the charge under section 
477. That also was an offence which was 
exclusively triable by a Court of Session. 
The High Court held:— "From the terms of 
the Magietrate’e order it is clear that he 
adjudicated upon the question whether there 
was any evidence against the accused in 
respect of the major offence. The Magistrate 
came to the conclusion that there was not 
and be declined to charge him with the 
major offence. It seeme to us that this is a 
‘discharge’ within the meaning of section 209.” 
Similarly in this caee the Magistrate has 
said that there is evidence against Sheo 
Narain Singh of maypit. I take this to be 
equivalent to saying that there is no reliable 
evidence against him on the major charge. 
The District Magistrate fs of opinion that 
there is. I think, therefore, that it was 
within the juriEdiotfoo of the Magistrate to 
pa8B tha ordor* ftoy od89i ftSfiooiiDg 

that it waa not, I think this is certainly 
a case in which there should be further 
enqniry- therefore, decline to interfere. 

X say this without any reference to the 
merits of the case. 

Order accordingly, 

( 1 ) 24 U. 136; 2 Weir.644, 
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MADRAS HIGH COURT. 

Crimimal Revision Case No. 282 of 1919. 

(Criminal Revision Petition No. 236 

OF 1919). 

September 15, 1919. 

Present: — Mr. Jnstioe Moore. 

In re PULLANNAVARA HANUMANTHA 

—Accused No. 1— Patitioner, 

Cj-imtnni Pi'occiIutc Code (Act VoflS'-HJ, k.42I 

Appellate Court, poner of, t.j alter jiiuling, scope of. 

Althoiigli an Apiiellato Court Ini^ jiowor under 
section H'i of tlio Criminal Procedure Codo to 
alter the finding <3f a lower Court wliile maintaining 
the sentence, it ought not to bso such power if the 
accused would be prejudiced by the omissi-.n to 
prove thi' altered charge and if the defence might 
Imve been of a ditforent character had rlio altered 
charge been framed in tlie first Court Tn 0>| rok 
1 & 51.] LI • - . 

Petition, under seotions 436 and 439 of 
the Code of Criminal Prooednre, 1898, 
praying the High Court to revise the 
judgment of the Court of Session. 
Bellary, in Criminal Appeal No. 22 of 
1S19, prefened against the judgment of 
the Court of the Sub-Divieional lat Class 
Magistrate, Adoni, in C, C. No. 10 of 1918. 

If ACTS appear from the judgment. 

Ur. Swaminuthan, for the Petitioner.— 
The alteration of the 6nding by the S 09 . 
eione Judge was illegal and was not 
warranted by the terms of seotions 423 
Criminal Procedure Code. The altered 
seotions oonstitute more serious offenoes than 

the one for which the aooused was oinvioted 
by the Magistrate. 

Except under sections 237 and 238, Cri- 
minal Procedure Code, no person can be 
convicted by a Court of Appeal of an 
offence with which be was not charged 
in the Bret Court. Padmanabha b'ayi Kanniah 
V. Emteror (1), Mongalu Aofodhone Hathi 
In re (2), Qolla Hanumappa v. Emperor ( 3 ), 
Dasarath Mandal v. Empsror (4) 

The accused was distinctly' prejudiced 
by the absence of a charge under the 
new sections. He was prevented from 
pleading the right of self-defence and 

that he had a right to resist the unlawful 

arrest. 


L.'J.'49‘"o m“" II "■ ^ “■ » C: 

(2) 41 Ind. C«s S28i 18 Oi . L. J. 860. 

372; 21 M. L. J. 805} (1911) 2 M 

(4j'34 


The Public Prosecutor, for the Crown.— 
The Sessions Judge had power to alter the 
fiuding under section 423, Criminal Pro- 
cedure Code, The absence of a charge did 
not prejudice the petitioner. He never 
pleaded the right of private defence at 
the trial. In fact he said that be used 
no violence, and the finding ii that violence 
was used. 

JUDGMKNr. — The petitioner and five 
other persons were convicted of the cffeuoe 
of rioting armed with deadly weapons 
(seotions 148, ndian Penal Code). On 
appeal the Sessions Jndgaof Biliary altered 
the finding in the case of the petitioner 
(accused No. 1) to one nnder seotions 325, 
511, Indian Penal Code, and maintained 
the Bsntsnoe bat reversed the oenviotions 
of the other acoused. Toe facts, asfoand 
by the lower Courts, are ehorlly these. 
There had been ill feeling between accused 
No. 6 and prosecution witness No. 4, the 
Sub-Inspector of Polios of Kowtalam, and 
there was a charge against 6th acoused of 
having wrongfully confined P. W. N>. 4 
and P. W, No. Toe Sub-Inspector of Adoni, 
who had been deputed to investigate the 
case, leirning that G;h acoused had sent 
for some bad characters from Halvy to 
commit offences against the Police, deputed 
a party of Head Constables and Constables 
with instrootioDs to watch the path from 
Halvy, and to catch any Halvy people or 
strangers who might pass that way. 

Soon after midnight on 7th May 1918 
the Police, who were lying in ambush, saw 
ten or fifteen persons approaching armed 
with weapons and surrounded them. In 
the melee the petitioner aimed a blow 
with a battle axe at one of the Constables 
21. The latter warded off the 
blow with his lathi which was oui, but 
no hurt was actually caused to P. W. No. 2. 
Five perscDs iuoludiDg the petitioner were 
illegally arrested by the Police. 

The Sub-Divisional Magistrate framing 
a charge under eeotion 148, Indian Penal 
Code, against accused Nos. 1 to 5 improperly 
omitted to state in the charge what the 
Mmmon object of the unlawful assambly was. 
The charge as framed was in these terms 
that yon at Halvy armed with deadly 
weapons, battle axes, axes aud stick’, 
ooi^itted rioting and attempted to strike 
r. Wa. Nos. 1, 2, 3 and 5 and that 1st aooQSOd 
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aimed a blovr with his bafctle ase at 
P. W. No. 2.” The Sessions Judge oame 
to the oonoIasioD that it was not proved 
that the aooased wore members of an 
nnlawfol assembly, that the oondnot of the 
aooased showed that it was not their in- 
tention to attack the Police, that the 
Folios had no right to arrest the aooased 
merely beoaase they saw them ooming 
along the road and that ro cfFecoe had 
been oommitted by aooased Nos. 2 to 6. 
The Sessions Jodge was, however, of opi- 
nion that a olear oa^e ander seotions 226, 
511, Indian Penal Code, had been made 
oat against the petitioner and that the 
petitioner was not ja8ti6ed in asing 
violence and aiming a blow with an axe 
before any arrest had besn effected by the 
Police. 

Dr. Swaminathan for the petitioner con- 
tended that the t^essions Jadge acted 
illegally in altering the conviction under 
section 148, Indian Penal Code, into one 
of more serions offences under sections 
511, Indian Penal Code that each an al- 
teration of Boding is not warranted by the 
provisions of section 4i3, Criminal Prooe- 
dare Code, and that the facts foand wanld 
not jnstify a conviction under section 326, 
Indian Penal Code, read with section 511, 
Indian Penal Code. Under section 423 (1) 
(5) of the Code of Criminal Procedure an 
Appellate Coart has the p)wer to altar 
the finding of the lower Coart maintaining 
the sentence. It is urged that in oases 
not falling under sections 237 and 238, 
Criminal Prooedare Code, the Appellate Court 
oannot oonviot a person of an offence with 
which be was not charged in the first 
Court, and reliance is placed on the de- 
oisions in Fadmanabha Payi Panniah v. Km- 
peroT (1), Criminal Revisiou Case No. 83 of 
1919, Mongalu Aorodhone Halki, In re (2) and 
OcKa Hanumappa v. Emperor (3). In Mangnlu 
Aorodhone Hathi v. Emperor (22 it was held 
by a Bench of this Court, following Datarath 
iSandal v. Emperor (4), that when persons 
were convicted of rioting and acquitted on 
appeal but were convicted by the Appel- 
late Court of boose trespass aod hurt (seo- 
tions 448, 323, Indian Penal Code), the 
ouDviotions were illegal on the ground 
that the accused could not be oouvioted 
of offences with which they were nevsr 
tbarged. It is no doubt troe that although 


hurt is generally caused in rioting, it 
does not necessarily follow that hurt is so 
caused. In this case, however, the charge, 
altbongh it was carelessly drawn ap, dis- 
tinctly sets out that let acoosei aimed a 
blow with his axe at P. W. No. 2. The 
true principle appears to be that laid 
down in Yakub Ali v. Lethu Thakur 

(5) , namely, that if the accused have been 
prejudiced by the omission to prove the 
altered charge and if the defence might have 
been of a different character had the 
altered charge been framed in the firat 
Court, the Appellate Court should not use the 
power vested in it by section 423, Criminal 
Prooedore Code, to give such an altered find- 
ing. This was the view taken by Sadasiva 
Aiyar, J., in Mannar Krisknan Chftty, In re 

(6) and I respectfully adopt it. It is suggest- 
ed that the petitioner was prejudiced in bis 
defence, as he had no opportunity of pleading 
that be was justified in resisting the illegal 
arrest and that in attempting to cause hurt 
he acted in the exercise of the right of 
private defence. It was open, however, to 
the petitioner to pot forward this plea 
in the lower Court. He denied having need 
violence and in fact the defence was that 
accused Nos. 1 to 5 were arrested not on the 
Halvy path but while they were passing the 
Police station at Kowtalam. The lower Court 
found that the petitioner commenced the 
assault and aimed a blow at P. W. No. 2, 
which struck the laihi he was carrying. 

The conviction of the petitinn'^r under 
seotions 326, 511, Indian Penal Code, is not, 

I think, bad in law, but the sentence, one 
year’s rigorous imprisonment, is, in my 
opinion, much too severe. The Police appear 
to have acted in a high-handed and illegal 
manner. 1 confirm the oooviotion but reduce 
the sentence to ore of three months’ rigorous 
imprisonment. The petitioner must surren- 
der to his bail and serve ths unexpired 
portion of the sentence. 1 see no reason to 
interfere with the order directing the peti- 
tioner to give security under section 1C6, 
Criminal Prooedare Code. 

it. C. P. 

Conviction affirmed; 

Sentence reduced. 

(0) 30 C. 23i». 

(6) 35 Iml. Cm. 816; (1016) 2 M. W. N 267i 4L 
W. 873; 17 Cr. L. J. 384. * U. 
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CALCCrTA HIGH COURT. 
Cbiuin&l Revisions Nos. 529 ind 560 of 1919, 

Jaly 24, 1919. 

— Sir L'vooslofc Sanderson, Kt., Chief 
Jaeiioe, and Mr. Jastioe Nefvboald. 

GUNPAT RAl KHEMKA— Petition*,! 

versus 

W. G. GOOD — Opposite P^rtt. 

Criminal Procedure Code (Act V of 1898^, 8S. 20, 
29-~Calcutta Port Act (III B C. of 1890;, ss. Hi, 

139 — Presidency Magistrate, jurisdiction of, extent of— 
Offence committed outside Calcutta but within limits 
of port, cognizatice of. 

The Presidency Magistrate of Calcutta is an 
otiicer authorised to exci'cise tbo powers of a 
Magistrate within the limits of the port of Calcutta 
and is competent, under section 20 of the Crimiual 
Procedure Code, to entertain a complaint of an 
offence under section 84 of the Calcutta Port Act, 
in respect of an offence committed outside the 
limits of Calcutta but within the limits of the port 
of Calcutta, [p. 823, cols. 1 & 2.] 

Per Newbould, J . — The provisions contained in the 
first part of section 138 aud the whole of section 
139 of the Calcutta Port Act were made through 
excess of caution and were based upon the provisions 
of section 29 of the Criminal Procedure Code.[p- 623, 
col. 2.] 

Criminal revisions againit (be order of 
the Chief Presidency Magistrate, Calootta, 
dated the 10th Jane 1919. 

In Ob. R. No. 529. 

Babas Manmatha Nath Mukherjee and 
Satindra Nath Mukherjee, for the Petitioner. 

Babas Dasarathi Sanyal and Heramba 
Ohandra fortbe Opposite Party. 

In Cb. R. No. 560. 

Babas Dasarathi Sanyal and Seramba 
Ohandra Quha^torthe Petitioner. 

Babas Manmatha Nath Mukherjee and 
Satindra Nath Mukherjee, for the Opposite 
Party. 

JUDGMENT. 

Sasdirson, C. J. — Two Roles have been 
issued, one No. 529 and the other No. 560, 
and they were in oonneotion with certain 
prooeedings which were taken against one 
Ganpat Rai Khemka, who was alleged 
to have committed a breach of the provisions 
oontained in section &3 of the Oaloatta 
Port Aet of 1890, and to have committed 
an offence under section 84. The pro* 
oeedings were taken before Mr. Das Gapta, 
who on the 8th of May of this year was 
acting, as we are informed, on behalf of 
the Chief Presidency Magistrate; and the 
most important point which has been raised 


in respect of Rale No. 529 is whether the 
Fresideooy Magistrate bad jarisdiotion over 
the matter. The alleged offence admittedly 
took place oatside the limits of Caloatta, 
bat admittedly within the limits of the 
port of Caloatta: and, the argument of 
the learned Vakil, who obtained the Rale 
io No. 529, shortly stated, is that altboagh 
the Presidency Magistrate may have 
jarisdiotion oatside the limits of Calcutta 
bat within the limits of the port of 
Caloatta for certain offences, be has no 
jarisdiotion oatside the limits of Caloatta 
and within the limits of the port, in 
respect cf offences against the Caloatta 
Port Act, ard be farther contended that 
the intention of the 1890 Port Act was 
that the trial of offences aoder that Act 
sboald take plaoe before the tribanalS' 
especially appointed by that Act. This 
qofStioD depends apon the provisions 
contained in sections 138 and 139 cf tbs 
Calcutta Port Act and in my jadgmeat 
also upon section 20 of the Code of 
Criminal Prooedare of 1898. Section 138 
of the Caloatta Port Act provides: '*Every 
charge of an offence against any provision 

of this Aet alleged to have been 

committed within Caloatta, may be instituted 
before any Magistrate having jarisdiotion 

**That section makes it clear that an 

offence committed against any provi* 
sions of this Act within the limits of 
Caloatta might be tried before the 

Presidency Magistrate. That is not dis* 
pated. Then comes section 139 which 
provides: 'Every charge of an offence against 
the provisions of this Act. ..alleged to have 
been committed oat of Caloatta, may be 
heard and determined by any ofiBoer 
authorized to exercise any of the powers 
of a Magistrate in the plaoe in which 
Booh offence may be alleged to have been 
committed, according to the provisions of 
the Code of Criminal Prooedare, 1882.” The 
learned Vakil argued that the last words 
according to the provisions of the Code 
of. Criminal Prooedare, 1882,” regulate the 
mode of trial, As at present advised, I 
am inclined to agree with the interpftta* 
tion which the learned Vakil pats upon 
those words, althoogh that is not necessalT 
for the decision of this case. The learned 
Vakil has drawn oar attention to the^ 
differenoa in langaage of the tiro seetion^ 
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in desoribing the tribanal ; in section 138 
the words are “any Magistrate baping 
jarisdiotion/’ and in section 139 the words 
are “any officer antborised to exercise any 
of the powers of a Magistrate in the place 
in which such offence may be alleged to 
have been committed:*’ and, be bas drawn 
onr attention to oartain pravion^ Acts 
which, he contends, show the origin of 
those words, inasmaoh as he pointed oat 
that there were certain persons who were 
anthorized to exeroise some of the powers 
of a Magistrate, altboagh they might not 
be anthorized to exeroise all the powers 
of a Magistrate. Bat to my mind, the 
difference in the words used in section 138 
and tho^e need in section 139 does not 
eonclnde the point, beoanse the words in 
section 139, “any officer anthorized to 
exeroise any of the powers of a Magistrate 
in the place” do not specify the tribanal 
withont reference to some other Act, and 
we have to see what officer is anthorized 
to exerojse any of the powere of the 
Magistrate in the place in which the 
offence in this ease is alleged to have 
been committed As I have said, admittedly 
tbe alleged offence was committed within 
the limits of the port of Calcotta. When 
we look at section 20 of tbe Criminal 
Procedure Code, we find as follows: Every 
Presidency Magistrate shall exeroise jarisdic- 
tioD in all places within tbe Presidency 
town for which he is appointed, and within 

the limits of tbe port of each town 

as each limits are deBned coder the law for 
tbe time being in force for tbe regulation of 
ports and port-dnes.” Therefore, it seems 
to me that tbe Presidency Magistrate is ao 
officer anthorized to exercise the powers 
of a Magistrate within the limits of the 
port of Oaloutta and inacmaob as the 
oflenoe U alleged to have been committed 
within cash limits, he baa jurisdiction to 
hear the complaint which waa lodged against 
the petitioner. 

The other Bale No. 560 dealt with the 
ac<iaittal of Ganpat Bai Kbemka. 1 need 
not go into all the facts which led np 
to the Boqaittal of Ganpat Bai Kbemka. 
It appears, however, that on tbe 8th of 
May 1919 the omplainaot and bis Attorney 
ware praecnt in Mr. Daa Gupta’s Goart, 
which Court hid dealt with the case on 
•ertain previous oocasians when adjourn* 


ments were granted: and, without their 
knowledge ihe oase was called on before 
the Chief Pre%idenoy Magistrate himself, 
and as the complainant and bis Attorney 
were not present, tbe Chief Presidency 
Magistrate acquitted Ganpat Rai Kbemka. 
1 think that inasmaoh as it was clearly 
owing to a misnnderstanding (for which 
tbe complainant and bis Attorney were not 
responsible) that they were not present 
before tbe Chief Presidency Magistrate, tbe 
order of acquittal oogbt to be set aside. 
The resalt will be that, both parties 
having agreed that there should not be 
two trials, the bearing of the Brst complaint 
will prooeed, and the otb^r complaint, which 
was lodged afterwards, will be sat aside. 

Therefore, Rule No. 560 is made absolate; 
and Rule No. 529 is made absolate to 
tbe extent that the second prosacation is 
qaashed. 

Nbwkopld, J. — I agree with my Lord the 
Chief Jaatioe. 

1 only wish to add eomethiog in rsply 
to tbe argument that if the Presidency 
Magistrate bad jurisdiction under tbe 
Criminal Procedure Code to try this offence, 
it would not have been necessary to make 
tbe provisions oontained in tbe Brat part 
of section 138 and tbe whole of section 139 
of the Calcotta Port Act, 111 of 1890. 
It appears to me that these provisions 
were made through excess of caution, and 
were bxsed upon tbe provisions of section 29 
of tbe Criminal Prooednre Code. That 
section provides that trials of offences 
under laws other than the Indian Penal 
Code, such as the Port Act, shall, when 
any Court is mentioned, in this behalf in 
such law, be tried by such Court. I 
think tbe drafters of the Act had that 
section in their minds, and thought it 
desirable to provide in the Act for tbe 
tribunal in which oSeaoss under it should 
be tried, aud consequently iutroduced into 
section 139 words similar to those in 
section 20, with the intention of leaving no 
doubt that oSanoes under the Act should 
be tried when committed out of Calcutta 
but in the port of Calcutta by a Preai. 
denoy Magistrate who bas bsen authorised 
to exercise jurisdiotioo by section 20 of 
the Code of Criminal Procedure. 

ifiuZa No. 529 muds nbtoluteinpuft', 
Rule No. 560 made abeolute^ 
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PUaKi CHAMDRA DS t>. AMBISA CHARAR. 


AyAPH BE0ARI LAL V. EMPESOB. 


CALCUTTA HIGH COURT. 
Criminal Revision* Wo. 1067 op 191S. 

Janoary 2, 1919. 

Vresenl '. — Mr. Jastioe Biobardaou and Juatioe 
Sir Syed Sbamsal Hoda, Kt. 

PURNA CHANDRA DE— Complainant - 

Pet.tioner 

versus 

AMBIKA CHARON ADHIKARI and 
others— Accosbd - Opposite Paht. 

Criminal Procedure Code ( Act V o}' 1896^, t>»t. 203, 
437 — Vinnixsal of complaint on report of pancbayat 
without hearing complainant — Further en'iuirg, 
whether can be directed. 

Whero a complaint charjyin'' the accused with 
assault and theft was dismissed' by a Mn-jistiMtc mi 
receipt of tlio panchayat report without hearing the 
complainant and referring only to the charge on 
assault: 

Held, that further enquiry must be made into the 
allegations made in the complaint. 

Ralo againet the order of the Snb-Divi* 
fiional Magistrate, Ranagbat. 

Baba Khitish Ohandra Chakravatly, for the 
Petitioner. 

JUDGitENT, — This is a Rale to show 
oaoee ^hy farther enqoiry should not be 
made into the complaint Bled by the peti< 
tioner. 

It appears that the petitioner had charged 
oertain persons not only with assaalting some 
of bis boatmen bat also with theft of two 
ehalie of bamboos. We are informid that 
the value of these bambeos is Rs. 1,000. 
The Snb‘ Divisional MagUtrste after hearing 
the oomplainant sent the case to the local 
panchayat for investigation and report. The 
panchayat submitted a report which is 
among the papers before ns. Apparently, 
on receipt of this report, the Sob Divisional 
Magistrate dismissed the complaint without 
giving the complainant an opportunity 
of being heard. Jn dismissing the 
complaint the Sub Divisional Magistrate 
refers only to the charge of aseanlt and says 
nothing about the alleged theft of bamboos. 

In the oiroumstanoes we are of opinion 
that further enquiry should be made into 
this complaint and we direct accordingly, 

Buie made absolufe. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 918 op 1919. 

September 22, 1919, 

Present : Mr. .Tustioe Byves. 

AYADH BEHARI LAL — Appellant 

versus 

EMPEROR— O-’POSTTE Pariy. 

Criminal Procedure Code (Act V of 139Vi 2U— 

Joinder of charges —Trial joint on eight counts, legality 
of — Procedure 

Accused was sent up for trial under sections 21P, 
409 and 46® of the Penal Code on eigSt eoints and 
was convicted on four coants under sections 40} and 
466: 

Held, (1) that having regard to the provisions of 
section 264 of the Criminal Procedure f'odo, the 
accused could only be tried on three counts in one 
trial; 

(2 ) that the procedure adopted in this case being 
in contravention of the provisions of section 234 
of the Triminal Procedure Code, the trial was illegal 
and must be set asido. 

Crimioal appeal against tbe order of the 
Additional Sessions Judge, M%i i pari, dated 
the 9(h of August 1919, 

Mr. J. M. Bunerji, for the Appellant, 

The Government Pleader, for the Crown. 

JUDGMENT.— In this case Avadh BebaTi 
Lai was sent up for trial under 9e3tion6218, 
409 and 466 cf the Indian Penal Code on 
eight oounts and was convicted on four* 
counts under eeolions 409 and 466. 
It seems to me that this is in oontraventidn 
of the plain wording of seolion 234 df the 
Criminal Procedure Code. According to the 
ruling of tbe Privy Conncil io the well* 
known oa‘'e of Subrahmunia Ayycr v, Kiny- 
Bmpercr (l) the trial is illegal. I, there* 
fore, set it aside and direct that the accused 
be re tried according to law, that is to say, 
on three counts only. Haying set aside 
his conviction, I direct that he ba releatdi 
on bis giving bail to ths sakisf aCjIdU o* the 
District Magistrate. 

Oase rem •nisi. 

(1) 25 hf. 61; 11 M. h. J. 231; 3 Bom. L R. fiW; 38 

I. A. 257; 6 0. W. N.83h 2 Weir. 271; 8 Sar P. 0. J. 
160 ^P.C). 
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OALOUTTA HIGH COUai. 

Appeal prom Appellate Decree No. 2033 

OF 1917. 

May 5, 1919. 

Present : — Mr. Justice Newboold. 

HARl KANTA das BARMAN amo orasRS 
—Defendants Nos. 2, 3 and 4— Appellants 

t CTStiS 

BIKI NURANNESSA and others — 

ReSPOvD'CNTS. 

Bengal Tenaneg Act I VIII li CM 885). 108— iifConl 

of Rights, entry in, suit for correctiofi of— Presumption-^ 
Burden of proof — Lnndlurd anti /c«an < — Tenant attorn- 
ing to third person, effect of — atftrrse possession. 

i»a.i9uit for correction of the Record of Rights 
under section lOd of the Bengal Tenancy Act 
there is primarily a presumption in the defendant’s 
favour, and tho burden of proof rests on the plai>it* 
iff to show that tho entry is wronj? [p K'^6, col i ] 

Where during the subsistence of a tenancy the 
tenant attorns to a third person, he becomes liablo 
to oviction at tho option of tlje landlord: '^ut until the 
landlord indicates his intention to put an end to 
tho tenancy, tho uiero act of uttorumeut to a 
third parson docs not transfer possession from the 
landlord to the third person Tp. 6^6, col 2.] 

Appeal agaioet the deoree of the Speoial 
Judge, Jalpaigari, dated the 23rd of Jane 

1917, affirming that of the Aseistant Settle* 

ment Offiaer, Jalpaigari, dated the 29th of 
November 1915. 

FACTS appear from the iudgment. 

Baba Nagendranatk Qhose (with him Baba 

BankimfJhandrii OhoBe)^ for the Appellants, 

Defendants Noa. 2, 3 and 4 are the appellants. 
The appeal arises out of a suit, under 
Beotion 106 of the Bengal Tenancy Aot, 
for oorreolion of the Reaord of Rights. The 
jams of the tenant, Rap Kanta, was entered 
in the Record of Rights as being nnder 
defendanta’ tenore. The loner Ooort baa 
token a wrong view of section 106. The plaint* 
iff B tennre— Ra. 201 jama— was parobased 
on 20th Augaat 1883 by one K. In that 
year the then proprietors of the defendants’ 
toonre— Rs. IbB jama— sned the tenants of 
thiajomo for rent. Inthatanitfr intervened 
Qnder Act X of 1859. Rent was decreed 

on. P^’Adeoeaaors.in-iotereat. 

That becomes cooclaaive onlees a eait ie 
brought within one year from decree. K. 
•old bis tenure to H. and if. in 1901, 
Present plaintiff purobaaad the tenure 
from them in 1909. My purchase of the 
tonve waa in l91l. In 191^ plaintiff 
mstituted a auit for ejectment of Rap Kanta. 
^np Santo alleged that be waa my tenant. 

40 


In 1914 the suit was compromised and 
Rap Eauta attorned to the plaintiff. The 
reoird of rights then took place in the 
same year and I was recorded as proprietor 
of the land in diapnte. My aubraission is 
that a tenant may pay rent to a third 
person but that does not amount to the 
dispossession of the. landlord. Refers to Bejoy 
Ohunder Baner'ee v Rally Prosonno M.ooheriee 
(0, Srinivasa Ayyar v. Uuthmami Pillai 
(2). My title is to be traced from the 
time of the rent decree under Aot X of 
1859. I could produce other dooumsnts to 
show that I have all along been in poasession. 
The present suit is really a suit for recovery 
of possession in the guiae of a suit for 
rent. Mere denial of the landlord’s title does 
not t?rmiDate the tenancy. Possession can* 
not be recovered in suit under section 106, 
Bengal Tenancy Aot. Refers to idohuni 
Padmalav Ramanuja Das v. Luhmi Bam (3). 
The leoanoy cannot be terminated nnless a 
notice is served. The learned Judge has 
fallen into an error by refusing to go into 
the question of title. Saits under section 
106 are of the nature of declaratory suits. 

I cannot establish my case nnless I prove 
that I am the landlord. 

Monlvi Waked Hostain (with him Biba 
Nalin lhandra Raul , for the Respondents.— 
The case is wholly coocluded by findings of 
fact. Rap Kanta, the bast man who could 
give all information, was not called by 
them. The other side had got suffloieot 
notice of disclaimer from Rap Kanta. The 
real question ia whether the land in dispute 
appercaius to the jama of the plaintiff or 
of the defendants. That question has been 
finally decided by the Oivil Goarts, and in 
second appeal the findings of fact cannot 
be distnrbed. 

Babu Nagendranalk Ohose, in reply.— As 
regards the qaeation of limitation I would 
refer yoar L »rdahip to S. 0. Gaba’s Indian 
Limitation Aot, pages 389-90; Thinman Pande 
V. Haharaia of Viti marram (4), Acharath 
Bappun V. Matkummal Ohovi{b)\ Lilmoban 
Makerjeeon Limitation, pages 209*10; Bam 


^{1) 4 C. 327, 2 SJioine h. E. lOSj 2 lad. Deo. {n. a.) 

(2) 24 M 246. 

(3) 12 0. W.N. 8, 

(4j 29 A. 69.3; A. W N. (1907). 185: 4 A L T un 

^ "I' 3^7, 19 M. D. >. 


M. L. I. 160. 
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Newoz Acharjee v. .^haskt Buikan Htsser (6), 
Qanoabai v. Kuluia Don Mnhya (7), Wali 
Ahmed Ohowdhry v. To/a Meah Ohowdhry (8). 


JUDGMENT. — This appeal arises oat of 
a suit under seotion 106 of the Bengal 
Tenancy Act in which the plaintiff re 
Bpondent prayed for correction of the Record 
of Riffhts. ^ Both Courts have decided in 
the plaintiff’s favour. In the suit three 
corrections were sought to ’be made, but I 
am now only concerned with the third and 
that is whether a certain plot of land of 
which one Rap Kanta Das ie in actual 
occupation appertains to the tenure of 
Rp. 201 odd belonging to the plaintiff, or 
to the tenure of Rs. It8 odd belonging 
to the defendants'appeliants. 


The Bret Court decreed the suit, and on 
appeal to the lower Appellate Court it 
was contended amongst other points that 
the decision of the lower Court was based 
on inadmissible evidence ; the learned Judge, 
however, in his judgment has not dealt 
with these points. He baa held that as in a 
title suit brought by the plaintiff against 
Rap Kanta in 1912, Rnp Kanta oompromiEed 
and admitted the plaintiff’s title, the plaint- 
iff must be held to have been in possession 
since then through Rap Kanta and that 
as there was no evidence of subsequent 
attornment to the defendants, the plaintiff 
must be held to have been in possession 
ever sines. In my opinion these bndings 
are not suffioieot for the decision of the 
appeal. If. as the defendants-appellante 

alleged, Rnp Kanta was holding the land 
as their tenant, when the plaintiff brought 
the Buit to ejeot Rup Kanta. the subsequent 
attornment by Rup Kanta to the plaintiff 
would not have the effect of oueting the 
defendants from possession ; as was held 

Baneritt KMti Proionno Mookerjee ( 1 ); 
one who holds poeeeeeion on behalf ol 
another does not by a mere denial of thal 
others title make hie possession adverse 

Statute of limitation. By adverse posses. 
Sion I understand to be meant possoeaioi 
by a person holding the laud on his owr 
behalf other than that of the person whc 

S s'l Vw.® <"■ «7. 


1 may ali^o refer to a deoiaion of the Madras 
High Court in the case of Siinivasa AyyaT 
V Mutlusami Filial (2), where it "as held 
that ‘A (ecaot repndiatiug the title under 
which be entered be3ome8 liable to immedi- 
ate eviction at the option of the landlord, 
but until the landlord indicates that he 
intends to exercise his option, the tenancy 
eabsists.” 

It is not suggested in the present case 
that the defendants ever took any steps 
to put an end to the tenancy of Rap 
Kanta nnder them, aasumiog that such a 
tenancy existed. So long as such a tenancy 
had not terminated, Rnp Kanta’s possession 
of the land would be the possessioo of the 
defendants and his attornment to the 
plaintiff woold not transfer possession from 
the defendants to the plaintiff. 

ft is contended that the lower Appellate 
Court has found as a fact that Rup Kanta 
was a tenant of the plaintiff; but this does 
not api:e<r to be so. The most that can 
be found in the judgment in support of 
this contention is the statement that "there 
is DO evidence at all of defendants’ 
possession beyond tbeir allegation that Rup 
Kanta was tbeir Chokanidar.” Their allega- 
tion that Rap Kanta was such a Gbokanidar 
is evidence which should have been con- 
sidered by the loiver Appellate Court and 
an express Boding ebonld have been come 
to whether 'that evidence was credible or 
not. It most be remembered that the defend- 
ants were euooessful before the Settlement 
Officer in getting their names entered io 
the Record of Rights; so, primarily there 
is a presumption in the defendants’ favour 
and the harden of proof rests os the 
plaintiff. 

Next it is contended on behalf of the 
appellante that the remark in the judgment 
which 1 have just quoted has reference to 
the defendants’ possession after the attorn- 
ment of Rup Kanta, and as the learned 
Judge eeems to think that, that was the only 
point on n^hioh the case turned. That may 
be so. The case must, therefore, be remanded 
for a re bearing by the lower Appellate 
Oonrt for a determination of the point 
whether at the time of the oompromise 
between the plaintiff and Bap Kanta and 
Rnp Kanta’s attornmeote to the plaint- 
iff, Rnp Kanta was holding the lend 
nnder the defendantB on a tenaney whieh • 
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was still Eobsidtio^. If the hading on this 
Question be in the affirmative, the plaintiff’s 
snit will be dismisred. If otherwise, the 
plai’nliff will be entitled to the decree 
which she bee obtained. The point will 
be decided on the evidence on the record. 

I accordingly set aside the decree of 
the lower Appellate Court and remit this 
case to that Court for a re-hearing according 
to the remarks 1 have made above ic my 
judgment. 

Costs of this appeal abide the result. 

Decree stt a$id ‘ ; 

Case remitted. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit No 339 

OF 1918. 

July 7, 1949. 

PrMen<:~Mr. Justice Pratt. 

MURaDALLY SHAMJI * Plaintiff 

versus 

B. N. LANG — Dafsndant. 

Vresidenc'j Towm Insolicnoj Act (lUo/lQOiiJ, s. 
Sa (W -Di><r>iaig(i of insolvent, suspension of,eJfccl of 
—Ftnal order, whether necesS'inj—Pntcticc of Bombay 
High Court— Practice contrary (o law, whether can be 
upheld— Civtl Procedure Code (Act V of 19J8;, , 1 , bO — 
InjuncUon, suit for, against public offwer-Notice, 
lailure to give, effect of. 


A was adjudicated an insolvent and an ord** 
was made vesting hia estate in the Official Assiguei 
rhereafter he applied for his discharge and a 
order was made accordingly, but underlsection 38 (b 
of the Presidency Towns Jneolvency Act the opera 
of the order was eusponded for one yeai 
Three years after the dale of this order A acquire 
a business and the Official Assignee, in view of th 
fact that no final order of discharge bad bee 
made, took posaession of A’s stock in trade and the 
restored possession and allowed him to continu 
his business on condition of his making payment 
benefit of bis sohodulod creditors. Th 
Official Assignee then threatened to take possesaio 
u- i present suit to recover the sum 

which he had ^id, for damages for trespass an 
for an injunction for the threatened trespasi 
Upon a preliminary objection being taken that a 

r.u “ "quirod by section ft 

of the Civil P^dure Code, the suit was not main 
tamable, be dropped his claim for damages an 
for too moocj paid: 

Held, that the suit in respect of the injunc 
tion for the threatened trespass was maintainable 
oven although the required notice under section 8( 
of the Civil Procedore Code had not been given 
[p. 628, ool 2| p. 629, col. l.j 


(2) that the order of discharge operated from the 
date mentioned therein, and tJ.at A was entitled 

p eJo co'l'"r]‘"“ !^P- col 2i 

The practice of the Bombay High Court requiring 
an insolvent whoso discharge has been suspended 
to appear am obtain the final and absolute dis- 
charge after the expiry of the period of suspension 
IS contrary to law. [p. 630, col. 1.] 

Practice is a useful guide where a Statute uses a 
language of doubtful import, but a practice which 

of the law, even if such practice 
be the practice of a High Court, cannot make law. 
fol that which IS unlawful, [p. 630, col. 1. j 

Mr. Qkaswalla (with him Mr. Kanga), for 
the PlaiotifiF. 

Mr. Desai (with him Mr. B. D. N. Wadia), 
for the Dfifendaot. 


JUDGMENT,-On the 26th of September 

lyil toe plainhff lo tbiseuit wae adjadioated 
iDEolveot aod an order was made vesting his 
estate id the Offioiil Assignee. The plaintiff 
thereafter applied for his dieaharge and on the 
‘Jnd of Ojtober 1912 an order was made in 
the following terms:-* It is ordered that 
lb© insolvent’s disoherge be with proteotion 
t05pended for one year and that he be die- 
oharged as from the 2nd day of Oetober 
1913. In 1916 and 1917 the plaintiff 
acquired a eaddhry bueiness. On the 22ad 
day of January 1918 the Offioial Assignee, 
oonsidencg that no 6oal order of disobarge 
had been made, look poseeseion of the plaint* 
iff 8 stock in irade and then restored posses- 
sion and allowed the plaintiff to continue bis 
business on condition of bis making payments 
for tbe benefit of bis soheduled creditors. On 
the 7th of March 1918 the Offioial Assignee 
threatened to re-take possession, and on the 
8tb of March the plaintiff filed this snit to 
recover the sums which be had paid to the 
Official Assignee, as he esys, under coercion, 
for damages for tbe alleged trespass and for 
an injunction to restrain tbe threatened tras* 
pass. 

A preliminary objection has been taken 
that tbe suit is not maiotainableas the plaint. 

in « required by seetion 

80 of the Code of Civil Procedure. 

There is no^question bat that tbe Official 
Assignee 18 a poblio officer” entitled to such 
a notice: Joosuo Baji y. B. W. Kemp (1) 

It 18 sougbr, however, to take this out of the 
operstioD of tbe section as one of the reliefa 

claimed is for an injunction to restrain a 
fotor^ aot of ire^pM. 

(1) 26 B. b09i 4 Bomi 1. B* 929. 
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Seotion ?0 is as follows: — 

‘ No suit shall be instituted atifainst the 
Secretary of State for India io Council, or 
aifainst a public officer in respect of any act 
purportintf to be done by such public officer 
in his official capacity, until the expiration of 
two months next after notice in writing', etc.” 

It is said that the words “act purporting 
to be done by such public officer in hie official 
-capacity” refer to past and not to future acts. 
If the matter were integra, I should have 
found no difficulty in deciding that they do 
refer to future acts. If the words were 
limited to past acts, it would have been easy 
to express that limitation by such words as 
.‘‘purp'^rting to have been done”, as for 
instance in section 167 of the Bombay Dis- 
trict MunioipHlities Act, 1901. I think it 
quite clear that the clause ' purporting to be 
done by such public officer in his official 
.capacity” is merely an adjectival clause 
qualifying the substantive word act.” The 
seotion refers to official acts without any 
reference to the time when the act was or is 
.or is expected to be performed. The act may 
be past, present or future; but the only 
^qualiGcation imposed by the section is that it 
is one ooipmitted or likely to be committed in 
^tbe execution or intended execution of some 
.public duty. 

In Flower v. Local Board of Low Leyton (2) 
’a similar provision in the Public Health Act 
■(38 & 39 Vic., 0 . 65) was held to be in* 
lapplicable to suits for an injanotton. The 
judgment proceeded on the ground that a 
Court of Chancery would not have held that 
^its jurisdiction to grant equitable relief 
'was limited by the section ; for otberwiee 
irreparable injury might be done before the 
Court could intervene. The fallacy of this 
argument has been exposed in Oolls v. 
Home and Colonial Stores, Ltd. ( i). The Court 
rof Cbanodry in its ooncurreofc jurisdiction 
Atiforosd legal rights by equitable remedies. 
.'But by inadvertence equitable doctrines were 
sometimes applied to the right iostead of 
.to the remedy. This process was stopped 
iby the House of Lords in Oolls Home and 
• Colonial Stores, Limited (S). The Chancery 

C : . 

» * P. N t 

^ '''(2Mis77)6nh. D. 347{46L. J.Cli. 621; 36 L. T. 
7fi0; 26 W.U. 645. 

(3) (1904 A. 0. 179 at p. 188: 73 L. J. Oh. 484; 53 
W. R. 30; 90 L. T. 687; 20 T. h. R. 476. 
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Court bad granted an iDianction to restrain 
a building which wonld deprive plaintiff of 
some of the light he had bsen enjoying, 
but yetwoall not interfere with bis com* 
mon law right to such light as was necossary 
to make his house habitable The Court 
of Chancery had thus inadvertently enlarged 
the plaintiff’s common lav right. The 
House of Lords overruled a multitude of deoi* 
aioQS of Chancery Judges ani hell that the 
equitable remedy muU bs limited to the 
legal right. Lord Macnaghten said : — 

“Courts of Equity had no original juris- 
diction in the matter. Their province was 
simply to grant an iniunotion in aid of the 
legal right where there was danger of irro* 
parable mischief, or where an injunction 
was required to prevent raultipltoity of 
actions.” 

Now, in Flower v. Local Board of Low 
Liyton (2) an injunctioD was granted 
where plaintiff bad under the Statate no 
right of action aud thus the equitable 
jurisdiction of the remedy was inadrerteutiy 
used to enlarge the legal right on which 
the remedy was claimed. This is the very 
abuse condemned in the judgment of the 
House of Lords. 

Flower v. Local Board of Low Leyton (2) 
is, therefore, no longer good law ; and it 
is perhaps unnecessary to add that the 
Courts in India oanoot invoke the equitable 
jurisdiction of the Court of Chancery to 
override the law as enacted in the Acts 
of the Indian Legislature. 

However, Flower's case (2) was followed 
by this Court in Secretary of State 
Oajanan Krishna Sdavlavkar (4) and Nayinlal 
V. OMcial Assignee (5). In the former case 
it was stated chat if the future act was so 
imminent that it ^ra9 practically impos* 
sible. for the plaintiff to give notice and 
• serious injury .was threatened, the 
Court would not be debarred from en- 
'tertaining the' suit. This was au obiter 
dictum, as the suit was held to be barred. 
But it was followed in the second case, 
' where the suit was 61ed to restrain a threaten* 
ed sale by Official Assignee and was 

% 

(4) 10 lud. Cas. 639: 85 B. 862; 13 Bom. h. B. 
273. 

(6) 17 lud. Oag. 876; 14 Bom. L. R. U48j. 87 J. 
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held maintainable in spite of the fact that 
no notice had been {fiven. Thoagh I res* 
pectfcilly differ from this case, I am bound 
by it. 

In this suit there are two distinot oaoses 
of action : a tort already committed and a 
threatened trespass on the pUintiS’e pro 
perty. Damages are claimed for the first, 
and an iojanotion to restrain the second. 
The enit under the first cause of action is 
not maintainable. Bit the injanobi)n is a 
substantive relief claimed under the second 
cause of action. Tne threat of trespass 
was made on the 7th of March. Danger 
was indeed so imnineot that the euit was 
Sled on the Pth of l^faroh, and the trespass 
was restrained by an interim injunction 
granted on the same day. Mr. Ghaswalla 
drops his claim on the first cause of action 
and elects to proceed only on the injanction 
in respect of the second oanse of action, 
and under iVopin^a/’r ca#e (o) 1 think he is 
entitled to do eo. 

The finding ontbesecond issue will bs : 
Plaintiff having dropped the claim for 
damages and for recovering the money 
payable under coercion, suit is maintainable 
in respsot of the injunction to restrain the 
threatened trespass. 


After further arguments the Court 
delivered on the 25th July li09 the following 

UNAL JUDGMENT. — In view of the 
judgment on the 2nd issue, the only issue 
that Burvives is the first a't to whether the 
plaintiff 18 aDtitlod to an injanotioo. 

There is a suggestion in paragraph 2 of 
the written statemant that tha properly 
which the Official Assignea claims is not 
the property of the insolvent acquired after 
hi9 dig9harg6. If thi^ ^era a.i, is mi^ht bo 
contended that this propsny veiled in ths 
Official Assignee and that the effect of the 
order of discharge was not to re vest this pro. 

perty m the insolvent: Pereira, In the 

mailer 0 / (h). The point was raised at the time 
the order was made suspending the insolvent’s 
discharge but it was not clear whether the 
question was then decided. However, Mr. 
Wadia does not make this defanoc and racts 
his case solely oo the groaui that the order 
of 2nd October 1912 did not operate as a 

(6) I K. H. 0, E. in, 

m • ^ 



discharge from 2Dd October 1913, and that, 
therefore, the property, even thnogh acquired 
by the insolvent after that date, is divisi- 
ble among the insolvent’s creditors under 
section 52 (2) (a). 

Bit I thin^ fcbe words of the order of 
discharge are too clear to admit of this 
construction. The order runs in the form 
prescribed by the rules of this Court and 
it is as follows : — 

It ie ordered that the insnlvent’s discharge 
be with protection suspended for one year 
and that he be discharged as from the 
2od day of October 1913.” 

The order, therefore, expressly grants bis 
di.soharge from the 2nd of October 1913. 
Again the words of section .d? (f/), under which 
the order was made, imply that the discharge 
is granted^ though its operation is suspended. 
The word operation’ wonld have no meaning 
nnle.HS there were an order which did operate 
as a discharge. It is not the making of 
the order that is suspsnded bat the oper. 
atiori of the ordir made. The Act makes 
no further proceedings necessary after an 
order of suspension under ssotlon 3i has been 
passed. 


If authority is needed, the case of /bie, 
In re, Boustiell v. Dove ( ) is very much in 
point. That was under the English B\nk- 
ruptoy Act, l:>47. Under that Act the 
order of discharge was made by grant of 
certificate of conformity, which was not 
effective until confirmed. An order was made 
euspendiag the grant of certificate of con- 
formity 10 the fuliowing terms ;— >■ 

The said Commissioner did adjudge. . . , 
that the grant of. ..certificate of conformity 
be suspended for tbe period of three i^ears 
from tbe 3Jtb day of Jane now last and 
ordered it to be adjourned to the 3 .th 
day of June which would be in the year 
lo-i.” 


After this order, tbe new Act of 1^4? 
aboliabed the necessity for the confirmation 
of tbe certificate. It was then held that 
the order operated as a discharge from the 
30th Jane 1851 and that the order was a 
final order, although in terms it adjourned 
the proceedings till that date. The Court 
said that the order of suipen^iou ofoertl- 
finte was a grant of tbs certificate subject 


(7> (HHi) n Oil. D. 6S7;/.3 L. J. 
11. 197, 


Cli. 10.^9. 31 \y. 
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to Buoh PuEpecsioD. That i9 exaotly the 
oase here. 

It is trae that the praotioe of the Coort 
19 to require the insolvent whose dissharge 
has been suspended to appear and obtain 
the final and absolute disobarge after the 
expiry cf the period of suspension. Prao* 
tioe is a useful guide where a Statute uses a 
language of doubtful import, but a praotioe 
which is in oontravention of the Taw, even if 
such praotioe be the praotioe of a High Court, 
oannot make lawful that whioh is unlawful: 
Balkarcn i?ai v. Gobind tiath Titoari {S). 

The plaintiff is, therefore, entitled to the 
injunction he seeks and in the oiroamstanses 
1 direot that he do r^oover half hie costs 
from the defendant. 

I find on the first issue in the affirmative. 

Decree for the plaintiff in terms of 
prayers (a) and (6) of the plaint and that 
plaintiff do recover half his costs from the 
defendant. 

Suit decreed. 

(8) 12 A. 129 (F. B.); A. W. N. (1590, 3956Incl. 
Dec. (n- b.) 831. 


PRIVY COUNCIL. 

APPIAC. FROM THB CODRT OP TbR JnDlClAL 
COMMIBSIONBR, CsMKiL PkOYIKCBS. 

July 29, 1919, 

Present : — Lord Buokmaster, Lord 
Atkinson, Lord Phillimore, Sir John 
Edge and Mr. Ameer All. 

RAQ KISHORE SINGH — Plaintiff — 

ArPBLLlKT 

versus' 

Musammat GABENABAIand AKOTagR— 

' D1F4NDAMS— RbsFONDBNTS. 

Hindu Law-Custom— Inheritance -Cesaat ratio 

ceesat lex, appUcahility of-Impartible estates, origin of 
—Accept^e of aanad inconsistent with family custom, 
u nether deetroys custom. * 

I 

A apecial family coBtom of inheritance incon. 
^latent with the ordinary Hindu Law may, if observ. 


ed and acted upon, survive the primitive oonditioi 
of things out of which it originally sprang, [p. 636 
col. 1.] 

In such a case the principle embodied in the 
expression cessat ratio cessat leu does not apply, [p. 
637, col. 1.] 

One of the ways in which impartible estates may 
originate is by independent chiefs or feudatories 
being redneed in course of time to tke position of 
ordinary lemtndnrs, but such estates may also owe 
their origin to family arrangements followed up 
in practice for generations, M’hereby it was origin- 
ally agreed that the family property should be 
impartible and be held and managed for the benefit 
of the whole family by a single member at a time 
in a certain order of succession, the other members 
lieing entitled to maintenance only. A family may 
expressly or impliedly agree to continue to observe 
such a custom, even though the conditions which 
at one time made it necessary have completely 
altered, [p. 636, col. 2.] 

The mere acceptance by the head of a family 
governed by such a custom of a sanad from the 
Crown containing clauses inconsistent with the 
custom cannot destroy the custom or affect the order 
of succession which it prescribes, [p. 639, col. 1.] 

Appeal from a deoree of the Judisial 
Commissioner's Court of the Central Pro- 
vinoes, dated June 29, 1912, reversing a 
deoree of the Dietriot Court, Nimar. 

FACTS of the oase are fully set out in 
their Lordships* judgment. The appellant 
sued for possession of the Estxte of Rao 
Himmat Singh deoeased, alleging a speoial 
family custom exolnding females, by which 
be was entitled to succeed. The defendants 
were the mother and step-mother of Himmat 
Singh, who were entitled to sncceed him by 
ordinary Hindu Law and bad obtained posses* 
sion. They denied tbe custom alleged, and 
pleaded that even if it existed, there bad 
been a partition between their branoh of the 
family and tbe junior branoh to which 
plaintiff belonged. Tbe trial Judge found 
tbe custom proved, and alleged partition 
not proved: be decreed the snit. On appeal 
bis deoieioo was reversed by the learned 
Judioial OommiseioneretBatten and Stanyon), 
who found that whatever had onoe been 
the state of things, tbe family property 
bad, sinoe a settlement effected in 1964, 
when Sanads were issued by Government 
to the ancestors of tbe parties, become sobjeot 
to the ordinary Gindn Law They eammed 
np^their or<Doln»toDS as follows;^ 

Wp ravp no doubt that Rao Daolat 
Singh and Snere Singh accepted each a 
separate estate from Government, whioh 
was liable, as the Cemmissioner pointed out 

to lapse to Governmeot withont refereofit 
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to ibe other: and whatever may have been 
the rights of the two branohes of the family 
i*iter s9 in reepeot of their property ander 
previooe onstom. we are olear that the 
property granted by the Saoade was in 
eaoh ease property aubjeot to the ordinary 
Hindn Law of inheritanoe aa the severalty 
of the grantee or as the estate of the 
grantee and bis joint brethren.” 

They aooordingly dismissed the sait. 

Mr. DeGruvthej, K. C., and Mr. H. 
Johnston, for the Appellant, sobmitted that 
the trial Courthad rightly found that the 
epeoial family onetom alleged was proved 
and eubaieting. The Appellate Court had 
erred in treating the Sanads as a fresh root 
of title: these Sanads did not in faot confer 
any property at all. These Sanads only 
referred to a small part of the property, 
but they tiere relied on as showing that 
part of the property was treated as not 
being impartible, and the argament was 
that it had all oeaeed to be impartible. 
It was olear that the estate was impartible 
up to the time of Captain Maokenzie's 
report. That report showed that Captain 
Maokenzie never oonsidered the preoise 
point now raised. By taking a hereditary 
appanage in lieu of maintenanoe Shere Singh, 
the plaintiff's ancestor, did not destroy the 
impartibility of the Raj: the Appellate Court 
had mieoonstrned the agreement of 18 II. Cap- 
tain Maoketz'e in bis settlement proceedings 
had no intention of altering the order of 
sucoeseioD, and whatever was intended either 
by him or by the higher revenue authorities, 
no fresh grant could alter the established 
oustom of the family, which held its pro* 
perties quite independent of and long before 
Captain Mackenzie's settlement. 

The respondents did not appear. 

JCDGMENT. 

Lord Atkinson.*— This is an appeal from 
the decision of the Jadioial Commissioner 
of the Central Provinces on appeal from 


the District Court of Nimar, reversing a 
judgment of the latter Court in an action 
in which the present appellant was plaintiff 
and the present respondents were defend- 
ants. The faot that the reepondenta 
have not appeared on the hearing of the 
appeal before this Board, requires that 
the evidence, and the points raised in the 
case, should be examined by their Lordships 
in more detail than would have been 
necessary, bad Counsel for both the appellant 
and the respondents appeared and presented 
their respective oontentione to them. 

The action out of which the appeal has 
arisen was brought by the appellant, Rao 
Ktshore Siogh, to have it declared that he, 
as flole heir of his second cousin, Rao 
Himmat Singh, who died on the 16th 
October 1906, was entitled to a certain 
estate, particulars of which are set out in 
detail in the schedules attached to the 
plaint, of which his said cousin was 
owner in possession at the date of hie 
death, and also to recover possession of the 
eame. The appellant claims this heirship 
by virtue of a special family custom upon 
which he relies, according to which, as he 

avers, ( 1 ) females are wholly excluded from 

inheritanoe ; (2) on the death of a proprietor 
the whole estate passes to a single person, 
subject to the liability to maintain the 
other members of the proprietor’s family • 
(3) on the death of a proprietor the male 
relative who ie in the eldest line of male 
descent from him succeeds, and in default, 
the male relative in the eldest line of 
male descent, from his father, and next 
from bis grandfather succeede and so on. 
No restraint on alienation is imposed in 
other respects by this custom. 

The respondents are the mother and 
step mother of Himmat Singh, widows of 
his late father, Rao Ram Singh, claiming 
to be entitled as the latter’s heirs to the 
aforesaid estate under the ordinary Hindu 
Law. They admittedly would be so if the 
alleged ouetom did not govern the descent 
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of the eatate. The genealogical table of ts admitted to be oorreot, and ram 
the appellant’s family for the last six thus 
generations, whiob is sat oat in the plaint, 


f 

R:io Barjov Sinjrli. 


lUO DUBJA.N SINGH 

L 


'I 

Rao Uolmn Sinffh» 


{ " 
Kao Piu'tab Siiigli, 


L 


r 

Tliaktir Sftwai .Singli 
(First son) 

Kao Kislior Singli 
Plaintiff. 


r 


Fao Daolat Singli 
Wives 

(1) Godnwaribni, 

(2) Sonalini 

daughter 

i[u$amviat Rajlciiwarbai 

i. 


r 




liao Ciiatar Singh, 


Tliaknr Balwant Siagh. 


Thakur Shere Singh 
By first wife By second wife 


r 


1 

Anup Singh 
(Second son) 

Anarliai daiigliter 

L. 

1 


9 

Kanak Singh 
(Third sou) 
L. 


I 

.Sheodhan Singh. 


Rao Ram Singh • 
Wives 

(1) Musammat Qabenabai 

(2) ilnsammat Amarbai, 

(Defendants) 


r 


7 daughters L. 

I 

Sods L. 


1 


Rao Himmat 
Singh. 


The letter L ” appears under the names 
of those pereona still alive who are not 
parties to these prooeedings. 

It is in the plaint averred, amongst 
other things and snbseqaently found by the 
Distriot Judge, that oertain properties of 
which the appellant was then in actual 
possession were by a oertain instrument in 
writing, dated the <lst January 1841, 
obtained by hie grandfather, Sbere Singh, 
from Rao Partab Singb, the then bead of 
the family, in lien of the yearly sum of 
Be. 210, formerly received by him for 
maintenance. This document is Exhibit P. 
42. From the extraordinary and, as it 
appears to their Lordships, misleading use 
made of it hy the Appellate Conrt, it 
becomes necessary to examine its terms in 
detail. It is further averred that, with 
oertain trifling exceptions, named by the 
Dis^iot Judge, the whole family estate 
in the sohedule to the plaint described 
descended from Rao Durjan Singh to Hao 


Barjor Singb, from him to Rao Mohan 

Singh, thence to Rao Chatar Singh, and 

from him to Rao Partab Singb, and thence 

to Rao Daolat Singb, all of whom are 

named in the above-mentioned genealogical 
table. 

It is also averred and not disputed thak 
Rao Daolat Siugh died on the 23rd 
Angust 18 sO, possessed of the whole of the 
said family estates, leaving him surviving 
his two widows Musammat G-odawaribai 
and Muiammat Sonabai, and one danghtefi 
Musammat Rajkuwarbai, who is still 
alive. 

It is further averred that Rao Ram 
Singh, who was a younger brother of 
Rao Daolat Singb, lived separate from the 
latter, receiving certain sums of money for 
his msinteaance ; that on the deub of 
Rao Daolat Singh, in the events which 
fa^ happened, the family estates passed hy 
inheritance to Rao Ram Singh, who gave 

hy registered dfed to the widow! of bft 
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brother, Daolat Singh, for their maioteDaDoe personal knowledge of the grant cf R?. 210 
one village, some lands, a hoase and a per aanam for maintenanoe, mr of t‘e 

cash allowance ; and that after the death exeontion of the eftrana?«a therein mentioned, 

of these widows the property so given re- bnt alleged that even if the Court were’ 

verted to Rao Ram Singh, Afasammat to 6nd in favour of the existence of the 

Rajknwarbai receiving nothing ; and that agreement, it would be of no avail by 

Rao Ram Singh died on the 30fch May reason of the aforesaid partition, and 

1905, leaving him surviving two widows, estoppel. 

the defendants in the case, ore son. Himmat The appellant in a written statement 

Singb, who died childless on the Slat May in reply traversed all the material averments 

1905, and seven daughters. In the written ccntained in the written statement of the 

statement of the respondents Sled the 13th defendants ; and as to the sum of Re, 210 

November 190:', they, in addition to putting said that it was at the Zamindari Settle-* 

the appellant upon strict proof of the family ment commuted by the Government into 
custom relied upon, and denying that any a hereditary annual pension of Rs. 150 
rule of primogeniture existed in the caste and Moo^a Malgaon on Jageer. ’ 

and family to which the parties litigant The following ten issues were settled by 

belong, pleaded that even if the Court the learned District Judge, C. S. Finlay : 

should 6nd in favour of the e-xistenoe of “Issres. 

some kind of rule of primogeniture binding “I. Under what eirourastanoes are the 
the family, it would be of no avail to appellations of ‘ Thakor ’ and ‘ fCuwar ’ 
the appellant, inaflmooh as before the first applied to member.s of the Bhamgarh 
Settlement- in ly64i there was a partition family ? 

of Ihefamily estates between the senior “ II. Does Government confer the title 
and lunior branches of this family, by reason of Rao on the person eucofeiiing to the 
of which the junior branch enjoyed exola- Bhamgarb proper’y and in particular was 
eively the property then io their possession ; it conferred on plain'iff by Government on 
that Shere Singh, paternal uncle of R\o 29th January 190: H 

Daolat Singh, made a repr-eeotation of “ill. Does a law or custom of primogeni* 
this fact to the officer in charge of the ture prevail in the Bhamgarb family, and 
Zemindari Settlement during its progre.9B if so, what are its details and incidents? 

between the yeara 1858 to l?6i, and that “iV. Was there a partition between the 

on the faith of this representation separate senior and junior branches of the Bhamgarb 
Jageer and pensions were allowed him to the family of the nature indicated in paragraph 
detriment of the interest of Rao Daolat (2) (c) of defendante’ written statement, 
Singh, who, on the faith of the repreaen- dated 13th November 1908 ? If so, what is 
tatioD, did not claim a larger pension, nor the effect of such partition on plaintiff’s claim? 
the grant of the Jageer with reepedt to Is plaintiff estopped from claiming a right 
property assigned to Shere Singh ; that to snooeed to the property in suit ? 

Shere Singh, as one among numeroue junior “V. Did plaintiff’s grandfather, Sbersingb, 
membere of several Z^minduri families, receive a yearly grant of Re. 2i0 ee 
well knew that he would have, In future, maintenanoe allowance under an ‘ Ikrar* 
no claim to the eocoession to the senior namah ’ dated Magh Vadi 14 Sambat 1897, 
branch, but that on the extinction of beira »xeca(ed between Shersingh and Partab 
the property would lapse to the Govern- Singb ? What is the effect of the partition 
ment; and that the appellant wee, by and estoppel, if any, described in the last 
raasoD of tbe above representation, estopped issue on this 'Ikrarnameh’ and the arrange* 
from claiming any right to succeed to tbe ment made thereunder ? 

property In f-uit, the above-mentioned parti- “VI. Has tbe British Government since 
tion having deHtroyed the right of the its advent paid a definite sum to Shersingh 
junior branch, if they had any, to succeed in^ Ten of his Zamiodari rights? 

ft » r iv 1 j • « ^ of the property ancestral.? 

Ihe resuonients further plaid in reference Was all of it enjoyed by the seveial ancestors 

to the mattera set forth the third pir* mentioned in paragraph (3) of the plaint? 

^raph of the pUint that they h»v« po Ip particular are properties Noe. (30), (3U 
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(46) and (53) in the possession ol the 
defendants P Wbat is the natnre of pro* 
perJy No. (53) ? 

Vlil. Is plaintiff the heir of Rao 
Himmat Singh P 

IN. Are plaintiff’s olaims for a deolara* 
tion and for possession rednndant P 

“ X. To what relief is plaintiff en. 
titled P” 

The learned Distriot Judge who tried 
the oase, C. Seetra Rao, in a lengthy 
and elaborate jodgment, delivered on the 
19th November 1910, analyzed in minnte 
detail all the evidence given in the ease, 
oral and documentary. He dealt at length 
with the early ocoopation of Nimar by 
Rajpot Chiefs as described in the Settle* 
ment Reports of Captain Forsyth and the 
Zemindari Settlement Reports of Captain 
Mackenzie, Commissioner for the Nerbndda 
Division, and also with these portions of 
the latter report relating to the history 
of the Zemindari property, the subject 
of this salt, and be fonnd amongst other 
things:-' 

(1) That in the Bbamgar family to 
which the parties litigant belong the brothers 
of a sonless Gaddawale are styled Knar, 
and sfaoald the Gaddawale have a ^on 
tbat SOD is styled Knar and the child’s 
paternal ancles are styled Thakar. 

(2) Tbat in this same family the 
Gaddawale gets the title of Rio, and 
that the Indian Government, on the i9ib 
January 1908, conferred tha^ title on the 
appellant on bia succession to Rao Himmat 
Singh, deceased. 

He then summarizes in the following 
words the historical couclasions whioi the 
above mentioned reports of Captains Forsyth 
and Mackenzie appeared to him to estab 
lieb: — 

(1) That the Bbibala, the family to 
which the litigants belong, sprung originally 
from the intermarriage of one of the 
invading Rajput chieftains with a member 
or members of a local clan iuhablting 
the hills bordering on Nerbndda, and are 
DOW true Rajpute. 

(2) Tbat the anoeetors of the plaintiff 
came from the north and occupied tha 
Central Nimar about 20 generations ago. 

(3) Tbat they snbdmd the Bbile three 
or four centuries prior to the Muhammadan 
•enquest of Nimftr and were obiefe. 


(Paragraph 40 of Captain Forsyth’s 
Settlement Report.) 

(4) That they brooght with them the 
institutions of their race, one of which is 
Gaddi. The sucoeEsion to the Gaddi being 
by primogeniture ard the other members 
being provided with maintenanoB. 

(d) Tbat in the time of the Muhammadan 
rule the chiefs were constituted hereditary 
Zemindars or Ssoal officers of their tracts 
with hues,*' and were allowed to retain 
the villages actually in their possession. 

(6) Tbat in later times of the Mubam* 
madan rule the Rajput Zemindars were 
deprived of all Bsoal funotionp, though 
thfy were allowed to retain the title of 
Zemindar and the hues and lands attaching 
to their offices. (Paragraphs 120 and 121 
of the Settlement Report.) 

(7) The Zemindars had property in the 
lands which were considered their private 
properly* 

(8) The Rajput Zemindars rendered 
nominal eervioe to the State till the 
advent of the British Government and the 
Zemindari settlement. 

These hue/, which took the ebape of 
percentages of revenue oolleotiocs, were of 
considerable value. 

The learned District Judge, having thus 
dealt with the historical aspect of the 
case, proceeds to dispose of the different 
issues raised on the pleading, especially 
the third and most important issue, namely: 

Does a law or cuEtom of primogeni* 
tare prevail in the Bbamgar family, and 
if Eo what are its details and icoidentEF” 
The burden of proving this issue be 
rightly held lay on the appellant. The 
examination of the evidence bearing upon 
this' issue covers printed pages of the 
Record, from page 801 to page 318. He 
ultimately huds that the custom of primo* 
geniture prevails in the family of the parties 
litigant; that under it women were excluded 
from inheritance, and tbat the male rela* 
tive who is in the eldest line of male 
descent from the last holder or his father 
or grandfather succeede. It will be observed 
that the learned Judge uses the present, 
not the past tense, "prevails,” and tbat be 
does not state tbat the custom involves any 
restraint on alienation. 

It is in their L^riebipa’ view clear that 

there was abusdaot evidence before the 
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learned Jadge to jaatify him as a reasnoable 
mao io finding as he has found on this iasne, 
and they do not find io thf evidenoe 
anything to lead them to think that his 
eoDolaai n was errooeons. Well, if he bs 
right in this, thisoastom beoame the law 
of the family regalatiog the aaooesnon (o 
the family estate. The ordinary Hindn 
Law did not apply to it save so far as it 
was not inonnsistebt with the oastom. It 
is in their Lordships’ view dear that saoh 
a oastom may, if observed and asted apon, 
sarvive the primitive oondition of things 
out of wbioh it originally, from the very 
neoeseity of (be ease, sprang; and it is, 
they think, perfeotly olear that the bead 
of tbe family for the time being ooald 
not, by aooepting from tbe Government of 
India a Sanad oontaining olaases inoonsistent 
with tbe oastom, destroy it or render it 
inoperative. 

Tbe learned District Judge then proceeds 
to deal with issaes Nos. 4, 5 and 6. In review- 
ing the evidenoe bearing apon issaes No.s. 4 
and 5, be deals speoifioally with Exhibit 
P. 42, tbe agreement of tbe 2l8t Janiary 
1841, and tbe two Sanads dated the I8th 
Daoember 1865, identioal in all respaots 
save as to the property dealt with, given 
to Rao Diolat Singh and Sbere Singh 
reapeotively, and he finds that the evideoae 
as a whole shows that there was no 
partition between Partab Singh and Sbere 
Singh ; that there was an agreement in 
January 1811, by wbioh Shore Singh 
received Rs. 210 a year, a Jirat, and some 
trees as his maintenanoe allowance. On 
issae No. 6 be finde that tbe British Govern- 
ment realized the hua, and that oat of 
the hue dae to Daolat Singh Re.* 210 
were paid to Shore Singh, and the balanoe 
direet to him, and that Exhibit P. 42 lends 
sapport to tbe finding that Sbere Siogb 
reoeived Re, 210 direot from the Govern- 
ment. Ultimately tbe learned Diatriot Jadge 
finds that the appellant is entitled to 
possession of tbe properties in sait except 
items Nos. 30, 31, iQ and 53. 

Before dealing with the judgment of the 
Court of Appeal it woold be well to examine 
this dooameot, P. 42, oonsidering tbe ose 
wbioh has been made of it by that tribonal. 
It is found at page 140 of the Record. It 
tokat tba form of a letter written by 


Sbere Singh to Partab Singh, it rar.f 
thus 

I shall get Rs. 2l0 annually for u.y 
food and other expenses. Too should, there- 
fore, oaase it to be paid to me directly from 
the Sarkar. (1) Chhote land of tbe village 
Rangaon. (2) Old Mango Grove at Bham* 
par. (.3) Mowha Grove of Rampur. (4) 
Tbe boQSA situate on the road in which 
I live. I shall be receiving as above and 
1 will serve the Raj and will go wherever 
ordered. My deeoendants and I will 
enjoy it. In care there shall be no 
descendant from me it will lapse to the 
Raj. I will not give it to anyone. 1 will 
not act agaioFt year pleasure.” 

It would be diffi.alt to releot words to 
indicate more complete loyalty and enb- 
servfenoe to tbe Raj than do these words. 
It is simply an agreement by the head of 
tbe family to devote certain portions cf 
the family property to the maintenaDce cf 
a janior member, that is, an alienation 
pro tanto of an impartible estate wbiob every 
bead of saoh a family not restrained from 
alienation by a family custom is entitled 
to make, though tbe estate be impartible. 
[Sor/a; Kuariv Diornj ^r?<ori(l), Oangn/ihara 
Rama Rao v. Hamh of Fittapur (2) J To 
treat it as it is treated by tbe Appellate 
Court at page 347 of the Reoord as an 
example of tl e eemi-bostile assertion hy 
the younger members of a family of a 
right to a provif-ion out of the family as 
a permanent settlement, in the shape of a 
portion of tbe estate, ie quite inaeonrate. 

Tbe Appellate Court does not seem to 
have been of opinion that the evidence 
did not establish that tbe oastom fonrd 
by tbe District Judge to be an existing 
operative oastom was not at some time or 
other before tbe Settlement of 1865 existing 
as an operative binding oastom. So far they 
seem to oonour with the lesrned District 
Coart Judge. Where they differ from him 
apparently is that they held (bat tbe 
oastom, tboogb once existing and operative, 
has cessed to be so, either btesoEe tbe 
primitive conditions oat of wbioh it sprang 
bad ceased to exist, and, therefore, cesiat 

(i) 15 I. A. 61; Sar, P. C. J. 139} i 0 A. 12 
Ind Jur. 2l^i 6 Ind. Deo. (n. ■ ) 18?, 

I2)47 1nd. Can. 354:46 1 A. 148} 35 M.D. J. 302, 
24M.L. T. 276. 16 A. L. J. taS; 41 M. 778; 28 0. L J 
428} fi P. L. W. 267: 20 Bom. L. B. 10)8} 83 C. W. N 
17?} (1918) M. W, N. 022. 
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ratio cessat lex, or because owing to fcbe 
improvement in education and the spread 
of sooiaiietio ooinions oonseqaent thereon, 
the oustom has teen eo gradually but 
flteadily and persistently encroached upon 
that it has, as it were, been eaten away, 
and has ceased to be observed or applied, 
or because it has been destroyed by the 
grant and acceptance of the Sanads above 
mentioned, since they contain provisions 
ioconeistent with it. Indeed they regard 
these latter doonments as deciaivs of the 
case. 

The judgment of the Appellate Conrt 
contains many very lengthy quotations from 
the before- mentioned reports of Captains 
Forsyth and Mackenzie. The Court appears 
to have accepted as accurate the statements 
contained in these rep:)rt9, though they 
involve, in some oases, as in the case of 
the agreement cf the 21st January 1841 
made with Shore Singh, the construction 
of a written document. At psges 346 and 
347 of the Record, speaking of the report 
of Captain Forsyth, they say that it contains 
a reliable record of the antecedents of snob 
families as that to which the parties 
litigant belong, and proceed to give a 
bistoi-ioal sketch of the corditione out of which 
the quality of impartibility of the estates 
of such families arose, as well as the 
oiroumstanoes under which it ceased to attach 
to them. 

The outline of that history, they say, 
is that certain families of Rajputs oarne 
into Niraar osuturies ago, and settled here 
probably as rulers of petty domains there, 
then ohiidy peopled by aboriginal tribes. 

. . In days when the crude state of 

internal communications made deoentraliza 
tion of sovereign power indispensable, it 
is easy to understand that the Rajput 
clans, so established, even where nominally 
subject or in vas-alage to some distant 
ruler, were practically independeut chiefs 
in their own territories. Therefore, we Bud 
them with the royal title of Rao applied 
to the head of each clan, ac7ompHnied by 
such ensignia as a throne, a treasury and 
other attributes of sovereignty. Later, 
when the Muhammadan Dynasty asserted 
itself, and its own viceroys appeared on 
the scene, stripping the clans of their 
independence, the established Rajputs were 
still a power to he reolroned 


they ware reoinoiled and their loyalty 
secured by their appointment of each head* 
man as the fiscal officer in charge of bis 
estate. In ibis capacity .... the 
headman exercised considerable power. But 
as bis unfituess for purely revenue work 
became more apparent, be .was deprived of 
his powers by the substitutioo of a 
stipendiary establishment. Nevertheless for 
obvious political reasms bis oomplaoenoy 
was secured by a maintsnaaos of bis status 
and dignity. His tiMe, his nominal autho- 
rity over his tract, his property in land and 
the grant of perquisites, were continued, 
but it now ojaiel to be necessary that 
the clau should be represented by one 
acknowledged head. It is easy to under- 
stand that while each family possessed 
sovereign or quasi sovereign rights over any 
tract of country, it was indispensable that 
succession to the throne should be governed 
by a role of primogeniture, anl no doubt 
at that time and under those oiroamstanoes 
the family property as an undivided whole 
was under the governance of the family 
head, and remained attached to the Gaddi 
like any impartible Zsmindari at the present 
day. Again, when tbe head of the family 
became tbe bolder of a hereditary fiscal 
office it was still necessary to apply the 
rule of primogeniture for succession to tbe 
office.” 

No doubt one of the ways in which 
impartible estates may originate is by 
independent chiefs or feudatories, exercising 
almost autocratic powers, being gradually 
in the course of time reduced by a para- 
mount power to the position of ordinary 
Zsmindars; but these impartible estates 
may .also owe their origin to family arraoge* 
ments followed op in practice for many 
generations, whereby it was originally 
agreed that tbe family property should be 
impartible and be held and managed for 
tbe benefit of tbe whole family by a single 
member at a time in a certain order of 
succession, the other members being entitled 
to maintenance only, without any power 
of interference with the management. 

It is difficult to see why a family should 
not similarly agree expressly or impliedly to 
oontiune to observe a custom necessitated by 
tbe condition of things existing in primitive 
times, after that condition bad completely 
altered, Their Lcrisbips, tbereforej are^ot 
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opinion that the principle emhTiied in the 
expression raito does not apply 

where the oastom outlives the oonditiou of 
tbiofifs which gave it birth. 

The Appellate Court do not appear to have 
attaohed suSicieDt weight to the vast mass 
of evidenoe given on behalf of the appellant to 
the effect that the custom relied open, wh it 
ever its origin, has been acted on and applied 
down to quite recent times. 

This Court proceed next to show how a 
onstoiQ arising out of ancient conditions 
affecting the succession to the estates of a 
family such as that to which the litigants 
belong was superseded, and the succession to 
and enjoyment of those estates became sabjeot 
to the ordinary Hindu Law. At pages 340 
and 341 of the Record the Court set out the 
orders of the Indian Government prescribing 
the mode in which the rsoommeodation of 
Captain Mackenzie should be carried out. 
The orders ran as follows: — 

"That the full value of the Zemindar’s 
land and cash perquisites should be a<^oer> 
tained, and that, after deducting the amount 
of expenditure which would fall on Govern* 
ment, in lieu of their services, they should 
receive the balance in rent-free estates, and 
thereby revert to the position of inamdars. 

"That in giving effect to this measure 
lands wliether plots {'ziriut') or whole estates 
(‘Jageer’) already held rent*free by the 
Zemindars should remain undisturbed, and 
new grants of rent*free estates should be 
made oniy in commutation for that portion 
of the cash perquisites which might remain 
after making the prescribed deduotiuns. 

That the future s^tos of the Zemindars as 
inamdare should be regulated by the principles 
of the Madras Inam Rales each case to be 
considered and decided on its own merits.” 

The plain object of these orders is to 
change the ten ire by which the owners of 
estates each as that of the family of the 
litigants held their estatei, and the rights 
and obligations attaching to that ownership 
of them. The Appellate Court, at page 341, 
state:— 

' that in carrying out the object so aimed at 
it was discovered that besides actual beads 
of families there bad sprung np a certain 
number of junior sharers who for several 
generations bad enjoyed property and allow- 
ances independently of the beads of the 
families to which they leepeotively belonged. 


These were carefully distinguished from those 
cadets, or junior members, who received 
allowances from or were maintained otherwise 
by the head of each family. Captain 
Mackenzie found that the inclusion of these 
junior sharers raise the number of individuals 
requiring treatment to 78, whereof no less 
than 4i were junior share holders ” 

That statement is based entirely upon 
C.aptain Mackenzie’s report. It may or may 
not be an accurate description of the general 
oendition of affairs in this district. Their 
Lordships have not the means of detormin* 
ing, nor are they called upon to determine 
that question, but it would appear to be 
clear that it is not an accurate description as 
applied to the estate of the litigants’ family, 
for this reason that where the Appellate 
Court, at page 347, line 20, apparently 
attempt to give instances of the three junior 
sharers existing for generations on the estate 
in suit, they are obliged to select tsbere Singh 
claiming under Exhibit P, 42 the main- 
tenance agreement of 1841, and (Exhibit 51) 
an agreement made on the 24tb January 1865, 
in contemplation of the intended Government 
settlement, whereby certain provisions were 
made by Rao Daolat Singh for the mainten* 
anoe of his brothers Sbeodan Singh and Ram 
Singh. It is not too much to assume that if 
other instances of shares having been enjoyed 
for generatioiis by jnnior sharers were avail- 
ahU. tho^fl^of oidets, whose titles began in 
1811 and lt65 respaotively, would nob have 
been selected. 

At page 347 the Appellate Court continue 
to deal with the same point. They say: 

“Again when the bead of the family 
became the bolder of a hereditary Osoal office, 
it was still necessary to apply a rale of 
primogeniture for succession to' the office. 
Bat now the ones ruler of the family had 
become merely the represenlative of the family 
for Die management of such property, and 
the receipt of snob perquisites as attached 
to the hereditary office. Thereupon the 
ordinary Hindu Lsw began to be reinstated 
and junior members asserted themselves as 
share-holders Still, while the ruling power 
recognised only the office-holder, the younger 
sons’ were still to some extent under bia 
sway, and their shares at bis disposal. But 
the reourriog demand for shares, and the 
advaooe of socialism in the family, dus to 
edacation and the evanescence of all real 
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authority in the head, made permaoeut p\r-« 
titioDs of estate oeoessary. The subsistenoe 
whioh the youDger brother onoe reoeived as 
a favour from the lord of the mauor do^ 
beoame a share claimed by him as a right, 
ever increasing io quintum towards that 
equality whioh is favoured by the ordinary 
Hindu Law, from which only the particular 
oircumstanoss had for a time diverted enjoy* 
ment of the family property.” 

It is unnecessary for their Lordships to 
determine whether this reaToning would be 
sound as applied to any case. It is sufBjient 
to say the facts which it assumes and upon 
which it is based do not exist in the present 
case. The Appellate Court have not been 
able to refer to a single instance other than 
those two already mentioned where the 
junior membara asserted them^ielvas as share 
holders in the manner described. 

It only remains to deal with the Canada. 
They ran as follows: — 

Sir, 

"Whereas yon formerly held the office of 
Zsmindar as a Pergunna Officer io the Ois> 
triot of Nimar, and enjoyed certain allow- 
ances by way of Ziraut, Jagser, and cash 
percentages on public revenues, and whereas 
the services you rendered in that office will not 
in future be required by the Government, and 
whereig it has seemed 6t to arrange for yonr 
proper maintenance in future in considera- 
tion of your previoQS services and present 
status: Therefore, the Governor General in 
Gouneii has been pleased to order that your 
Ziraut and Jageer, as noted at foot hereof, 
ooDtinue in your poseession in free-hold 
Inam, with the full power of alienation by 
gift, sale, adoption or otherwise, subject to 
good behaviour and the annual payment 
into the Goveromeut Treasury by half- 
yearly instalments of Etupeesone hundred and 
hfteen as quit-rent. 

2. In token whereof this Sunnad is 
granted to you this Eighteenth day of Decern* 
her 1865. 

‘ (Sd.) W. Mdib, 

Secretary to the Government of India,” 

Such a document as this is quite inappli* 
sable to Sbere Singh’s case. He never held 
the office of Zemindar as a Pergunna or any 
other officer. He never enjoyed by virtue of 
such an office any percentages on public 
revenues. His maintenance is to be arranged 
ID soneideration of services be never was em* 


powered to. perform and never did perform. 
The reason why its use was resorted to is not 
far to seek. 

At page 34? of the Rsoord, line 29, the 
Appellate Court state that: — 

"Captain Maokeoxie found Sbere Singh to 
be an independent sharer holding a distinct 
hereditable share independent of R.ao Daolat 
Singh. It is raaionable to presums that 
Shore Singh himself led the Commissionsr to 
that oonolusioD as a result of which be got 
an in lependent status as Zemindar and was 
given a separate Sinad iu exactly the same 
terms as Eao Daolat Singh.” 

If Sbere Singh did this he, it appears to 
their Lordships, grossly misrepresents his 
true position under the agreement of the 2l8t 
January 1841 (and be had no other title), 
but Captain Mackerzie, in the 38tb para* 
graph of his report, states that: — 

"38. *. . . . In very few cases is It 

known with any degree of certainty when the 
holdings enjoyed by these Zsmindara were 
6rst acquired by them or in what they originat* 
ed. It is, no doubt, probable that they were 
conferred in the first instance on some ooodi* 
tion of service; and so it has bsen most con* 
venient to aisumeas a general prinoip'e that 
they are service tenures. ... So the 
service theory was maintained. It was the 
only theory upon wbio'o the tennres could be 
readily understood, written about, and geoeral* 
ly dealt with. . . ” 

And accordingly Share Singh’s true position 
was misdescribed in the Sanad in order io fit 
the theory. As in lead was Daolat Singh’s 
also to some extent. It occurs to tbeir Lord* 
ship?, there may have been another reason 
for inserting clauses expressly relieving 
those grantees from the further performance 
of tbeir imaginary services. 

The first case to be found deciding that the 
discontinuing of a service attached to an 
impartible estate did not alter the nature of 
that estate and render it partible is Ramrao 
Trimbak v. Y$$hvantrao Madhavrao (3) 
heard and decided, in 1885, twenty years 
after the Zsmindari settlement; and it may 
possibly have been thought in 1865 that as 
the law then was supposed to stand, the 
release from these fictitious services would 
render the estate partible. But whether 
that be so or not, their Lordships are clear* 
ly of opioioQ that if this family oastom 

(3j O B. 3^7: 5 lad. Deo. (.s. a.) 608. 



INDIAN CASES 


639 


Vol, lilll] 

BATA KB18TA PHAMANtOE V. 8HEBAIT3 OP TdAKOB J06SKDRA NATH MAITT. 


relied upon and foand applied to and bound 
the estate the subjeot matter of tbieenit, the 
bead of the family for the time being could 
not destroy that custom or release bis estate 
from it by becoming grantee from the Crown 
under such a document as these Sanadp. 
For these reasons they think the Appellate 
Court dealt with the case on mistaken prin- 
otples, that their decision was wrong and 
should be reversed, that the decision of the 
District Jndge was right and should be 
restored, and this appeal be allowed with costs 
in the Appellate Court and before this 
Board, and they will humbly advise Hie 
Majesty accordingly. 

Appeal allowed. 

Solicitors for the Appellant.— Meesrs. Adams 
and Adams. 


CALCUTTA HIGH COURT. 
Appeals prom Appellate Decrees Nos 1883 

AND 1933 OP 1917. 

May y, li-1 '. 

Pretent : — Mr. Justice Newbould. 

BATA KRISTA PR AMANICK— Dependant 

No. I — Appellant 
versus 

SHBBAITS OF SRI SRI SRIDHAR JEW 
THAKUR JOGBNDRA NATH MAITV 

AKO OTBIbS— PlAINTIPPS — RESPONDENTS. 

PUadings—Adiene imscssion, title by, not act up in 
plaint—Plaintig, uhethcr can .iuccced on plea of 
advene po8$ee$ion* 

qnoBtioti whotbor a plaintiff chii eucccod oa 
a title by adverflc poeBeasion not ect up in iho plaint 
dependB mainly on tho facts* of each particular case, 
and more particularly on whether tho defendant 
haa or has not been taken by sarpriBo and whether 
ho has an opportunity of meeting the case bo 
■ot up [p. 641, ool a.j 

Appeals Bgaiust the decrees of the Sob* 
ordinate Judge, 2Dd Court, Midnapur, dated 
the 26th of July lyl7, reversing that of the 
Munsif, 2nd Court at Tamlak, dated the 21st 
of June 1915. 

Facts appear from tbe jadgment. 

Dr. Dirarkuual* (with him Babue 

Narendra Ohandra Bose and Satyendra Nath 
Mitter)f for (be Appellants. — These appeals 
arise out of two enits for recovery of posses* 
eioD 00 a deelaration of title thereto. The 
first Oonrt dismiseed tbe eoite. The Court 
of Appeal below decreed them on the ground 
that the plaintiffs bad esquired tide by ad- 
verse pOMsssion. My points at e:— Tbe learned 
Judge was not justified in granting a deoree 


to plaintiffs on that ground, as it was not 
put forward in tbe plaint and no issue 
was joined on it. Secondly, if the plaintiffs 
can be permitted to succeed on such 
ground, there could have been no adverse 
possession for evidently their possession 
commenced since 190 Adverse possession 
of an independeot trespasser cannot be 
tacked to oust the possession of a third 
person. Refers to Ram Lakhan Rat v. Qaja> 
dhar Rat (1;, Lakshman v. Moru (2), Vasudeo 
Atmaram Joshi v. Eicnath Balkrishna 
(3), Secretary of State for India v. Vira 
Rayan (4), Guroo Churn v. Krishna Moni 
Gupta it). Assuming that such possession 
could be adverse, tbe possession must be 
adequate in oontinoity, publioity and content. 
Refers to Secretary of State for India v. 
Krishnamoni Gupta (6;. Here merely because 
earth was thrown, that cannot be 
taken to be adverse possession. Their title 
most have been perfected before their 
possession was interrupted. Until tbe 
finding on tbe question of limitation is 
set aside, tbe lower Appellate Court 
cannot decide tbe question of adverse 
possession. See also Ram Chandra Sil v. 
Ramanmani Dasi (7). 

Baba Bipin Behari GAose (with him Baba 
Sarada Charan Maity), for the Respondent.— 
The first point raised by tbe other side 
was placed before both tbe Courts and 
they arrived at different findings thereon. 
Tbe case in Ram Chandra Sil v. Ramantnani 
Dasi (7) is not in point. It merely follows 
Sundari Dassee v. Mudhoo Ohunder i^ircar 
(c), which is the leading case on the point. 

1 submit tbe present case is stronger than 
^t4ndari Vassee's case (8) for this reason, 
that in the present case in my plaint I state 
that my predecessor was in possession, 
whereas in the case cited the plaintiff 
merely claimed lakheraj title in tbe plaint 
and claimed to have bean in pccseBsion 
in Court when tbe case was gone into. 
Defendant never proved bis possecsion to 
the satisfaction of tbe Courts. Tbe mort- 

(1) 8 Iud.Ca8. Iu96j33 A.224ttt p.228|7A.L..M184. 

(2^ 16 B. Is2i 8 Ind. Deo. («. a./ 360. 

(8/ 8 Ind. Cm. 633; 86 U. 79| Iz Bom. L. K. 966. 

I4j 9 Al, i76j a Jnd. Dec. {n. s.l 619, 

;iC. W. N. 3i6. 

(0, 29 0. 5)6| 29 I. A. 104* 6 0. W. N. 6l7i 4 Bom. 

L. B. 6rt7; 6 Bar. P. C. J. 269. 

U; do Ind. Cas. 890; 20 C. W. U. 773. 

(8) 14 C. 592; 7 Ind. Dec. (n. b.) 392. 
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gflgor bad mortgaged all tbe rights be bad 
in the properties, so tbe mortgagee would 
be entitled to everything that the mortgagor 
acquired. Hence the mortgagee by hie 
purchase stands in tbe shoes of the mortgagor. 

As regards tbe second point I do not 
claim my ligbt independently of the 
mortgagor, i aoqnired and have continued 
the rights of my predecessors. Therefore, 
there is no question of tacking adverse 
possession by an independent trespasser, as 
1 claim to have actually acquired my 
right by adverse possession through my 
predecessors in-interest. It is not a case 
of dispossessing a true owner. The question 
is not one rf independent trespa^S'^re. 
Reads Rustorojee’s ndian Limitation Aot 
at page 504 on the point of taking of pnscee- 
sion. Refers to Lnckho v. Bar Sahoi (9). 
Id neither of the Courts below was it raised 
that the land in dispute was not mortgaged. 
There is r.o room for doubt that we were tbe 
purohasers in execution of tbe mortgage* 
decree in 909. Tbe case ought to be 
diemused, as all tbe points now raised 
were disousFed and decided by tbe Courts 
below. Refers to Ldobati Misrain v Bishun 
Ohohey (10), 

Dr. Dw irhanath Mitter, in reply, — The case 
in 5u«dari Dassee v. Mndhoo Ohundf.r 6’»Vcar 
{Si is obviously distinguishable. Refers to 
Ananda Bari Basak v. Secretary of State 
(II). There is a clear distinction between 
a suit for declaration of title and a suit for 
possession on proof of plaintiS's title. 
Refers to Joyiara Dassee v. Mahomed 
Mobaruck (12). If by tbe pleadings 1 was 
not called upon to meet the case I have been 
seriously prejudiced thereby. Tbe plaintiff 
must produce tbe beet available evidence. 
It is no use saying that tbe Court used 
certain expressions on tbe question of 
poaseseioD, The Sub-Judge has proceeded 
on the footing that plaintiff’s predecessors 
were in possession, What was mortgaged 
was tbe land. These lands could not 

have passed by tbe mortgage. There is 
pothing in the deed to show that there 
were other lands than the 15 plots whioh 
have been found to. have been mortgaged. 

(9M2 A. 46 utp. 51; Ar W. N. (1888) 43; 6 lud. 
Dec. (.v.s.) 778, 

(lore 0. L. J. 631 at p. 635. - 

(11, 3C.L. J.3l6atp.330. . . . 

(12) 8 C. 976 at p. 99Ut 11 0. L. R. 5 Sbouo 
L. R. 13; 4 Ind. Deo. (m. B.) 629. - 


The document distinctly says that. Tbe 
other side apparently now want to retup 
a new case. 

JUDG M tlN^T. — These appeals arise out 
of two suits for recovery of possefsiou of 
two plots of land on a declaration of the 
plaintiff’s title thereto. The pUiotifi’s case 
is that these two pieoss of land formed 
part of Jalpai Chak Pu’ba and Pasohim 
Gumai clias Kalagaobee, whioh was perma- 
nently settled with the Raja of Mohisidal. 
On tbe 10th Assar I2^1 corresponding 
to 7th June 1874, the Raja of Mahisa’lal 
granted a permanent lease of over 1,000 
highas of lanl to one Mohesh Chandra 
Kntal. These lands were held by Mobesh 
and bis ruccesfors in-intereet wbo are 
referred to as the Kntals and were mort- 
gaged on the 14tb August ‘9J3 to oue 
Pitambar Maiti. Pitambar brought a suit 
on his mortgage, obtained a deires aud 
purchased the mortgaged properties iu 
exeojtion of tbe decree and was put iu 
possession by tbe Court on ths 12th 
August 1909. After Pitambar’s death, 
in 1911, the plaiotiffs in these ^uits 
Bucoesded to Pitamb.ar’8 interest and sub- 
sequently made an endowment of these 
lands in favour of a deity, and the present 
suits were brought by the plaiotiffi as 
Shebaits to that deity.. The dafeodants 
claimed tbe lands as appertaining to the 
Jalpai Cbak Gboll Andaria. 

The Bret Court found that tbs plaintiffs 
bad failed to establish any titles to tbe 
lands in suit and dismissed the suit. 

Tbe lower Appellate Court has fouud 
that the lauds ip suit were not .speciBoally 
leased to tbe Kotals and. .has left .open 
the question as to whether they appsrtain 
to the Ghak claimed by the pUinti^ 
or to that claimed by tbe defendants, and 
has granted the plaintiffs a decree: on tbe 
finding that they aoquiied a title by adverse 
possession. I 

Against this decree defendant No. 1 bae 
appealed. 

Tbe main points urged in this, appeal 
are, first, that the lower Appellate Court 
was not justified in granting a decree on 
a case not made in the plaint and ou 
which no issue was framed, and secondl/i 
that, if tbe plaintiffs could succeed on 
such a ground, they are not entitled to 
rely on the additiou of t^e period nt 
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adverse poagessioo of the Kitale to tibe 
period of adverse poasejgion by Pitambir 
and the plaintiffs. 

As regards the 6rsfc point it is true that 
in the plaint no olaim is made to a title 
by adverse possession. 

On bshalf of the respondents reference 
has been made to paragraph No. 2 
of the plaint. At most, the facts there 
stated amount to a suggestion that a title 
by adverse possession might be made ont, bat 
oertainly.that paragraph dees not amonnt to a 
deOnite olaim to a title on that aoooant, also 
no issue as to toe title by adverse posses- 
sion was framed in the Court of first 
instanoe. It, therefore, appears at first 
sight that the case falls within the general 
TQla laid down in the ease of Mtara 
Vattee v. Mahjmed Mobaruce (12), 

But on behalf of the respondents it has 
een pointed out that ezoeptions have been 
ma e to this rule and relianoe is placed 
on the deoision in the oase of Sunaari 
D<ute9 V, Aludhoo Chunder Sircar (8). 

0 question, therefore, is whether the 
faots of this oase bring it within the 
exception laid down in that decision. The 
latest case to which my attention has been 
drawn is the oase of Ran Chandra Stl 
V. Bawanmant Dan (?) and I may quote 
the remarts of my learned brother. Mr. 

page 785.* in that 
*h *k question next arises, 

Whether the plaintiff h»B established a tide 
to the disputed land by proof of adverse 
possession for the statutory period. Here 
we cannot overlook the fact that title by 

iri thl explicitly pleaded 

this Court in 

the Din«.T" 

title a 

the f Poaseasion pleaded for 

■tated in fek. I awaes on the facts 

mT "r ‘ V"4“! 

\il?4be same learned Jnri.. . 
foliating ren.»rk“ “rl S h* . 
ho*e,er, not 

the o^nsiatenily weat to 

that ^ ■“ •« “ judgment end f jund 

Ukl ‘^""•P’Ma.cion. The appelUate 


that the plaintiff ought not to be allowed 
to suooeed upon a oase which was not 
made in the plaint. We think this argu- 
meiifc is well founded and the case falls 
within the role laid down in t/opiora Dassee 
V. Mahomed Mobaruck (12) rather than 
within the rule in Sundtri Dassee v» 
Mudhoo Chunier Sircar (sy.” 

1 quote these remarks, as they show that 
the question whether a plaintiff can snoceed 
on a title by adverse possesdon not set 
op in the plaint depends mainly on the 
facts of each particnlar case and more 
particularly on wnecher the defendant has 
or has not been taken by surprise, and 
whether he has had an opportunity of 
meeting the oase so setup. In my opinion 
this oase comes within the exception, and 
the facts and essential points resemble 
those in the oase of duudari Dassee v. Sludhoo 
Chunder Sircar ( 8 ). 

it IS ooiiteaded that in that case one 
of the grounds of distinction was that 
that suit was not one for a declaratory 
decree. Personally 1 find some diffijulty in 
appreciating the distinotiun between a 
suit to recover possession on a declaration 
of title and a salt to establish one’s 
ng'it to property and to recover possession. 
Bnc it IS clear from cbejudgmenc of «.>! orris, J., 
in :iuiiixri Dastes's case tuac the ease of 
Jtrylara Uassei v. Sluhomed ^iobaruok (12) 
was distiugatshed not on chat groned bat 
on cne ground that toe defenJanc was 
aware of cos OiSJ wnioh be had to meet. 

In cnacoise it is stated cbac the plaintiff’s 
enit was dismissed in the first Goart. tie 
appealed and in tbe groaods of appeal to 
the lower appellate Ooarc be distinctly 
gave DOiice to cue other eide, namely, tnafe 
be was entitled to tne land by adverse 
possession. Here, altbougb n> issae was 
framed on Cbie title, evidence was addneed 
and Che Muosif in hie jadgment dealt at 
osnsiderabia length wico tne quastiou * whe« 
cuer the plaiutiffi otve oy adverse posses* 
8100 acquired any title to toe lauds. ” And 
also lo toe groaois of appeal to the lower 
Appellate Ooart cne claim of a title by 
adverse possession was dtetinotly raised, 
i would, tosre'ore, oold caaC alchoagu it is 
out claimed in tne plaint, the piainiiffs are 
eoCicled to eacceed OQ tne proof of this title. 

AS regtrds cue eeeooi point, Picamoar’e 
possession oommensai on the 4tb Aagusi 
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1909. So obvioQsly as the soit was broaght 
in March 1914, the title by advene posses- 
sioD oonld cot have aoomed after thn oom> 
mesoement of Pitambar’e possession. The 
general proposition that independent tres- 
passers are not entitled to add to the periods 
of their different possessions is not disputed, 
bat it is contended on behalf of the re* 
spondents, and in my opinion rightly oontend* 
ed, that this is not a ease of independent 
trespassers. The Kotals held these lands 
in dispute claiming them as lessees under 
the Raja, and Pitambar and his sacoessors 
also held them on the strength of their 
purchase of the lessees’ rights. There 
appears to have beeu no interval between 
the possession by the original lessees and 
the possession by the purchasers at the 
mortgage sale. Also on the facts found the 
respondents can uphold this decree on the 
ground that at the time of their purobase 
tbeir predecessors, KotaI.<', had already been 
in adverse posssssion of this land for a 
sufficient period which extinguished any 
interest which the- defendant might have 
had, Though, as is pointed out on behalf of 
the appellant, the learned Subordinate 
Judge has not distinctly stated in his 
judgment when the adverse possession com* 
ipenoed, be has recorded bis belief in the 
evidence on this point as given by the 
plaintiff’s witnesses and from the judgment 
of the Brst Ccurt. it appears that tbeir 
evidence shows that the adverse possession 
commenced not later than 12d9. This 
amounts to a Boding of fact that the 
Kotals were in adverse po-ssession for over 
12' years before the plaintiffs purchased 
from Pitambar, and oonseqaently as Pitambar 
by bis purchase obtained all the rights of 
the lessees not only unJer the lease but 
also acquired by them by adverse possession 
npder a claim of right set up by virtue of 
the lease, this point must be decided against 
the appellant. The Bndings of the lower 
Court, which are findings of fact, are snffi- 
aient to support the decree which the plaint- 
iffs have obtained. 

It is contended on behalf of the appellants 
that the lands in suit were not covered 
either by the lease or by . the mortgage of 
the leasehold interest and, therefore, tbe 
plaintiffs by their purchase at the sale in 
axeeutipn of the mortgage decree obtained 
no. title to ihese lande. I bold, -however, that 


as the lessees when bolding by advers^e 
possession claimed the lands by right of 
their lease, that interest also passed by 
sale of the leasehold interest. 

On behalf of the respondents it is con* 
tended that these lands were covered by 
the lease, but on tbe view I take it is 
unnecessary to consider whether (be effect 
of the lease was to grant the entire Obak 
with tbe exception of certain specified lands 
or only to grant tbe J 5 plots of lands 
described in tbe sobednle in the document. 

The result is that these appeals fail and 
are dismissed with costs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Appeal aOaInst Okder No. 321 of 1918. 

April 25, 1919. 

Fre«ent— Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 

BAPPU HEDDIAR — Respondent No. 3 

— Appellant 
versus 

Tbe OFFICIAL ASSIGKEB, TINNE* 

VELLY- PeTITiONLR - RE^POMDBNT. 

Provincial iTisolvency Act (III of «, W— 

Fraudulent preference, proof of, requisites of — Burden of 
proof. • 

'Where a transaction is impugned as amounting to 
fraudulent preference within the meaning of section 
37 of tbe Provincial Insolvency Act, the bnrden lies 
on the Receiver, or the creditors who impugn the 
transfer, to make out that the transfer was made 
with a view to give preference. It is not sufficient 
to prove that the transaction took place within three 
months of the insolvency, and that in fact it had the 
effect of giving preference to the transferee it 
must be shown positively that the transfer was 
made with a view to prefer the creditor to whom the 
transfer was made, and unless such an intention 
is made out, the mere fact that the transfer would 
have such an effect is not sufficient to bring the case 
within the scope of the law. [p* 643, col. 2.] 

Appeal against the order, dated tbe 3lBt 
August 1918, of the Distriot Court, 
Tinuevelly in Civil Suit No. 27 of 1917. 

FACTS. — Appeal under tbe Provincial 
Insolvency Act against an order annnlling a 
sale made in tbe appellant's favour. Tbe money 
realised by the sale was found to have been 
utilised to pay off two other debts in part, 
besides the appellant’s debt. 

Mr. T. V. Muthukrishna Atl/nc 
(with him Mr, Subburam't Atpar), for the 
Appellant. — Section 37, Provincial Tnsolvoccf 
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Aofc, applies to a pale n ade within three montha 
of the adjndioation in favour of a oreditor. 
Bat a distiDotiou bag been drawn that the 
aeotion applies only to voluntary transfers by 
the inaolvent, and not to transfers made 
ander pressure.” Le^al process need not 
have ^ been resorted to to constitate “pres- 
sure.” See Nrtpendra Nath Saku v. Ashutosk 
(1), see also Kargandas v. Maganlal 
Assignee of Madras v. Mehti 
Sc boiig (3). The motive for transfer 
must be preference of one creditor against 
another,” and so necessarily relate^ to 
a voluntary preference. Sea also Nalam 
Visxoanatham^. OMcial Assignee of ifadros(4'. 

And there is no suggestion that the 
price is inadequate. 

Mr, V, Purashothama Aiyar (nith him Mr. 
T. B Venkat'jrama Sastri), for the Respondent. 
“The Court shall presume a transfer with- 
in three months of the adjudication io 
be a fraud on creditors. The present 
transfer does not wipe off any debt, other 
thin that of the appellant. And none of 
theie debts have been proved before the 
Receiver. 

JUDGMENT. — After the order of remand 
was made by this Court on 26th March 
r918 giving an opportnnity to the trans- 
feree, the transfer iit whose favour is 
impeached in this case under section 37 
of the Provincial Insolvency Act, both the 
parties adduced evidence relevant to the 
matter and we have now got to decide on 
that evidence whether there is a case 
under section 37. A ruling of this Court 
ID Offi-cial Assignee rf Madras v. Mehta ^ 
Som (3) and another of the Calcutta 
High Cnnrt in tiripenira Nath S<ihH v. Ashu- 
tosh Ohote (() lay down clearly after a 
full dieoQseion of the entborities that it 
is for the Rsoeiver, who is impugning 
a trausastion as amounting to ^’‘audolsut 
preference within the meaning of section 37 
of the Provincial Insolvency * Act, to 
prove the allegation. No doubt in 
the order of remand, the learned Jndges 
seem to have taken the opposite view. 
This is a question uf law and we agree 
with the decisions already mentioned. The 

(1) 33 rDd.Cs3.5AS: *3 0. 0AOat p 61^ 20 0. W.N. 

(2) 2dB.476;4Boax. L. B. 91. 

(aM^Ind Cas. 96S;3J M. L.J. 19 )- 25 M. I .T. 
W»42 M.610, iigH) M. «r. N 2)3. • 

(4) 82 Ind. Oat. 795. 


facts of this case are that Nagalingam 
Pillai’s creditors’ petition to declare him 
insolvent was Bled on the 27fch January 
1914 and the transfer, which is a deed of 
sale in favour of the appellaot, one of the 
creditors, w.is made on the llth December 
19.3, thil; is, within 3 months of the 
insolvency. Toe consideration for the sale 
was Ri. 1,000, out of which Rs, 500 was 
paid toirards the debt doe to the vendea 
himself and oat of the balance, Rs. 400 
was paid to a relation of the respondent’s 
witness No. 2 who bad a mortgage on an- 
other propsrty of the insolvent and 
Rs. 100 to another creditor who had a 
mortgag) These are practically all the 
facts we have before ns, to 6nd whether 
the case comes under section 37. 

The law lays down that it is not soffi. 
oient to prove that the transaction which 
is impugned took place within three months 
of the insolvency and that in fact it bad 
the effect of giving preference to the 
transferee, bat it has to be shown posi- 
tivaly that tba transfer was made with 
a view to prefer the oreditor to whom 
the transfer was made. The burden lies, 
as pointed out in the deoisionp, on the 
Receiver or the creditors who impugn 
the transfer to make out that the 
transfer was made with a view to 
give preference, Unless such intention is 
made out, the mere fact that the transfer 
aould have such an effect is not sufficient 
to bring the case within the scope of the 
law. As we have suggested, beyond the 
fact that the transfer was made within 
three months prior to the insolvency and 
that it had the effect of paying the trans- 
feree in full, while the other creditors would 
probably receive much less than their 
debt, there is nothing on which we 
can bold that the transfer was made with 
the intention contemplated by law. It is 
not suggested that the consideration for 
the transfer was not the proper value of 
the properly. The transferee, it may be 
mentioned, is not a relation of the insol. 
vent, in which case tbe Court might be 
inclined to view the transfer with sus- 
picion. And there is some evidence, though 
it cannot be said to be of a very cogent 
oharscter, that the transferee bad been 
prassiog for payment ol hie debts and 
that it was in porsoance of that demand 
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ll-e sale vas tfffofsd. Uidtr iVe c'rrum. 
flaiAtP, ve caniot ofhold the view taken 
by tke leaned District Jedge Ibat tie 
case fell within the poiview tf eeotirn S7 
cf the Ir sclveccy Aot. 

Tie leaned Pleader fer the respondent 
before Of suggested that bis olient was mie* 
leo by thf- (bteivaticn in the previtus- order 
ot ilie High Loart as to the burden ef 
pro( f. But there is nothing 'o show that 
the respocdint was in any way prevented 
from addnoirg any evidence either at 
the original trial or after remand. In 
fact after the order of remand, he did 
adouoe some evictence atd we Oo not think 
that we can entertain the suggestion that 
he would have adduced better evidence 
if be did net think that the burden Uy 
on the other side. it was bis duty to 
have adduced the best evidence be bad, 
either <0 prove that the transaction 
amounted to iraadulent preference or to rebnt 
the proof of tbe other side that the trans* 
fer was bona fide and made for valuable 
sonsideratioD. 

In the resnlt, we set aside the order of 
the District Judge and dismiss tbe peti* 
tioD with, .costs here and in the Court below. 

M. c. P. 

. Appeal allowed. 


LAHORE HIGH COURT. 

Sbco.iD CiYiti Appcsl No 3112 of 1918. 

May 17, 1919. 

J'resent: — Mr. Justice Bevan Petman. 

SHaH J AH AN— pLaiMipr^AppeLLAhT 

versus 

INA^AT shah amu OTdsas— D efendants— 

REsPONDErTS. 

Civii procedure Code fAcf T o/ 1908J, «. 105— 
Intel locutorif order, ri^ht to altaci, in appeal against 
final decree, nature of — Compliance with order, whether 
debars appellant Jrom contesting it, 

'1 no right conferred by section 105 of the Civil 
Proceuare v ode is unqualilied and by complying 
>viui the dii'ectioDS or hudiugs of an inteimediate 
order a plaintiff is not deprived of the right to raise 
in appeal the question of the propriety of such 
order and to attack its correctness. U>. bid, col. l.j 

Plaintiff sued for possession by partition of 
dehuiCtily maiked portions of certain premises, bat 
was ordered tp amend his plaint so as to include 
the whole of the premises under tbe penalty of 
having his suit dismissed. He amended his plaint 
accordingly. The first Court held that certain ^partv 


were not flinble to be partitioted. In appeal the 
plaintiff attacked the order directing ameDdment of 
the plaiiit. Hie District Judge held that by com- 
plying with the order tbe plaintiff had divested 
himself of the right to dispute any part of the 
premises being included in the property to be 
partitioned. The plaintiff thereupon filed a second 
aj jipal to the High f'oiirt: 

Held, that tlie plaintiffs compliance not being a 
voluntary one, he could go 1 cbiiid the order directing 
amendment nf the plaint and ttat the lower Appellate 
Court erred in not considering and deciding whether 
this order was correct, [p 645, col J.j 

SecoDO appeal from tbe decree of ibe Die* 
triot Judge, JaHondor, dated tbe 14tb August 
19JS, bHirmiog that of tf e Muosif, Jnd olais, 
Julluidor, dated the Oth December 1917, 
pa^eirg a decree for J.otb of tbe bouse. 

Lala i'^uAiV Chand, for tbe Appellant. 

Diwan hum Lai, for Mr. DcUp Sirigh, fer 
RtepoLdent No. 1. 

ORDER.— Tbe plaintiff- appellaDtinstitutcd 
a suit for a 4 tb share by partition of certain 
portions of premises. Jn bis original plaint 
bis claim related to tbe parts marked A and 
B CD the plan on tbe record. In an amended 
plaint bis claim related to tbe parts maiked 
A, 6, C, D and E. Thereafter, on tbe groned 
that other parts of tbe premises were joint 
and that a claim ooold not be made in respect 
of a portion only, tbe plaintiff was ordered, 
by an order dated tbe 30ih April 1917, to 
amend his plaint so as to inolnde tbe whole 
of the premises under tbe penalty, in tbe 
case of default, of having bis snit dismissed. 
The proper order wonld have been one of 
rejection and not dismissal. Tbe plaintiff 
amended bis plaint accordingly. It was, no 
donbt, open to tbe plaintiff to elect not to 
amend further and to appeal from the rejeo* 
tion of bis plaint. 

One of the defendants, Inayat Sbab, 
olaimed tbe parts marked A and G as bis 
exclusive property by virtue ot bis being the 
mutvalli of tbe khankah aojoining A. Tbe 
first Cenrt held, infer alia, that the parte 
maiked A and 0 weie tcokf and not liable to 
be partitioned. Tbe plaintiff appealed and 
in bn tbiid ground cf appeal attacked the 
order of tbe first Court dated the 30th 
April 19i7. Tbe lower Appellate Coort 
held that, by complying with tbe order of tbe 
first Oonit instead of Jetting hie suit be die* 
missed and then appealing from tbe dismie* 
sal (which it held tbe pioper course to be 
adopted) and by presenting the plaint in IIS' 
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final form, had divested him‘? 0 lf 

of the right to di^pate any part of the pre- 
mises being iooladed in the property to ha 
partitioned. 

No authority is given for this deoi«iioD, 
which apneara to be ineorreot. Under sec- 
tion 68S of the <’ode of Civil Prooednre of 
lSis2 an appeal was given from an order 
directing tbe amendment of a plaint, but this 
right was not maintained by the present 
Code whioh by seotion 105 merely gives the 
right to attack such an order in tbe appeal 
from the decree in snit The right conferred 
18 nrqoaliBed and there is nothing to support 
the contention that by complying with the 
directions or findings of an intermediate 
order a plaintiff is deprived of the right to 
raise the question in appeal and to attack 
the correotnesa of tbo order. It appears to 
me that a plaintiff is not compelled to run 
the risk of losing the whole suit by allowing 
bis plaint to be rejected, as he well might 
under the law of limitation. Tbe result of 
failcre on appeal might be disastrous. A 
compliance under the oircumstanoee of this 
case cannot be regarded as a purely voluntary 
one, No authority has been quoted to me, 
nor apparently does any exist, that, under 
such oiroumstaooes, a plaintiff cannot go be- 
hind an order for amendment, whiUt Feotion 
105 of tbe Code apparently gives him the 
right to do so. I hold, therefore, that tbe 
lower Appellate Court erred in not consider- 
ing and deciding whether the order of the 
Bret Coort dated tbe 80th April 1917 wa9 
correct. Tbe plaintiff appellant was entitled 
to have a decision of the lower Appellate 
Court on the qneetion whether the parts of 
tbe promisee alleged by him to be his exolu- 
eive property were of (bat description and 
whether tbe order of the first Court directing 
an amendment of tbe plaint wae correct. 

Apart from section 105 of the Code it 
would oettainly be anomalous that, whereas 
a party baa tbe right to appeal from a decree 
based on a Boding of fact, be ebould have no 
SDob right, except by allowing tbe Court to 
reject bis plaint, and possibly run consider 
able risk where tbe finding of fact resolta 
not in a decree bat merely in an iti'er- 
mediate or interlocutory order. 

In addition to tbe above 1 Bod that the 
lower Appellate Court has fallen iolo sub- 
atential errors. In dealing with groande 2 
ftod 3 of the appeal together, it was under tbe 


(:45 

erroneons idea that the plaintiff was contend- 
ing that the parts of the pretuiie? ma’-kei \ 
and C ought not to have bean include! in 
the property to bs partiMonel, and that the 
appellant was precluded from this oontent'm 
by the order of the first Conrt dated the 30 .h 
April 1917. As explained above, the plaint- 
iff’s claim prior to that order had b^en for 
tbe partition of the.se parts. He objected to 
the inclusion of entirely different parts 
whioh defendant Nn. 2 desired to include. 
Grounds 2 and 3 of the appeal related to di'^- 
tinct matters. Ground 2 challenged the find 
ing of the first Court with regard to the 
parte of the premises held to be wakf. As 
to this the lower Appellate Court remarks: 

‘ Counsel for both sides addressed to me 
some eloquent arguments on the question 
whether part of the property ie a khink'th 
and xvnkf. I regret that I ov<»rlooked at the 
time the fact that this point was not mentioned 
in tbe grounds of appeal and so does not 
arise. However, the contention that narts of 
the disputed area are na'-f was only brought 
forward on tbe assumption that tbe decision 
of 80th April 1917 could now be set aside. 

As 1 hold that it cannot, it is unnecessary for 
me to deal with the point.” 

Tbe above remarks ebew an entire miscon- 
ception of the case of the appellant. It i.s 
clear that ground 2 of tbe appeal did raise 
the question whether tbe parts marks! A 
and C were toakf and the order of the first 
Conrt of the dOth April 1917 was not in 
respect of these parts but in raepf^ct of parts 
whioh tbe plaintiff had not included in his 
plaint. Tbe plaintiff prayed for tbe parti- 
tion of parts A and C, and this prayer bad 
been refused by the first Court on tbe groaud 
that those parts were waif. Tbe plaintiff- 
appellant was entitled to contest tbe find- 
ing of tbe first Court on this point. 

« For tbe reasons stated above I remand 
the case to tbe lower Appellate Court and 
direct it to re-bear tbe appeal in respect of 
grounds 2 and i of the appeal instituted 
by tbe appellant iu that Court in the light 
of tbe above remarks and to decide the mat 
tera raised thereby and to return its findings 
to this Coort by ao early date. 

Oa#; remandii. 
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EASTOBI PILLil V, UUMICIPAL COUMCir, CROKE. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 67 of 1919. 

Augast 7, 1919. 

PrPAPn/:— Mr Jastioe Bakewell and Mr. 

Joatice Odgere. 

KASTURI PILLAl— Defendant 
—Appellant 

versus 

MUNICIPAL COUNCIL, ERODE 

BEPBESEMED l»T THE CHAIRMAN, 

T. SRINIVASA MUDALIAR— 
Plaintiff — Respondent. 

Land Acquisition Act (I oj )^9V. ss- I?. IP, 18, 
45 — Award — Possesion taken by Government — Pro* 
perty, whether vests in Ooverinnent— Notice under 9, 
faUureto give, effect of — Person aggrieved by award, 
remedy of — Reference to Court, 

Under section 16 of the Land Acquisition Act tJie 
iiiakin" of an award and taking possession of land 
thereunder vest the propoity absolutely in the Go» 
vernment anti the more fact that notice lias not been 
aervod on the occupier of the land in accordanco with 
sections 9 (3) and 45 of the Act does not render the 
award or subsequent proceedings void, nor does it 
prevent the vesting of property in the Govei-nment. 
[p. 646, col. 2 ] 

The remedy of a complainant who has had notice 
of an award under section 12 of the land Acquisi- 
tion Act is to apply fora reference* under section 18 
of the Act. No other remedy is provided by the Act. 
[p. 646, col. 2.] 

Oanga Pnm ifancori v. Secretary of State for India, 
30 0. 576, followed. 

Mysore Balakrishna Rao v. Secretary of Stale for 
India, cO Ind Cas. ?66j 39 M. 49-1: 2 L. W. 695; 29 
M. L. J. 276; 18 M. L. T. 151, Rameswar Singh v. 
Secretary of Slate for India, 34 C. 470; II C. W. N. 
866; 6 C. L. J. €69, distinguished. 

treccod appeal agaicet tke decree of the 
Dietriot Court, Coimbatore, in Appeal 
Sait No. 69 of 1918, preferred agaioet tbe 
deoree of tbe Pricoipal Distriot MunRif, 
Erode, in Origical Sait No. 2250 of 1916. 

PACTS appear from the jodgment. 

Mr. T. M. Erishnasvami Ai'yar, for tbe 
Appellant. — Tbe award in this case is void, 
as also all prooeedinge sobeeqaent thereto. 
SeotioD 9 (3) of the Land Aoqnisition Aot 
makes it imperative that tbe oooapier of 
tbe land ehoald have nptice of tbe iotended 
aeqaisition by tbe Government. Any pro- 
aeedings taken under tbe Aot wilboat com- 
plying with that condition are nail 
and void. See Ramesvar Sirgh v. SfC-e- 
tary of State for hidia (1), Myscre Balakruhna 
Rao V, Sicretary tf bide f>,r India (2) 

(1) 34 0. 470; 11 C. W. N. 8B6j 6 C. L. J. €09. 

f2) SO Ind. Cas. a.'.e; 39 M. 494i 2 L. W. 695; 29 M. 
L.a.27ej 18 W. L. T. 161, 


as to tbe effect of failure to issue notice 
required by Statute. 

Mr. S. Vuraisawami Avyar, for the Re- 
spondent. — Tbe defendant bad notice of tbe 
award and be bad no other course open to 
him, if be felt himself aggrieved, than to 
a?k for a reference under section 18. Seotion 
12 states that tbe award is final and con* 
elusive eubjeot to tbe result of tbe reference 
under seotion 18. Tbe fact that notice 
did not issue to any party interested or 
that the latter was ez parte in tbe enquiry 
by tbe Collector, will not nullify tbe 
award. 

The oases cited by the appellant’s Vakil 
do not apply. Neither of them bears on tbe 
acquisition of land. 

Tbe decision in Qanga Ram Martcari v. 
Secretory of State for India {S) is exactly cn 
all fours. 

JUDGMENT.— Under seotion 16 of tbe 
Land Acquisition Aot (I of .1894) tbe 
making of an award and taking possesBion 
of tbe land vest tbe property absolutely in 
tbe Government. It has been argued that, 
if notice on tbe occupier has not been 
served in aocordanoe with section 9 (3) 
ar.d icotion 45, tbe subsequent prooeedtrgs 
and the award are void. 

Assuming that snob service has not been 
soffic'ently proved in tbe present case, section 
12 provides that tbe award shall be final 
and ocDolusive, wbetber tbe persons interested 
have appeared or not, as to the questicn 
which can be dealt with by the Collector 
under eeotion 11, subject to the right of 
the party to require a reference to tbe 
CouTt under seotion 18. Tbe declaration made 
by the Government under seotion 6 is con* 
elusive evidence that tbe land is needed 
for tbe purpoees sanctioned by tbe Aot. 
All that tbe parties interesled can urge 
before tbe Collector is that tbe area of 
the land is not properly stated, the com* 
pensatioD proposed is insufiSoieut and tbe 
amount baa been wrongly divided amongst 
them. The defendant bad notice of tbe 
award under seotion 12 and bis remedy 
was, therefore, to apply for a reference 
under section 18, and no other remedy is 
provided by tbe Aot. 

( 8 ) 800 . 676 . 
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We think that the deoisions sited hy 
the learned Vakil for appellant have no 
beariniil' on the point. That repnr ed in 
Bamestoar Singh v. Secretarp of State for India 
(l)does not relate to the aoqaisition of land, 
bat merely deoides that the owner of a 
franobise san eae for damages when land 
neoessary for the exeroiae of bis rights has 
been aoqaired withoqt notice to him; it 
does not deal with the validity of the 
award and the vesting of the land there* 
tinder. That reported in Mysore Bulakrighya 
Bao V. Secretirp of State for India (2) 
deoides that a Forest Officer exeroising jndicial 
fonotioDS does not acquire jnrisdiotion until 
notioe of his proceeding has been given 
to the party interested. The CoUeotor in 
making his award is not acting judicially. 
In any case the award maet be regarded 
as passing title to the property under 
section 16 until it has been set aside, and 
W6 think that cannot be treated as void in 
a suit in ejectment. 

The ease in Qonga Ram Marvoatiy. Secretary 
of State for India (3) Is precisely in point 
and we respectfully agree with that decision. 

The second appeal is dismissed with costs, 

u. c. p. 

Appeal dismissed. 


ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Fibst CiViL Appbal No. 22 op 1918. 

June 23, 1919. 

Prutni ! -Mr. Lyle, A. J. 0., and Mr. 

Ashworth, A. J. 0. 

OHIRANJU AMD QCrSBBS— PLAlMTlPPi— 

Appillamts 

tersus 

Babu MOH\N L4L apo otsibj— 

OlPIND>KlB — B isPONDSNTS. 

Owih Lawi Act iXVIll of 187H^, «. 10 — Pre-em^Um 
— notice, uau« of, time of—€ontract of nle entered into 
prior to tMtue of notice, effect of— Fraud, nl/i^nce of 
—Period during which notice should remain ufjixed ~ 
O^sharers aware of notice, effect of. 


lu order to comply with the provisions of section 
10 of the Ondli Laws Act, it is not necessary that 
the notice must bo issued before any contract to soil 
has been entered intoi the notice is quite good if it 
is issued after the contract has been entered into but 
before the actual sale has boon completed: nor is it 
in the absence of any fi-.aiid on the part of the vendor 
ortho vendee in the publication of the notice, necos. 
sary that the notice should remain affixed on the 
chaupal or other public place of the village in whicli 
the property is situate for the whole period of tiiree 
months, especially in a case where it is found that 
the notice ilid rcmuiii so affixed fora sufficiently 
long period, that the co-sharers were aware of the 
issue of the notice and that along with the affixation 
of the notice the proposalof sale was notified through, 
out the village by beat of drum, [p. 64?, cols. 1 & 

Appeal from the decree of the Additional 
Subordinate Judge, Hardoi, dated the 5th 
December 1917. 

Mr. A. P. Sen, for the Appellants. 

Babu Basudeo Lai, the Hon'ble Pandit 
Gokaran Nath Misra and Bibu Puttu Lai, for 
the Respondents. 

JUDGMENT. — The plaintiffs brought this 
suit for pre*emptioD of the village of Sailapur, 
which the Deputy Commissioner of Hardoi 
as manager of the Court of Wards of 
the Kskrali estate bad sold t) the defend- 
ants for Rs. 52,500. The plaintiffs 
claimed that a-s under- proprietors in the 
village they were entitled to pre-emption 
as against the defendants and that no notice 
as required by Act XVIII of 1876 had been 
duly published. The plaintiffs also alleged 
that they had duly made a tender of the 
price aeked for the village but their tender 
had been refused. 

The defendants denied the plaintiffs* 
right (o pre-empt, and they also pleaded 
that the notice reqaired by Act XVIfl of 
1876 bad been duly issued and that no 
tender had been made by the plaintiffs. 

The learned Subordinate Judge has 
found that the Deputy Commissioner as 
manager of the Court of Wards gave due 
notice of the intended sale as required by 
section 10 of Act XVIII of 1876 and that 
no tender was made by the plaintiffs. On 
these Endings be has dismissed theplaintiffs’ 
suit and the plaintiffs appeal. 

There is no force whatsoever in the 
appeal. The learned Counsel for the appeU 
lants admits that he cannot dispute the 
actual -ervioe of the no'ice, that is, the 
fact that a notice of the sale was affixed 
to the eh'iupil of t^e village; but be 
argues that for two reasoua that ootiaa 
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was uot iu aeoordaDoe with the provisions 
offtoticn 10 of Act XVIII of lb76. He 
points oot that ^vhile section 10 reQoires 
that when ary person proposes to sell any 
property in respect of which any persons 
have a right of pre*emptioD notice shall be 
given to the rersons concerned, in the 
present case iheiotice itself (Eshitit A2) 
shows that the Court of Wards had nlready 
agreed to stU this property to ilabu Mohan 
Lai and others before the notice was issoed. 
He urges that in order to comply with 
the provisions of section 10 the notice 
must be issued before any contract to sell 
has bten entered into, and that a notice 
issued after the oordraot has been entered into 
but before the actual sale has been completed 
is not a notice which complies with the pro* 
visions of section 10 of the Oudb Laws Act. 
In our opinion there is no force in this argu* 
ment. A contract for the sale of immove* 
able property does not of itself create any 
interest in or charge on such property 
(section S4, Transfer of Property Act), and 
so long as the sale has net been completed, 
the mere fact that a contract for the 
sale has been entered into prior to the issue 
of the notice clearly would not render the 
notice invalid. He further urges that in 
order to be a valid notice under section 10 
of the Oudb Laws Act a notice stuck up 
on a chaupal of the village in which the 
property is etitnate most remain affixed 
there for the period of three mouths, 
during which the price may be tendered 
by any person entitled to pre*empt. 
This argument also has no force. 
Section 10 of the Act provides that a 
notice given through a Court shall be 
deemed sufficiently given if it be stuck on 
the chaupal or other public place of the 
village in which the property is situate. 
It does not require that the notice shall 
remain affixed for the whole period of 
three months, and such a provision would 
be utterly nureasonable, as it would be 
tantampaut to requiring the vendee to make 
provision for assuring that the notice ehould 
remain affixed for the long period of three 
months lest a claim might subsequently be 
made for pre'emption. Had any fraad 
either on the part of the vendor or the 
vendee in the matter of publication of the 
notice been proved, if for example it had 
l^sen shown that although ttbe notice bad 


been duly stuck up at the chaupal it had 
been immediately afterwards removed by 
or at the instigation of the vendor or the 
vendee, it might reasonably have been 
argued that no valid notice had been given ; 
but in the present case no such fraud is 
even alleged. There is evidence on the 
record that the notice remained affixed to 
the rhaupal for at least fifteen or twenty 
days and there is further the admitted 
fact that the plaintiffs were aware of the 
issue of the notice ■, and two of them filed 
an application in the Court of the Subor* 
dinate Judge sbrrtly after the notice bad 
been affixed at the chaupal, in which they 
stated that a notice under eeotion 10 of 
Act XVIII of r876 bad been issued. And 
there is further evidence that not only was 
the notice affixed at the chaupal but the 
fact that it was proposed to sell the propeity 
was notified tbrongbont the village by beat 
of drum. 

It is further urged that the appellants 
tendered the price but the tender was 
refused by the vendor. We agree with the 
learned Subordinate Judge in holding that 
in fact the appellants never brought the 
sum of As. 52,500, the sale-price, to Hardoi; 
but even if it were held that (bey bad 
brought this money to Hardoi, there is no 
evidence whatsoever on the record (nehow 
that any tender of it was made to the 
vendor. All we have is that the appellants 
filed an application before the Suberdinate 
Judge staling their readiness to purchase 
and when they were properly referred to 
the vendor, they spoke about the matter 
to the mukhtar of the Court of Wards. 
The mukhtar of the Court of Wards has 
indeed denied that be was ever approached 
by the plaintiffe- appellants but even if 
we were lo accept the evidence of the 
plaintiffs-appellants, there is nothing to 
show that any tender was ever made to 
the Deputy Commissioner, and indeed it 
is admitted by them that the money was 
left at the earai and was never taken 
even to the mukhtar of the Conrt,l[o£ 
Wards. 

The appeal fails and lis^ dismir^sed with 
qosts. * 

Appeal di$n.U$ d, 
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DlOMASSg V. CHAJJU RAU. 

PUNJAB CHIEF COURT. 
MisccLCiiNEOcs First Civil Appeal No l;t:05 

OF 1918. 

July £, 1918. 

Fmenl Mr. Jasrioe LeRisaignol and 
Mr. Ja«tice Wilberforoe. 

E. D. DIGNASSE, OFFICIAL LIQUI- 
DATOR of the PEOPLE’S BANK OF INDIA 

LIMITED IN Liquidation- 

Appellant 

CHA.IJU RAM, RtPRE^BNTU«; Creditors, 

AND FAQ'R OHAND. Representimj Con* 

TR L TORleS ( KTUE SAID BaNK — 

Resp. indents. 

Companiea Art (VI of \>‘82J, «. 142 — Opiciol L/yui. 
dator, resigtiotioii of-^Sai^ction '4 Court, whether necef- 
tary. 

An Official Liquidator is nnr at liberty to rosign 
witliout tbo sanction of tbo Conn whioli appoioied 
him.[p. 649, col. 2.] 

Miseellaneoas Brst appeal from tbe order 
of tbe Hon'ble Mr. Jastioe Broadway in 
charge of liqaidatioD, dated the 5th April 
1911:', aoeepting the resignation of the appel- 
lant on certain eondittons. 

Meeers. B. R. i'ttri, Herbert and L. Janies^ 
for the Appellant. 

Mr. Bantanam for Mr. Petman and Lala 
Bulwant Boi, for Chajio Ram, Respondent. 

JUDGMENT — On the I4tb Jannary 
1918 tbe appenacts, who are the Ofh'ial 
L'qaidators of the Amritsar and People’s 
Banks, tendered their resignation of their 
effioe, acd this is an appeal from tbe order 
of a Single Bench of this Coart disposing 
of that application and accepting tbe 
resignation snbjeot to certain conditions. 
At the opening cf tbe ease, Mr. Pari, on 
behalf cf the appellante, reqaested the 
Coort to lanelion the appearance on behalf 
of the aprellants of Mr Langford Jamee, 
an Advocate of the Calcutta High Court 
who is not, I owever, enrolled in this Court j 
and after eome dieenseion regarding the 
treatment meted out in a recent eaee in 
the Bombay High Coort to an Advocate 
of this Orort, we decided as a special 
ease to hear Mr. J^mes. on the atrict 
undt-rstaodiiig that cur actiru should not 
be regarded as establishing a precedent and 
■honld not work prejudice to any action 
which Ibis Court may see 6t to take in 
iba iPAtter, aDdJmoretpartiqularl^ upon tha 


as&aranos given to ns by Mr. Jamea himself 
that, 60 far as Le was aware, no rule 
existed in the Calootta High Coort wberebj 
an Advocate of this Court would be 
restrained from appearing before that Court. 

Before us three main points have been 
urged on behalf of the appellants : — 

(1) that an Official Liquidator is com- 
petent to resign at will and that tbe 
L'qaidating Court bas no say in the matter; 

(2) that in this case, at any i ate, even 
if tbe resignation of tbe Offisial L-qnidators 
was subject to acceptance by tbe Liquidating 
Court, the Liquidators bad shown good 
cause why their resignation should be 
accepted ; 

(3) even if tbe appellants failed 
CD the two preoediog arguments, it was 
contended that tbe guantum meruit 6xed by 
tbe learned Judge in Chambers was alto- 
gether an inadequate remuneration for tbe 
efforts of the Liquidators 

Our dndiDgs in brief on these three 
poiots are that an Official Liquidator is 
not at liberty to resign without tbe sanction 
of tbe Court which appointed him and 
that in tbe present case tbe Official 
Liquidators have made out no good case 
why their resignation should be accepted. 
With regard to tbe third point, it is im- 
pcBsible for us (o say, iDasmueb as there 
is no evidence upon tbe record, whether 
tbe rate of remuneration proposed by tbe 
learned Judge in Chambers is adequate or 
not : but icasmueb as the appellants have 
expressed before os no desire to resign 
except DDcooditicEally, we see no need to 
go into this question at the present . 
jucotore. Should, however, tbe appellants 
on some later data desire to relire from 
their post on terms, (be adtquacy of the 
rates proposed by (he learned Judge could 
be icooosideicd. 

According to the rules made under tbe 
Eugluh Law, resignation of tbe Official 
Liquidator may be accepted by the con* 
tribntcries acd tbe creditors but if those 
bodies do cot accept tbe resigeation, it is 
tbe Court wbieb deoidia 6nally whether tbe 
refignatioD ia to be accepted or rejected. 
Tbe law in England is to this effect 

A Lqoidator appointed by tbe Court 
may resign or, on eause shown, be removed 
tbe Coort. 
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Here the words “ cn cause shown ” obW- 
ouely refer only to the removal by the Court. 
The Endian Law is contained in section 142 
of the Companies Act which runs • 

Any Official Liquidator may resijfn or be 

removed by the Court oq due cause 
fiboWD. 

It will be observed that in the Indian 
Aot the oonRtrnotion of the seotion differs 
very ooneiderably from that of the Eoglieh 
Aol, aud we most hold that auoh a marked 
deviation was made of eet purpose in order 
to leave no doubt that the words ‘ on due 
oanso shown” govern not only the removal 
by the Csurt hot also the resignation. 

On these grounds we hold there is nothing 

no- -“7 proposition that 

an Oftsial Liquidator can resign at will 
without securing the ooiiourrence of the 
Liquidating bonrt. The real question indeed 
18 one of oontraol: at the time of his 
appointment, what did the Offiiial Liquidator 
undertake to do ? and to answer this 
question raforenos must be had to the ordo- 
of appoiotmsnt. Now, the appellants were 
appointed to liquidate the insolvent banks, 
and It IS quite clear that the aupointment 
contemplated the complete liquidation by 
the appellauta of the iueolvent coucerue. 

Their remuperaliou, as has been found by 
another Bench of this Court, was Bied 
on an eaceasively gonerone scale bet a 
sliding one and it wonld be contrary to 
the principles of common sense, of bu^inesc 
and of equity that they should be permitted 
to resign at any moment on no belt-r 
ground than caprice or resentment at 
enquiries regarding the nature of their 
past operations. A person who has entered 
into a contract may refuge to carry out 
that contract, but if he does so he is 
liable to pay forfeit, and the order of the 
learned Judge in Chambers amounts to an 
aooeptanoe of the breach .of the appellants* 
contract on their paying forfeit in the shape 
of a reduction of their reman 3 ration. In 
the course of liquidation proceedings extend. 

mg over four years, the appellants have 
aoqumed a wide and peculiar knowledge 
of the affairs of the insolvent binks. For 
.the acquisition of this knowledge they had 
been liberally remunerated and if they 
are now permitted ti resign, as it would 
be imposaibla for them to transfer their 
entire knowledge to their aaooeseor, it ia 
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obvious that the liquidation would be 
delayed and rendered more costly. On these 
gronnds we bold that the appellants are 
not entitled to resign nnoonditionally. 

We are not at all impressed by the 
argument that if the Official Liquidators 
have to give an account of tbeir doiogp, 
tbe work of the liquidation will be 
hampered, but before ns a fresh argument 
was adduced that Mr. Dignasse was in a 
bad state of health indueed by 
tbe ardnousnesB of bis labours as 
Liquidator. InaEmuob, however, as there 
is no evidence on this point on tbe record, 
as it was not mentioned by tbe appellants 
in tbeir application to resign and Bods no 
place in the grounds of appeal to this 
Court, we can pay no attention to it. 
Other minor matters are mentioned in the 
gronnds of appeal but none of them have 
been mentioned before us, and we bold 
them to be of no force. For tbeee reasons, 
we dismiss tbe appeal with costs which 
must be paid by tbe appellants personally. 

Appeal dirmitsed , ' 


BOMBAY HIGH COURT. 

Or. oiNAL Civil JdbisdictiOm Suits Nos. 180 

AND 178 oy 1919. 

February 22, 1919. 
r retent ; — Mr. Justice Pratt. 
VITHALDAS CURSONDAS-Piaistipf 

versus 

DDLSUKHpHAI VADlLAL asp othibs — 

Dbpendamts. 

Civil Procedure Code (Act V of 1908), «. 129— 
Bombay High Court Rules (Original Side), r. 223— 
Originating summons, procedure by way of, when can 
be adopted — Suit for partnership accounts and 
damages, whether can be instituted by originating 
summons — Procedure. 


An originating snmmons is not the proper pro? 
cedive where the disputed facts are of snoh com* 
plexity as to involve a considerable amount of oral 
evidence. The action should be confined to matters 
which are enable of decision in a snmmary way. 
[p. 65l,col. ?.] 

An action was instituted by an originating 
summons in which the plaintiff sought a declaration 
that a partnership between himself aud the defends 
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aafcs had boon dissolved, and asked for an account 
of the partnership, damages for breach of the 
partnorsbip agreement and an indemnity for certain 
liabilities incurred: 

fleid, that as considerable evidence would have to 
be taken in order to determine the matters in 
dispute, the procedure by way of originating 
summons was not the appropriate procedure for the 
action, [p. 651, col. 2.T 

Mr. Kania, for (he Plaintiff. 

Mr. Interarity, for the Defendants. 

JUDGMENT. — This is an aotion institoled 
by an originating sammons in whiab the 
plaintiff seeks a deolaration that a partner- 
ship between himself and the foar defend- 
ants was dissolved in Ootober 1918, an 
aosonnt of the said partnership, damages 
for breach of the partnership agreement from 
defendants Nos. 1 and 2 and an indemnity 
for liabilities inoarred in dealings with 
one Lallcbbai. 

The defendants object that tbe sammons 
sboald be difmisccd ender rale 223, as 
this form of aotion is not appropriate to 
the matters in dispate. 

Provision was made for this form of 
aotion by tbe additioo of appropriate 
words in section 26 of the Civil Prooedare 
Code. Bat as Order IV, role 1, requires 
every sait to be instituted by a plaint, a 
suit cannot be instituted by originating 
summons under the Civil Prooedare Code. 

Tbe procedure rests solely on rules made 
by this Court under the Letters Patent and 
section 129 of tbe Civil Procedure Code. 

These rules generally follow tbe English 
procedure which is enacted in the Rules 
and Orders of tbe Supreme Court. These 
limit tbe prooedare to tbe determination of 
questione of construction of deeds and Wills, 
of questions arising in tbe administration of 
au estate or trust aud of questions arising 
out of requisitions and objections made 
between vendor and vendee of land. 

As to the Euglieh preoednre it seems 
clear that it does not apply where questions 
of fact are in dispute. Lord Lindley in the 
oaee of Powers, In Lindsell v. PhilUpH 
(1) Bsid: — ' A eemmona is cot the 
proper way of trying a dispuled debt 
where the dispute (urns on questions 
of fact;” and again in Qile$ In re, Beil 
and Pereonal Advance Oompany v. Michell (2) 

(0 (1686) 80 Ch. D. 2ul at p. 2W} 63 L. T. (Hi 

(8) aS0O) 43 Cb. D. f 91 at p. d*»'; 63 L. J. Cti. 2^6] 

62 L, T. 876| 88 W. B. 27^. 


Cotton, L. J., said that this form of aotion 
'was intended. ..to enable simple matters to 
be settled by tbe Court without the expense 
of bringing an action in tbe usual way, 
not to enable tbe Couitto determine matters 
which involve a serious question.*’ 

It is contended that these authorities do 
not apply as the Bombay rules are wider. 
There is some fores in this ooDtentioD, for 
our rules go further than the English rules 
and allow a partner to take out an originat- 
ing summons and the procedure approxi 
mates more nearly to that of a regular suit, for 
the rules contemplate pleadings, A plaint 
i.s required by rule 218 and a written 
statement is permitted by rule 221. 

Tbe rnles do not forbid questions of 
fact being determined on an originating 
summons, and 1 am not prepared to hold 
that this form of action is always inappro- 
priate whenever there is a question of fact 
in dispute. 

But I think it clear that an originatiog 
sammons is not the proper procedure where 
the disputed facts are of such complexity 
as to involve a oooeiderable amount of oral 
evidence. There is no machinery for dis- 
oovtry and inspeotioo, and rule 22 J indicates 
that the aotion should be cooBned to 
matters which are capable of decision in a 
summary way. 

In tbe present oaee considerable evidence 
will have to be taken both as to tbe 
breach of contract alleged against tbe Brat 
and second defeedants and tbe quantum of 
damages for which they are liable. 

1, therefore, dismiss this enmmons with 
costs and refer the parties to a regular 
suit. 

Summons di^misted 


o.v> 
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JBlttUAIt LAL V. BBAGWAN BAS. 

OUDH JUDICIAL COilMtSSIONER’S 

COURT. 

Second Civil Appeu No. 278 of 1916. 

April 11, 1919. 

Present : — Pandit Kanhaiya Lai, J. C. 

JHAMMAN LAL —Pl\intikp— Appellant 

versus 

BHAGWAN DaS — Defendant — 
Respondent. 

Xegotiuble ins/rin»iew/s— Ilinuli — Miikcr <>f hiindi, 
linhiJily of, e.viriif of. 

Tiie maker of a limnh is lespousible for tlio 
money payable thereon, and liis liability is not 
discharged by tlie holder in due course getting pay- 
ment of what is due, and tlie ultimate drawee is 
entitled to recover from the maker wliat he paid 
on it. [r* col, 2.] 

Appeal from the decree of the District 
Jiidge, Laokoow, dated the 2'tb May 1^18, 
reversiog that cHhe Additional Subordinate 
Judge, LockDOvr, dated the 10:.h December 
1917. 

Pandit Harkafan Nath Misra, for the Appel- 
lant. 

Baba Qokal Prasad, for the Respondent. 

JUDGMENT.— This waa a suit for the 
recovery of money dao in connection with 
certain Hondi tranaaotions to which the 
plaintiff and the defendant were partiea. 
Bbagwan Dae wanted some money to pay to 
his creditors and approached Jbamman Lai 
who agreed to lend as mnob as be reqairad. 
On the 22Qd May 1916 Jbamman Lil drew a 
Hundi for Rs. 2,500 in favour of Baldeo 
Prasad on Bbagwan Das, which was payable 
in 61 days. In lieu thereof Bbagwan Das 
executed on the 27th May 1916 four Hundis 
one for Rs. 1,000 in favour of lebri Prasad* 
Bam Sahai, another for Rs. .350 in favour of 
Sadhu Ram-Ram Gopal, another for Rs. 400 
in favour of Jathmal Sadaebokb and the last 
for Rs, 700 in favour of Hira Lal-Channi Lai. 
All these Hundis were drawn on Baldeo Prasad 
who is DOW stated to have been the agent of 
Jbamman Lai, and they contained a note stat- 
ing that Jbamman Lai was to be ultimately 
liable for the eaiEe. This note was described 
as Sri Niebani and indicates according to the 
evidence adduced in the case that the prma 
facie liability rested on Baldeo Prasad but 
the ultimate liability was enfoioeable againet 
Jbamman Lai. The liability of jhamman Lai 
under those Hundis was, therefore, something 
like that of a drawee in case of need. 

The holders of those four Hundis recovered 


the moneys doe on them and have no claim 
left a.s against Baldeo Prasad an.d Jbamman 
Lai, the drawees. Bbagwan Das aoespted the 
Hundi for Rs. 2,500 drawn by Jbamman Lai 
but when it was presented for payment by 
Parbho Dayal Manna Lai in whose favour 
Baldeo Prasad had endorsed it, he dishonour- 
ed it and refused to pay its amount, Parbhn 
Dayal-Manna Lai intimated the fact of dis- 
honour to Baldeo Prasad who informed 
Jbamman Lai. Jbamman Lai thereupon paid 
the money doe on the Hundi to Baldeo Pra- 
sad, from whom Parbhn Dayal Manna Lai 
recovered what waa due to them. 

In tlie present suit Jhamman Lai claims 
the money doe on the four Huodis executed 
by Bbagwan Das, of which be was the Sri 
Nishani drawee or roughly speaking a drawee 
in case of need. He also relies on the 
Hundi which he had himself drawn on 
Bbagwan Das in consideration of the earns. 
The Court of Bret iustanoe decreed the 
claim but the lower Appellate Court dismissed 
it 

It is not possible, however, to understand the 
reasoning on which the decision of the lower 
Appellate Court proceeds. In regard to the 
four Hundis for Rs 2.450 drawn byBbsg 
wan Das, the lower Appellate Court observes 
that they were duly honoured at the appoint- 
ed time and the money due on them paid in 
the ordinary oouree. The liability of the 
maker is not, however, discharged by the 
bolder in doe oouree ffefctingr payment of 
what is doe. Baldeo Prasad admits that he 
got what be bad paid from Jbamman Lai. 
As the ultimate drawee of these Hundis 
Jbamman Lai is, therefore, entitled to recover 
what be paid on account of them from the 
maker. 

In regard to the Hundi for Rs. 2,500 the 
lower Appellate Court observes that the 
only person who could complain that the 
Hundi bad not been dealt with in accordance 
with law, that is who oonld complain that he 
had not been paid, was the holder of the 
Hundi. But that statement leaves out of 
account the liability of the acceptor as against 
the maker. Section 32 of the Negotiable In- 
strument Act (XXVI of 1881) lays down that, 
in the absence of a contract to the contrary, 
t e maker of a promissory note and the 
acceptor before maturity of a bill of exobabge 
are bound to pay the amount thereof at mg. 
turity according to the apparent tenor of 
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tbe Dote or aaoeptaooe respeotively, aod the 
aooaptor of tbe b>)l of ezobacge at oraiiar 
matority is boaud to pay the amonot thereof 
to tbe bolder od demaod. Id default of 
Buob payment as aforesaid snob maker or 
aooeptor is bound to oompeneate any party 
to tbe note or holder for any lose or damage 
eu^tained by him and caused by aooh defanlt. 
Bbagwan D>i8 as tbe maker of tbe funr 
Huudis for H.''. 2,450 is, therefore, responsible 
to Jbamman Lai for tbe money payable on 
them. He is equally responsible as the aoQep« 
tor of tbe Hundi for Rs. 2,50 j to pay the 
money due on that Hundi to Jbamman Lai or, 
in other words, to oompensate the drawer for 
any loss or damage sustained by him and 
OAused by his detault in making tbe payment. 
Sections V8 and 90 of tbe eaid Act, to which 
the learned Counsel for tbe defendant^reepond* 
ent has referred, have no application, 
because tbe holders of these Hundie baveal* 
ready received payment from Jbamman Lai. 
Tbe acceptor never held the Hundi for 
R-t. 2,5U0 at or after maturity in his own 
right. 

Tbe appeal is, therefore, allowed and tbe 
claim of tbe plaintiff^appellant decreed with 
eoets here and buberto ana future interest at 
6 percent, per annum from tbe date of tbe 
suit till payment. Tbe defendaDt'appellant 
will bear bis own costs throughout. 

Appeal allowed. 


LAHORE HIGH COURT. 

SiCOAU CiviL Appeal No. 2()32 or 1917. 

May 30. 1919. 

iretenl:— Ur. Justice tihadi Lai and 
\ Mr. Jusiioe Martiuead 

Ths official LiQUiDAlOB. INDUS- 

THldL RANK ot INDIA. LlMllED, 

LIOUIDaI .ON ^PLA faTiPV — 

i^Aipillant 

oerrta 

KESHO iDAS AND ARoTaiB— DarEMOAiTS — 

RabPOMoBNis. 

Companiet Act (VIl of b*. 164, 166 — Com. 

p«np in by Oficial Liquidator to 

ffCOVCi' money i<no o«i fromieBory note^Dofendniitf 


whether entitled to set off sum due to him — Li’juidatioH 
Court, iurisdiction of— Summary process, whether justi. 
jied Prior order of Z.ii/u.idafion Judge aisallowing pica 
of set-off, whether bar — C'liil Procedure Code (Act V of 
1908;, O. nil, r. 6. 

The Official Liquidator of a Baukin Liquidatioa 
sued to recovera sura of money due on a projuissory 
note executed by tiie defendants, >vho claimed to 
set off against the plaintiff’s demand the money 
received by tbe Bunk by way of secnniy for the due 
perfonnanco of his duties by K., one of the two de. 
fendants, on hia appointment as cashier of the Bank. 
It appeared that the defendants were members of a 
joint Hindu family and that the money deposited 
with the Bank belonged to tlio family. Moreover, tbo 
Bank in its dealings had treated the money as 
belonging to both the brothers: 

lic'W, (li that the defendants who woro debtors 
on the promissory note wore dlrcditors in respect 
of tbe niuney deposited as sconrity and were, there, 
fore, entitled to raise the plea ofset-off.fp. U 4, col. I."] 

(z) that astho defendants were not contributories 
of the Bank, the Court conducting the liquidation 
bud no jurisdiction to recover by a summary process 
the money duo from them on the promissory notej 
[p Ho4, col 1 ] 

(3) that an opinion expressed by the Liquidation 
Judge with regurd to the plea of set-off did not 
operate as .e* Judicata, [p 054, col. 1 J 

Second appeal irom tbe decree of tbe 
Disirtot Judge, Lyallpur, dated the 23rd 
May 1917, varying that of tbe Senior 
Subordinate Judge, Jbaug, dated tbe 12tb 
March 1917, decreeing tbe claim in part. 

Diwan Nirartjan Patshad, for the Appel* 
lanf. 

Mehia Bahadur Ohand and Lala Fa'uir 
Chand, for the RespOLdents. 

JUDGMENT. — Tbie appeal and tbe oroes- 
Appeal No. 2723 of 1917 arise out of au 
action brought by tbe Offioial Liquidator 
of tbe ludaetrial Bank for tbe recovery of 
a eom cf money Joe on a promissory note 
executed by the defendants, Kesho Dae 
and Wszir Cband, on the 16tb of March 
1912. The defendants, who are brothers, 
claiired to eet off against Ibe plaintiff’s 
demand the mocey received by tbe Bank 
by way of security for tbe due performance 
of bia duties by Kesho Das, who was 
appointed a cashier of the Bank. Tbs 
Courts below have accepted this defence 
and tbe main question for determination is 
whether tbe defendauts are entitled to tbe 
set-off claimed by them. 

It appears that Kesho Das was appointed 

a cashier in November 19l0, and that on 

tbe 30ib November 1910 a sum of Be. 2 500 

was deposited , las security. , ThellfDisIriet 



INDIAN CASKS. 

RAKES CaAKDRA CUASBA6ART1 0 . 81SI BBDSlK UPAtUAT. 


tidi9 


Jadgp, ofroDTn'Dg wilh lie Cocrt of Brsfc 
iDBtancp, finds that the defendants are mem* 
bers of a joint Hindn family, and that 
the money deposited with the Bark belonged 
to the family. This finding, whioh proceeds 
npon the evidence adduced by the parties, 
is a finding of fact and oanrot be assailed 
in Ecoocd appeal. Indeed, all the oiroam' 
si&noee go to shew that the deposit was 
treated by the Bank as made by both 
the brothers, and it is beyond dispute 
that, when Kesho Das retired from the 
offioe cf oashier, be was suooeeded by Wezir 
Chand on the Ist February 1912 on the 
eame seourity deposit. The Bank in its 
dealings regarded the money as belonging 
to both the brothers, and upon that finding 
it is clear that the defendants, who were 
debtors on the promissory note, were credi- 
tors in respect of the rroney deposited as 
seonrily. The lower Courts were, therefore, 
right in giving effect to the plea of set- 
off, vidt Mehr Ohandv. Amriiscr Hank (1). 

As to the oonfenticn (hat (bis plea 
Qocld not be entertained, because the 
Liquidation Judge has already disallowed 
it by hie order of the 9th October 1915, 
it is sufficient to say that, as the defend- 
ants were not contributories of the Bank, 
the Court oondnoting the liquidation had 
no jurisdiction to recover by a summary 
process the money due from them on the 
promissory note. Mr. Niranjan Parshad 
admits that the liability on the promierory 
note could be enforced only by a regular 
suit, and it is obvious that the question of 
set-off could arise only with respect to the 
Liquidators claim for the recovery cl that 
^ Any opinion expressed by the 
Liquidation Judge cannot, therefore, preclude 
the defendants from putting forward their 
claim by way of set off in answer to the 
plaintiff’s demand; and we accordingly 
endorse the conclusion of the lower Courts 
that the bar of res sudicata bas not been 
established. 

It appears that Wazir Chand was re- 
moved from bis office on the Ist of December 
1913| and tbara is Dothiog to shew that 
the money deposited by way of security 
could not be claimed by the defendants 
immediately after that date. The Courts 
below have held that on the 3rd of Decern- 

W P- b. K. 1916; 

ff» iC« 1916| 


ber 1913 the defendants gave notice to 
the Bank io »et eff ihe amount due to it 
on the piomisBory no te against their seourity 
deposit, and to pay them the balance. In 
three circumstances we must hold that 
the Bank, whose claim was legally disoharg 
ed, in not entitled to reoaver any interest 
after the 1st of Deoamber 1913. 

For these reasons we dismiss the appeal 
preferred by the Liquidator, but accepting 
that of the defendants and reversing the 
decree of the lower Appellate Court restore 
that of the Court of first instance with 
costs throughout. 

This appeal is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT, 

Appeal paom Original Decrbk No. 164 

OP 1918. 

June 10. 1919. 

Present : — Justice Sir Aentosb Mookerjee, 
Kt., and Mr. Justice Panton. 

RAMES CHANDRA CHAKRABARTI 
AND OTHEBB— Plaintiffs — Appellants 

versus 

SASI BHUSAM UPADHAY — Defendant 

— Respondent. 

Hindu Law — iridou’, alienation by-^Reversioner 
joining in alienation^ effect o/^Neceesityf proof o/— 
Presumption — Burden of proof^Reversionerf right o/j 
nature of ^Estoppel. 

The oircumstanco that a coDvejance of a portion 
of her husband’s estate is executed jointly by n 
Hindu widow and the then next reversioner, does 
not by itself create an indefeasible title in favour 
of the vendee, who can successfully resist a claim 
by the rcversiociers only on proof of legal necessity 
or such fide inquiry as entitles him to pro- 
toctiou from a Court of Equity. A mere recital in 
the deed as to the existence of such neoessityi by 
itself, is iii 6 uffic 2 sDt« Where, however, the alienation 
is made with the concurrence of, or jointly with, 
the then next reversioner, there is a presumption 
in favour of the validity of the transaction. [P 
cols 1 &J 5 p. 658, col. 1.] 

Ill order to discharge the burden of proving the 
existence of legal necessity, the true rule is that the 
oroditor, to protect himself, where he is not shown 
to have made a bofui fids inquiry, must prove that 
there was au aotual pressure on the estate or 
danger to be averted, suoh as a threatened suit on 
a genuine debt, an outstanding decree or an impend- 
ing sale, which the widow had no funds to meet. [p. 
6575 col, 1.] 
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Where persons contesting an alienation by a 
Hindu widow claim not tbrougli their father but 
directly as reversioners to the estate of the last 
male owner, they are not precluded by any rule of 
estoppel from disputing the validity of the alienation, 
nor are they affected by the circumstance that 
they had, after the death of their father and before 
the death of the widow, taken by inheritance land 
transferred by the widow by way of gift to their 
father, [p. 658, col. 2.] 

Appeal against the decree of the Soboydi- 
nate Judge, 24-PergaDa3, dated the 13tb 
Marsh 1918. 

Babas Brajalal Chakraharti, Biraj Mohan 
Momyndar and Hiralal Ghakrabarti, for the 
Appellants. 

Babns Stirtndra Nath Ouha and Rithindra 
Nath SarkaTf for the Respondent. 

JDDGMMNT. — This ie an appeal by the 
plaintiffs in a snit for recovery of possession 
•f land with mesne profits upon deolaration 
of title. The disputed property admittedly 
belonged to one Mahim Chandra Chakra* 
barti, and upon his death, which took place 
on the 27th Jane 1892, passed to bis 
widow Monmohini, who died on the 2cth 
October 1915. The plaintiffs are the four 
sons of Umesb Chandra Cbakrafaarti, the 
brother of Mahim Chandra Chakrabirti, who 
died ia 1908, and they claim the estate of 
their uncle as reversionary heirs after the 
death of their aont The defendant is the son 
of Annaporna', a sister of Mahim and Umesb, 
and claims title to the property by purobaea 
under a oonveyanoe executed on the 16th 
June 18115 by Monmobini and Umeeh. 
■The Subordinate Judge has held that the 
plaintiffs have failed to prove that the convey* 
ance does not operate against them and 
has dismissed the suit. On the present 
appeal, the substantial point for iovestiga* 
kion is, whether the oonveyanoe in favour of 
the defendant has passed to him a title 
operative against the plaintiffs ss the rever* 
vionary heirs to the estate of their paternal 
onele. 

■ ^ We may observe at the outset that the 
oirenmitanse that the oonveyanoe in favour 
of the defendant was eseouted jointly by 
Ae widow and the then next revereioner 
did not by itself create in bis favour an 
indafeasible title. This is oooelnsively settl* 
•d by the deoision of the Fall Beooh in 
Prond Ohotpdhwy v. Qolap Bhapai (1)* 

i 

k (U 19 Ind. Om. 87% 40 0. 7Sli 17 0. W. N. 701) 17 
0. L. J. 400 1?. B.). 
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where it was rnled that the transferee 
BOQaires a good title as against the aotnal 
reversionaiy heir?, if the widow has alienat* 
ed her entire interest in the estate 
inherited by her from her husband, with the 
consent of the whole body of persons entitled 
to sncoeed as immediate reversionary heirs : 
Q(petwar Mina v. Gopir.i Bcishnahi (2) and 
ijhyomad'^s Bcyv.Radhtkahrosad (3). Ihis 
view has now received the approval of the 
Judicial Committee in aangasami Gounden v. 
Nachiappa Oounden (4). In the ease before 
DS, the ooDvejacoe covers a portion of the 
estate of Mahim Chandra inherited by his 
widow ; ooneeqaenlly, the defendant oan 
successfully resist the claim, only on proof of 
legal necessity or such bona fide enquiry as 
entitles him to protection from a Court of 
Equity. 

It is well settled that iu a suit of this 
description, instituted for recovery of property 
alienated by a Hindu widow in possession 
of her husband’s estate, the burden of prov- 
ing that there was legal necessity or bona 
fide enquiry rests in the first instance on 
the person who claims title from the widow : 
Amar Nath Sah v. Achan Kuar (51, Maheshar 
Bakih Singh v. Batan Singh (6), Bhagwat 
Bayal tsinghy. Debt Duyal Sahu (7). Nanda 
Lai V. Jagat Kithore Acharjya (8) and brij Lai 
V. Inda Kunwar (9). Recitals in deeds as to 
the existence of such necessity cannot by 
themselves be relied upon for the pur- 
pose of proving the assertion of fact 
which they contain ", the existence of neeea* 

(2) 21 Ind. C»8. 200} 17 0. W. N. 1062j 19 0, L. J. 

18 

13) 47 Ind. Caa. 853; 22 0. W. N. 846; 29 C. L. J. 24. 

(41 60 Ind. Cas. 498; 46 I. A. 72; 86 M. L, J. 493; 
17 A L J.6i6; 29 C. L. J. 639; 21 Bom. L. E. 640; 
23 0* V.’. N.7?7i 119*91 M.W.N. 262; 42 M. 628; 28 
M L T. 6;ilO b. W. 105 (P. 0.). 

(6) 19 LA. 196; 14 A. 420 (P. O.J, 6 Bar. P. 0. J. 

197; 7 Ind. Deo. is. s.) 687. 

(6) 23 L A. 67; 23 0. 766 (P. 0.); 7 Bar. P. 0. J. 
19- 6 M. L. J. 127; 12 Ind. Deo. (m. b.) 608. 

(7) 36 1. A. 48> 36 0. A'iOi 7 0. L. J. 386; 12 0. W. 
N 893 (P O.lt lO Bom. L. E. 230; 6 A. L. J. 184| 18 
M L. J. lOO; 8 M. L. T. 844; 14 Bnr. L. E. 49. 

if 8) 36 Ind. Cal 420; 44 0. 186; 240. L. J. 467; 20 
M L. T. 336; 31 M. L. J. 663; (1916) 2 H, W. H. 336, 

4 L W. 468; 18 Bom. L. E. 8M; 14 A. L. J, 1103; 1 
P. L. W. I; 21 0. W. H. 226; lo Bur. L. T. 177, 48 1. 
a1240 (P.O.). 

fOi 23 Ind, Cae. 716 (P. 0.); 86 A. 187, 18 0. W. N. 
649; 26 U. L. J. 442, (I9l4, M. V7. K. 406, 16 U. L. T. 
896, 19 0. L. J. 469, 12 A. L. J. 496; 10 Bom. L.E, 
362; 1 L. W. 794. 
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sity moat be sabstaotiated by evideDoa 
aliunde: Brij Lai v. Inda Eunwai (9), Nanda 
Laly.Jagat iiishore Acharjyj {8) aad Ra^ga 
garni Oonndm v. }iachiappa Oounien (-I). 
Where, however, the alienation is made with 
the oonoarrenoe of or jointly with the then next 
revereiooer, a presamptioo arises in favoor 
of the validity of the transaotion. The 
exact nature of tht-* presumption was describ- 
ed in the case of Dthi Progaa Choudhjy v. 
Qolap Bhigat (!)• The oon<aeotof persons who 
are the guardians of the widow and are, as tbe 
next possible takers of tbe estats, most deeply 
interested in its preservation, indica'es tbe 
propriety of tbe transaction ; bat tbe pre- 
sumption is not conclusive and is rebuttable. 
This follows from a long series of decisions 
of tbe Judicial Committee which were re- 
viewed by the Fall Bench and also from 
tbe later decisions in Bioy Qopil Muf,erji 
V. Qirindra \dukerji (lO) an 1 Uangi^ 

garni (Jounden v. Nackiappa Qounden t4). 
As the consent of the reversioners, who, 
in tbe words of Lori Dunedin io the 
oa'e last mentioned, might fairly be ex- 
pected to be interested to quarrel over the 
transaction, thus affords a presumptive 
proof of tbe propriety of tbe transaction, 
tbe oiroamstanoes under wbiob tbe consent 
was given must be oarefally scrutinised, and 
if it transpires that the transaotioo was in 
essence a device to divide tbe estate with 
tbe reversioner, bis consent must manifestly 
lose its probative force. Let us now test 
the evidence in the light of these principles. 

Mahim Chandra Cbakrabarti, as the evi* 
denoe unmistakably shows, was a man of 
means. Tbe application for Letters of Ad- 
ministration presented by his widow on tbe 
22nd July lb92, within a month of tbe date 
of bis death, states that be left 1,584 bighag 
of land valued at Rs. 8,70O, and a sum of 
Rs. 629 due from creditors against most 
of whom decrees bad been obtained. There 
is no indication that tbe extent of tbe 
assets was overvalued ; it is certainly not 
enstomary for people to overestimate the 
value of an estate where suoseasioD duty 
baa to be paid. Besides, tbe statement in 
the ease before us was verified by the 

defendant as also by the brother of tbe 
(10) 23 Ind. Cas. 162; 41 C. 79^; 18 0. W. N. 673; 
19 0. L. J. 620; 27 M. L. J. 123; 16 M. U.T. 68: 
tl914) M. W. N.4805 1 L. W. 633; 16 Bom. L. R. 426; 

12 A. L. J.7U (P.O.). * 


widow, who later on became a transferee of 
a portion of tbe estate. DifFerent witi esses 
give vtryif g figures for the income of the 
immoveable property; in our opinion, an 
estimate of Rs. 2,000 a year dees not err on 
the side of excess. Tbe widow obtained tbe 
Letters of Administration and entered upon 
tbe management cf the estate. la Ie?8 than 
three years, we find that she proceeds to 
execute almost eimnllaneously a number of 
documents whereby she alienates a consider- 
able portion of the estate left by her bus- 
band These transactions may be conveniently 
enumerated as follows : — 

(tl 15th June 1 8 •'d — OoDveyanoe of 261 
bighag of land in fav- ur of her brother 
Syama Cbarao Baattacharyya for an alleged 
coDsideratiuD of Rs. H,499. 

{.ill loth Jane 1895 — Uonveyanoe of 285 
bighag of land in favour of the defeodaut 
(her husband’s sister's son) for an alleged 
consideration of Rs. 2,49.^. 

(tit) 18th June 1:95— Deed of endowment 
of 13 bighag 15 (otiahg if land in favour 
of Trailoxya Nath Cbakrabarti for the 
worship of the family deities. 

(tv) 18th June 1895 — Deed of gift of 
252 bighag of land, valued at Rs. 1,500, 
in favoor cf Unoes Chandra (her husband’s 
brother), tbe then next reversioner. > 

(v) Ibtb June 1895 —Ei^rarflarn i in favour 
of Umes Cbaodra undertaxing not to act 
to the prejudice of tbe reversion in respect 
of the properties still left in her bands 
(area estimated at 705 bighag, i.e„ less than 
a half of tbe entire estate). 

There can be no donbt that each of these 
traDEactioDS formed part cf a oarefally or- 
ganised and matured plan for distribution 
of tbe estate ; we have the significant faot 
that stamps for the doooments were por- 
chased simultaneonsly from the same stamp 
vendor on tbe 12th March 1895. It may 
be added that there were intermediate 
alienations, namely, a permanent lease in 
favoor of one Bangsi Mandal on the 14th 
April lb95, for a premium of Rs. 400 ; on 
tbe same date there was another lease in 
favour of Aiouddin for a premium of 
Rs. 740 aod a oonveyanoe in favour of Satislt 
Chandra Cbakrabarti for Ri. dOO. There 
was aUo a mortgage of same land exesut* 
ed on the 15tb June to Bangsi Mandal foP 
a loan of Rs. 500, wbiob is said to havf 
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bean repaid fie vary next day, out of the 
alld^ei ooo'^iderathn for the aale to thi 
defeniant. Tha viriiu^ alidoatiood wd hava 
meotiooed t)ok plaod with the oonaorrenoe 
of tbe then oext revaraioner, aod as the 
partiea are proved to have aoted under legal 
adyioe, tbe polioy puraoed is not diffigult to 
appreciate. As the law was generally 
understood at that time, Hem Okunder '^anyal 
V. Sarnomoyi Debi (11), an alienation by a 
widow, even of a portion of the estate of 
her husband, was taken to convey an absolute 
title to tbe purchaser, provided it was mrde 
with tbe oonourrenoe of tbe then next 
reversioner. No doubt, a genera) recital of 
necessity was also inserted in the deeds, 
but evidently the real foundatiou of 
tbe transaotioDS was the oneent of the 
immediate reversioner. Tbe defendant now 
duds htmself in a state of unexpected embar- 
rassment by reason of snbseqaent jniisial 
pronouncements ; he is consequently driven 
to support the transfer in his favour, solsly 
od grounds of legal necessity and bona ^ie 
enquiry. In our opinion, this attempt has 
ended in a complete failure 

As regards legal nsosssity, wa must bear 
io mind that it is not sufficient for the 
transferee to prove that there were some 
debts payable by the deceased full O'Vner 
or his widow. A person who claims title 
under an alienation from her must prove 
that there was legal necassity for it, that 
is, such pressure on the estate at tbe time 
tbe alienation was made as justiBed the act 
of the widow. The creditor is not protected 
merely by proof that tbe money raised has 
been applied for the bcneBt of the estate. 
Tbe true role is that tbe creditor, to pro- 
tect himself — where be is not shown to have 
made a bona Ade enquiry — mast prove that 
there was an actual pressare on the estate 
or danger to be averted, each as a threaten- 
ed suit on a genuine debt, an ontstandiog 
decree or an impendibg sale, which tbe 
widow , had no foods to meet : Rame$te<ir 
Mandal ’V. Prooahali Debi (12). Tested from 
this point of view, therd is do solid founda- 
tion laid here for proof of legal neceseity 
for the sale to tbe defendant. There is a 
general recital in tbe oonveyan'ce that Mahim 
had contracted debts which could not be 

(It) 22 0. 854; II Ina Doo. N. s > 218 . ' 

(U)'26'lBd.Ces.81i 20 0. L. J. 23 at )). 28; 19 0. 
W. N. 818. 


reoiid ou') of tos income. There is no 
spscihcation of debtors or of the amcuot of 
their dufl'*. The only debt epsciBel, namely, 
the mcrfcgvqa execu'iel i.o fiv>ar of Bvarsi 
Msniil on the praviocs day, was manifestly 
illusory. The transaction, as wa have seao, 
had beau arrangai at least three months 
earliar whan the stamps wera purchased on 
the 12th March 1895. The fuck that a 
mortgage was executed on the 15th June 
and is said to hava been repaid o-o the 
16bh June out of the alleged oonsideratioo 
for the conveyance, is not calculated to in- 
spire omBleuce in the genuineness of the 
transaotian. Evidence was brought forward 
at the trial to show that decraas had baen 
oh'.ainei against the widow for small sums 
of mcney due for arrears of rent, bat modt 
of these appear to have baen satisSed. Some 
rough acoouct bccka of Mahim have baen 
proluced to shov that from tima to time 
ha used to t»ke loans from others; the 
aggregate oF tbe entries selected comes to 
ab)at R«. 1,0)0. But the account books 
are obviiosly incomplete ; in some places, 
eotries have b>eD0Qtoat in an inexplicable 
manner ; in other places, there is no credit 
side, [t is impossible io draw any infer- 
ence from these account books as to the 
Bnancial position of Mahim at the time of 
his death. Oo tbe other hand, it is a 
matter for legitimate comment that the 
aocouat bioks of 1S95, thitis, the year in 
which these transaotiooe took place, are not 
forthcoming. They would have shown, if 
properly kept, tbe exact ekate of the family 
funds and the mode in which tbe alleged 
ooDsideratious for the sales and leases, if 
really received by tbe widow, were applied 
by her. No reliance can bs placed upon 
the assertions made by the defendant in 
his oral testimony to show that Mahim 
at tbe time of hie death was in debt to the 
extent of nearly Rj. 2,700. These allega- 
tions are not corroborated by outemporaoeous 
dacameutary evidence and are uot strengthened 
by testimony that Mahim aometime before bis 
death bad been ened by Sarat ECamari, one of 
his eietere-io-law, for a share of the ancestral 
properties of her husband. As already stated 
the evidence, if accepted, tends to show that 
Mahim sometimes used to take loans and 
at tbe time of hie death probably left some 
debts. Beyond this the evidence does not 
carry us, aod we have really no ioformatioQ 
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as to the state of family affairs at or aboat 
the time when the aeries of traosaotioDS 
mentioDed took plaoe. We most rot also 
overlook the faot that the defendant knows 
all aboat the tr'insaotions, while the plaintiffs 
have no personal knowledge of them ; in- 
deed, the 6r.st plaintiff was a ohild two years 
old when the sale took plaoe, and bis 
brothers, the other plaintiffs, had not been 
born then. In oar opinion, the olaim of 
the defendant cannot possibly be supported 
on the ground of justifying legal neoessity. 

As regards bona dde enquiry, the posi* 
tion of the defendant is, if possible, weaker 
still. He is by no means a stranger to 
the family. After the death of bis father, 
be was brought up in the family of Mabim 
who was his maternal unole. It is not 
necessary to determine what was the pre- 
cise extent of the induenoe exercised on 
Monmobini by her brother and her nephew 
respectively. It is clear that the defendant 
was intimately acquainted with, even if he 
did not actually look after, the affaire of 
Monmohini. In these oireamstanoes, no 
question of bona dde enquiry really arises. 

We have further evidence to show that 
the consent of Umesh to the alienation was 
obtained under oireamstanoes which makes 
it yalneless as an indicatiou of the propriety 
of the transaction. Umesh was a needy man 
and was in receipt of a small allowance from 
the estate of bis father. This was with* 
held for a time, much to his iDoonvenienoe. 
In addition to this, we dud that he received 
by way of gift land valued at Rs. 1,500, 
which was substantial enough, in bis straiten- 
ed circumstances, to induce him to assent 
to the transactions in favour of the defend- 
ant and the brother of the widow. In 
this view, we need not examine whether 
the alleged consideration for the sale to 
the defendant was actually paid by him to 
his maternal aunt. It has been suggested 
that he had no funds at bis disposal to 
enable him to make the purchase. The oir- 
oumstanoes are certainly suspicious, but we 
need not go into the point farther, as the 
sale could not be supported even if it was 
for consideration. 

On a review of all the oironmstaaoea of 
the case, we feel no doubt that the sale to 
the defendaut was only one element in a 
scheme for the division of the estate, dur* 

■ jng the lifetime of the widow, among persons 


nearly related to her and well-acquainted 
with the state of the family. The end was 
intended to be achieved by a series of trans- 
fers effected with the oonsurrenoe of the then 
next reversioner, -who wa^ paid a substantial 
consideration as the price of bis oonsent. 
There was no justifying necessity for these 
alienations and no occasion for such enquiry 
as affords protection to a ^ona fide purohaset 
for value. 

\Ve may add Bnally thal whatever the 
position of Umesh might nave been, the 
plaintiffs, thongh his eons, are not affected by 
any role of estoppel. The plaintiffs do 
not olaim throngh their father, but directly 
as reversioners to the estate of their uncle. 
The contrary view indicated in Rangoppa 
Naik V. Kamti Naik (13). Muthnveeru 
lJuialiar v. Vythilivga Idudaliar (14) and 
Vinayak v. Oovind (15) possibly received 
some colour of support from dicta in Bvp 
Narain v. Qopal Det't(16) and Bajrangi Singh 
V. Manokarnika Bakh$h Singh (17), but was 
contrary to the principle enunciated in Baha^ 
dur Singh v. Mokat Singh (18) and has now 
been dehnitely negatived by the Judicial Com- 
mittee in Rangasimi Qounden v. Nachiappa 
Oounden (4). The plaintiffs are consequently 
not precluded by any role of estoppel from dis- 
puting the validity of the alienation nor are 
they affected by the ciroamstanae that they had, 
after the death of their father and before 
the death of their aunt, taken by inheritanie 
the land transferred by way of gift to their 
father ; this clearly does not operate as 
acqaiescenoe or ratidcation. 

The resnlt is that the appeal is allowal, 
the decree of the Subordinate Judge set 
aside and the suit decreed, with costs ic 
both Courts. The case will be remitted to 
the Subordinate Judge for determination of 
the mesne proBts. 

Appeal allowed. 


(13) 31 il. 366; 18 M. L. J. 309; 3 M. L. T. 355 
(P.B.). 

(14) 3 lad. Cas. 473; 32 M. 203; 5 M. L. T. I2i{ 19 
M. L.J. 88. 


(15) 25 B. 129; 2 Bom. L. R. 820. 

(I6j 3 Ind. Oas. 382; 36 I. A. 103; 35 0. 780; 6 A. 

L. J. 537 (P. 0.); 10 0. L. J. 58} J3 0. W. N. 920; 6 

M. h. T. 423; 1 1 Bom. L. R. 833; 93 P. R. 1909; 63 P. 
L. R. 1910; 146 P. W. R. 1909; 19 M. L. J. 548. 

(17) 35 1. A. I (P. c.); 30 A. 1; 6 0. h. J. 76h 6 A. 
L. J. 1; 12 C. W. N. 745 17 M. L. J. 605; 9 Bom. L. R. 
1349; 11 0. C. 78; 3 M. h. T. 1; 

(IS) 29 I. A. 1; 24 A. 94 (P. 0.); 6 0, W. N. 169. 
4 Bora. L.R. 238 12 M. L. J. 66; 8 Ser. P. 0. J. 162* 
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OUDH JUDICIAL OOMMISSIONBU’S 

COURT. 

fe- Second Civil Appeal No. 460 of 1917. 

Marah 19, 1919. 

Fnunt : — Pandit Kanbaiya LaJ, A. J. C. 

Bati SAIYID MUHAMMAD and others 
—Defendants— Appellants 

versus 

Idirza JAWAD HUSAIN, Mikor, under 
TBB Guardianship op His Patbek 
ifUMTAZ HUSAIN, and others— 
Plaintiffs — Respondents 

Mcrtgage of undivided sharc^ Partition— ilorf gaged 
property^ allotment of, to co-sharcr—Mortgageef remedy 
of— Civil Procedure Code (Act V of 190SJ, 0. XU, 
rr* 22, ^S—Cross-objcctions against co*rc$pcndeHt, 
whether permissible ^ Appellate Court, power of, to 
modify decree, 

A mortgage of an undivided share in property 
which under a partition is allotted to another co- 
eliarer canuot, in the absonco of fraud, bo enforced 
by the mortgaffco except against the sliaro allotted 
to the mortgagor in lieu of tho share mortgaged. 
The remedy of the mortgagee is to proceed agaiust 
the substituted property, [p. 660, col. 1.] 

The filing of cross-objections by a respondent 
against a co-respondent is not illegal, and where 
an Appellate Court cannot do complete justice 
between tho parties without opening the whole 
case, it can take into consideration the objections 
tiled by one of the respondents, not only against tho 
appollatit, but against the co-respondent also, and to 
modify the decree, if necessary, [p C6( , cols. 1 & 2.] 

Appeal from the decree of the OiAtriot 
Judge, Sitapnr, dated the 24th May 1917, 
modifying that of the Sobordinate Judge, 
Sitapur, dated the 8th February 1917. 

Mr, M. A. Khan, for the Appellants. 

Messrs. A. P. Sen and H, K. Qho$h, for 
Bespondent No. 1. 

Syed Alt Muhammad, for Respondent No. 6. 

JUDGMENT.— This appeal arises oat of 
a mortgage »bioh was effected by Musam- 
mat Wazir Bflgam, the widow of Amir 
Haidar, and Muhammad Sajjad and Moham- 
mad 4pghar, sons of Amir Haidar, iu favour 
of the pUintiff.respondent, on the 15th 
October 1909, The amount secured by the 
mortgage was Rs. 250, out of which Rs. 175 
were left for payment to Mueammat Imam 
Bandi, a prior morfgagee. It has been found 
that out of Rs. 175, Rs. 150 were paid to 
Musammat Imam Bandi in satisfaction of the 
prior mortgage and that no other money 
was doe to her. It was asserted on behalf 
of the plaintiff- respondent that the remain 
lag Bfl, 25 were paid back by him to the 
mortgagors, but he was unable to prove 


that allegation. The Court, therefore, award- 
ed the plaiotiff-respondent a decree for the 
recovery of R?. 225 with interest against 
the mortgaged property. 

The dispute in this appeal relates to 
two matters. The Orat matter is concern- 
ed with the liability of the property mort- 
gaged. The property mortgaged was a 
phulwari in the town of Sitapnr. The al- 
leged owner of the phulwaH was Amir 
Haidar, but it is not clear whether be in- 
herited it from his father or bad acquired 
it himself. It is not disputed, however, 
that there was a 4 annas in share in the 
village Angrasi which was partitioned bet- 
ween the heirs of Musammat Abmadi 
Begam, the daughter of Ashiq Ali, and 
the heirs of Amir Haidar, the son of 
Ashiq Ali. 

On the 8th September 1904, Muiammat 
Wazr Begarn executed a deed of partition 
wherein she ackno vledged that the heirs 
of Musammat Abmadi Begam were entitled 
to a nne-third share in the 4 anoas of the 
village Angrasi held by her and her sons. 
In 1911 Nazir Haidar, Muhammad Sajjad 
and Muhammad Asgbar, sons of Amir 
lii'dar hied a suit for a declaration that 
the sail deed of partition wae hofcitious. 
The sons of Musammat Abmadi Begam, 
namely, Syed Muhammad, Muhammad Said 
and Muhammad Askari, were defendants to 
that snit On a reference to arbitration 
made through the Court, the arbitrator 
decided on the 9tb February 1912 that 
inaamnoh as Syed Muhammad disotai oed 
any share iu the Angrasi proaerty, pis 
pies share should go to the sous of Amir 
Haidar and inasmuch as Muhammad Said 
and Muhammad Askari were willing to de- 
dicate half of their share, namely, pies, 
to religious purposes, that dedication ehould 
be upheld. In regard to the remaining 
5^ pies share held by Muhammad Said and 
Mohammed Askari, he held that it should 
be given to the sons of Amir Haidar in 
exchange for some land in Mofaalla Kot 
and a grove and phulwari now in question. 
This award was accepted by the Court 
before which the suit was pending, and a 
decree was passed in accordance with it on 
the 9th March 1912. The effect of that 
decree was to enbatitute for the security 
held by the plaintiff respondent the propei'ty 
which the mortgagors obtained by virtog 
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of the ab^vG There are no miterlale 

on the record to determine the esaob valae 
of the pAu^tcan mortgiged or the aggregate 
value of the grove or the Angrasi property. 
All that can be said is that the Angrasi 
property given to the sons of Amir Haidar 
was of greater value than the land, grove 
and the pfeuiiran awarded to the defendants- 
appellants. The award says so. 

The Courts below refused to give effaok to 
the award, holding that the mortgage was 
antecedent in point of time and must, 
therefore, have preoedenoe over the distribu- 
tion of property made by the award. 
But as held in Mahadin v. Sheo Prasad 
(l), a mortgage of an undivided share in 
property whioh under a partition has been 
allotted to another oo sharer oanuot, in the 
abienoe of fraud, be enforced by the 
mortgagee except against the share which has 
been allotted to the mortgagor in lieu of the 
share mortgaged. The remedy of the mort- 
gagee, where there is no fraud, is to proceed 
against the substituted security. There is 
nothing to show that any fraud was intended 
to be perpetrated in the proceedings whioh 
terminated in the decree of the 9tb March 
1912. The proper course, therefore, for 
the mortgagee is to proceed against the 
substituted security, whioh, in the absence of 
better materials for identifying it, most be 
treated as included in the lO/lGths share of 
the mortgagors in the pies share of the 
village Angrasi, which was allotted to the 
SODS of Amir Haidar in exchange for the 
land in Sitapur, and the grove and phul- 
loan referred to. 

The next point relates to the omission of 
the lower Appellate Court to enter in the 
decree a direction that the prior charge 
claimed by Musammat Imam Hand! will be 
treated as satisBed. The Court of first 
instance directed the sale of the phultoari 
subject to that prior charge, but as the 
lower Appellate Court found that the prior 
charge was satisfied and that finding has 
not been oballenged here, the direction 
contained in the decree of the first Court 
onght to have been expunged. 

Ou behalf of Musammat Imam Bandi, 
it is urged that no respondent can bs per- 
mitted to file a oross-objection against a 
co-respondent and in snpportof that oonten- 


tidi9 


tion relianO'5 is placed on Husain 

V. Bakar Alt (2). The powers conferred 
by Order XLl, rule 33, of the Code of 
Civil Prooodure are, howevar, more exten- 
sive then those conferred by the old Code 
of Civil Procedure, upon whioh the decision 
above referred to proceeded. In Idunisamt 
Mudaly v. 466 m Reddy (3) the cross-objec- 
tion filed by a respondent against a co- 
respondent was admitted and in Abdul 
Ohani v. Muhammad Fasih (4) it was recog- 
nised that if the Appellate Oonrk could not 
do complete josfice between the parties 
wifchoat opdQiD? the whole eould 

take into consideration objections filed by 
one of the respondents not only against the 
appellant but, it may be, against the 
00 respondent also aod to molify thedesree 

against them, if necessary. 

The appeal and the orois objactiooe ars, 
therefore, allowed aui the deores passed 
by the lover ippolKte Court will bs 
modified iu so far that the dscree will bs 
eoforoeabla against nothing more than the 
loAsths share of the mortgagors in tbe Sj 
pies share of the village Angrasi, which 
was given by the defeodauts-appellants in 
lieu of the phulwiri aod some other pro- 
psrty given to them in exchange. The 
condition laid down in the decree of 
first Court, namely, that the sale shall be- 
made subject to the rights of defeedaint 
No. 2 under her decree of conditional sale, 
dated the 5th November 1906, will he 
treated as oancellei. The parties will, 
the oircumstanoes, bear their own ooste 0 
this appeal. 

Appeal allotted, . 


(^) 11 O.C.93. 

(3) 27 Ind. Cas. 323; 
(1915) M. W. N. 45. 

U) 28 A. 93: 2 A.. L 


33 M. 705i 27 il. I». J. 7l0j 
J. 667: A. W. N. (IW5) 33'>. 


(1) 20 Ind. Oaa. 677; 16 0. G. 161. 
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G07INDA D08B V. QOVlifDi D0S9. 

MADRAS HIGH COURT. 

OnlQlNAL SlDB ApPKAL No. 47 OF 1918. 

Joly30. 1919. 

Present: - Sfr Abdur Rahim, Kt., Off«r. Chief 
Jostioe, and Mr. Jastioe Moore. 

LODD QOVINDA DOSS KRISHNA DOSS 

— Appsllaft 
versus 

Diwan Bahaiur GOVINDA DOSS 

CHATHURB0JA DOSS AMD others— 

Rbspondemts. 

Trust, charitable — Dedication oj building Jor u^tebij 
pufttcular sect or ciass— Cy-pres, doctrine of, applica- 
tion of — Re-ccnstruction of building after death of 
founder, whether justifies application of cy-pres — 
Occasit^nal use by objects of trust, whether justifies use 
by others at other times -Construction of document. 

The trustees of a charitable endowment cannot 
convert its funds to purposes other than those 
marked out by the instrument of trust or the scheme 
regulating tho charity, [p 603, col. I.] 

The trustees cannot make a ey-pres application on 
their own authority merely because they consider it 
desirable to do so. [p. 663, col. 1.] 

Where a building is dedicated expressly for use 
by a particnlar sect or class or denomination of 
persons whenever they halt there, its occupation by 
other persons at other times, when it is not used 
by the class foi whom it was founded. Cannot bo 
permitted, [p 663, cols. I &2.] 

The fact tliat a building founded for use by a 
particular class was afterwards re-couetructed by 
members of another class or by tho public, will not 
justify the application of the cy-prvs doctrine, unless 
tho sect for whom tho buitdiuj; was intended has 
become extinct, [p. 66^, cole, 1 & 2.] 

A follower of Vallabachari, founder of a sect, dedi- 
cated a building for use by ‘Sumasthu Vallabha Ktil’; 

Held, that the intention of tho dedicator was to 
restrict the use of the building only to the doacend- 
ants of the founder who wore priests of that sect, 
and not to all Vallabha Vaishnavas. [p. 663,ool. 2.] 

Appeal from the decree of tbe Hon’ble 
Mr. Jostioe GoatS'Trotter, dated the 22od 
April 1918, made io the Ordinary Civil Jaris* 
diotion of tbe High Coart, in Original Sait 
No. 414 of 1916. 

Messrs. T. Sangaehariar and T. Ethiraja 
Muialiart for tbe Appellants. 

Mr. K. Srinivasa Atponpor, for the Respond* 
ents. 

JUDGMENT. — The parties to this satt, 
whioh was institated ander aeotion 92, Oivtl 
Prjsedare Code, are Vallabha Vaishnavas 
belonging to a seot foanded by one Vallabha 
Obariar. Among his followers are inoladed 
Gajarathi Vaishnavast Marwadis and Bhatias. 
The appellant (4th defendant in tbe soil) 
|nd Ibe plaintiff are Gjjaratbi V^aiiya?, the 
8rd dsfandAnt, who U a reapoodeol in tbe 


appeal, is Bhatia and tbe 5th defendant, 
another respondent, is a Marwadi. Tbe 
only question in the appeal is as to tbe 
terms of the trust foanded by one Shamdoss 
Balakriehnadoss in 1827. He dedicated a 
building for tbe purposes mentioned in 
bie Will. The original Will is not forth- 
ooming, but a doonment purporting to be a 
true oopy has been produced whioh is 
Exhibit A in tbe ease. It is contended 
by Mr. Bangaohari who appears for tbe 
appellant that the genuinensss and aocuraoy 
of this oopy have not been satisfactorily 
proved. But that apparently either tbe 
original Will or a oopy of it was forth- 
coming in 1876 cannot be doubted, for we 
find that Exhibit B, a document whioh is 
not impugned, recites the contents of tbe 
Will of Bilakrishnadoss and those recitals, 
so far as tbe qae.stion in issae is concerned, 
are in sabstantially the sams terms as 
those of Exhibit A. 

Tbe contention of tbe appellant is that 
the bnilding was intended primarily for the 
ase of the Miharajis or descendants of 
Vallabbaohari, who held tbe position of 
priests of this eect when they came to 
Madras, and that when it was not required 
for each purposes it might be used by the 
Gajarathi Vaisyas, followers of their sect, 
on the occasion of marriages. Theoonten- 
t'on of the respondents is that altboogb 
the pilgrim, priests, that is, the demandants 
cf the founder of tbe sect, are preferentially 
entitled to tho ass of the building whenever 
any of them visits Madras, it may be 
used, when it is not so occupied, by all the 
followers of the Vallabha sect inoludiog 
Bhatias, Marwadisand Gajarathi V^aisyas 
as for purposes of marriage and the like. 

Tbe learned Judge, as we read bis 
judgment, seemed to be disinclined to adopt 
the view that tbe original purpose of tbe 
dedication was that tbe bnilding should be 
used only by the priests when they were 
on a visit to Madras; he thought that 
having regard to the dictionary meaning 
of the word Kala, coupled with tbe word 
Samastha, it could be inferred that the 
entire Vallabha eeot or, as the learned 
Judge says, the whole body of tbe 
disciples were intended to be tbe bene- 
ficiaries of this trust. Then the learned 
Jalgs goM on to say tha'; if iha'i were 
Dol tbe proper aonstruotion o{ tbe olaaee 
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in the 'VV’il), he would he iDolined to hold 
that this was a fit ease for applying the 
dootrine of cy-pres and, that so applying 
it, be would hold that ail the followers 
cf the V'^allabba feot should be allowed 
to ofe the building on oeremonial ocoasions. 

Having beard the question fully argued 
we have come to the oonolueion that the 
founder of the charity intended the 
building to be used by the descendants 
of Vallabhaohari, that the words in 
Exhibit A "Samasthfl," ‘ Vallabba Kul” 
should be rend with what follows in the 
rext sentence, namely, that Sri Maharaj 
when he may onme to Madras may halt 
therein, and that whenever the house was 
not occupied by the Mabarajis, i. e., 
priests and descendants of Vallabhaohari. 
it should be let on rent so that the taxes 
and the repairs might be met rut of 
the income. It seems to ns to he clear 
that "Vallabba Kul” was not meant to 
include all Vallabha Vaishnavas and that 
it was only intended to mean the descend 
ants of Vallabhaohari, who are priests of 
this eeot. The recital in Exhibit B is 
almost identical. That document came 
into existence in 1876; at that time the 
building bad to be entirely re>bni]t. The 
leading men of the Gojarathi Vaisya 
oommnnity put their htsda tocether and 
with the consent of the Maharaj who 
happened to be present in Madras decided 
to put op a new building on the same 
foundation, and thry did so at considerable 
cost. Two persons, the father of the present 
plaintiffs and the uncle of the 4th defendant 

who found the money, were made trustees 
with the ooneent of the caste people and 
the priest. The document, Exhibit B, was 
then drawn op. It begins with a recital 
of the contents of the Will of Balakrishna 
Doss which, as already stated, are to the 
same effect as the paragraph which we 
have diBOUseed, namely, that Balakrishnadoss 
left a Will by which he made a gift of the 
hoose "with a view that all Balakas 
(children) of Vallabha K.ul who may come 
msy halt therein.” There can be no doubt 
that by “all Balakas of Vallabha” only the 
descendants of Vallabhaohari were intended. 
But then Exhibit B goes on to say that 
without interfering with the accommodation 
of the Vallabha Kul Balakas and Bhatias, te. 
their messengers or agents, and Virakta 


Vaishnavas (devotees among Vaishnavas) 
who might come to Madras, if the "caste 
people” were to ask for the use of the 
building for marriage, they should be 
allowed accommodation without charging 
them any rent. This provision for the "caste 
people” is clearly an addition to the original 
uses to which the building was dedicated as 
recited in Exhibit B and in Exhibit A, 
We may incidentally mention here that a 
question was raised as to the meaning of 
caste people* and we have no doubt that 
by caste people* were intended only 
Gujarathi Vaisyas. All the signatories are 
Vaieyas and they had contributed the 
funds for re building the house. It cannot 
be said that they belong to the same 
caste, as for innianoe, Bhatias and Marwadis. 
We may aleo refer to Exhibit G, the stone 
inscription on the building, where also 
the henefioiaries are stated to be the "Sri 
Vallabha Konl’a (family’s) Balakas (children) 
and Sri Bhathtajis (which admittedly 
means their agents) to halt therein.” Then 
if we look at the extract from the certi- 
ficate register Exhibit D, that also 

leaves no room for doubt as to who are 
the objects of the trust. For it says that 
the property in question was bequeathed 
by a Will as charitable endowment for 
the halting and lodging of the Gujarathi 
pilgrim priests, etc., by the said Sbyama 
Doss. We may • refer to the case of 
Mohan Lalji v. Qnrdhon Lalji (1), when 
the phrase Ballava Kul was held by 
the Privy Council to mean the descendants 
of Ballavaobari. Mr. Rangaohari argued 

that although that might have been so 
originally, yet as the building was re- 
erected in 187 j with the money contribut- 
ed by two of the leading men of the 
Gujarathi Vaisya community and as it has 
been frequently used since then by members 
of that community on occasions of marriage, 
we must presume that (he original grant 
was for the benefit primarily of the priests 
and secondarily of the members of the 
Gujarathi Vaisya community. We cannot 
accept this contention for, as already stated, 
we have got the words of the grant which 
admit of no ambiguity, 

t 

(1) 19 lud. Cas. 337; 85 A. 283; 17 0. W. N. 7415 U 
A. L. J. 648; 17 0. L J. 612; 15 Bom. L R. 606; (1918) 
M. W. N. 636; 14 M. L. T. 27; 40 1. A. 97 (?. 0-). ' 
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It was farther contended that even 
ffranting that the original objects of the 
dedication crere the Vallabba priests, 
having regard to the fact that the bnild- 
ing was entirely reoonstraoted in 1S76 
and also having regard to the sobseqaent 
user, there was a valid and binding change 
in the objects of the trust, that it is to 
say, we must bold that the objects now 
inolnde the nse of the bnilding by the 
Gujarathi Vaisya community on occasions 
of marriage and for like purposes. But 
we have no hesitation in holding that this 
argument is unsound. As stated in Tudor 
on Charities, page 224, **Dor can trustees 
convert the funds to other purposes than 
those marked out by the instrument of 
foundation or the scheme regulating the 
charity.” And altbougb a cy pres application 
may be desirable, it is not for the trustees 
to make that (application on their own 
authority. The same proposition is laid 
down in Halsbury's Laws of England, Volume 
IV, on page 191: 'However desirable it may 
be, in no oircamstauoes can trustees of a 
charity apply the trust funds cy pres on 
their own authority, without the direction 
of the Court or (be Charity Commissioners.” 
Their Lordships of the Privy Council in Ma- 
homed Ismail Ariff V. Ahmed Moolla Da‘tvoud(2) 
have also laid down a similar proposition 
with respect to a Muhammadan endowment. 

Then it was suggested on behalf of 
the respondents that the Court ought to 
aoply the doctrine of cy pres in this oa^e. 
We do not, however, think that there is 
any room for euoh application. It is not 
suggested that the desoendaute of VaUabha* 
ohari are extinct. There is evidence that 
at least 40 or 50 such priests are living 
atth3 p.’aisnt timj aoi aU) that they 
occasionally come to Madras to visit their 
disciples and followers. It may be that (bey 
only come to Madras osoasionally, perhaps 
only once in a few years though their 
agents or fibatiaa come here more 
frequently. Nonetheless, if the founders 
intfloded that the building should bs used 
Bolaly by the Maharsjia (priests) whenever 
they chose to corns here, it is not for us to 

Iiid-CaB. 30; 41 O. 1C81; U A. L. J. 74’; 
(19J6) I M. W. N. 460i i!0 C. W. X. I118{ 20 M. L. T. 
110( 18 Bom. L. B. 6U: .11 M. L. J. 290t 24 C. L. J. 
198, 4 L. W. 269j 0 Bur. L. T. 141, 8 L. B. R. 617, 43 
I..A. 127 (P. 0.), 
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say that the building should be used for 
other purpose? whenever the priests do 
pot occupy it. The founder apparently 
did not desire that the building should 
be used by any persons other than the 
descendants of Vallabbaohari. It was on 
that account that he laid dowo that when 
the building was not in their occupation, 
it should be let out on rent for purposes 
of meeting the expenses of repairs and 
other outgoings. It has not been suggested 
that the income derived from rent has 
left any surplus. In fact (lie repairs 
since 1&76 have been made by the 
followers of Vallabba sect by contribution. 
We do not, therefore, see that there is 
any room for the application of the doctrine 
of rp pres in this case. 

The result is that the decree of the 
learned Judge will be modiBed by deolariug 
that the Haveli mentioned in the Will :f 
Kambi Shamdoss Balakrishna Doss, deceased, 
made iu or about the year 1827 is for 
the bensBt of the descendants of Vallabha- 
chari, so that they cr their agents may 
stay there daring their visits to Madras, 
instead cf the declaration contained in 
paragraph 1 of the decree, and the case 
will be remitted to the Court of first 
iostaoce for disposal on the other questions. 
The plaiutiffi, who have been discharging 
the duties of trustees and who came to 
Court in order to get declaration as to 
the objects of the trust and to have a 
proper scheme settled, are entitled to have 
tbeir costs (both here and on the Original 
Side) paid out of the estate. As regards 
the other parties, they will bear their own 
costs throughout. We may meutioo that 
they did not want to take tbeir costs out 
of the trust estate and even if they had, 
we do not think we would have been 
justifisd in allowing the parlies except the 
plaintiffs to take tbeir costs out of the 
estate. The memorandum of objection 
follows the order on the appeal. 

M. C. P. 

Appeal alhv}:d\ Cate reminied. 
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BIM MABAIN V. LALTA PRASAD. 

OUDH JUDICIAL COMMlSSIONEa’S 

COURT. 

Second Civil Appeal No. 178 of 1918. 

Jddo 10, 1919. 

r regent: — Mr. Ashworth, A. J. C. 

RAM NARAIN ind others— Plaintiffs — 

Appeii.ant-j 

versus 

LALTA PRASAD and others— Defendants 

— RsbPO* DENTS. 

Hindu Law~~J<iint familu — Ahenaiion hy father to 
fay og debt incurred for purchase of new property, 
validityof — Antecedent debt, ivhat is — Legal necessity — 
Sons, failure nf,io object at time of alienation, egeet of— 
Delay in objecting, egecl of. 

In the absence of evidence to the contrary, the 
consent of the sons of a Hindu to an alienation by 
their father may be inferred from tlieir failure to 
object at the time to the alienation, [p. 66S, col. 1.] 

Where there is delay in impeaching an alienation 
by a Hindu father of the family properly, the bur- 
don of proving that the alienation was not for a 
legally necessary purpose is upon those who seek to 
have the alienation set aside, [p. 666, col. l.J 

A sale of a small portion of a joint Hindu family 
property to pay off a portion of a debt incurred for 
the purchase of new property may be jnstified. [p. 
665, col 1.] 

A debt, which is only precedent to but not entirely 
disconnected with the subsequent debt, is not an 
antecedent debt, [p- 665, col. 1.] 

Whore a sale is effected by a Hindu father and 
the bulk of the consideration is found to have been 
taken fur legal necessity, the sous cannot question 
that sale [p 6t6, cols. 1 & ?.] 

Appeal from the decree of (he District 
Judge, Ooeda, dated (be 2nd Febroary 1918, 
reversing that of the Mansif, Gonda, dated 
tbe 18tb December 1917. 

Batn Bisheshtrar Nath ^'rivasfota, for tbe 
Appellants. 

Pandit Earlaran y/ath Afisra, for the 
Hon’ble Pandit Qoharan Nath ifisra, for 
Respondents Nos. 1 and 2. 

JUDGMENT, — The faets of this case are 
as follows. On the 3rd of June 1901 a 
sale deed( was ezeonted hy foar persons, 
namely, Ram Sukh and his widowed sister* 
in-law Musammat Jaibasi and Ramdas and 
his widbwed sister-in-law Mnsammat 6al- 
wants, in favour of the defendants respord* 
ents for the sum of Rs. fcCO. In this 
ease we are only concerned with the half 
share belonging to Ramdas and fCusammat 
Balwanta. The suit was brought by the 
sons of Rauidas, who were alive and adults 
at the date of the sale, (o recover possessicn 
of tbe half share sold by the deed on the 
greund that the family was joint, tha 


property ancestral, and that there was no 
legal necessity for the sale. Ramdas is 
alive and joined as a defendant, but he 
has taken no part in tbe case. Tbe Court 
of Brat instance decreed the claim on the 
Bnding that out of the total consideration 
of Hs. bOO only Rs. 283 were for necessity, 
that is to say, that out of the consideration 
of Re. 400 paid for tbe half portion of 
tbe property now in suit only Rs. 141-8-0 
were for necessity and Rs 258 8-0 were 
not for necessity. On appeal the District 
Judge found that tbe Mansif was not 
jnetiOed in disbelieving the defendants’ 
witnesses as to tbe consideration for tbe 
deed and tbe objects on which it was 
expended, and held that legal neoeesity was 
established with regard to Rs. 583 of tbe 
Rs. 800. He also would by implication 
appear to have held that tbe rest of tbe 
consideration except Rs. 17 (which might 
be dieregarded) was in payment of antece- 
dent debts. He further held that tbe fact 
that the alienation impugned was not called 
in qoestion by tbe plaintiffs for just on 
twelve years raised a presumption, in the 
absence of some evidence to the contrary, 
that the alienation was made with their 
consent. In this appeal it is urged that 
tbe facts found by tbe learned District 
Judge to constitute legal necessity in res- 
pect of Rs. 583 would not constitute such 
necessity on tbe proper '(iew of the law 
and further that as there was no distinct 
Bnding of tbe Distriot Judge that tbe 
remaining Rs. 217 were for legal necessity, 
the decree giving the defendants possession 
of the half village should have been made 
subject to the payment by them of one 
half of Rs. 217. 

The defendants’ case was that Rs. 250 
were paid to one Deo Kali and Rs. 2d3 
to one Basant, due to them in respect of a 
purchase of other Zemindari property effected 
by Ramdas and Ram Sukh a short time before 
tbe deed now in question, and that Rs. 50 
were paid for the purchase of a pair of 
bullocks. It is contended by the appellants 
that a debt incurred for purchase of 
Zemindari property on belialf of tbe family 
IS not a debt for legally necessary purposes. 
From the evidence of tbe defendants’ 
witoe^^s, Taqakul Husain, it appears that 
the vendor^ represiotsd to the dafenJauts 

that (his purobiss was for (be benefit of' 
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the family. I am of the opiaino (bat, 
ooDsideriogf that the plaintiffs have waited 
BO long to impeach the alienation, the 
harden of proof that thei^e representations 
were not true was on them, There is no 
evidenoe to show that the parohase of this 
property was net for the beneSt of the 
family. It ooald soaroely be nrged that 
the manager of the family can never ran 
into debt on behalf of the family. In 
Krishnaswamx Djm, In re (l) it was held 
that a eale of ancestral immoveable properly 
for the pnrpose of boyiog new property 
was not pit $e an improper alienation and 
that each each eale would have to be 
judged on its merits. It would follow 
that a sale of a small portion of the 
family property to pay off a portion of a 
debt incurred for the purchase of new 
property may be justified. It was for the 
plaintiffs to prove that the purchase was 
not justified and they have failed to do 
so. I also concur in the finding of the 
learned Dietiict Judge that the consent of 
the sons of Ramdas to the alienation 
may, in the absence of evidence to the 
contrary, be inferred from their failure 
to object at the time to tbe alienation. 
They were all grown up at tbe time. It 
has been suggested by tbe respondents 
that in any case the Rs. 583 raised by the 
sale in suit, in order to pay off tbe money 
due for tbe new purobaee, would bj an 
antecedent debt. This I cannot oonoede. 
It would appear from tbe evidence that 
when the purchase of tbe new property WdS 
effected, there was an intention to sell off 
this family property to raise pjirt of tbe 
porohase money. Tbe debt then, therefore, 
although precedent, could nob be said to 
be entirely disconnected in fact with tbe 
sale of tbe family property. As to tbe 
second plea the evidenoe of tbe first three 
witneises produced by tbe defendants, if 
believed, would show that Rs. 200 out of 
the balance of Rs. 217 were advanced for 
tbe payment of autecedeat debts. Tbs Dia- 
triot Judge has stated that he bjliavii 
these witoesees. Impliedly, therefore, be 
mu3t have believed the evidence that the 
Be. 200 were for tbe pay neut of antecedeut 
debts. This is a finding of fact which 
cannot now be impugued. Toere remaiaa 

(1) 18 lod.0a«. 11 tf. L. T.lS.’i (19U) U W. 
V, 107. 


only Rs. 17 of tbe consideration to account 
for and (hie sum may obviously be di8> 
regarded, it being impossible to sell property 
for tbe exact sum required at tbe moment 
by the necessities of tbe Hindu family. 
See Buniyad flusun v. Mata Din Singh (2), 
On tbe above grounds, therefore, I dis- 
miss this appeal with costs. 

Appeal ditinUeed, 

(2) 36 Ind. Cas. 67; 3 0. L J.313; 19 0. C, 122. 


MADRAS HIGH CODRT. 

Civil Rbvis on Petition No. 519 Of 1918. 

March 13, 1919. 

Present Mr, Justice Oldfield and 
Mr, Justice Seshagiri Aiyar. 
SE^HAPPA HEGGADE^Pl*intiff— 

PeTlTlONER 

versus 

CBANDAYYA HEGGADE-Dependant— 

ResFO'DENT 

Proi’incirtl Sntnll Cause Courts Act (IX oj 1887), s, 
1.5, S^h. II, Art 28 — Maintenance, arrears oj, assigrtment 
of — to recoier arreuts— Jurisdiction of Small Cause 
Court - Assignment of maintenance due to member of 
tarwad or Aliyas^utitliana lamily, validUg of — Transfer 
of Properti/ Act ( I\' of ,8 6,scop<iand applicability 

of. 

A Buit by ao aasigneo of arreare of maiotenance 
which had accrued due to the assignor for the 
recovery of such arrears is not cognizable by a Small 
Cause Court, [p 666, col. I ; p. 667, col. 2.] 

Saininal/ta Aygan v. Hangalaihammal, 20 M. ]9i 7 
lod Deo- <N. B.' followed. 

Per 8eef-agiri Aiyar, J. — A right to maiateoauce 
which falls duo to a membor of a Malabar tarwad 
or an Aliyasanthana family is capable of assigameot 
and is "property” witbin the moaning of section 6 
(a of the Transfer of Property Act, its assignment 
being not opposed cither to the principles of sub* 
clauses (d, and (h) of the section or to tbe general 
law. [p B67,col I.] 

Annapumi Hachiar v. Swamt/uilfta Ckettiar, 6 Ind 
Cas. 34 M. 7s 20 M. L. J. 7 j 6} 8 M. L. T. lOsi 
(1910) M. W. N. &05,expUmcd. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
ths decree of tbe Court of tbe Distii^t 
Muoeif, Udipi. dated tSe 4th MArob 
1918, iu Smtll Cause Suit No. 68 of 
1918. 



INDIAN CASES. 


[1919 



SESBAPPA BEOOADB V. CBANDATTA HEOGADE. 


FACTS appear from the jadgment. 

Mr. B. Sitarama Rao, for the PetitioDer.— 
The right to maintenanee of a member of ao 
AliyaeantbaDa family is property. What was 
assigned was the arrears that had already 
fallen dne to plaintiS’s assignor. The 
assignment is not opposed to seotion 6 of 
the Transfer of Property Aot. The right 
is based on the ownership of property. 
Maradevi v. Pammaka (1), Manikkatk 
Ammini Ammal v. Nanikkath Padmanabha 
Menon (2) Clauses (d) and (A) of seotion 6’do 
not militate against the rale. Clause (d) 
refers to a right personal to the owner. 
Clause (k) relates to transfers of property. 
A right to future maintenance may not be 
assigned or attaohed but the right to past 
maintenance may. 

Mr. K. Y. Adiga, for the Respondent. — 
The right to maintenanoe aan neither be 
attached nor assigned . Plaintiff’s olaim is 
unsustainable under the general law. Bhyrub 
Chunder Ghose v. Nobo Chunder Qooho (3), 
iiarbadabai v. Makadeo Naraym (4). The 
assignment is also opposed to olauses (d) and 
{k) of seotion 6 of the Transfer of Property 
Aot. See Palikandy Mnnimad v. Ghingoran 
Keloih Valia Afpa (5). 

In any event, if the light to maintenanoe 
is property, the suit is not oognizable by the 
Small Cause Court. Saminatha Ayyan v. 
Mangalathammal (6). 


JUDGMENT. 

Oldfield, J,— I do not propose to express 
any opinion on the question whiob my 
learned brother has dealt with — whether 
the plaintiff’s olaim is sustainable. My 
reason is that there is no deoree before 
ns, wbioh we are entitled to te.st with 
reference to the onnsiderations arising in 
oonneotion with that question. The deoree 
was passed by a Small Cause Court without 
juriediotion, inasrauoh as the olaim is a olaim 
for maintenance. See Saninatha Ayyan v. 
Mangalathammal (6). The only order we 
can pass, in ray opinion, is that the deoree 
be set aside and that the lower Court do 
return the plaint for presentation to the 


(1) UInd, Cas. 383;36 M. 203; 11 M. L. T. 112* 
(1912) M. W.N. 109;22 M. L. J. 309. 

M. L. j. 609; 

24 il . L« T. 498* 

(3) 6W. R.m. 

(4) P B. 99; 3 Ind. Deo. (n. s.) 68. 

(6) 34 Ind. Cas. 38l! 40 U. 302; 30 M. L. J. 361 . 

(O) 20 M. 29j 7 Ind, Deo. (n. b.) 21. 


proper Court. Each party will bear his 
own costs throughout up to date. 

Seshagiri Aitar, j. — T his is a suit for 
arrears of maintenanoe by an assignee. 
The assignor is a member of an Aliyasan* 
thana family. The suit was brought in (he 
Small Cause Court for arrears whioh bad 
already fallen due. The lower Court dis- 
missed the suit on the ground that the 
assignment is opposed to the Transfer of 
Property Aot. In my opioion, this oonolusion 
is wrong. I do not think that seotion 6 
of the Transfer of Property Aot is opposed 
to the assignability of the right whioh the 
plaintiff seeks to enforce. It is undoubtedly 
property, beoause it is now well settled 
that the right of a member of a Malabar 
Tarwad or of an Aliyasanthana family to 
maintenanoe is based on ownership of pro- 
perty, and not because he is entitled to 
bs paid a 6xed allowance by the Karnavan who 
must be regarded as the true owner of the 
property. In Maradeii v. Pammaka (I) this 
pr noiple was laid down and this is followed 
in a oase to whioh I was a party, fix,, Manikath 
Ammtni Ammal v. Nanikkath Padmanabha 
Menon (2). In an earlier oase Ckandu v. Raman 
(7), this Court held that the right to mainten- 
ance by a junior member of a Tarwad oan 
be made a charge upon a speoiSo portion of 
the Tarwad property. Therefore, it seems to 
me to be clear that the right to maintenanoe 
whioh a member of an Aliyasanthana family 
or a junior member cf a Tarwad possesses 
is property, and, therefore, the first portion 
of section (5 of the Transfer of Property 
Aot is oomplied with. Mr. Adiga for the 
respondent oontended that the assignability 
is opposed to olauses (d) and (^) of the 
same seotion. Some support is given 
to this argument by the observations of 
Sadasiva Aiyar, J., in Palikandy Mammadv. 
Ghingoran Seloth Valia Appa (5), The question 
before Sadasiva Aiyar and Moore, JJ., in that 

case related to the attaohability of the right 
to maintenance under a money deoree obtain- 
ed against a widow. Therefore, the present 
question did notarise for decision direotly 
in that oase, but Sadasiva Aiyar, J.i in 
Doming to the oonolusion that the right to 
maintenanoe was not attachable, refers to 
olauses (d) and (A) of section 6 of the Transfer 
of Property Aot. I will take danse (d) to 


(7) 11 M. 378; 4 Ind. Deo. (n. s.) 264. 
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wbioh the leerned Judge refers. That 
refers to an interest in property restrioted 
in its enjoyment to the owner personally. 
1 do not think it can be eaid that the 
right to maintenanoe is a right of that 
kind. That clause oontemplates oasee like 
eervioe-tenares or the office of an Arobaka 
in a temple, which is restricted in its en* 
joyment and cannot be transferred by the 
office bolder. Then as regards clause (/i), 
the transfer mast not be opposed to the 
nature of the interest affected thereby. 
This again relates to oases of property which 
are known as extra commercium, for example, 
transfer to a non Hindu of a right in a 
religious office : that would be opposed to 
the nature of the interest affected thereby. 
I do not think that a right to maintenance 
is covered by either clause (d) or clause 
{h) of section 6. I am supported to some 
extent by the observations of the learned 
Judges who decided Annapurni Nachtar v. 
Swaminaiha Chettiar (8), wherein they say 
that at any rate where, ae here, the amount 
payable is subsequently 6xed by agreement 
or by decree, a transfer of a widow’e right to 
maintenance from her late husband’s estate 
wuuld be good. I understand the distinction 
to be this, that yen cannot attach n ain* 
tenanee which is to fall doe at some future 
time but where the maintenance has become 
payable, it is attachable. That is well 
settled. Therefore, so long as a decree* 
holder does not attempt to anticipate an 
income which is to fail due, there can be no 
objection to bis obtaining decree and sub* 
scquently attaching the allowance when it 
becomes payable. Sobjeot to this limitation, 
1 fail to see why a right to maintenance 
should not be assigned. I am, therefore, of 
opinion that the Transfer of Property Act 
is not opposed to the assignability of tbs 
xnaintenance of a member cf a Malabar 
Tarwad or of a member of an Aliyasanthaoa 
family. 

Mr. Adiga next attempted to argue that 
under tbe general law a right to maiDtenanee 
should not be assigned and he quoted two 
oasee, one in Bhyruh Ohundtr Oho$9 v. Nubo 
OhunJer Oooho (3) and another in 
Narbadabai v. Mahadeo Naray'in '4), 
in support of this proposition. l8o far as 

(8)6Ind Tat. 4.19, .14 M. 7i : 0 M.L. J 785, 8 M. 
Li T. 108i (1910) .U. W. N. 605, 


my experience goes in Madras, it h-is always 
been regarded that a right to miintenanoe 
wbioh has already fallen doe can be assigned 
and can be attached and, as I said befora, 
there is nothing either in the Transfer of 
Property Act or in tbe Civil Procedure 
Code which prohibits such a transfer or 
such an attachment, i am, therefore, not 
prepared to hold that under the general 
law a right to maintenance is not asjigo. 
able. 

This conclusion lands Mr. Sitarama Rac's 
client in another difficulty. If it is in the 
nature of a right in property and a right to 
maintenance that be has purchased, then 
the suit will not lie in a Small Cause Court. 
Tbe decision in Saminatha Ayyan v. 
MaTigalalhammal (6) is in point. Even the 
decision qnoted by the learned Vakil, Ackutan 
Nair v. Eunjur.ni Nair (&), shows that such 
a suit is taken away from the cognizance of 
a Small Cause Court. I would, therefore, 
direct that the decree be set aside and 
that tbe lower Court do return the plaint 
for presentation to the proper Court. I 
agree with my learned brother as to tbe 
order as to costs which he proposes to 
make. 

M. c. P. 

Fetition allowed. 


(9) 13 L. J. 499. 


OODHIJUDIOIAL COMMISSIONER’S 

COURT. 

SicoNiv Civil Appeal No. 274 op 1918. 
July 24, 1 91 9. 

Preient:— Mr. Ashworth, A. J. 0. 
RATIPAL SINGH, and on sis dbair 
RiM NARESH SINGH, and iNOrsBa^ 
Plaimtipps— Appbllants 

vfrsue 


Babn UDAI BHAN PARTAP SINQH— 
Dkpbndamt — Rbsponpbnt. 

/evidence Act (I of 1812J, e. 63 ^Secon-lary evi 
ience— Document referred to in previous statement-^ 
Btotetnent mnde by porti> or authorised agent ~Ou^h 
Rent Act (XXII of IHHttJ, Chap. VH A~Lands held 
rent-free-Orant, lands not held under-^Assestment of 
vtnti whether fermwibte* \ 
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A etateuieot made by a party or bis aathorised 
agent in a previous suit, in whicb he refers to a 
document which is against his interest, is secondary 
evidence of that document, [p. 669, col. 2.1 

Chapter VII A of the Oudh Rent Act does not 
apply to lands held rent-free merely by reason of 
their being so held, if it is found tliat they 
are not held under any grant, [p. 670, col. 2.] 

Appeal from the decree of the Distriot 
Judge, Fyzibad, dated 2Dd April 1918, 
reversmg that of the Subordinate Judge, 
Fyzabad, dated 30th May 1916. 

Mr. Mohainmad irasm holding brief of 
Mr. Haidar Hu$ain, for the Appellauts. 

The Hon’ble Pandit Ookaran Nath Siisra, 
for the Respondent. 

JUDGMENT. — This second appeal ariees 
out of a suit by the plaintiffs appellants 
for a declaration that in respeot of certain 
plots of total area of 15 bighis 8 biswu in 
the village of Jitpur they own the subordi- 
nate right known as didari. This means 
that they were once the superior proprietors 
of the village in which the laud^ are 
situated and on transfer to the predecessors- 
in interest of the present proprietors of the 
village they received these lands by way 
of consolation for the loss of tbeir superior 
proprietary rights. When these lands were 
given, the cew superior proprietors 
became liable for the revenue payable 
in respect of them and oonseqoentiy the 
old proprietors, who retained these lands 
occupied the position of under proprietors 
in respect of them. The cause of action as 
stated in the plaint consiets of the following 
alleged facte: — 

(tt) that the plaintiffs and their ancestors 
have been in proprietary and adverse posses- 
sion of the said lands from before the former 
settlement, 

(6) that the defendant Zsmindar denied 
the plaintiffs* right by suing them for assess- 
ment of rent as if they were mere rent free 
holders, 

(c; that the Board of Revenue, when 
hearing a third appeal against two decisions 
ill favour of the assessment of rent suit, 
directed the present plaintiffs to sue in the 
Civil Court for a declaration of their alleged 
right. 

Now the fact (a) is stated in a very 
equivocal manner. It is n it clear whether 
the plainliffs rely on a title based on grant or 
whether they rely on a title baaed on adyerae 

poBsesaioDj Is the two lower Qoqrte they 


were allowed to take up both pleas alter* 
natively. The learned Subordinate Judge of 
Fyz\bad, without coming to a olear Boding 
as to whether the title of the plaintiffs was 
based on a g^'ant, found that this title bad at 
any rate accrued by adverse possession. In 
appeal the learned District Judge of Fyzabad 
found that there was no evidecoe to prove a 
grant and also that adverse possession to 
this particular land was not proved. Beth 
these Godings are impugned in appeal before 
me. 

The following facts have been proved by 
the evidence. The village in which these 
lands are situated was originally owned by 
the desoeudanti of one Basawan in four 
branches to be seen in the genealogical tree 
on page 3 of Exhibit 6 which refers to the 
family as it existed in 1877. They sold the 
village in portions to Jaidat, the predecessor* 
in-interest of the present defendant. Their 
last share of the village was sold in lt56 
and in 1864 the defendant’s predecessor-in- 
interest got a decree for proprietary right. 
Sje Exhibit A2. In 1870 Nageshar, repre- 
sentative of one of the four branches of 
Basawan’s family, applied in the Ssttlement 
Court for a declaration thU he and his 
family possessed the didari right in respect 
of 46 bighas 6 biswis. He arrived at a com- 
promise with the superior proprietor, whereby 
be was recorded as haring the right lO 
respect of 20 bighas 19 lutois. As regards 
the other 22 bighas 7 biswas it was agreed 
that the ex-proprietors should be entered as 
mere tenants of these. It is common ground 
that the lands in suit in this oas) were not 
comprised in the 20 bighas and 19 bitioas, 
but it is strenuously maintained by the 
appellants that they must be deemed to be 
comprised in the 22 bighas 7 biswas. The 
compromise is Exhibit A6, dated the 17tb 
February 1870, and in this compromise it is 
staged that Nageshar had bean claiming the 
didari rights on behalf of the entire body of 
the ex proprietors. The compromise states 
that if any member of the family was sub- 
sequently to claim any didari right, he most 
get it out of the 20 bighas 19 biswas. Exhibit 
A5 is the order of the Court accepting the 
compromise. Subsequently to this two other 
members of the family, Huba Singh andGanga 
Prasad Singh claimed, lands as their s*f in 
separate cases. Their names do not app^at* 

iQ the genealogical tree mentiooedi ae tb^ 
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must bav© died before 1S77. Their claims 
were all dismissed on the ground that they 
were entitled to nothing outside the 22 
highas 7 histras. Exhibits A7 and A 10 are the 
olaime, Exhibits A8 and All are the plots 
and Exhibits A9 and A12 are the judgmente 
of the Court. In the Record of Rights of the 
Regular Settlement of 1870 Gijraj and hia 
oonein, Sukhnandan, appear as ordinary 
tenants of 15 bighas iO bistoas. It is main- 
tained by the appellants that this area was 
part of the 22 bigha$ 7 biswas. In 1871 the 
'i'aluqdar issued a notice of ejectment against 
Gajrai in respect of the 14 highat 172 biswas 
in his name. The notice of ejectment was 
cancelled because the Mukhtar of the Taluq* 
dar made the following statement: — 

"My client, t. e., the Taluqdar, wrote a 
Sanad for one bigha out of every eight bigkat. 
Mr. Clark told us to pay Rs. 5^3 due by 
Qejraj ard Nagtehar, We did €0. He 
then told us to confiscate the didari until they 
repaid. Plaintiff (t. e., Gajraj) has nob as 
yet [aid rent, so 1 issued notice of ejectment. 
They (meaning Gajraj) never sued at settle- 
ment. Gajraj owed Rs. 261-8-0. Nageabar the 
same. We oompromised with the latter. 
We never sued Gajraj for the money but 
thought Mr. Clark’s order which was verbal 
sufficient. We did not sue for confiscation 
of the didari nor the adjustment of rent.” 

Again in lc87 the Taluqdar issued a notice 
of ejectment againet one Chet in respect of 
7 bighas 82 biswas. It is stated in the judg- 
ment in that case, Exhibit 6, that Chet got 
bis title from Gaya Prasad, who is a distant 
cousin of Gajraj as shown in the genealogical 
tree referred to. It would appear, however,tbat 
Chet got the difference between the whole 
22 bighas 7 biswas referred to in Nagesbar's 
compromise and 14 bighas 172 bistras in 
respect of which the notice of ejectment 
referred to above was issued against Gajraj. 
2lhighas 7 biswas less 14 bi^bas 17'2 biswas 
leave 7 bighas 83 biswas. This notice of 
ejectment was also cancelled on the ground 
of the Talaqdar's admisaion in the previous 
case against Gajraj. 

We now come to the present litigation. 
This litigation commences with a suit for 
assessment of rent on the present appellants 
in respect of 15 bighas 8 biswas. The 
Assistant Collector and the Collector in 
appeal held that the appellants could not 
prove that they were didaris, cbieily beeausa 


they failed to prove their relationship with 
the original proprietors. In third appeal to 
the Board of Revenue the appellants were 
told to establish their claim to didari right 
in respect of the 15 bighas 8 biswas iu the 
Civil Court. 

Two questions arise for decision by me in 
appeal; — 

1. Was the District Judge right in bolding 
that the appellants bad failed to prove their 
title by grant? 

2. Was the District Judge right in bolding 
that they had failed to prove tbeir title by 
adverse possession? 

As regards question 1, the District Judge 
has held that the sanad to which Rimjas, 
agent of the Taluqdar, referred iu bis admis- 
eiou (made iu Gajraj’s case), quoted at 
leugth above, is not forthcoming and that no 
secondary evidence of its contents has been 
given, it appears to me that this statement 
uf the agent was iteelf secondary evidence 
of the sanad. Again he has held that no 
decree for didari rights was obtained in the 
Settlement Court in respect of the land in 
suit. This must be admitted. Bat it is 
admitted by Counsel on both sides that there' 
is no limitation to a time witbiu which an 
under- proprietor, basing bis claim on the 
fact that bis title was existing previous to 
the proclamation of the 15th March 185b, can 
get a decree affirming his title provided that 
no event has occurred to impose on him the 
liability to sue within a special period. In 
this case, however, eocb an event has 
occurred. As a result of the litigation in the 
Settlement Court between Nageabar and the 
Taluqdar an entry in the Settlement £h6wat 
was made that the under-proprietary rights 
existed only in respect of 20 bighas 19 biswas. 
It is the plaintiffs’ own case that the 15 
bighas 8 biswas now in question fell within 
the 22 bighas 7 biswas in respect of which 
the occupiers were entered as mere tenants, 
that is to aay, as persons having something 
less than an under.proprietary right. Wben 
that entry was made, the plaiotiffa* predeces- 
sor-in-intereet should have brought a suit 
for declaration of bis under-proprietary right. 
The period of limitation for bringing such 
a enit would be six years. Not having done 
BO, be has lost bis right to a declaratory 
decree on the basis of a sanad. It makes 00 
difference that before the six years were up, 
the plaintiffs' predeoessor-in-interest may ’ 
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have, in oontesting an ejeatment notioe by tbe 
Talnqdar, raised tbe alaim to be an nnder- 
proprietor in respeot of these 15 bighas 8 
biswas. So far as they are oliiming a title 
by a grant, they are time-barred. 

As to the claim based on adverse posses* 
sion, it is arged by tbe appellants that on tbe 
date when the Talaqdar’s notioe of ejectment 
against them as ordinary tenants was can* 
celled owing to the Talaqdar’s agent having 
admitted the giving of a sanad, they mast 
be admitted to have held the didt-ri right by 
adverse possepsion. The learned District 
Judge woold have allowed this contention 
apparently if be had found it proved that the 
15 bighat 8 biswas now in suit were identical 
with the 14 bighas 17| biiwas in respeot of 
which the notice cf ejectment was issued in 
1871. He has pointed out that tbe area 
is different and that even if the area had 
been tbe same, there is nothing to show that 
tbe lands are identical. In view of the facts 
shown above, I am of the opinion that tbe 
prima facie case was made out (bat the 
lands were identical It was rever tuggef-t* 
ed bow tbe appellants could be holding (he 
15 bighat 8 iiswcs in soit unless they were 
tbe 14 bighat 174 biswas which (bey held in 
1871, The slight difference in area may 
well be explained by presuming either 
difference in measurement or some encroach- 
ment. 

The respondent’s Counsel has pot in a 
comparative statement showing the plots in 
tbe onllivatioD of Gajraj and Sangram Singh, 
the predeceEsors-io. title cf (be plaintiffs, at 
the time of ihe regular settlement, the plots 
in the cultivation of Nihal Singh, a brother 
of Huba Singh, whoce suit for sir rights was 
dismissed and the plots in poasessioD of 
absolute strangers. He contends that (hia 
statemeot shows only bighas as in tbe 
possession of Gajraj and Sangram Singh. 
He, therefore, maintains that only 6]- bighas 
out of the 15 bighas 8 biswas can be deemed 
to be included in the 14 bighas 17-5 Hsvas in 
respeot of which the notioe of ejectment was 
cancelled in 1871. This reasoning is not 
valid in my opinion. In the settlement 
papers plots were only showu in the names 
of actual occupiers. Nihal and the other 
strangers” may have been in possession of 
the plots shown in their names as holding 
from Gajraj and Sangram Singh. The fact 
that Huba Singh’s suit for sir rights was 


dismissed iara?ipeot of two pbts which fall 
within the 15 bighas 8 biswas now in suit 
would not prevent Gajraj or Sangram Singh 
having possession of those plots at the date 
of the notice of ejectment. Indeed this com- 
parative statement at least proves for certain 
that a part of the 15 bighas 8 biswas now iu 
dispute was held by the predeoaisorg-io. 
interest of the plaintiffs at the date of tbe 
notioe of ejectment in 1871. It, therefore, 
strengthens the plaintiff.,’ oa-e. 

For our knowledge of what happened ia 
tbe ejectment case brought by tbe Paluqdar 
against Gajraj in 1871, we are deoendent 
upon Exhibit 6. which ia a judgment of Mr. 
Dyson. District Judge, dated the L9bh Aoril 
1887, in a similar ejectment case against 
Chet referred to abi.rV6. It does not, how- 
ever, appear to be denied that Gairaj set 
up tbe di-lari right in 14 bighas 175 bisuas 
in that case aod that hie claim to suih right 
was upheld Prom (bat time ou he must 
be deemed to have been holding the land 
under a claim to the didnri right. In 1877 
the Limitilion Act of 1877 contained a pro- 
vision (not existing in Act XW of 1859) 
similar to section 28 of the preeent Limits* 
tioo Act, IX of 1908. This provision is that 
at the determination of tbe period limited 
Id any person for instituting a suit for 
possession of any property his right to 
such property shall be extinguished. The 
question then is whether the Talnqdar could 
have sued to eject Gajraj and what was the 
period of limitation for assessmeut of rent 

under Chapter VIIA of the Rent Act, but 
that Chapter was not enacted until 1901. In 
any case it does not appear to me that 
Chapter VJIA has any application to the pre- 
sent case. The grant by the Taluqdar under 
tbe sanad has never been revived and tbe 
appsllants’ title does not rest ou any grant. It 
is urged by tbe raspondeot’s Counsel that the 
Board of Revenue baa interpreted the words 
in section 107A of the Oadh Rent Act that 

the proprietor may sue to resume possession 
of or to have rent assessed on any land pur- 
porting to ba held rent fres, whether by 
grant iu writing or otherwise, to mean that 
t e Taluqdar oad sue under this section 
merely on the ground that a person is bold- 
ing rent-fres*. The Board of Revenue may 


Sf^oraj Singh r. Hath* Sinih, Sel Deo. 
«o. 3 of 1911.— 



INDIAN CASES. 


Vol. LIII] 

RiTIPAt SINOH U ODll BHiN PARTIP SIKGH. 

have held that when land is held rent free, 
in the absenoe of evidence to the contrary 
it is to be presnmed to be held nnder a grant. 
Bat I cannot believe that it has held that 
notwithstanding evidence that a laud is not 
held under a grant, the section will apply 
merely by reason of the land being oocapied 
rent-free. In ibis case it has been held 
proved on the respondent’s own oontention 
that the land cannot be deemed to be held 
nnder a grant. From the date of the litiga* 
tion between Nagesbar and tbe Taloqdar in 
1870 the land was held by the plaintiifs 
in adverse possession. The correct view of tbe 
case appears to me to be this. The Taloqdar 
conid have sued any time after 1870 for the 
ejectment of Gajraj as a parson who had no 
title whatever. The sait should have baen 
brought in the ordinary Civil Court and not 
in a Rent Court. As tbe Taloqdar failed to 
bring such a suit, the appellanis ituslbe 
doomed to have acquire! didari right in the 
land by adverse possession. It has also been 
suggested that tbe admission of Ramjas on 
behalf of the Taloqdar amounted to an 
acknowledgment of Gajraj’s rights. This, 
in my opioion, is not so. Reading the state- 
ment quoted above of Ramjas’ agent in the 
light of the proceedings between Nageshar 
and the Talnqdar in the Settlement Court and 
in tbe light of the fact that under proprietary 
rights were confiscated urtil revived by tbe 
order of the Court, it cannot be said that 
the agent admitted any eubsisting right of 
Gajraj at the date of the ejectment case. 

I have omitted to allude to tbe fact that 
in tbe Jamabandi of the current settlement 
tbe plaintiffs are recorded in tbe remark 
column of the Jacnabandi as holding as didara 
of tbe 15 bighoa S Oiaaaa. The respondent’s 
Counsel has objected that the Jamabandi is 
not a register which the Settlement Officer 
had to prepare and that, therefore, section 57 
of the Land Revenue Act will raise no pre- 
sumption as to tbe correctness of this entry. 
He is not correct in this plea. Section 55 
of the Land Revenue Act prescribes as one 
of the registers to be prepared by a Settle- 
ment Officer a register of persona eultivating 
or . otherwise occupying lands. It also 
requires tbe nature and class of their tenures 
to be entered. Rule 103 of the Patwari Rules 
in tbe Board’s Circulars, Department VII, 
states that the Kbatauni-Jamabandi is a 
register of persons cultivating or otherwise 
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occupying land and that tbe record shall he 
prepared in a given form. The form given 
show? that tbe Kbatauni-Jamabandi is a 
single sheet with sixteen columns, of which 
columns one to nine together with any 
remarks regarding them in column sixteen 
constitute tbe Khatauni and the remaining 
columns constitute the Jamabandi. It is, 
therefore, clear that this entry in what the 
Counsel calls the remarks column of the 
Jamabandi is really a portion of tbe Khatauni 
or register of cultivators. The entry was, 
therefore, prima facit evidence. As to tbe 
learned District Judge's remark that this 
entry is dieoounfed by tbe fact that the 
plaintiffs are not described as didars in the 
Kbasras, the Kbasras are no presumptive 
evidence and so the absence of tbe entry in 
the Kbasras is immaterial. Indeed the 
absenoe of the mention in the Khasra and 
the presence of it in the Khatauni shows that 
tbe entry in the latter was made under the 
direction of tbe Settlement Officer. As tn tbe 
remark that the Settlement Officer bad 
no power to determine titles at tbe last 
settlement it must be presnmed that the 
Settlement Officer acted regularly. Under 
section 54 of tbe Land Revenue Act be had 
power to enter undisputed entries. We must 
presume that this entry was not disputed at 
the time. Tbe entry is, therefore, in favour 
of the plaintiff both as to tbe identity of tbe 
15 bigh'ia 8 bistcaa with the land in respect 
of which tbe notice of ejectment was issued 
in 1871 and also in favour of their allegation 
of having tkCquired the didari rights in the 
15 bigkas Sbiticas somehow or other. 

My finding then is that Gajraj, tbe pre- 
decessor in interest of tbe plaintiffs, acquired 
tbe right be claimed by adverse possession 
for 12 years subsequent to 1871. Tbe 
Taluqdar’s suit for assessment of rent against 
the present appellants could have been dis- 
missed on this ground and also because tbe 
facts ehow that there was never any grant 
BO that Chapter VII A was inapplicable. 

I allow tbe appeal with coats in all 
Courts, 




Appeal alloteed. 
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CALCUTTA HIGH COUftT. 

Civil Kulb No. 551 op !yl7. 

Pebraary 7, 1919. 

Present : — Mr. Justice Teunon and 
Mr. Justice Walraaley. 

MOaiNI LAL PAKRASl ano otskbs — 

Petitioners 

versus 

NOGENDA NATH PAKRASr AND OTHERS 

— Opposite Party. 

Bengal Tenancy Act {VUI B. C. of 1885), s, 95— 
Common manager, wkethercan he appointed toshare of 
estate. 

Under Bccfcion 95 of tho Bengal Tenancy Act the 
appointment of a common manager to a share of 
an estate, and not to the whole estate, is illegal. 

Rile a^Aiuat an orier of the District 
Judge, Pabna and Bogra, dated the 29tb 
May 1917. 

Babus Ounada Ohdran Sen and Prakas 
Ohandra Pakrasi, for the Petitioners. 

Babus Biraj Mohan Maiumdar^ Ftakas 
Ohandra Mojumdar and Satish Ohandra 
Munshit for the Opposite Party. 

JUDGMENT. 

Tedbon, J.— In this case it appears that 
on an application made on the 3rd Septem- 
ber 1907 one Amulya Chandra Banerjee 
was appointed common manager under the 
provisioos of section 95 of the Bengal 
Tenancy Act of two estates, namely, Estate 
Dihi Adgola bearing No. 76 or 79 of the 
Bogra Colleotorate and Dihi Suratoil or 
a Id-annas 15 gandas 2'karas share 
therein spoken of as a Subam and apparent- 
ly representing a separate estate created 
by partition. Amulya Chandra Banerjee 
died sometime in the month of April 1916 
and thereupon, after directing the issue of 
and endeavouring to serve notices upon all 
the proprietors of these estates, the District 
Judge proceeded to appoint a successor of 
the said Amulya Chandra Banerjee. 
Subsequently on the 20th September 1916 
the District Judge did appoint one 
Nogendra Chandra Gangnli to be the 
common manager on the conditions and in 
the terms and with the powers under 
which Amulya Chanjra Banerjee had held 
the office. Meanwhile it appears that of 
the Dihi Suratoil of which Amulya Ohandra 
Banerjee bad been appointed common 
manager, a certain number of shares had 
been excluded from the common manage- 


ment. It is, therefore, urged here that the 
appointment of Nogendra Chandra Ganguli, 
being an appointment to a share of an estate 
and not to the whole estate, is not in 
accordance with law. Another objection 
nrged, which is common to both these 
eptates, is that notices have not in fact 
been served upon all the oo'sbarer proprie- 
tors. The parties who appear here, however, 
did receive notice and did in fact appear 
before the District Judge. If it be the 
case that any of the other oo sharer 
proprietors did not receive notice, they 
have made no complaint either before the 
District Judge or here, and we need not 
further consider this objection. The objec- 
tion, however, taken in the case of Dihi 
Suratoil appears to be well-foundad. It 
has been laid down in a number of cases 
in this Court that the appointmeot of a 
common manager must be to the entire 
estate and not to a portion thereof. 

In so far, therefore, as the appointment 
of Nogendra Chandra Gangnli to be the 
common manager in respect of Dihi Suratoil 
or a portion thereof is oonoerned, we direct 
that the said appointment be set aside and 
that the learned District Judge do ih 
respect of that estate commence proceedings 
anew. In so far as he has been appointed 
common manager to the Dihi AdgoU 
No. 76 or 79 of the Bogra Colleotorate, 
the appointment will not be interfered 
with. 

Tbie Rule is accordingly made absolute 
to the extent indicated above. We make 
no order as to costs. 

Walmsley, J.— I agree. 

Buh made absolute in part. 
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MADRAS HIGH COURT. 

Appeal ig*imst Order No. ::S*2op1918. 

February 2G, 1919. 

Presetit: — Mr. Justioe 01d6eld and Mr. 

JnsUce Sepbagiri Aiyar. 

R. NANJUNDA ROW— Petitioner No. 1 

— Appellant 
versufi 

MARWADl DHAMMAJI SAMMIJI— 
Petitioner — Reppondent. 

Civil Procedure Code (Act I' o/'90V>“»- 58, 145 — 
Execution of decree— Arrest of judgment-debtvr— 6utel>j 
bond for releoKe of juJgtnenl-debtor, nhctlur can he 
enforced in execution proceedings. 

A security bond executed in favour of a decree, 
holder to obtain the release of a judernieut-debtor from 
imprisonment in execution, and filed in Court, wheie- 
upon the release of the judyment-debtor is ordered 
under tlie proviso to section 58 of the Civil Procedure 
Code, must be regarded as n matter ol record in the 
Court us inucb as if it had been executed to the 
Court Itself, and is consequently coforceabjc againsi 
the surety iu proceed iugs in excention. [p 57.^, col 2. J 

Appeal against the order of the District 
Court, Bellary, io EAeontion Petition No. 
18 of 1918 (I. A. No. 258 of 1918). 

FACTS appear from the judgment. 

Messrs. T. Narasimha Aiyangar and 
D fln'nuosa Row, for the Appellant:— 
The lower Court should not have iaaned 
the warrant against the surety. The 
•ontraot was entered into out of Court 
and the deore«- holder ooold only enforce 
the terms of the bond by suit. The fuot 
that the bond wm* executed in connection 
•with the execn i ’ oroaeedinge against the 
judgment debtor v not affect the decree- 
holder’s remedy, l^^te Subbaraya Pillai v. 
SofAar.atfea PanJaram (1) and SadanaUgi 
Rurugoiappa v. Angudi SooQdmma. (2). 

The more filing of the bond iu Court, 
which was not expressly asked to take 
MiioD, will U'it entitle the decree-holder to 
woforoe it in execution. 

No doubt- there is a stipulatico in the 
bond itself for ite enforcement in execution. 
But the Court oaunct acquire jurisdiction, 
wbich it bae not, by the consent of 
parties. 

Mr. V. 8. Raratimhachati, for the Respond* 
ent: — It is not correct to say that the 

(1) 48 lod. t'as. »i0; (1918) U- W. N. 7dls 8 L. W * 
607:24 U. L. T 4l6. 

(2) 89 lad. Cm 928:41 Id.40: (1017) >(. W. S'. 

82 W. L. T. 330. 

i3 


agreement between the parties was out of 
Court. The bond was filed in Court 
impliedly with appellant’s consent. It had 
become a matter of record. Secondly, the 
appellant has expressly submitted to 
execution proceedings in the bond. He is 
estopped from questioning the proceedings 
which the decree-holder bad a right to take. 

JUDGMENT. — In this case appellant 
and another person executed a security 
bond (o the respondent, who held a decree 
against one Narayana Row, to obtain the 
release of (be last mentinced from bis 
imprisonment in execution The bond was 
filed in the lower Court with respondent's 
application for the release of Narsyana 
Row; and his release was ordered nnder 
the proviso to section 58 of the Code cf 
Civil Procedure. The respondent subse* 
qaently applied for a warrant of arrest 
against appellaut, as be failed to pay the 
decree amount in accordance with the 
provisions of the bond. This appeal is 
against the order of the lower Court issuing 
warrant. 

The appeal is argued here on a ground 
not apparently relied on in the lower 
Court, that the bond having been given out 
of Court can be enforced only by suit, 
not by proceedings io execution of the 
decree in connection with which it was 
given; and no doubt, if the facts were as 
this statement of the argument assumes 
them, the decision in Subbaraya Pillai v. 
Sathanatha I'andaram (1) and the observa- 
tions of Spencer, J., in N tdanaligi Kurugo> 
dappa V. Angadi cioogamma (2) would justify 
it. But the facts actually before ns differ 
from those asi^amed in material respects. 

Firstly, as already stated, the security- 
bond was filed in Court and was left there. 
The Court no doubt was not asked to 
consider its terms or their propriety. 
Bat it was certainly asked to take 
action, statedly on the ground that the bond 
had been given; and, as the bond itself refers 
to the request which preceded its execution, 
it most be taken to have been presented 
to the Court with the ooucurrenoe of the 
surety aud judgment debter. 

It must accordingly be regarded aa 
mutter of record in the Court as much 
as if it had bean executed to the Court itself. 

Secondly, the bond provides that in ease 
of the judgment-debtor’s defualt, execution 
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oan be taken against him. It is argaed that 
the parties oannot give the Court jorisdio' 
tion by tbeir consent. Bat the faets of 
the present case resemble those in Sad'isiva 
Pillat V. Ramalinga Pillai (.3) the siroam* 
stances that the bonds in qaestion therein 
were ezecated to the Coort not affecting 
the general groand on which the decision 
proceeded, that *tbe respondent bad, by the 
proceedings in qaestion, come under an 
obligation, which was capable of being 
enforced by proceedings in ezecation” and 
that upon the ordinary principles of 
estoppel be conld not be beard to say” 
that the relief claimed was not obtainable 
under the decree. 

For these reasons the lower Court's 
decision mast be confirmed, the appeal 
against order being dismissed with costs. 

M. 0. P- 

Appeal dismissed. 

(3) 2 I. A. 219; 16 B. L. R. 383 (P. C.); 24 W. R. 
193; 3 Sar. P. C. J. 619; 8 Sutb. P. C. J. 190. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 219 op 1918 

July 9, 1919. 

Present:— Pandit Kanhaiya Lai, J. 0. 

Musammai BHAGWANA and othebs 

—Defendants— Appellants 

versus 

RAMESHW AR — Plaintiff, 

CHHEDl LAL and otbbrs— Defendants 

— Be8P0NDBNT8. 

Hindu Law— Widow, mortgage executed by, Jointhi 
with reversioners—Lcgal necessity ^Presumption- 
Reversioner, whether can impugn mortgage. 

A joint mortgage by a widow and the reversionary 
heirs of her husband, detailing the property mort. 
gaged by each, shows that the reversioners assented 
to the mortgage by the widow, and such assent is 
presumptive evidence of the existence of legal 
necessity. Until that presumption is rebutted it 
is not open to one of the reversioners, who eventually 

Bucoeeds to the rerersionary rights, to impugn the 
mortgage made by the widow, [p. 676, col. l.J 

Appeal from the decree of the District 
Judge, Lucknow, dated the 2nd March 1918 


reversing that of the Subordinate Judge, 
Unao, dated the 24tb August 1917, 

Baba Bisheshwar Nath Srivastava, for the 
Appellants. 

The Hnu’ble Pandit Qoharan Nath Sdisra, 
for Respondent No. 1. 

JUDGMENT. — The dispute in this case 
relates to a two'piea share of the village Bub* 
tampur, which belonged to Bakhtauri, who died 
in 1878, leavinga widow, 3fu«ammaf Maharani. 
Bakhtauri bad two brothers, Bhawani and 
Jhaulal Bbawani died leaving three sons, 
Cbbedi, Sukbuandan and Matadin. On the 
13th August 1881 Musammat Maharaut, 
Cbhedi and Jbaclal ezecated a mortgage of 
a 4 pieB share of the said village in favour of 
Hazari Lai in lieu of Rs. 225. The mortgage 
deed recited that each of the mortgagors had 
separately mortgaged her or bis respective 
share and bad taken a specific amonnt of the 
mortgage money for her or his own use. In 
regard to Musammat Mabarani it was stated 
that she had mortgaged her 2«pie8 share in lien 
of Rs. 112-8-0. The deed of mortgage 
provided that the mortgagee should get 
possession over the mortgaged property ; 
but it is stated by Hazari Lai that he 
never got possession. Cbbedi and Jhaulal 
paid their portion of the mortgage money and 
redeemed the 2>pie8 share which they had 
mortgaged. 

On the 14th June 1883 Musammat Maba* 
rani mortgaged her 2*pie6 share with Knnji 
Lai in lieu of Rs. 200, out of which Bs. 150 
were left by her with the mortgagee for 
payment to Hazari Lai on account of bis 
prior mortgage of the 13tb August 1881. 
This mortgage was simple and was attested 
by Sukhnandan. It provided for payment 
of tbe mortgage money with interest at 1 
per cent, per mensem and anthorised the 
mortgagee to sue for foreclosure, if the 
mortgage money was not paid within a 
specified period. 

In 1893 Knnji Lal sued for foreclosure 
on foot of that mortgage and got a decree 
which was subsequently made absolute. In 
pursuance of the decree absolute for fore* 
closure, Kunji Lal got possession over the 
mortgaged property on tbe 18tb November 
1895. Tbe defendants Nos. 1 to 15 are the 
legal representatives of Kunji Lal. 

Musammai Mabarani died in 1914. Jhaulal 
was then alive and was the nearest revey* 
eiooary heir of her hasband. On the 7tb 
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September 1916 tbe legal repreaenta’ives 
cf Jbaalal joined Chhedf, Sakhoaodan and 
Matadin in making a gift of the 2-anDa8 share 
left by Musammnt Maharani in favour of 
tbe plaintiff. The plaintiff Bled the present 
sait for poBseseion of that share, alleging that 
the mortgage effected by Musammat Maharani 
in favoar of Knnji Lai wa« made without legal 
necessity. The Court of Brat instanie dis- 
missed the claim. Its finding was that the 
mortgage was made for legal necessity with 
the flonaert of Jbaalal and Sukhnandan. 
The lower Appellate Coart, however, came 
to the ooDolusion that no snob legal necessity 
or coDBent was established. 

Its finding would have been fatal to thia 
appeal bat for the fact that oat of the 
ooneideration money advanced under the 
mortgage of the l4th June 1863, Rs. UO 
were applied to the discharge of a prior 
mortgage made by Mutammat Maharani in 
favonr of Har.ari Lai, to which Jhaolal 
and Chbedi bad constated by joining in the 
mortgage. It is true that Jhaulal and 
Cbhedi bad, by virtoe of that mortgage, 
borrowed some money for their own purposes 
and mortgaged their property too; bat tbe 
fact that a joint mortgage was exeoated 
by Mutammat Maharani, Jhaulal and Ohhedi. 
detailing the property mortgaged by each, 
^ows that Jbaalal and Cbbedi had assent- 
M to the mortgage of a 2 annas share by 
Mwammat Maharani. Sacb assent is, as 
pointed out io Bangatami Gounden v. Nachu 
«n»a Gkmnden (1), presumptive evidence of 
the existence of a legal necessity. That 
presamption not having been rebatted, it 
wnot open to Jbaalal, who eventaaliy soo- 
o^ed to tbe reversionary rights, to impago 
•be Mortgage, made by Musammat Maharani 
»n favoar of H«iri Lai. Toa money due 
to flu an Lai was paid by Kaoji Lil oat 
” ®ooeideratioQ left with him by Muixm. 

** Haharaai aader her sabseQaeot mort* 
of the 14(b Jcoe 1:81. it does not 
Bom of Ri, ISO %rri?ed 
M. flaiari Lai states that Kaoji Lai paid 
m that amoDot; bat inasmaoh as tbe 
osrtgage of tbs 13tb Aagask 1831 did not 
provide for tbe peyment of any iotersit, 
DO daoiagee reeoverable for the failure of tbe 


( 1) SO lad. Oae. 4H 17 A. J. 6S6iS0 M. h.J. 

f*- #i0*i8 0. W. K. 


mortgagor to deliver possession could be 
added to tbe mortgage money. The plaintiff 
cannot, therefore, be made liable to pay 
anything more than Rs. 112-8.0 secured by 
the mortgage of the 17th Augast 1881, 
with interest at 1 per cent, per meneem 
as stipalated in the sabseqaent deed. The 
amount which the plaintiff is thus liable to 
pay is Rs. SOl-S O. 

The appeal is accordingly allowed and the 
claim of the plaintiff decreed for possession 
of the disputed property subject to the 
payment of Rs. 301-8-0 to the defendants 
Nos. 1 to 15. The parties will, in the oir- 
comstances, bear their own costs throughout. 
In case of non-payment the suit shall stand 
dismissed. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decrcb No. 2924 

OF 1916. 

May 30, 1919. 

Present: — Mr. Jostioe Gbatterjea 
and Mr. Justice Panton. 

BHABATARINI DEBI CHOWDHURANI 
— Plaintiff— Appellant 
versus 

SHEIKH BAHADUR SARKAR— 
Defendant — Respondent. 

Limitation Act (II of 190S^, /, Art-^. 89, IIC— 

Accounts, tuit for , by jjrincipat (ijain/^t aycnt — Failure 
of aycnt to render account, xohcther nmountt to ixfuutl 
within mtaning oj Art. 89— 

Articlu 89 of -Scheclulo 1 to the Litiiilutioii Aol is 
u]>])licaLic to a sull for accounts by a principal 
against his agent, although tUero is an agroemout. 
by the agent to render accounts every year. Article 
115 of the aaroo Schodulo does not apply to such 
a Buit-[p. 677, col. 2.] 

The mere failure of the agent to render accounts 
on demand does not amount to refusal to render 
accounts within the meaning of Article 69 of 
Schedule I to the Limitation Act, The question 
whether the failure of the agent to render accoiinls 
amounts to refoaal within the meaning of Article 
89, depends npon the cirvumstanoes of each uoso. 
Cp. 676, col. 2.J 

Appeal against Ifas decision of the 
Babof^inata Jadgs. Mymsostngh, dated 
the 3let Aagnst 1916, modifying that of 
the Mansif, Iswargnnj, dated the 9th 
Deotmber 1914, 
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Babu Shama Ckaran Maitra, for the Appel* 
lant. 

Babu tur-.a Kant Quha, for the Respond- 
ent. 

JUDGMENT, — 'Ibis appeal ari'caoutof a 
suit for aocoan's by a Zemindar against his 
Tahsildar. It is found that the defendant 
acted as plaintifl’s Tahsildar from 1:09 to 
1317 B. S., when be left service. He did 
not render accounts nor did be submit the 
account papers. The suit was instituted in 
April 1913. 

Toe Court of 6ret instance passed a preli- 
minary decree directing the defendant to 
render aoooante for the entire period. On 
appeal the leirned Subordinate Judge bald 
that the claim for the period 1309 to 1316 
B. S. was birred by limitation and the 
defendant was liable to render accounts for 
Baisakh 1317 only. 

I A suit for acooants against an agent is govern- 
ed by Article 89 of the Limitation Act. That 
Article provides that the period of limitation 
for a suit by a principal against bis agent for 
movable property received by the latter and 
not accounted for” is 3 years from the date 
when the account is during the oontinnanoe 
of the agency demanded and refused, or 
where no auob demand is made when (be 
agency terminates. It bae been held by the 
Judicial Committee that '‘movable property*' 
in Article 89 includes money: see Asghar AH 
V. Khurshed Ali Khan (1), 

The plaintiff, tberefore, was entitled to 
bring the suit within 3 years of the termi- 
nation of the agency, unlete there was demand 
and refusal during tbe continuance of the 
agency. 

Tbe learned Subordinate Judge found that 
tbe contract was to submit accounts on 
the expiry of each year, and as accounts 
were demanded every year and the defend- 
ant neglected to render tbe aocoants, such 
neglect is tantamonnt to refusal. So limita 
tioD of 3 years runs from every breach and 
as such plaintiff's claim for accounts from 
1309 to the end of 1316 is time-barred. 

The question for consideration, therefore, 
is whether a mere failure to render accounts 
amounts to a refusal within the meaning of 
Article 89. The question has been consider- 
ed in several oases in this Court. In Hari 

(1) 24 A. 27; 28 1. 1 A. 227} 3 Bora. L. R. 676; 8 Sar 
i.O. J.142. 


Narain Ohose v. Admiristrsior General of 
Bengal (2) the agent, on account being de- 
manded from him, at first promised to 
render it in Assin 1^79 but never falfilled 
the promise, and the learned Judges were of 
opinion that he virtually refused to reader 
the account at that time”. The suit, however, 
was brought in As.sar 128iand wa-i, tl.e-e- 
fore, not barred, and the learned Judges in 
holding that tbe snit was not barred male 
that objervatioD. Tne observation wa^ reliel 
upon in the case of Eisin Sa^lcar v. Bxraii 
Kishore Acharyya Ohoieikury {A). In ths ea^e 
ol M.(tdhuiulan 'eiv. rt khil Okandra Das (4) 
it was held that if there has boen a demand, 
failure to respond tothe demand is ref nml within 
tbs meaning of Article 89 Tbe learned Judge 
(Mookjrjee, J.), however, observed, “ tbsra 
may, however, be oases where omission to 
render accounts may not be a refusal within 
the meaning of Article 89.” On tbe other 
hand in the case of Jhapijhanesia Dibee v. 
Rama Sundari (5) Coxe J., observed: “I 
most confess, speaking with the greateit 
respect, that I feel some difficnlty in bold- 
ing that tbe mere neglect to render accounts 
which the defendant has agreed to render can 
be deemed to be a refusal within tbe meaning 
of Article 89,” 

Altbougb an express refusal may not be 
necessary to bring a case under Article 89 
(altbougb Dr. Whitley Stokes is of opinion 
that “refusal” in tbe Article means an “express 
refusal:” see Anglo Indian Codes, Volume 11 
page 987)beoaa9e tbe agent may never express- 
ly refuse to render accounts, we are of opinion 
that tbe qoestion whether tbe failure of the 
agent to render accounts amounts to a refusal 
within the meaning of Article 89 depends 
upon the oironmstancss cf each case. Tbe 
failnre to render accounts every year may bs 
due to a variety of reasons, such as illness 
of tbe agent or the account papers not being 
ready. Sometimes the aoooonts cannot be 
prepared within a sborttime after the expiry of 
the year, and once they fall into arrears there is 
Bometinaes considerable delay in rendering 
accounts. Cases of Gomastas not being ready 
with accounts every year are very common. 

(2) 3 C. L. E. 449. 

(3) 5Ind.Ca8.18}!UO. L. J. 43. 

(4) 30 Ind. Cas. 637} 32 0. b. J. 5->2j 43 0. 24S} 19 
C. Vf. N. 1070. 

(6; 16 Ind. Cai. 414; 18 C. L. J. 238;jl6,0. W. N. 
1042 at p. 1049. 
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Sometimes it is dae to mere proerastinatione. 
It oannot be affirmed in saoh a oasA that the 
failure to render aooountsneoessarily amounts 
to a refusal. lu tbe present ease tbe plaint* 
ifi’s Naib stated (as pointed oat by the 
lower Appellate Court), "every year we made 
demand of aeoounts and he (the defendant) 
was all along saying that he would render 
aooounts." The defendant was retained in 
serviee and evidently so long as tbe Gomasta 
was in serviee, his promise was relied open. In 
tbe absence of any other oiroumstanses, the 
mere failure to render aooounte in the present 
ease did not oonstitate a ‘'refusal" within tbe 
meaning of Article 89, when tbe defendant 
all along said that he would render aoaoants 
and this distingniehes the present case from 
tbe oases mentioned above. 

The defendant agreed to submit aooount 
papers yearly. It is oontended that 
Article 115 applied to tbe case and as there 
was a bieeoh of obligation on tbe part of the 
defendant at the end of each year, the 
claim for more than 3 years is baried. It 
seems to us, however, that a suit f -r ao« 
counts and for money due on taking ac* 
counts H not a suit for compensation for 
loss caused by breach of the contract to 
render accounts. There are no doubt ecme 
decisions in support of tbe view that Arti 
ole 115 is applicable to soch oases: see 
Idoti Lil Bose V. Arr.in Chand Ohaltopadfiuya 
(6), Basin Sarknr v. Barada Kishore Acharyy 2 
Ohowihury (3), Joyesh Chindta v. Beuole Ltl 
Boy (7) and Jkapijkanissa Bibee v. Hama 
Sundari (5), though in the last case Coze, J , 
felt some difficulty in regarding a snit for 
accounts or for the earn found due thereon as 
a snit for compensation for tbe breach of a 
oontraot." Oi the other band in tbe case 
of 8h\h Chandra Boy v. Chandra i^arain 
Mukeriid (8) it wae held on a review of tbe 
earlier aothorlties, including the decision of 
tbe Jodioial Committee in Asghar Alt v. 
Rhurshtd Ab'i?Aan(l), that Article is ap> 
plieable to a suit foracconats by a prltisipal 
against bis agent. The case of S;it6 Oh in ira 
Roy V. Chandra Naruin ifefccryee (d) does 
not appear to have been eoasidered in tbe 
eases of Basin Sarkar v. Baraia Kuhare 
Aeharyya UhowlHury (■)) and Jogath Ohtnira 

(6) 10 L. J. 2U. 

(7) S Ind Ou M 0. vy N 122. 

<91 99 0. 719> 1 0. L. f. 989. 


V. Benod-i Lai Boy (7). Then again the 
oases of Jogeni-a Nath Hoy v Deb Nath 
Ohatterjae (9), hafesuidin Martial v Jadit 
Nath Sahu (10) and Okandra Madhah v, 
Nahin Chandri (11), Madhtisulan Senv. 
Bakhal Ohand'a Das (1) show that Article 
89 is applicable to such cases. Tbe case 
of Ohanira Madhab v. Nabin Chandra 

(11) was taken up to tbe Privy Council 
(see Nabin Chanira v. Chandra Madhab 

(12) ] and although there was an agree- 
ment in that case to render aooounts 
from time to time, Article 89 was applied to the 
case. We are accordingly of cpioiou that 
the suit is governed by Article 89, al- 
though there was an agreement t: render 
accounts every year. 

Tbe result is that tbe decree of tbe 
Court below is set aside iu so far as it 
disallows acoonuts from 1309 to tbe end 
of 1316. Tbe case will accordingly go 
back to tbe Court of Hret instance in 
order that accounts may be taken as 
directed by the preliminary decree of that 
Court. Costs will abide the result. 

Case ren indeK 

(0) 8 C. W. N 113. 

(r») V, •' 7 0. L. J. 27:): 12 C. W. M.820. 

(lU Ifi frid, 7a3 7<>. 41 0. 10^: 17 C, b. r. 101. 

(12) 3) lad. Cai. I; 41 C. 1; U 0. J. 5)); 2C 
L. T. 43U; 21 C. 'V. M. 07; M A. U J. 113); IHilim. 

L. K. I0?2;.H M. r.. J. 816; 2 M. W. N'. o’ln; 

5 L. VV. 4)2(1'. C.). 


M.ADRiS HIGH COURT. 

Appeil No. 200 ok 1917. 

April 25. 1919. 

Preient: — Mr. .Juitice Aoiar Rahim and 
Mr. Justice Ssshagiri Aiyar. 

SUJJ^DASl^Aa MAHVMiDUSUP 

alius BSU MlAH SAHEB--D2Ki30.aiT 

— Appellant 
versus 

Peerjala Khtja SprdSGkW HABIT ANp 
OT iifts— Pi.imTiFri — Rbsponoints. 

Ljuj — Waqf— Oy prea, cloc(r*ae of, 
applictthilUg '>t,ta /niii— 4aj|adana9l){a ooujen and 
daiiea of^iJoart, whfthef can re'noie sajjala la^Lio 
“Um" anl ‘■Fit-ha’’, pirforixanea of, Upalitp of— 
A,tpeu, lioni “lltmini —idtllor dseitlei in oriir.of 
remind, whether can 6e re.c>yen«d. 
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The doctrine of cy pres, being in harmouj with 
the spirit of the Mahammadan Law relating to the 
administration of charities, is applicable to India, 
and is applied when from lapse of time and change 
. of circumstances it is no longer possible bencficiallj 
to apply the property left by the founder or donor 
in the exact way in which he has directed it to bo 
applied bnt it can only be applied beneficially for 
similar purposes by different means, [p. 681, col. 2] 

A Court Ims tlie power to remoTe a ffl/adcncsht/i, 
or to appoint a new man in the otfice, supposing it to 
be one which truly involves the performance of the 
duties of a spiritual and religious oharacfer insepa- 
rably connected with the personality of the sajatla- 
na!‘hin, unless there is very strong and clear evidence 
of custom and usage by which it can be shown that if 
the 8ajaciano.<>hin misconducts himself in his office 
he cannot be interfered with by the Court, The 
ordinai 7 law of waqfs, with such modifications as 
may bo required by the practice of the institution 
concerned or of similar institutions, applies to a 
sejadana^kin. [p. 682, cols. 1 S: 2.] 

The performance of wrs and falehas is valid 
accordingto the Muhammadan Law, as administered 
in India, if these rites involve the distribution of food 
to the poor. [p. 681, col. 2.] 

It is not opea to the High Coart toro-open any 
decision arrived at by it in an order of remand in 
second appeal, when the matter again comes up 
before it after remand, [p. 660, col. J.] 

Appeal against tbe deoree of the Court 
the Temporary Snbordinate Jndge, Nellore* 
dated the 12th February 1917, in Original 
Sait No 50 of 1913. 

Mr. L. A. Qevindaraghava Iyer, for the 
Appellant. 

Messrs. P. B, Ganapathi Aipar and T. V. 
Venkatarama Aiyar, for the Respondents. 

JUDGMENT. 

Abdur Rahim, J.— Id this appeal we are 
asked to ooDsider a sobeme with respect to 
certain wagf properties in the District of 
Nellore, which has been framed by the Sob* 
ordinate Judge under the directions of this 

Court. In order that onroonolnsions on the 

important points raised before as may be 
fully understood, it is necessary that the 
history of the institution and the litigation 
in oonneotion with it should be briefly recited. 
It appears from the entries in the Inam 
Register of 18.1 that Faozdar Abdul Khader 
Khau, brother of Nawab Wallajah, the ruler 
of the Carnatic, granted two villages called 
Velpnlagunta and Komalammapadu in Pasli 
U85 (about 177d A. D.) to Hazarath Khaja 
Eabamtulla Sabeb, a religious-minded and 
pions Mahomedan, as a present to the Pro- 
phetMuhammadfortbe purpose of feedingthe 
poor, The grant was anbaequently confirmed 


[191S 

by Nawab Wallajah himself. In the order of 
confirmation it was stated that the villages 
were plaoeo in the charge of the donee so that 
he might feed Syed Mabomedans, good men 
and poor men and ascribe the virtue to Mu* 
hamraad (meaning the Prophet). Eight other 
villages forming part of the moafand set out 
in the Inam Register were about the same 
time pnrohased by Khaja Rahamtulla Saheb 
for a nominal price from the then Jagirdar 
of Udayagiri for the purpose of dedicating 
them to pious objects, namely, feeding the 
poor and meeting the eznenses of a mosque 
which Khaia RahumtoHi Saheb had boilfc. 
This pir.us founder died without leaving 
any issue or heir, hot in his lifetime he had 
nominated his wife’s brother’s son, one 
Gbulam Nakshbaod Saheb, as bis successor 
in charge of the wagf properties. Ghulam 
Nakshband, apparently a Pathan by birth, 
was succeeded by bis son Mohideen Saheb 
and on the latter’s death, bis brother 
Mahomed Akbar Khan assumed management 
in disregard of the claims put forward on 
behalf of the minor son of Mohideen Saheb 
on Gbulam Rahamtulla Saheb. This was at 
the time of the Inam inquiry in the siities. 
By that time it would seem that the memory 
of Hazsratb Khaja Rahamtulla Saheb, who 
was virtually the founder of the whole wagf 
properties, for it was he that was apparently 
instrumental in induoiog the Nawab of the 
Carnatic to make a free grant of the two 
villages mentioned above, had, as it often 
happens, gathered considerable sanctity. 
His tomb became a shrine and an object of 
veneration in the locality and people began 
to resort there to redeem their vows. His 
Urs eame to be celebrated with much cere* 
mony and bis tomb gradually began to over* 
shadow the mosque. There can be little 
doubt that the pious founder himself would 
much surprised at the way his 
original objects were getting transformsd 
about a century after his death and much 
more so at the state of things prevailing- at 
the present time. There could be no doubt 
that his main intention by the endowment 
was to maintain the mosque built by him in 
an efiSeient enndition as a bonse of prayer, so 
that the religion of Islam might spread in 
the neighbourhood. The other object which 
he had in view was to help deserving poor 
men, especially among the Syeds, wha in 

those days were {Prominent io Mahoigedao 
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Booiety Aft a oaltared and enlightened olasa 
and helped maoh in spreading Islamio oivili* 
sation in India. To what extent the original 
objeots whioh Kbaja Rahamatnlla Sahib 
hftd in view were besoming obsoared in the 
sixties would appear from the prominence 
whioh the performance of IJrs and Fatehaa 
at the tomb had acquired as a feature of the 
institution. That, it is needless to point out, 
could not have been within the oontempla 
tion cf the founder himself. When we come 
to more recent time!’, we 6nd that the so> 
called Sajjadanasbin for the time being 
began to treat the waqf properties as if they 
were bis private properties. Only some of 
the religions ceremonies were kept op, which 
no doubt served to secure the homage of the 
ignorant Mossalmans of the neighbourhood 
for the holder of the office and his family. 
He began to make free grants of icaqf pro* 
parties to bis wife and ebildren and to 
make alienations by way of mortgages and 
leases for long terms. The mismanagement 
and misappropriation whioh were apparent 
even in the sixties became more and more 
flagrant, coming to a head in the time of the 
father of the present appellant Shah Muham* 
mad Usnf and the appellant himself. The list 
of alienations set out in the plaint is enough 
to indicate the state of things at the time 
of the suit. The acting District Judge, Mr. 
Wallace, before whom the suit (Original 
Suit No. 21 of 1906) for the removal of 
the defendant from bis offioe was first tried, 
summed op. bis findings in this way: Find* 

ing as 1 do that the defendant, when he 
assumed offioe, acquiesced in all the irregu* 
laritiea and illegal alienations of trust pro. 
perty by his predecessor, that be obtained 
from him no aooounts or record of hie admi* 
nistration, that be made no attempts to get 
baok the trust properties improperly alienat* 
ed, that he has deliberately withheld from 
the Court important aceounts of the trust, 
that he has neglected to maintain any intelli 
gible system of aacounts, that he has produo* 
ed in Court as the acoounts of the trust 
asoounts altogether unreliable and probably 
fabricated, and this in spite of the warnings 
eoDveyed by several Qovernment Offioiale 
and that this is done in all probability to 
bide his aots of misappropriation of the trust 
funds, that be has given large hoods on his 
personal security, while practically pledging 
trust properties therefor, that he baa - never 


made any proper enquiries whether the bonds 
which he allowed to be met from trust funds 
are chargeable on trust funds, that he has 
inextricably mixed op bis personal credit 
with the trust credit and regarded them as 
one and bad made no attempt to keep bis 
personal obligations and liabilities separate 
from those of the trust, that he has not in fact 
resumed the loams noted in paragraph above 
and thus secured their rents for the trust, 
while he has out of trust property presented 
his own wife with Inam land, that he has 
not been properly carrying out the oondi> 
tionsof the endowment and has, without the 
Court’s sanction, ceased the performance of 
the Drs ceremonies for deceased Sajjadas, 
that owing to his incompetent administration 
the allowance due to the founder’s descend* 
ants and the wages due to servants are ir* 
regularly paid or are largely in arrears, I am 
emphatically unable to hold that his continu* 
anoe in the offioe is for the benefit of the 
trust. I hold that his administration is 
shown to be grossly incompetent with no 
check whatever on wholesale frauds and 
misappropriations and that the trust must 
inevitably aufler if it remains longer in bis 
bands.” The truth and accuracy of that 
finding has not been seriously challenged in 
subsequent proceedings and it could not 
well be, as it is in absolute accordance 
with the facts. 

Mr. Wallace directed the removal of the 
appellant from the headship of the institu* 
tion. to whioh offioe the designation of 
Sajjadanasbin or rather Sujjada” was 
erroneously attached. When the matter 
came up here, the High Court by its order 
dated i5tb November 1915 remanded the 
ease for finding on some fresh issues among 
others ae to what were the functions of the 
Sajiadanashin whioh were in any way 
distinct from those of an ordinary Mnta- 
walli and were of a epiritoal nature^ This 
order was passed in the two Appeals Nos. 
244 of 1911 and 109 of 1914 preferred 
rcsp etivt-lv from the decrees in Original 
Silt No. I '1 9.16 Hlr-a^y mentioned and 
Original Sui* N» .oO of 1913, Mr. Wallace 
bavitig the rcin ival of the trustee 

by his leoree in the first suit, .duit No. 50 of 
1913 was instituted for the framing of a 
proper scheme and the aopointmeot of a new 
trustee and for similar reliefs. The lower 
Court after enquiry found that the persoos 
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holding the so sailed SajjadaDasbio’s offioe 
in this institatioD were not epiritoal or reli* 
gfoQS preceptors in any renee and that they 
had DO disoiples aod no dcctrinrs of SnGism 
(T anytbiDg else to teaoh. In short tbe 
duties orditarily attached to cfHoe of a 
Sajjadanasbio did not appertain to the posi- 
tion whioh the defendant and bis ancestors 
have been cooopying. All that they bad to 
do was to oondnot the anniial Urs and *■ 
offer Fatehas at tombs, and none of tlx.e 
ooold be said to be functions incapable of 
being performed by other Mabomedans. As 
regards msintenaDoe of the daily Fervios at 
tbe mosque or of the especial services in tbe 
mopque on Fridays or nn tbe occasion of tbe 
Ramzan, tbe Eednl-Fitar and tbe RakH^. 
tbe work was capable of being attended to 
by ary Matawalli of a mofque. As regards 
tbe income of tbe trust properties tbe Ending 
is that the net income is about Hs. 5, 5^-6, 
after paying tbe Covernment Peisbousb. 
Out of this the descendants of the '2nd 
Sajiadanasbin, Ghulam Naksbband, have 
been reorivirg allowances of Rs. 151 8-0 a 
month, that is, Rs. 1,818 0 0 annoally, as set 
out in Exhibit J. Tbe balance cf Rs. 3,778 
was what was available .for tbe mainten- 
ance of the roo-que and tbe tomb and for tbe 
upkeep of the charities and tbe performance 
of religious rites and ceremonies. After 
meeting all these expeopes about Rs. 1,0 vO 
a year is estimated as tbe annual saving, ex 
elusive of tbe income of tbe two villages whioh 
at tbe date of the suits bad been reserved by 
the Government but to recover which action 
has, we understand, been taken, if those 
two villages are restored, the annual surplus 
would ordinarily be between two and three 
thousands a year or more. 

On receipt of this report Mr. Justice 
Coutts Trotter and Mr. Justice Srinivasa 
Iyengar gave certain directions for the fram- 
ing of a sohemo with liberty to the parties to 
apply. This scheme has now been submitted 
to ns, and in connection therawith we have 
Erst to consider wbat exactly was the scope 
of the directions given by the learned Judges. 
It is not open to Qs at the present stage to 
re-open any decisions arrived at by them on 
any of the questions in controversy. See 
Latchumammal v. Qangammal (i). ' The 


(1) 7 Ind. Cas 856; 
72 k6 M. L. T. 288. ■ 


(1910) M. W. N. 692, 84 U. 


learned Judges have held: "In this case 
it is clear that tbe religious duty, whioh 
the defendant, as Sajjada, is bound to per- 
form in connection with this institution, ought 
to be differentiated from the secular ma- 
imgement of the'tomb, mosque and its endow- 
ments. The broad effect of this, I take 
it, is that tbe otHre of Sajjadanashin ehonld 
he kept up. Tbe religious duties pecu- 
liarly attached totbateffioe are tbe perfor- 
mance of tbe Urs and tbe Fatebas according 
to tbe usage of tbe institution. Tbe rest 
of the duties in oonnection with tbe moEque 
and the tomb can be separated and relegated 
to an ordinary Mntawalli or trustee." I 
must say that if the matter were res integra, I 
si rnid have bad no hesitation in holding that 
it was wholly snperffuons to retain the office of 
t he so called Saijadanashin in addition Co that 
of a trustee or Mntawalli. Tbe term 
Sajjadanasbin is an absolute misnomer in 
ooaneot’on with this instituticn, though' 
this is not only instance in which I have 
found tbe word wholly misapplied in this 
Presidency [see for instance Dost Muhammad 
Khan V. Nazir Alt Sahib (2)\ Tbelattempt 
made by tbe defendant, who has been 
guilty of every conceivable act of mis- 
macagement and misappropriation in oon- 
neotion with tbe trust, to bolster up bis 
position on ibe strength of tbe designation 
of Sajjadanasbin is utterly wanting in bona 
fides. His evidence in support of bis pre 
tensions is transparently false. However 
that may be, we must give effect to tbe 
order of tbe Court already made in bis 
favour. 

Tbe next question argued upon tie 
directions relates to tbe allowances wbiefa 
the deeoeedants of the 2cd Sajjadanasbin 
are being paid. Tbese persons’ names are 
set out in Exhibit J, and a reference to 
it would show that most of them reeeivSt 
small doles, sometimes as little as annas 8 
a month, aggregating altogether to about 
Rs. 150 a month. 

Though the language of the directions on 
this point is not very clear or explicit. 

I do not think that tbe learned Judges 
could have intended that this system 
should be perpetuated. In (he first place, 
payment of those allownees is b^sed 
entirely on a practice whioh clearly came 


(2> 42 lud. Cat. 474; 6 If. Wi 184, - 
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to be prevalent owing to the mii^ooiidtiist 
of a saoeession of men in charge of the 
trnst properties, In the second plaoo* 
sappoaing we are in a position to impute 
to the founder the intention of beneBting 
the deeoendants of the man whom he had 
nominated as hie euocessor with some 
portion of the income of these properties, 
the present method does n')t, in my 
opinion, carry out the intentions in the 
true sense. With every generation the 
allawanoes available for each individual 
mnst necessarily diminish, and it could not 
be for the beneBt of the family of the 
2nd Saj jadanasbio that every individual 
among bis descendants should get insigniB* 
cant doles on a steadily decreasing scale. 
The learned Judges at the same time may 
be taken to have held that the pereone 
who are at prei^ent reoeiviog allowances 
should not be deprived (f them and that in 
any eohems to be framed for the future 
some portion of the income should be so 
applisd as to offord a ohauoe to the des* 
oendants of the ‘Jud Saijidauashin geoerslly 
to beneSt thereby. 1 may here appropriately 
quote some observations made by Je»se*, 
M. R., in the well known case in Oompden 
Charitiei, In re (.3) in propounding the princi- 
ple of cp pre» doctrine, “in the Bret place, 
tte scheme is made in poreuanoe of what 
is commonly known ss the cy pres dootrii.e, 
and, in oases like this, it is applied where, 
from lapse of time and change of oiroum* 
stances, it is no longer possible beccBoially 
to apply tbe property left by the founder 
or donor in the exact way in wbiob be 
bas directed it to be applied, but it can 
o®ly be applied bens Boially to similar 
purposes by different meane.” (page 323.) 
Then at page 347: “But ought we, Bitting 
bore simply to interpret the law, to bold 
OTrselves bound by tbe worde of' the 
Will to dislrihute tbe large saui of money 
in doles in this fashionf X think we on /ht 
Hot. As I eaid before, we mnst consider 
only tbe change in amount, but tbe change 
m airaamataooee. • • •, A distribution 

M bO shillings in each half year among a 
poor people in a small village, as I said 
‘**'^*» , would be intolerable on a large 
•®*1* in a Urge town like Kensington. 


«) (1880) IS Ch. D. TDft 
*6 U.T. I52j <U 4 4 « 


1 50 L. J. Ch. 


But was it the intention of the testatrix ? 
Here again 1 would ^^ay emphaticaily, .,>( 0 .’* 
Tbo cypres doctrine is applied when trom 
lapse of time and change of oiroamstanoes 
it is DO Unger p')«>sibld beneBoially to 
apply the property left by tbe founder or 
doQcr in the exact way in which be has 
directed it to be applied bat it can only be 
applied beneScially for similar purposes by 
different means. This general principle, as X 
bad occasion to point out from original 
Arabic authorities in iduthukana v. 
Vada Lttifoi (4) is also in harmony 
with the spirit of the Muhammadan Law 
relating to the administration of charities, 
Now it cannot be questioned that tbe 
eleemosynary doles are as demoralising and 
mischievous in their effects in tbis country 
as elsewhere. Tbe history of tbis very 
family is but an illustration of tbe way in 
which doles have the effect of pauperising 
the recipient. Having regard to toe obanga 
of oiroamstanoes, the maioienanoe and 
support of poor Mobamedao scudents 
giving prefeienoe to tbobe aoiuug cbe aes* 
oendants of tbe 2nd Sajjadauabnio would 
undoubtedly best carry out tbe benevolent 
intentions of tbe founder. For this pur- 
pose a fund should be formed out of tbe 
surplus left aftrr meetiiig me espeuoea of 
tbe repair and maiuteuaLoe oi me louip, 
the salaries of tbe trusieea aud iue dajja- 
danashin and the necessary eetebiiBUiueucs 
and expensfs in oonneotion wtcn tbe 
celebration of the Urs aud Fateba cere- 
monies according to the practice preva« 
lent hitherto ae found by toe Oaouruinate 
Judge. The persons named in Exuioue J 
and F shall rtoeive their allowances aurmg 
their lifetime. Ae each one dies, tne amount 
payable to him or to her shall lapse into 
tbe fund for Ibe support of poor Mooame- 
dan students. 

I cn?bt to mention that tbe performance 

of Ura and Fatebas baa noi been objected 
to in tbis case, and Benson, J , and myaelf 
held in the above mentioned case in 
Muthuktm V. Vada Lavoii (4) that 
euoh objects are valid according to tbe 
Muhammadan Law as administered in India, if 
these rites involve tbe dHtribatioo of food 
to tbe poor. That decision has boeu on- 

(4) 6 Ind. Cfis. I; ."I* M. I2| (19 0) M. W. X so. 
20M.b. J. 264; 8.M L. T. IQ ' 
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firmed by their Lordships of the Privy 
CoaDoil and as in this case the evideooa 
shows that on the oooasion of the Urs and 
the Fatehas at this institation food is dis- 
tribnted to the poor, snoh a gift mast be 
held to be valid. 

Mr. L. A. Govindaraghava Aiyar, in hie 
argnments, on behalf of his alient relied 
maoh on the saored oharaoter of the offioe 
of Sajjadanashin and reference wae made to 
the well known case relating to khankhahs in 
^ohiuddin v. Saiyiduidin (5), Secretary of 
State fw India v. Mohiuddin Ahmed (6), Pir-in 
V. Abdool Karim (7). He also relied etrongly 
on a decision of Binerjee. J, in Isktiaq 
Ahmed V. Saiyid Massaod Ahmed (8). As 
regards this last case, 1 am not at present 
prepared to express my assent to the pro- 
position laid down there that the Court haa 
no power to remove a Sajjadanashin or to 
appoint a new man in the office, sapposing 
it to be one which truly involves the per- 
formaooe of the duties of a spiritual and 
religious character inseparably oonneoed 
with the personality of the Sajjadanashin. 
The nature and the functions of the offioe 
of Sajjadanashin properly so oalled are, if I 
may say so with respect, correctly set out 
in their general features in Piran v. Abdool 
Karim (7) and Mokiuddin v. Saiyiduddin (5) 
mentioned above. Bat in none of those 
oases does Mr. Justice Ameer Ali. now a 
member of the Judicial Committee, lay down 
the proposition enunoiated in /is^f»a <7 Ahmei 
V. Saiyid Massaod Ahmei (8). On the other 
hand he applies the law of waqfs to these 
religions iostitotions, though he points out 
at the same time that by usage there are 
certain psouliar features in the office of 
Sajjadanashin which disbinguieh it from 
that of an ordinary Mutawalli. But it 
is difficult to see that if the office is capable 
of being transferred at all from one person 
to another, why the power of changing the 
incumbent of the office, in the absence of 
any each reservation in the grant itself, 
should be confined to the existing inoambent. 
Whatever the Sufisitic doctrines may be that 
are taught in any particular khankhaht 
it can hardly be pretended that there would 
be anything peculiar and absolutely confined 

(5) 20 0. 810; 10 Iml. Dec. (n. s.) 545. 

0) 27 0. 67 14 Ind Doc. (s. 8.) 443. 

7) 19 0. 203; 9 Ind. Deo. (x. a.) 631. 

(8) 3 Ind, Caa. 60S} 6 A.. L. J, 632, 


to that individual institation. Nor could 
it well be said, for instance, that if a Sajjada-. 
nasbin dies without nominating a successor,, 
the khankhah with all its properties must 
remain without a head. The different orders 
of Sufis or Fikeers in India have their own 
khahhahs or takias, aod it could not be an 
insuperable difficulty for the Court in a 
proper case to select a fit candidate on the 
advice of competent persons well versed 
in the roles of that or similar institutions 
or relegate the appointment to them. Unless 
there is very strong and clear evidence of 
custom and usage by which it can be shown 
that if the Sajjadanashin misoonduots him- 
self in bis offioe be cannot be interfered 
with by the Court, I should be inclined to 
say that the ordinary Muhammadan Law of 
toaqf must apply to him with such modifi- 
cations as may be required by the practice 
of the institution concerned or of similar 
institutions. I do not think it would be 
safe to draw much upon the analogy oh 
Hindu Mutts, which no doubt present some 
features of resembUnoe to khankhah^ but 
which must be governed by rules of Hindu 
Law and their own usages. But I only' 
wish to mention that the latest pronounce-- 
ment ef the Judicial Committee ou the posi*' 
tion of the head of a Mutt has thrown, 
considerable doubt on the view of the law 
propounded in Vidyapurna Tirtha Sfami v. 
Vidyanidhi Tirtha Swami (9). It is not, 
however, necessary in this case to discuss 
any further the law relating to Sajjada- 
nashins properly so called, for the offioe. 
which the defendant and bis ancestors have 
bsen holding is that of Sajjadanashin merely 
in name but in fact nothing more than 
the office of an ordinary Mutawalli or> 
trustee. 

Mr L. A. Qovindraghava Aiyar raised 
the question relating to the importance of 
the office of Sajjadanashin in order to 
plead for a large stipend to his client^ than 
that of Rs. 30 per mensem allowed in the 
scheme of the Subordinate Judge. It seems 
to me, this amount is more than sufficient 
for the duties he has to perform The> 
trustee on the other band who will have- 
the charge of the trost pro^rties and their 
management sbonld be paid an ^ adequate 
salary according to ihe qualifioatioue of the 

(9) 27 M. 435} 14 M. L. J. 106. • ^ 
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meo avftilable Ab regards the establiah* 
ment, it does Dot seem to be Deoessery to 
have a eeparate reveooe inspector. On the 
other band it wonid be desirable to seoare 
a competent clerk who, in addition to keep- 
ing aoQonnts and writing letters, may be 
able to render some assistance to the tmstee 
in the general management. The Peish 
Imam is allowed in the lower Court’s eoheme 
a salary of Rs. 4 per month. This seems 
to me to be wholly inadequate. He is an 
important fanotionary, bis duty being to lead 
the prayers and deliver sermons, and be 
oogbt to be well read in MnhomedAn reli 
gion and theology. He should be a mao 
able to inspire reapeot by his character and 
bearing and the pay should be snffioient to 
attract men of such qualidoations. Appeal 
dismissed with costs and memorandum of 
objections allowed. Costs to come out of the 
estate. 

Seshioiri AitjB, J.— I have bad the 
advantage of reading the exhaustive judg. 
meet of my learned brother. In a ease relating 
to charity in Hindn temples Uuthukrishna 
V. UamchandraiJaickeni^)'^ which was 
heard by both of us a few days after, 1 have 
disonssed at some length the applicability of 
the doctrine of cyprei to Indian customs. I 
am in entire agreement with my learned 
brother in bolding that the doctrine of 
cypre$ as expounded by the Master of the Rolls 
in Oamyden Oharitxee, In re 13) is applicable to 
India. In this country the mode of feeding 
in temples and Motts is of soob a character 
that it is not the needy or incapable that 
receive assiatanoe, but is the idler and the 
profane that are benefited. Tbe question 
put by Jessel, M. R., might very well be 
put in India: ** Gould it have been the 
intention of tbe donor that bis money 
should be spent npon such men ? ” My 
answer is what the learned Lord Jostioe 
hw BO emphatically given. I, therefore, agree 
with^ the judgment of my learned brother 
and in the order as to costs in tbe appeal 
and in the memorandum of objections, 

V. 0. p. 

f 

Appeal dismiesed; 

Memo, of objections allowed, 

' (9) 47 lad, Caa. 611; 37 M. L. J. 489. 
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*. ov llllUDatmn 

can nme m i-esppct of land practically iyiary 
unoccupied, [p 684, col. i.] ^ ^ ^ 

A question of acquiescence or equitable estoppol 

may .arise where the owner of land sees another 

person erecting buildings upon it and, knowin<» that 
•such person 13 under the mistaken belief th^t tl?o 
land 18 hia own property, purposely abstains from 
interference with the view of claiming a demolitfon 
of the buildings when erected. Where, however 
tbe person encroaching on the land of another cannot 
bo said to have been acting under any mistaken 
l^hef as to tJ.e ownership of the land, no question 

of acquiescence or equitable estoppel can ariJe. fp 

Appeal from tbe decree of tbe Subordinate 
Judge, Sultanpur, dated tbe 2l8t February 
1919, reversing that of the Muneif, SuKanpor 
dated the 2yth November 1918, ’ 

Messrs. Haider Husain and 6t. 0. Thompson 
for tbe Appellant. * 

Syed Ali Mohammad and Mr. S. M. Ahmad 
for tbe Respondent. ' 


JUDGMENT. — This appeal arises out of a 
suit brought by the plaintiff for possession of 
certain land by the demolition of the ehahutra 
built thereon by tbe defendant and the oIos. 
ing of a door which the defendant bad opened 
in his hooee towards it. The allegation of 
the plaintiff was that the land over which 
the ehahutra bad been built and towards 
which tbe door bad been opened formed part 
of No. 1405 khasra and belonged to tbe 
plaintiff. The ehahutra in question is said to 
have been constructed and tbe door opened some 
time in 1907. Tbe defendant pleaded that be 
bad built tbe ehahutra with tbe permission 
of tbe Municipal Board to whom the land 
belonged. 

The Court of first instanoe dismissed the 
claim but tbe lower Appellate Court decreed 
it so far as the ehahutra etood ou nlofc Wr. 
1405 kha^a abadi. 

It appears from the khasra abadi prepared 
ftt the time of the First Regular SettlemenI 
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that plots Nos. 1404 and 1405 were in the 
ccoDpation of Dwaika Prasad, the anoester 
of the plaintiff, whose bouse'and ckhappnr stood 
thereon. Plot No. 1397 belonged to the 
predeoe8Sor-in>interest of the defendant. 

Plot No. 1403, which is something like a 
square or open piece of land standing bet* 
ween bouses Nos. 140i, !405 and 1397, was 
entered as the 5a:an of all those houses. 
The Nazal Register and some other dnou- 
mentary evidence produced go to show that 
in UOd the defendant applied for permis* 
sioo to build a ckabutra on the Nazul land. He 
was asked to pay rent, to which he agreed. 
He was thereupon granted permission to 
built eliabutra on plot No. 1403 1 kkasia^ 
which stands between plot No. 1404 and No. 
1397. Instead of oonBuing the chahutra ta 
that portion, the lower Court finds that he 
has encroached on a portion of plot No. 1405, 
thereby converting to his own use fhat por- 
tion of the land which was lying between 
the bonses of the parties and belonged to the 
plaintiff. The finding cannot be challenged in 
second appeal. 

No question of adverse possession or limi* 
tation oan ariee in respect of that land, 
because that land was practically lying un* 
occupied. No acts of physical po'session 
could have been exercised over it by either 
party, and the pUintiff't* title to it continued 
undisturbed till the c/ia6u<ra was built thereon 
by the defendant after obtaining permission 
in reepeot (f plot No. 1403 1 in 1906. 
Having obtained permission to build on plot 
No. 1403-1, it caiiDot be said that he acted 
bona fide in building a chabutra on plot No. 
14C5 hhasra. 

As pointed out by their Lordships of the 
Privy Council in Beni Unm v. Euudan Lai (I), 
where the owcer sees another person erecting 
buildings upon it, and koowirg that such other 
person is under tie mistaken belief that the 
land is his own property, purposely abstaics 
from interference, with the view rf claiming 
a demolition of the building, when it is 
erected, a question of acquiescence or 
equitable estoppel may arise. Such is not 
the case here. The defendant has not 
produced the lease, whiot) was granted to 

% 

(1) 21 A. 4«6 at p. 6:2; 1 nom. L. E. 40lti 3 C W. 
N. f.02j 26 I. A. 6S! 7 Sar P. 0. J. 623; 9 Ind. Dee. 

8.) 1022, . 


him by ths Manioipvl Board A plan 
mu^t h\v3 b)3i prdoirdl a<: that time, 
showing how far the land extended, which 
was included iu the lease. No copy of 
such a plan, if it was prepared, has been 
produced. It cannot, therefore, be said that 
he was acting under some mistaken belief 
as to the extent of the land leased to him. 

The plaintiff respondent has filed a 
orose objection with regard to the dismissal 
of his claim for closing the door but that 
cross objection is not now pressed. 

The appeal and the cross- objection are 
dismissed with costs. 

Appeal and eras ohjech'on dismissed. 


CALCUTTA HIGH COURT, 

Appeal 7R0U Oft 0 NAL Civil No. 54 cf 1918. 

May 15. 1919. 

Present : — Sir Lancelot Sanderson, Kt., 
Chief Justice, and Justice Sir John 
Wordroffe, Kt. 

MARK D’CRl Z— Plaimjff— Appell-nt 

t ersv.f 

JITENDRA NATH f’HATTERJBB 

AND ANOThElt— DfcKiND — Re PONDBMS. 

Evidence Act (I p/ ss 92, provi«o 4', 116— 

Lease — Oral evidence «/iou'tny that cnnditic’n 
di.-tyensed icith, admissibility of — Estoppel. 

A written lease for five years provided that if the 
les.see desired a renewal, he should give a notice in 
writing three months before the expiration of the 
term of the lease The last day on which such 
notice was to be given was the S'st of January Ii'l7. 
No written notice was in fact given by the lessee, 
but he brought a suit for the renewal of the lease 
and wanted to prove that on the *vth of January 
1917 one of the lessors bad told his wife that there 
was no need to give a written notice provided for 
by the lease and hence.no wltten notice for renewal 
had beeu given: 

Held, 1 1 tliat in view of the provisions of section 
92, proviso +, of the Evidence Act, the alle^d 
statement of the lessor regarding the written notieo 
for renewal was not admissible in evidencej [p. 688, 
cols. 1 A 2.] 

(2) that such a statement, on being assented to 
by the lessee, amounted either to a modification 
or rescission of the contract of lease within the 
meaning of sectfon 92, proviso 4, of the Evidence 
Act: fi‘*8, cols. 1 A 2 j 

3>*that the stotement did not amount to an 
estoppel on the part of the lessor so as to preclude 
him from denying that the notice provided for by 
the lease had iu fact been given, ools. 1 A 9.3 
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App6&l dgaiDst tbo foIlowiDg jildgmeBt 

of Mr. Justifle Greaves, dated the 20fch 
Jane 1918 : — 

In this fioit the plaintiff olaims 
Bpeoi6o performacoe of a covenant frr 
renewal oontained in a lease dated 8th 
July 1912 and made between the defend- 
ants of the one part and the plaintiff of 
the other part, whereby the defendants 
demised preoiifies No. 1, BeparitolU Lane, 
to the plaintiff for a term of Hve years 
commencing on the Ist May i9l2 and 
terminating on the 30th April iQU, at 
the rent and npon the covenants contained 
in the indenture of lease. One of the 
covenants contained in theindentnre provides 
that, in case of doe payment by the lessee 
(that is the plaintiff) of the rents reserved 
and the doe performance and observance 
of the conditions and covenants therein 
contained, the lessee should be entitled 
to a renewal of the lease for a farther 
period of five years on the same terms 
and conditions as those contained in the 
lease except the condition as to a further 
renewal, and the covenant further pro- 
vides that notice in writing must be 
given by the lessee to the lessors of the 
lessee’s intention to renew the lease three 
months before the expiration of the first 
mentioned period of fiveyear-. It in o^m 


mon ground bet«eeo the partie- if, at t 
written notice in writing to rei tw tt 
lease was given by the plaintiff to th 
defendants three months b*f..re the ex 
piratif'D of the lf*ai»e, that is to tay, th 
30lh April 1917. But the plaintifl’n oa^ 
18 that on or about the 15 n J.ouary 19 i' 
one of the nefendants, Gar.ga Chu n, cam 
to the premises to collect the rent, iftaf h 
there met the wife of the piainufl wh, 
Mid that she and the plaintiff v-nri- gr.iu) 
to leave the house and that thereupoii Gangi 
Oburn eaid that they had been g od ten 
»D'8, that he desired ihem t*- reiijuiii ant 
said that there was no neeo to give ti i 
^itien notice piovidtd by the Ua.se. Ii 
apptare that on the iOtli March 19.' 
the plaintiff wrote to the do endaat.-i etat 
L * tthiat to expirt 

' 1 ^ « 
a further period of five years ot 

J same terms and conditions a-* ehoio epeoi 
naa in the original lease. N> ans.ver as 
f»vaQ kc this letter aatii the 23fd April, 


when the defendants’ Attorney wrote to the 
plaintiff saying (bat no wrietsn notice as 

given by the 

plaintiff to renew his lease and that he must 
deliver up possession at the expiration of 
the term covered by the lease. It .s the 
plaintiff 3 case that on the 7th April 1917 
Gaoga Cbarn, the defendant, again came to 
the premises, saw the plaintiff and agreed 
with him to renew the lease, and, therefore, 
his oaseis that, although no written notice 
was given in accordance with the terms of the 
lease, such written notice was waived by the 
defendants and that, this being so, he is 
entitled to a renewal of his lease 'of the 
premises. Counsel for the defendants raised 

the foliowiDg: i^sue: — 

‘ Unl the plaintiff give notice in writing 
to the defendants of his intention to take a 
renswal of the lease three months prior to 
the PXDii'.it{on of the lease, and if not, is the 
pliiiitiff entitled to any reliefr" 

Counsel for the defendants further contend- 
ed that having regard to the provisions of 
section 92, provUo 4, of the Evidence Act it 
was not open to the plaintiff to give any 
evidence of any verbal modification of the 
lease and that, therefore, I could not go into 
the question raised on behalf of the plaintiff 
as to whether or not Gaoga Churn agreed 
to waive written notice rf renewal. I 
think that t> is ootitention of the defendants 
IS well-founded, -•■orion 92, proviso (4), of 
the Evidence Act provides ihat the existence 
ot any dietirot mb-equ' nt oral agreement to 
rescind or m< dil> any contract, grant, or die. 
position of property may bo proved except 
:n oases in which ^aoh contract, sranf, or 
disposition of prnpeity is by 1-iw required to 
be in writting or has been registered aoord- 
ing to the law in (oioe for the time being 
as to the registration of doouments. Now 
it seems to me ihal the Uai-e, being for 
a term of five years, must be registered 
and being for a period of more than 
one year it must be in writing. Having 
regard, thertf-re to the provisions of eec- 
tioii 92. sub section 4, -if tn» Evi>'enoe Act I 
think that if 1 aliuw evioenoe to be given 
of the alleged verbal agreement to waive 
written notice, it woolo be a modification of 
the contract within the meaning of proviso 
(4/ of eeoiion 9,i. 

On behalf of the plaintiff the following 
argument was raised upon the proviso, namely 
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that an option for renewal ia not required 
by law to be registered and that, therefore, 
he is not debarred by proviso 4 from giving 
evidence with regard to the written arrange* 
ment. Bat I think that this argcment is 
founded on a fallacy. The contract which 
the plaintiff seeks to modify is not a par* 
ticalar clause in the lease but the indenture 
of the Sth July 1912, which admittedly re- 
quired registration, and it is not open, I think, 
to the plaintiff to split up the various 
clauses and provisions of that indenture and 
say that each of them is a separate contract. 

Then on behalf of the plaintiff farther 
arguments ate urged. It is said that, al- 
though the option provides for a three montbs’ 
noticei time is not of the essence of 
the contract, and I was referred in 
support of this proposition to various oases 
and, amongst others, to the case of Lennon 
y, Napper (l) and to eome remarks which 
will be found, of. I think, Lord Mansheld, 
at page 685 of the report. So far as 
Lennon v. Napper (1) is concerned, I think 
the case and the remarks to which I was 
referred have no bearing upon the case 
before me. The remarks seem to me to 
deal with oases of leases for lives and of 
the right to substitute another life on the 
dropping of one of the lives named in 
the lease, and there Lord MansBeld is 
dealing with the oonstruotion of such a 
contract as a whole and is considering 
whether upon the oonstmotiou of such a 
contract time ia of the essence of the contract. 
The other oases to which I was referred 
are the well known oases dealing with 
contracts of land where Courts of equity 
for very good reasons, having regard to 
difficulties of title, have always held that time, 
unless specifically male of the essence of 
the contract, is not of the essence of the 
contract in snob oases. Therefore, I think 
that none of these oases have any applica- 
tion to the matter before me and I think 
that clearly the time of three months 
provided in the option for renewal contained 
in the lease was of the esseooe of the 
contract. Then, secondly, it is said that 
although the option specifically provides that 
the notice shall he in writing that is really 
not essential and that any notice would 
be good. That to my mind would be to 

■ (l) (1803) 2 Sob. & Lef. App. 032. > 


make a new contract fi^r the parties, which 
the Court cannot do. The parties have 
agreed that the option for renewal should 
be exercisable by means of a notice in 
writing, and presumably they meant wha-t 
they said and I do not think that tba^ 
will be satisfied by any oral notice. 

Then the last argument that was urged 
on behalf of the plaintiff was that the 
oral agreement alleged, waiving a written 
notice, was a substituted mode of perform- 
ance of a term in the contract. 1 confess 
I do not quite understand what is meant 
by this, but it seeme to me, for the reasons 
that I have already stated, that if 1 wer^ 
to accede to this and allow evidence of 
the oral agreement to be given, I should 
be disregarding the provisions of section 
92, proviso 4. of the Evidence Act. 

1 have taken no evidence in this case 
and, therefore, 1 am expressing no opinion 
as to whether or not the plaintiff would 
succeed in establishing before me the case 
that was opened in bis behalf, but I am 
simply deciding the case upon the pre- 
liminary objection taken by Counsel for 
the defendants that in this case oral evidence 
is not admissible to prove that written 
notice was waived by the defendants or 
one of them. For these reasons, the suit 
fails and most be dismissed with costa on 
scale No. 2.” 

Messrs. Sasmai and J. N. S*nbo, for the 
Appellant. ' 

Messrs. Zorab and 8. K, Mullick, for the 
Respondents. 

JUDGMENT. 

Sandbrson, C. J. — This is an appeal egamst 
a judgment of my learned brother Mr. 
Justice Greaves, by which he dismissed the 
plaintiff’s suit. 

The suit was for the specific performance 
of an agreement contained in an indenture 
of a lease dated the Sth of July 1912, 
which was for a period of five years fwm 
the let May 1912, to grant the plaintiff a 
renewal of the lease of the premises in 
question : and, the matter depends upon a 
eovenani in the lease whieh was to this 
effect “ That in case of duo payment by 
the lessee of the rent hereinbefore oontained 
hereby reserved and the duo performance 
. «nd obserratiee of the oonditiooB and ' 
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oovenacts on his part to be performed and 
observed the leesee eball be entitled to 
have a renewal of the lease of the aaid 
demised premises for a farther period of 
Bve years on the same terms and conditions 
as are herein contained except the present 
condition as to farther renewal provided 
that the lessee gives notice in writing to 
the lessors of bis intention to take each 
renewal three months before the expiration 
of the said Srst mentioned period of 6ve 
years.” There is no donbt that a notice 
in writing of the lessee’s intention to take 
a renewal was not given three months 
before the expiration of the said Srst* 
mentioned five years. Snob a notice, in 
order to comply with the terms of the 
covenant, ought to have been given on the 
diet of January 1917, at the latest. It 
was Eot so given, and the plaintiff has 
alleged that the notice as reqaired by the 
contract was not given beoanse of certain 
oommanieations which passed between the 
plaintiff and bis wife on the one hand 
and one of the defendants on the other : 
and, with regard to that, the statement 
of the learned Jadge may be taken as 
acoarately setting oat the facts : He says. 
The plaintiff’s case is that on or about 
the 15th January 1917 one of the defend* 
ants, Ganga Chnrn, came to the premises 
to collect the rent, that he there met the 
wife of the plaintiff who said that she 
and the plaintiff were going to leave the 
boase and that thereapon Ganga Obarn 
said that they had been good tenants, 
that be desired them to remain and said 
that there was no need to give the written 
notice provided by the lease, ft appears 
that on the 30th March 1917 the plaintiff 
wrote to the defendants stating that bis 
lease was about to expire and that he 
would be glad to have a renewal for a 
farther period of five years on the same 
terms and conditions as those specified in 
the original lease. No answer was given 
to this letter until the 23rd April, when 
the^ defendants' Attorney wrote to the 
plaintiff lAying that no written notice as 
ivorided by the lease had been given by 
the plaintiff to renew his lease and that 
Po ^mut deliver np possession on the 
capitation of the term oovered by the 
Jcccc* It ia the plaintiff’s ease that on 
Wa 7th April 1917 Ganga Ghurn, the 


defendant, again came to the premises, saw 
the plaintiff, and agreed with him to reneW 
the lease, and therefore, his case is that, 
although no written notice was given in 
accordance with the terms of the lease, 
such written notice was waived by the 
defendants and that, this being so, he is 
entitled to a renewal of his lease of the 
premises.” 

The question, in my judgment, depends 
upon the terms of section 92, proviso (4) of 
the Indian Evidence Act. The first part 
of the section is as follows : " When the 
terms of any such contract, grant or other 
disposition of property, or any matter 
required by law to be reduced to the 
form of a document, have been proved 
according to the last section, no evidence 
of any oral agreement or statement «jball 
be admitted, as between the parties to any 
such instrument or their representativeson* 
interest, for the purpose of contradicting, 
varying, adding to, or sabtraoting from, 
its terms.” For the purpose of seeing what 
is meant " by any such contract grant, &o.,” 
it is necessary to refer to section 91 which 
provides is follows: “ When the terms of 
a contract, or of a grant, or of any other 
disposition of property have been reduced 
to the form of a document, and in all 
oaees in which any matter is required by 
law to be reduced to the form of a 
dooumeut, no evidence shall bs given in 
proof of the terms of such contract* ” 

Section 92, proviso (4), is to this effect: 

The existence of any distinct subsequent 
oral agreement to rescind or modify any 
snob contract, grant or disposition of pro* 
perty may be proved, except in oases in 
which snob contract, grant or disposition 
of property is by law reqaired to be in 
writing, or has been registered according 
to the law in force for the time being 
as to the registration of documents.*’ 
There is no doubt in this case that the 
lease which is the contract in question 
was reduced to writing, and inasmuch as 
it was a lease for five years, it was reqaired 
by law to be reduced to writing and it 
was also necessary to register it— there wai 
no dispute that the writing reqaired registra* 
tioD according to law. Therefore, if the 
alleged agreement, which is relied on by 
the plaintiff, amoonted to a rescission or 
a m<^i6oatioD of the lease, evidence of that 
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agreement could not be given inasmaoh 
ae the alleged agreement was made orally. 

But the learned Coaoeel who appeared 
for the appellant in this Court haa argued 
that the arrangement, which was verbally 
made between the plaintiff's wife and one 
of the defendants on one occasion and 
between the plaintiff and that defendant 
on another occasion, was not a rescission 
or modification of the contract, but it was 
merely a waiver of the performance of one 
of the provisions of the contract. For the 
purpose of deciding this question it is 
necessary to consider what was the real 
nature of the transaction. In my judgment, 
the arrangement, if made as alleg'd by 
the plaintiff, amounted to an oral agree* 
ment to rfsoind the clause in the contract, 
which provided that a written notice 
ehould be given: or, it may be said that 
the alleged arrangement amounted to an 
oral agreement to modify the contract 
(which was the lease in this case), and 
that consequently evidence of the alleged 
oral agreement was not admissible. 1 base 
my judgment upon the express terms of 
the section and 1 think it is not necessary 
to refer in detail to the many oases which 
have been cited to us. 

Then it is said that the alleged arrange* 
ment between parties amounted to an 
estoppel and the defendants are estopped 
from denying that the notice provided by 
the contract had in fact been given. Id 
my judgment, that point will not avail 
the plaintiff. This was not. in my judg 
ment, a case of estoppel -there was no 
representation of an existing fact upon 
which the plaintiff changed his position : 
on the contrary, if it amounted to anything, 
it amounted to an uodertaking by one of 
the defendants that ho would nob in future 
call upon the plaintiff to perform a provision 
of the contract, which, in my judgment, 
eannct be relied upon as an estoppel in 
^tbis case. 

For ' these reasons 1 think that the 
judgment of the learned Judge was right 
and It should be upheld. The result follows 
that the appeal should be dismissed with costs. 

WooDKOpys, J. — The lease in this case 
provided that a notice should be given 
in writing if ranawal was desired. The 
last day on which aach notioa was to 
be given was the Slot of January 1917, 


No written notice was in fact given The 
appellant, however, says that on the I5th of 
January 1917 one of the defendants told 
his wife that there wae no need to give 
a written notice provided for by the lease. 
What was then the effect of this alleged 
statement made by one cf the lessors and 
assented to by the appellant? Is it a 
waiver, or is this a case of rescission or 
modification of the written agreement, or 
have ve to deal with it as a case of 
estoppel? [q my opinion, there was ro 
waiver, bfoause what was said was said 
before any breach of the contract occurred, 
namely, on the 15oh of January, and the 
written notice of renewal wa.s not doe 
until the ist of February. Upcn the facts 
staged, if true (they are denied, though 
our judgment must proceed upon the 
asaomptioD that the statement wis made), 
this was a statement that the lessee need 
not do eometbing on a future date which 
under the lease he had contracted to do 
in the event of bis desiring to ooutinus 
the lease for a further period of five yesra. 
Such a statement, in my opinion, amounted 
to either a modification or rescission within 
the meaning of section 9^, proviso (4), of 
the Evidence Act. It may be regarded 
as a modification if we look to the whole 
of the lea«e of which this term was a 
part, or we may call it a rescission if we 
look to this particular clausa of the lease 
the operation of which, it was said, was 
dispensed with by this arrangement. Section 
9J, proviso (4), eioludes this oral statement 
or agreement. 

Thirdly, there was no estoppel, beaause, 
though, if the facts were correctly stated, there 
may have been a representation, and possibly 
'an alteration of the condition, there was 
in fact no representation of a thing wi m 
the meaning of section U5 of the Evidence 

Aot. Such representation as there was was 
not a representation as to a past or present 
fact but WAS a statement of the intention of 
one of the lessors that on a future date he 
would no insist upon the performance of 
:» ooDdition lo which h9 was entj^iled by 
yirtuo of the lease: in other words, he would 
.dispense with the written notice which the 

lease provided for. i 

Oo these grounds I hold that the appaal 
tailsaud mast be dismissed with costs 

Appeal 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 394 op 19 i 9. 
(CRiMiNiL Revision Petition No. 337 

OF 1919). 

c September 3(5, 1919. 

_ Present: — Mr. Jastioe Seebagiri Aiyar. 
Jnre P. KANDASWAMI MIJDALIAR- 

ACCaSED— PET^TIO^EK. 

. Penal Code (Act XLV of IKW;, «. 260, scop; and 
applicability of— iladra.^ City ifunicipal (1>I of 
IhOO, s 866 — Small-poii patient directed to he remov- 
ed by Health Officer to Isulniion Hoiipilal — iieinoval 
to isolated house, whether unlawful disobedience of 
order — Prevention of infection — Prosecution, tohat to 
prove. 


\ In a case under section 260, Indian Penal Code, 
the prosecution must make out not nnly that there 
was disobedience to an order of an execative 
officer directing the doing of a certain act to pre- 
vent the spread of an infectious disease but also 
that the disobedience was unlawful and negligent 
and liaJ also tlio effect of spreading the infections 
disease. '1 he gist of the unlawful act is that there must 
be danger of the infection spreading. If care is 
^ken to avoid the infection, the act cannot be said 
fco be unlawful or negligent and no offence is com* 
jnitted under the section The more failure to 
^arry.out an order which could otherwise have been 
^onafide obeyed by the avoidance of the danger of 
lafection, cannot be regarded as an offence under 

lection 260 of the Penal Code, [p 6s0, col. ij p. 691, 
.cola 1& 2.3 •■t' , .K • 

The Health Officer of the Madras Municipality 
pireoted the removal of a small-pox patient to an 
Hospital, but the patient’s father removed 
^im instead to an isolated house under the advice of 
hiB doctor: 

.Reid, that the disobedience to tho Health 
Ufficer^B order under section 860 of the Madras City 
Vunicipality Act did not amount to an offence under 
Motion 269, Indian Penal Code, as tho accused’s 
-MtioD prevented the spread of tho infectious 
disease, [p. 691, cot. 2.] 


• Petition, ander seotions 435 and 439 of 
4he Oode of Criminal Prooedare, 1898, pray* 
Ing the High Court to revise the eonviotion 
'And ' sentenoe passed on the petitioner by 
iJJ*® ‘Oottrt of the Preaidenoy Magistrate, 
Jgmore, Madras, in 0. C. No. 7124 of 

4019. 


IT 


PACTS.— 'Aooosed was ooQvioted noder 
^lion 289, Indian Penal Code, for disobey* 
Wf an order of the Corporation Health 
DOser noder saotion 363 of the Madras 
•-2 Act (HI of 1904). The 

■on waa safferiog from emalLpox 

tik!r T ordered to remove him to 

^ iMlatioo Hospital. Bat instead the 
U^^^wnovedihim to an isolated boose. 

'44 


Mr. K. P. Keeava Menon, for the Petition* 
er. — Section 366 of the City Municipal 
Act is drafted on the oorresponding section 
of the English Pnblio Health Act of 
1886, and it bas been held that a sufficient 
compliance with the order would satisfy the 
requirements of the law. The objeot of 
the law is not bo punish but to prevent 
the danger spreading to others. See 23 
Halsbury’s Laws of England, page 454, 
Warwick v. Qraham (1). 

LSesHAGiRi Aitar, J.— The Health Officer 
is the judge of fact under section 366. 
The question, therefore, is whether the 
Magistrate was competent to go into the 
question at all.] 

1 submit that section 269 requires that 
the Act should be unlawful or negligent. 
Jo the present case, the removal was 
without delay to a plaoe which was 
accommodative and isolated. Mere disobedi* 
enoe of a teobnisal kind will not soffice. 

The Crown Proseeutor, for the Crown.— 
The Eoglish law is differently worded. 
Section 366 constitates the Health Officer 
the sole judge. The disobedience of the 
order is an unlawful act within the mean- 
ing of section 269, Indian Penal Code. 
Section 36 d imputes knowledge by uotioe. 
An offence under section 269, Indian Penal 
.Code, is to be deemed to have been committed. 
See clause (3). 

[Sbshaoibi Aitar, J.-'-In oases of resistance 
or disobedience like the present, it can 
be contended that the pnblio servant ought 
not to have promulgated the order,] 

Section 366 excludes the possibility of 
such oontentione. Compare section 18S, Indian 
Penal Code. In Cahoon v. Mathews (2) the 
want of this power of ordering removal 
to hospitals necessitated an acquittal, See 
pages 498-499. 

ORDER. — The facts of the case are 
these. The accused was asked by the Health 
Officer of the City of Madras to remove 
bis son to the Isolation Hospital at Hrish* 
nampet as the child was then suffering 

(t) (1899) 2 Q. B. 191| 69 L. J. Q. B. lOOlt 80 L- 
T. 773| 63 J. P. 69d; 19 Cox. 0. 0. 868, 15 T L. B. 410. 

0. 494; 1 C. W. N. 274| 12 Ind. Deo. in. a ) 

997 . 
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from small-pox. Theobild was being: treated 
by Dr. V. Rama Kamath, a certi6cd 
medical practitioner. This geotlemaD 
advised the aocnsed to remove the patient 
tp an isolated bouse, wbiob was done. 
Thereupon this proeeoution wae launobed 
under section 269 of the Indian Penal 
Code. The Magistrate was apparently of 
opinion that as tbe Health Officer was 
the sole judge of the justness of tbe 
order to remove tbe infected child to a 
hospital, he bad no option but to convict 
the accused of the offence. There is an 
affidavit that the Magistrate did not permit 
evidence being given as to the precautions 
taken by tbe accused to avoid infeoticn. 
The question for consideration is whether 
this conviction is right. Under section 366 
of tbe Madras Municipality Act (Act III 
of 1904) under which tbe order for removal 
was made, it must appear to the Health 
Officer that a person is scffering from a 
dangerous disease, has no proper lodging 
or accommodation or is lodged in a place 
occupied by more than one family. Then 
be can order the person to be removed to 
tbe Isolation Hospital. So tbe Health 
Officer has to be satisQed not only that 
a person is suffering from infections disease 
but also that the infected person has no 
proper lodging or is lodged in a place 
which is occupied by more than one family. 
In this case, no doubt, at the time tbe 
order was made tbe son of tbe accused 
was being lodged in a place which was 
occupied by more than one family. There- 
fore, tbe order in its inception was right, 
although it is defective in that it gave 
no option to the accused to lodge his son 
in a proper place. The farther question is 
whether the action of the accused in 
providing a separate lodging in which 
there were none living but tbe patient 
and himself was such a violation of the 
order aa brought him under section 269 
of the Indian Penal Code. The 3rd clause 
of section 366 says; ‘‘ Whoever, having 
charge of a person in respect of whom an 
order is made under sub-eection (1), disobeys 
the said order shall be deemed to have 
committed an offence puniehable under 
section 269 of the Indian Penal Code.” 
Tbe learned Crown Proseontor suggested 
^ that this Qotiopal imputation of cnme 
deprived the Magistrate of power to enquire 


into elenents which constitute (be offence 
under (eeticn 269. U would he dangerous 
to hold that tbe prosecution is not bound 
to prove tbe offenop, because tbe local 
Legiflaiore bas enacted that a violation of 
the order of an executive officer is punishable 
coder a particular section of the Code. 
Tbe Penal Code is an all India Statute, 
and anybody charged under it has (he 
right to expect of the proseontion proof 
that be bas committed the offence as 
dehced in the section. Turning to the 
Indian Penal Code I 6nd (hat, to bring the 
offender within it, be should have unlaw* 
folly or negligently done an act wbiob be 
knew cr bad reason to believe to be likely 
to spread tl e infection of any disease 
dangerous to life. Tbe aocnsed in this 
case is not charged with disobeying tbe 
order of a public servant lawfully promulgat* 
ed. He is charged with having knowingly 
spread tbe infection of disease; wherefore 
(he question is, not whether the order of the 
.Health Officer in its inception was right, but 
whether tbe conduct of tbe accused iu oboos* 
it'g tbe alternative of sending his son to ftn 
.isolated boose was an offence under section 
.2t9. Before I refer to cases I must draw 
attention to tbe language of the eeetioD. 
It uses the words “unlawfully or negli^ 
gently’* and not "illegally”. As wae pointed 
out by Lord Ellenborough in 
V. Yaniandilh (3i, an indictmeni 
which charges a person to have done an 
act unlawfully or injuriously must assume 
or prove that (here was no lawful ezenee. 
Le Blanc, J., said this : " Neither did they 
pronounce that every person who inoonlated 
for this disease was guilty of an offence, 
provided it was done in a proper mannmr, 
and tbe patient was kept from the society 
of others so as not to endanger a oommunioa- 
tion of tbe disease. In such a ease the 
law did not pronounce it to be an offenee. 
So the gist ot the unlawful aet is that 
there must be dacger of tbe infection 
spreading. If care is taken to avoid snob 
an infection, (he act cannot be said to 
be nnlawfol or negligent. In fact tbe 
Oity Municipality Act contemplates that tbe 
action will not amount to an offence if a 
proper lodging or accommodation is foontt 
for the infsoied person. "Vfhen we remem- 

(8) (1816) 4 H. * S. 7S{ 16 B. B. 860} 106 1. S. 7ik, 
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ber that seoblin 269 daes not use the 
word ilUga) " whioa has been daSnei by 
Beatioij 43 as b-*inK applloabla to everything 
whioh is an offenoe or which ia prohibited 
by law” but uses the word ''unliwfol,” 
it 19 clear that the proseontion mast make 
out not only that there has been diaobedi' 
enoe to the order ol the Health Officer 
but also that the disobediencs was unlawful 
and negligent and had also the effect of 
spreading the infeotious disease. The ease 
near in point is Oiihoon v. Mathews (2). 
In that oisa a mother was directed to 
remove her daughter to an Isolation 
floapital. She refused to comply with the 
order unless ehe was heree'f allowed to 
accompany her child. Thereupon she was 
ebarged under section 269 of the Indian 
Penal Code. The learned Judges held that 
as in her own bouee there were no lodgers, 
4s the order to remove was passed upon 
a misappreheusion as to the esistenoe of 
lodgers and as suffiiient accommodation 
was provided for the infected child, the 
mother did not aot unlawfully or negligently. 
The Darned Judges say and 1 entirely 
agree with these observations of theirs: 

Ad eot, however, may be lawful 
though it may be illegal.” Therefore, 
although in the present case the refusal 
to comply with the direction of the Health 
Officer might have been illegal as de6nsd 
in section 43, I am not prepared to hold 
that it was unlawfnl when it is found that 
proper preoantione were taken to prevent 
iufeotion and to provide a suitable lodging 
for the person infected. I may refer in 
this eonneotioD to the weighty observations 
of liord Blaakbnrn and Lord W^ateon in 
MetropMtan Asylum District v. Hill (4). 
Lord Blackburn eaid: *'Oa those who 
Mek to eetabliah that the Legislature intend* 

^ to take away the private righte of 
individuals lies the burden of showing that 
Vaeh an intention appears by express 
words or necessary implication.” Lord 
WateOD in the same case eaid: — " Where 
the terms of a Statute are nob imperative, 
Pttt parmiasive, the fair inferenoe is that 
toe Lsgtalature intended that the discretion 
M to the use of the general powers there* 

V eonfarred ehoald be exeretsed in etriot 

\ 

Om. la? at p. 203, 60 U. J. Q. B. 
^ itli. T. 6S3i Ad W. B. 6l7j 45 J. P. 461 


conformity with private rights.” The Health 
Offijar would have been well within his 
rights if he had told the acoasel that 
he should either provide a proper lodging 
for the son or he should remove the ehild 
to the hospital. That would have been, 
in the language of Lord Watson, an 
exercise of disaretion compatible with 
private rights. The mere failure to carry 
out an order whioh could otherwise have 
been bona fide obeyed by the avoidance of 
the danger of infeation, cannot be regarded 
as an offonoe under section 269 of the 
Indiau Penal Code. I must, therefore, quash 
the conviction. The learned Crown Proseau. 
tor informed me that in case I came to 
the oonelneion that the MagDtrate was 
not juitiaod in shutting out evidence he 
wae not prepared to prese for the case 
being sent down for further eiquiry. All 
that ie neoeeeary in a caea of this 
daeeripbioo is ti etata the prlmiph which 
should giile the Magistrate under similar 
coaiiagenoiei. Tie 6ae, if paH, maeS be 
refunded. 

M. c. P. 

Oonviction quashed. 


OHDH JUDICIAL OOMillSdlONBB’S 

OOUBT. 

CsiuiNAL Appall No 311 or 1919, 

June 4, 1919, 

Present: —Pandit Kaohaiya Lil, J. 0., and 
Mr. Ashworth, A. J. 0. 

Musimnat JASODA — pRisovrK*» 

Appbllant 

tersus 

ISM PE BO B — BgAPOnosgr. 

Oenfe$tien-~8iatement by aeeuted— Quilt, inference 
04 to— Co-occiMsg, vhether a^eeted—Aeeusei, presence 
of, as accessory, effect of^Oerrohoration. 

A atetement made by ao aeoased person whieit 
riggesta an ioferenoe of guilt may amount to % 
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; confession, though the person making the statement 
•may directly repudiate his participation in the 
crime Such a statement may bo taken into con- 
sid'-r.ation agaitist the person making the statement, 
but it may be unsafe t« use it against a co-accused. 
•Where, however, it appears that the person making 
.tlie statement was at all events an accessory present 
,at tlie commission of tlie crime, the statement can 
be used against the co-accused, if sufficient corro- 
boralion is forthcoming [p. 693, cols. 1 & 2.] 

Appeal against tbe order of the First 
’Additional Seesions Jodge, Looknow, dated 
the 5th May 1919. 

• Mr. 0. B. Thomas, for the Appellant. 

' The Government Pleader, for the Crown. 

' JUDGMENT.— On the 13th Febroary 
last Ram Sarup, son of Ganga Prasad, 
aged 6 years, was mardered for the sake 
of his ornaments. In oonseqoenoe of a 
statement made by Musammat Golaba, tbe 
t^dy of Ram Samp was recovered in the 
afternoon from a plaoe where it was buried 
in the house belonging to Naraio, her 
father. The ornaments worn by the boy 
whe'n ' he was murdered were also recovered 
from atiother plaoe in the same house, where 
they were burled. Musammat Golaba stated 
that Musammat Jasoda had brought Ram 
SarOp into her house and killed him. Aftwam* 
mat Jasoda is also oalled Musammat Menda. 

Both Musammat Jasoda and Musammat 
Golaba were tried for murder and oonvioted. 
Tbe former has been eentenoed to death 
and the latter to transportation for life. 
They appeal and the referenoe for con* 
firmatioD of tbe seotenoe of death passed on 
the former is also before us. 

It appears that Ram Sarup was playing 
on the moroing in question somewhere 
outside the house of Narain. Musammat 
Gobindi, the daughter of Gokul, aged 15 
ye.arsi Dayal, sod of Gokul, aged 

19 years^ were playing with him at marbles. 
Siddhn and Gaurt Shankar, the brothers 
of Musammat Gulaba, were also playing 
there. Musammat Golaba was retorning 
a^thr 'easing herself when Mus"mmat Jasoda, 
who lives in an adjoining hoose, met her 
and tDld her that she would enable her 
to have enough to eat and drink for two 
months and that she would ask her father, 
Narain, to post a letter to her brother and 
gat her inarried at Parer. Her saggeBtion 
was that Ram Sarup should be killed and 
his ornaments divided. Musammat Golaba 
&sk^ her bhotber, Siddbu, to take away 
the oattVe ' for ' grazing. She asked Gaarf 


Sh&nkar to go and get grass. There was no 
one in the hoope of Nsrain at the time. 

Musammat .Tasoda asked Ram Sarup to 
0 ''me, saying that she would give him a 
kitten. Musammat Gulaba offered to give 
him some marbles. As the boy approaobed 
Musammat Jasoda took him by the band 
into the house of Narain and closed the 
door from inside. Musammat Golaba went 
along with them too. Ram Sarop was 
wearing bangles on the hands and feet and a 
Kardhaoi or girdle made of silver. He was 
not thereafter seen alive. 

At noon tbe mother of Ram Sarup, 
finding that the boy had not oome back 
to the house, went and informed her 
husband, Ganga Prasad, who made a 
search hot without any effeob. Oa the 
same day he made a report at the Police 
station, Safipur, stating that his son, Ram 
Sarup, was missing. On his return be 
learnt from Debi Dayal and Musammat 
Gobindi that Mnsammat Jasoda and Musammat 
Galaba bad taken the boy to the bouse 
of Narain. He asked Musammat Jasoda 
and Musammat Galaba, but they said that 
they knew nothing of the boy. He set 
people to watoh round the house of Narain 
and himself sat watohing doring the night. 
Early on the next morning he went to 
tbe Police station and made another report 
at 9 k. M. stating that the disappearanoe 
of his son was due to tbe oollusion of 
Bibari, his wife and the daughter of Narain, 
who were not giving out any clear facts 
and making statements which gave rise to a 
suspicion in bis mind that bis son was the 
subject of their machinations. 

Mania Bakbsb, the Head Constable 
attached to tbe Police station, started the 
investigation. He searched the house of 
Musammat Galaba but found nothing there 
except a bamboo stick and a log of wood, 
both of which were stained with blood. 
He also searched the house of Musammat 
Jasoda and found a Dhoti and a Lenhga, 
which, he snspeotsd. were blood-stained, 
Musammat Golaba had gone that morning 
to bathe in the Ganges. At about 3 p. m. 
when she returned home, he enquired from 
her eod got inforniation which led to the 
discovery in the house of Narain of the 
body of Ram Sarup and the ornaments 
Which he was wearing when he was mar- 
dered. Musammat JeBoda was present afr- 
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the time when the bodjr and the ornaments 
were disoovered. In faot it ie stated that 
when Musammat Galaba was noabletodod 
the ornaments at the plaoe where she was 
diffgin?, Musammat Jasoda asked her to 
dig near the wall. ifu$a'n>na^ Galaba then 
dag as Musammat Jasoda had dirasted and 
foand the ornaments there. The hading of 
the body and the ornaments was repor.ed at 
the Police etation at 4 p u. 

a 

Musammat Galaba made a statement 
which was recorded by the Committing 
Magistrate nnder section 13 1 of the Code 
of Criminsl Procelureoo the 16fch February 
1919. Therein she did not directly inorimi* 
nate ber.'^elf. She stated that Musammat 
Menda alias Musammat Jasoda had com* 
mitted the marder and that she told her 
not to do so bat Musammat Jasoda 
threatened to kill her. She admitted that 
she had oiagbt the boy when be was 
killed, a olroamstaDce from which an inference 
as to her gnilt might reasonably be made, 
bat SQggested that she had done so with 
the intention of saving the boy. When 
examined by the Committing Magistrate 
afterwards under seobion 354 of the Code 
of Criminal Procedare, she said that Musam^ 
mat Jasoda told her that if she joined 
her in killing Ham Sarap both of them 
would go and sell the ornaments at 
Safipnr and share the proceeds by halves. 
She admitted that she bad directed her 
brother, Siddha, to take away the cattle 
and her other brother, Ganri Shankar, to go 
to the Arbar 6eld, bat denied that she had 
oaaght hold of tie boy or joined in com* 
mitting the murder. She a<iserted that sbe 
had oaaght hold of Musammat Jasoda to 
save the bey, bat judging from her previoas 
oondoot and the story she had related on the 
16th Febiaary 1919 teat statement is an 
absolate lie 

A etatement made by an ascased persoo 
which suggests an inference of gailt may 
aaioant to a confession, tboagb the person 
making the etatem.nt may directly repudi. 
ate bis participation in the crime. 8och 
a^ atatemeoj may ba taken iatc ooneidera* 
tloa agaioit the person making the e^ste- 
meot, buf. piiatcJ oa'. to Empresi of 
India V. Qinrai (li, it might Le ansafe tc 

^1) 2 A. 441; 4 Ind. Jar. 69t( 1 lad. Dec. i.s. a.) 




use it against BOO aooased. The statement 
made by Musammat Galaba before the 
Committing Magistrate nnder section 354 
of the Code of Criminal Procedure, to which 
she adhered in the Coart of Session, shows 
her, however, to have been at all events an 
accessory present at the marder; and if that 
was so, it can be osed against the oo> 
acoQsed, if sufficient material oorroboralioo 
is forthcoming. Musammat Gobindi and 
Dabi Dayal state that they were playing 
with the boy Ram Sarap when Musammat 
Galaba sent her brothers away and that 
Musammat Jasoda and Musammat Galaba 
took the boy into the house and chained 
the door from inside. The dead body 
of the boy and his ornaments werp 
subsequently found buried in that very 
honse. 

It is suggested on hehalf of Musammat 
Jasoda that Gokul, the father of Musammat 
Gobindi and Debi Dayal, bore an ill wiU 
towards her. Jasoda states that 

aboat 3 years ago a daughter of Gokul 
named Musammat Parbiti had eloped nith 
a person named Cbbedi and that Gokul 
bad suspected her of having brought about 
the elopement and stopped his women folk 
from visiting her house. It does not, 

however, appear that Gokul was in a posi. 
tion to itiHuenoe Musammat Galaba. Musam- 
mat Galaba retarned from her bath in the 
Ganges at about 3 p. ii. The body was 
soon afterwards recovered and a report of 
the recovery made at the Police statio.a 
at 4 V. a. In the report made by Ganga 
Prasad on the 14th February 1919 at .9 
p. H., it was stated that both Musammat 
Jasoda and Musammat Galaba were sas* 
pected. Ganga Prasad says that he hail 
learnt from Debi Dayal and Masammdt 
Gobindi on the previous night that Musan,- 
mat Jasoda and Musammat Galaba had 
taken Ram Sarap tn the honse of Narain. 
There is no allegation that Ganga Prasad 
bore any ilbwill towards Musammat Jasoda, 
and there is no reason why be sbonld have 
helped in the oonooction of evidence against 
her, 

Tba learned Additional Sessions Jadge ^nd 
the Assessors believed the evidence for the 
prosecotion and wa ees no reason to t'ake 
a different view. The o )-nolioit.y of Musam- 
mat Jasoda and Musammat Galaba is in 
oar opinion established beyond the posslbillt/ 
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of reasonable doabt. A log of wood and 
a bamboT stained with blood, with whieh 
the bny was struok before he was killed 
with an axe, were reoovered from the 
house of ilusammat Gnlaba before the body 
was reoovered. 

Mueammat Jasoda was the prime mover 
in the murder. She took the hoy inside 
the house of Mnsammat Galaba and mur- 
dered him and buried his body and the 
ornaments there, because, as Husammat 
Galaba says, she said that she was a 
kept woman and hpr bouse would be the 
first to be searohed. There is nothing to 
extenuate her guilt. Musammat Galaba, 
being a young girl, was persuaded by her to 
join in the murder. 

We dismiss the appeals of Iduiatninat 
Jasoda and Musanmcit Golaba accordingly, 
confirm the sentence of death passed on 
ilusammat Jasoda and direct that it be 
carried into effect according to law. 

Appeal dismifsed. 


MADRAS HIGH COURT. 

Crimikil Appbal No. 275 OP 1919. 
August 4, 1919. 

Present: — Mr. Justice Spsncerand 
Mr. Justice Kriebnan. 

J« re PULI SUBBA RBDDl— Prisowbr — 

Appcllakt No. 24. 

Criminal procedure Code (iict To/ 1898), ss. 298, 
SCO— Tnal bp Jury— Omission to direct Jury not to be 
influenced by non-admmible statement— Misdirection 

Juror conversing xoith stranger before conclusion of 

charge, eflect of— Verdict, whether should be set aside. 

The mere oralsaion to direct a Jury not to be 
influenced by a statement which they are told 
is not evidence, does not amount to a misdirection 
of any importance, [p. 69*, col. 2.] 

The fact that a Juror has a conversation with a 
stranger during an adjoarnment of the Court before 
the Judge’s charge is concluded, is not a sufficient 
ground for interference by the High Court, [p. 69P, 
col. 1.] 

Appeal against the order of the Court 
of Session of the Vellore Division, in 
Case No. 12 of the Calendar for 1919. 

Dr. S Swaminathan, for the Appellant.— 
Tbee^idpr^sof P. W. No, 35 regarding the 


contents of a case diary maintained by the 
Police Inspeot'ir should not have been received. 
The Judge should have told the Jury in 
his charge that they should not allow 
their minds to be influenced by it. This 
amounts to a misdirsotion. 

The affidavit of the Pleader who defended 
the 24tb aconsed in the lower Court refers to 
an irregularity in the oondnot of the trial. 
A Juryman was seen conversing 
with two strangers, when the Court'adjourned 
and while the charge was yet noflnished. 
That is in contravention of the 2od paragraph 
of section 300, Criminal Procedure Code, 
which has the effect of rendering ihe verdict 
illegal. Benimadhah Kundu v. Emperor (1). 

The Public Prosecutor, for the Crown.— 
As to the misreoeption of evidence the 
Jndge distinctly told the Jury that it was 
not evidence. That is enough. 

As to the conversation of the Juryman 
with strangers, the fact was not mentioned 
to Court immediately and it is urged for the 
first time only in appeal. 

JUDGMENT. — There was nodonbtsome 
misreoeption of evidence when prosecution 
35th witness’s statement in re'examination 
as to what was written in a case diary 
kept by the Circle Inspector, who was not 
a witness, was allowed to go on the record. 
The Jndge, however, told the Jury that 
this was not evidence and his mere 
omission to direct the Jury not to be 
influenced by this statement does not, in 
our opinion, amount to a misdirection of any 
importance. The Judge farther reminded the 
Jury on the question of identifloation that the 
identification parade had been held after 
the 24th aconsed bad been tsken to 
Kaligiri in the presence of the witnesses 
who afterwards identified him, and he 
observed that it was useless for the Sub- 
Inspector to deny it. 

It was for the Jury after this to put 
what value they thought proper on the 
evidence of the identifying witnesses. 

As regards the finding of stolen property 
in the possession of this accused, there was 
no misdirection as the Jndge clearly 
explained to the Jury the nature of the 
possession that there was in this case. 

Dr. Swaminatban has asked us to find that 
the verdict of the Jury was vitiated by 

{1^48lud'C^i 5l3j WQ. 2P7i27 0. L .J. 533{ 

C. W. n' 7-iC5 l9Cr. L. J.'TS?. -i 
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Ibe faat, asserted id an affidavit 61ed 
ID this Opart and sworn to by tbe Pleader 
who defended the ^4th aooa&ed in tbe 
Sessions Conrt, that during an adjoarnmeDt 
of the Coart before tbe Judge’s oharge was 
finished one of tbe Jurors was seen 
eonversing with two strangers. In t^eni- 
madhab Kundu v. Emperor (I) a fresh 
trial was ordered ia a ease where one of 
tbe Jury held some oommonioation with a 
stranger in the Coart oompoand after tbe 
Judge had finished his oharge bat before 
the Jury bad delivered their verdiot. 

' That was a oase which fell within the 
scope of section 300 of the Criminal 
Prcoedure Code. 

The present caie does not do so, as tbe 
■ oharge was not over at tbe time. Tbe 
proper course for tbe PUader to have 
taken was to inform tbe r^essions Jodge 
what be bad seen as soon as tbe Judge 
resumed bis seat on tbe Bench, but he 
did not do so and nothing was in faot 
done in the matter till the accused was 
eonvicied and tbe case came up to this 
Court in appeal. In the ciroametanoes we 
do not oonsider we should interfere. 

, The appeal is dismissed. 

M. 0. P. 

Appeal diemiesed. 


V. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

CmiiiRAL Revision No. 89 op 1919, 

July 17, 1919. 

Prstent:— .Pandit Kanbaiya Lai, J. C. 
BRIN DAB AN — Accdsbd— Applicant 

vertue 

E M PE ROE — Pkosbcotor — Opposite 

Partt. 

Penol Code (Act XL? of 18»y, 8. \82— Giving false 

■ informalivn of threatened breach of peace — Burden of 

■ proqf— Offence, essentials of — CriTninal Procedure Code 
f(Acf V 0 / 1698), 8. 476, proceeding under — Sotiee to 

ficcussd, whether necesaarg— Failure to give nofice, 

^ effect of. 

i- Where proeeedinge are iaitisted egaieit a person 
tMdfr aeotioa 182 of the Penal Code for riving false 
, iutoruuKion of a threatened breach of toe peace, it 


is necessary for. the prosecution to prove not merely 
an absence of a reasonable and probable cause for 
giving the information but a positive knowledge or 
belief of the falsity of tbe information given, [p, 690 

Although notice to the person immediately oou. 
oerncd is not essential in a proceeding under section 
476 of the Criminal Procedure Code, yet an order 
passed without such notice, particularly where there 
is no evideace one way or the other to show a dU. 
honest motive, will not he upheld, [p, 69g, ool. 1 .] 

Revision against the order of the District 
Magistrate, Unao, dated the 9th June 1919. 

Baba Jiban Krishna Banerji^ for the 
Applicant. 

The Government Pleader, for the Opposite 
Party. 

JUDGMENT.— Jagannath Prasad has a 
daughter, who is stated to have been 
first betrothed to Brij Kisbore, one of the 
sons of Brindaban. The 9th June 1919 
was fixed for the celebration of tbe marriage; 
but before that date arrived, Jagannath 
Prasad for some reason or another entered 
into an engagement with another person 
named Jagannath for tbe marriage of that 
daughter with (he brother of tbe latter, 
fixing tbe same date for the purpose. It 
is obvious that there was in tbe oiraumstanoes 
a danger of two marriage parties reaching 
tbe hoase of the father of the bride. 
Brindaban came lo know of the engagement 
made by tbe father of the bride with the 
brother of Jagannath and feeling that there 
was a danger of a breach of the peace, 
if both tbe marriage parties reached simul* 
taneously, be moved tbe District Magistrate 
to restrain both tbe parties for a week 
from proceeding with tbe celebration of 
the marriage. Tbe learned District Magis* 
trate granted an (x parte order in the terms 
asked for. 

On the next day Jagannath, the brother 
of tbe prospective bridegroom, appeared 
and objected to the restraint imposed on 
him. Tbe learned Magistrate set aside hie 
previous order and directed tbe prosecution 
of Brindaban under section 182 of tbe 
Indian Penal Code. It was not proper, 
however, for him to have passed such an 
order without giving an opporcunity to 
Brindaban to show cause against it. No 
evidence was taken, Brindaban apparently 
believed that there would be a danger 
of a breach of the peace, if both the 
mariiage parties proceeded simaPaneoualy 
to tbe bouse of tbe father of tbe bride. 
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He was, of oonree, ill-advised in moving the 
Criminal Conrt for a redress, for even if 
the oontraot of betrothal was broken, his 
remedy lay elsewhere. There is no reason, 
however, to question hie honafidea. 

Ae pointed out in Emperor v. Bamchandra 
Yeshwant Adurknr (1), to bring a ease under 
seotion 182 of the Indian Penal Code it 
is neoeseary for the proseoation to prove 
not merely an abeenoe of a reasonable and 
a probable cause for giving the information 
but a positive knowledge or belief of the 
falsity of the information given. If it is true 
that the marriage had been Brst settled 
with one of the sons of Brindaban and was 
afterwards settled without any information 
to Brindaban with the brother of Jagannath, 
as asserted berr, it cannot be said that 
the information given was false. It is 
possible that Brindaban may have bad 
notice that the engagement made with his 
son had been broken off; but this is a 
matter on which no evidence was gone into. 

Section 476 of the Code of Criminal 
Procedure nowhere says that in proceedings 
under that seotion a notice shall be given 
to a person who is immediately concerned 
thereby, but as observed in Thakur Dost v. 
Emperor (2) and Bam Piari Hat v. 
Emperor (3), the Court looks with 
disfavour upon any order which is passed 
witbont such notice, particularly in a case 
where there is no evidence one way or 
the other on the record to show a dishonest 
motive. 

The application is, therefore, allowed and 
the order passed by the Court below dis* 
charged. 

Sevision accepted. 

(1) 31 B. 204} 9 Bom. L. R. 33; 5 Cr. L. J. 10.5. 

(2) 22 Ind. Gas. lOOlj 17 0. C. 26; 16 Cr. L. J. 217. 

(3l 16 Ind. Gas. 616; 10 A. L. J. 247; 13 Or. L. J. 

707. 
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PUNJAB CHIEF COURT. 

Chihim4L Appeal No. 598 op 1918. 

November 22, 1918. 

Present Mr. Justice Wilberforoe and ' 

Mr. Justice Martinean. 

SHER DIL-CoNVicr— ApPBLLwr 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act I' o/ 189SJ, s, 288-?-- 
Evidence given at preluninanj inquiry retracted at 
trial -Conviction, whether can he bafed on such evu 
deuce. ^ J 

A coariction based solely on evidence given By 
the witnesses before the Committing Magistrate and 
retracted by them at the trial is nnsiistaihable. 
[p 69S, col. 2 ] 

Omar v. Empress, 51 P- R 1887 Cr, Queen-Emprett 
v.Jeochi, 21 A. t 1 : A. W N. vl 8 P 8 ) 196} 9 Ind. Deo. 
(N- a . 780: L’mperorv Dtcarka Kurmi, 28 A. 683; ^ 
W N (I&O 61 187; 3 A. L. J. 852; 4 Cr. L. J.ftl, 
followed. 3 J . . 

Appeal from the order of the Additional 
Sessions Judge, Sbahpur, dated the 2l6t 
August 1918, convicting the appellant. 
lj\la Mul Ohand, R. S., for the Respond- 

I 

ent. I 

JUDGMENT.— The appellant. Sher Dil, 
a Pdthan of Mauzi Chapri in the Mian- 
wali District, has been convicted of tba. 
murder of Samundar Khan, who originally 
came from the same villags, and sentenced 
to death. 

The facts alleged by the prosecution are 
as follows: Samnndar Khan went with bis 
daughters, Ghanammi and Golai, about 12 
and 3 years old respectively, to look for 
work in the Canal Colony. He met Sher 
Dil, who was accompanied by his mother, 
sister and two brothers, and they advised 
him not to go in the direction he intended 
as plague was prevailing. He turned l»ck 
and the two parties travelled togeSher. Uue 
morning they stopped to rest at a P 
about two kos from Rangpur, and while 
they were there. Sher Dil suddenly attack- 
ed Samundar Khan, giving him 
blows with the hack of a hatchet and 
killing him. He then dug a pit close by 
and buried Samundar Khans body ip 
it. The party proceeded on till they reached 
Pile Wains where Sher Dil sold the two 
girls, whom he represented to be his e«terA 
Mueammat Ghanammi was sold to Mehr 
Khan for Rs. 300 and Musammat Gnlai 
to Shera for Bs. 88 and the marriagde 
were performed. Sher DiUnd his relatione 
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tbeD departed. In the moroiD? Musammat 
Gbanammi beean oryini; aod told Shera’a 
mother, Mus 2 inmat Fatima, P. W. No. 15, 
that Sber Dil was not her brother aod that 
he bad killed her father. Mehr Khan aud 
another man went after Sber Dll’s party 
ard told them that Musam'nit Ghanammi 
was orying and did not want to stay. 
Sber Dil retarned with hts relations, paid 
back the money he had reoeived, and tjok 
the two girls away with him. They went 
to. Khaglanwala, wher Sber Dil’s mother, 
sister and brothers left him. In the 
morning the sentry cn the roof of the 
fCbaglanwali Polioa post saw Muijmm'jt 
Gbanammi and her eister running and 
orying, followed by Sber Dil who was 
threatening them. He asked the girls what 
was the matter and Musammat Gbanammi 
said that the man bad murdered their 
father aod she was afraid be might eell 
them again. Musammat Ghanammi’s state* 
ment was reoorded by the Sub^Inspeetor 
and Sber Dil was arrested. Musammat 
Gbanammi afterwards pointed oat the plaee 
where she said her father had been killed 
and the plaae where be had been buried. 
The ground at tbe latter place had been 
dug up by animils. All that was found 
was a man’s bones. Tbe Assistant Surgeon 
to whom they were sent for examination 
eays that there were no outs on the bones, 
and be ie uoable to state the cause of 
death. 

Before the Committing Magistrate tbe 
deceased’s daughters, Musammat Gbanammi 
and Musammat Galai, and the appellant’s 
mother, Musammat Gal Masti, bis sister, 
Musammat Shah Masti, and bis brothers, 
Mir Badsbab and Lai Badsbab, all deposed 
to having seen Sber Dil kill Samucdar 
Khan with a batchet. Of these witnesses 
Mir Badsbab was nut examined in the 
SeeeioDs Court as be had enlisted in a 
regiment at Qaetta. Tbe others all retracted 
in that Court tbe statements made before 
tbe Magistrate and deposed to the effect 
that Samundar Kbao was not etrnok with 
the hatchet, but that he had fever and 
a boil on the groin and that as he was 
sitting down he fell back aod died. 

• The case against the appellant rests on 
the depositions of these witnesses given 
before the Committing Magistrate and trans* 
tp tbp rpoord of tbe Bsssiops Coort^ 
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Mir Badshah s under seotion .33 < f tho 

tir nnder‘''S 

2cci CniBiDdl Prooedor© Cod© 

The learned Sessions Judge has given 
certain reasons for believing those state” 
menta in preferecos to the atatemente 
made at P'rst he says that if 

Samondar Khan had a plague bubo, he 
would hardly have been in a condition to 
travel on foot. But even if the statements 
of tbe witnesees he exaggerated in this 

respect, it is still quite possible that Samnn 

dar Khan may have died suddenly from 
heart failure. Next it 13 urged that if 
Samundar Khan had not been mnrderedj 
bis oompantODs would have carried him to 
tbe cemetery and bun>d him there. This 
argument has little force, seeing that the parly 
was eome miles away from the nearest 
village 01 habitation. Then it is said that 
Musammat Gbanammi had no good reason 
for falsely accusing Sber Dil of murdering 
. bis father. But it appear.s to us quite 
possible that she invented tbe story of the 
morder when she was at Pilo Wains 
beoauee she did not wish to remain with 
Mehr Khar, and that the repeated the 
accusation at Khaglanwala in order to get 
free from Sher Dii, who she was afraid 
would sell her to some one else, it is 
also possible that she and her sister may 
not have been pre^^ent when their father 
died, and that from hie dying suddenly 
and being buried by Sber Dil they may 
have really thought that Sher Dil had 
murdered him. 


As regards the fact of Sber Dil’s mother 
sister and brothers having given evidence 
against him in tbe Committing Magistrate’s 
Court, tbie may be accounted for by tbeiv 
being afraid that they would themselves 
be charged with abetting the morder if 
they did not give evidence in eupport of 
Musammat Ghanammi, for it is admitted 
by tbe Sub-Inspeotor Aziz Beg that they 
were at the beginning euspeoted by the 

Mfanwsli Police of complicity in the murder 
and were ooder eopervieioo. 

There are, on the other band, several 
points ID favour of the appellant To 
begin with, tbe story of the murder having 
been committed openly, not only in the 
presence of Sher Dil’s relations but also 
in the presence of Samundar Khan’s daigh* 
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terp, does not appear to be a probable 
one. 

SeooD<Ily, it is^as notioed by the learned 
Sessions Judge, a point in the appellant’s 
favour that no blood was fojnd on the 
eoat wbioh Samnodar Eban was wearing at 
the time of his death and wbioh appears 
to have been recovered from a oamel man 
to whom it had been given, nntwithstand 
ing that in the 6rst information report 
Mugammat Ghanammi said that blood 
bad flowed from her father’s month and 
nose. 

Thirdly, there is the fact that after 
Samnndar Khan’s death Sber Dil took the 
ohildren first to a Cbhabil near Billn, where 
he bongbt food from Arjan Singh (P. W. 
No. 17) and then to two other villages 
before reaohing Pilo Wains, where they 
arrived on the third day, and that the 
girls made no complaint at any of those 
places. The learned Sessions Jndge thinks 
they might have been intimidated by Sber 
Dil, but wnnld Sber Dii, if he bad been the 
murderer of their father, have taken snob 
a great risk, knowing that they might at 
any time have aocnsed him to the people 
they met? 

Then it is surely strange that the 
girls shonld have allowed themselves 
to be sold and given in marriage by their 
father’s murderer without saying a word 
about the murder. It was not till the next 
morning that Musammat Ghanammi told 
Musammat Fatima that Sber Dil bad mar* 
dered her father. Wbat is still more 
remarkable is that, as is stated by Muiam 
mat Fatima and Mehr Khan, Musimmat 
Ghanammi end her sister went to the 
length of embracing Sber Dil when be 
came, back to Pilo Wains to take them 
away and retnrn the money. This was most 
unnatural conduct if the prosecution theory 
as to Samundar Khan having been murdered 
is true. Musammat Fatima says that when 
Sber Dil returned, Musammat Ghanammi 
admitted that the story she had told wss 
a pretence which she bad made iu order 
that she might be able to rejoin her 
party. If that is true, it is impossible to 
rely on the evidence which Musammat Gha- 
nammi gave before the Magistratj. 

In Umarv. Empress (l) Plowdei, J., ex- 

‘ 1887 0r. 


pressed the opinion and that a conviction based 
solely on evidence given by the winesces 
before the Committing Magistrate and re* 
traoted by them at the trial is nnsnstainable, 
and a similar view was taken by Banerj i, J., in 
Queen-Emprfss v. Jeochi (2) and Emperor v. 
Ewarka Eurmi (3^. 

We think in the present ease not only 
that it wonld be unsafe to convict solely on 
the statements made by the alleged five 
witnesses of the murder before the Com* 
mitting Magistrate but that there are strong 
grounds, apart from the fact' of the 
statements having been retracted, for doubt- 
ing their truth. 

We, therefore, accept the appeal, set 
aside the conviction and sentence, and 
acquit Sber Dil and direct that be be set at 
liberty. 

Appeal accepted. 

(2) 21 A. Ills A W. N. (1893) 198} 9 Ind. Deo. 
(n. s.) 780. 

(3) 28 A. 633; A. W. N. (1906) 187; 3 A. h. J. 862; 
4Cr. L.J.61. 


CALCUTTA HIGH COURT. 
Criminil Revision No. 1100 of 1918. 
February 7, 1919. 

Presen/; — Mr. Justice Richardson and Justice 
Sir Syed Sbameul Huda, Kt. 
BHAIRAB CHANDRA BARUA — Accosio 

— PaTlTIORBR 

EMPEROR — Opposite Partv. 

Criminal Procedure Code (Act Y of 1898;, se. 190 
(0 \^^)» 200, 202—Complaint^ExQmination of com* 
plainant, omiesion of, effect of— Order calling upon 
accused to show cause why he should not be prosecuted 
for bringing false charge, nature of— Jurisdiction of 
Magistrate making order to proceed with trial, 

A Magistrate who under section 190 (1) 'a) 
Criminal Procedure Code, takes cognizance of a 
case on a complaint ought to examine the com- 
plainant before issuing summons. Bat his omission 
to do so u a mere irregularity and does not go to 
the root of his jurisdiction, [p. 7U>, cols. 1 A ?.J 
An order passed by a Magistrate calling upon a 
person to show cause why he should not be pro- 

eecatedander8eotion2Hof the Penal Code, isneither 

jn form nor in effect an order under section 208, 
Crynmal Procedure Code. Suoh au order is not one 
under any provision of the Criminal Procedure 
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Code and erea Tvhere it leads to an inquiry by 
another Magietratc, it does not in any way affect 
the jurisdiction of the Magistrate who took cogni-- 
K^Ce of the case to surnmnn the accused and 
prooeed with the trial [p. 70i, col. 2 ; p. 702, col. I ] 

Bale against an order of the Sessions 
Judge of Jalpaigari, dated the 22od Novem 
her, 1918, affirmiog that of the Deputy Magis* 
trate of Jalpaigori, dated the 15th September 

191S. 

Mr. Pugh and Bibu Bhupendra Chandra 
Quha, for the Petitioner. 

Mr. Orr, for the Crown. 

JUDGMENT. 

Richardson, J. — I agree in the oonolosion 
arrived at by my learned brother. Were* 
oently bad oooasion (Criminal Revision No. 988 
of 1918 deoided on the 22nd November 1918) 
[HariAor Boy v. Emperf^r (1)] to aonsiderl the 
question whether the report of a Police Offiser 
disclosing the commission of a non-oognizible 
offence was a Police report** within the 
meaning of section 190 (1) (5) of the 

Oriminal Procedure Code or a complaint’* 
within the meaning of section 1 (4) (A). The 
ooQolueioD at which we then arrived was that 
it must be one or the other. That being 
so, the Magistrate in the present oaee bad 
jarisdiotion to take oogn'zanoe of the non* 
cognizable offence disclosed in the report 
submitted by the investigating Police Officer, 
the offence, namely, of making a false 
charge punishable under section 211 of the 
Penal Code. 

If the question were free from authority, 
1 should for my part be disposed to say 
that the report of a Police Officer 
in a DOD-oognizable case is a Police report’ 
for the purposes of section 190 (1) (5) 
of the Criminal Procedure Code. In that 
ease the Magistrate bad clearly power 
to issue process against the petitioner as 
be has done. Bat if that view be not 
correct and the report in question was a 
complaint, then the only error which the 
Magistrate committed was in not examining 
the complainant, that is the Police Officer, 
OD oath before iseuing process. In the 
oa(e I have referred to \_Harihar Roy v. 
Emperor we held that such an omis- 

cion was an irregularity only and th.it it 
did not go to the jarisdiotioo of the 
. Magistrate. That being fo, there is no reason 

0) 62 lud, Cas. 693; 23 C. VT. N. 2) C. L J. 
8S8| 20 Or. L. J. 676. 
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why merely on this ground we should interfere 
in the exercise of oar revisional jurisdiction 
and diraob that the case bs oommeLoed d« 

novo 

Then there is the proceeding which has been 
interpolated between the report of the 
Police Officer and the issue of process. 
The petitioner was called upon to show* 
cause why be should not be prosecuted 
for making a false obarga, and the 
proceeding was made over for bearing by 
Mr. Majid, the senior Deputy Magistrate, 
who had received the report, to a Junior 
Deputy Magistrate, Mr. Hollow. The peti- 
tioner took no exception at the time. He 
showed cause and produced witnesses. Mr. 
Hollow, after examining the witnesses, was 
of opinion that the case instituted was 
false and with this expression of opinion the 
case went back to Mr. Majid who issued 
process. Now it is quite true that the course 
BO followed is not expreisly sanctioned by 
the Code. But in Quien< Empress y. Sham 
'Lall (2), which was decided by a Full 
Bench, Sir Comer Petheram laid it down 
that a prosecution for making a false 
charge should not he oommenced “until 
it is clear that the original charge has 
been either dismissed or abandoned.” He 
went on to say: — 

*T sbonld add that in order to show 
oonclasively that such a charge (that is 
the original charge said to be false) has bean 
abandoned, 1 think that before the order 
to prosecute for the false charge is made, the 
person who made the original charge should 
be offered an opportunity of supporting it or 
abandoning it.” 

Norris, J., also says: — 

*'I am also of opinion that a Magistrate 
shonld not take oogntzaDoe of an alleged 
offanoe under section 211, Indian Penal 
Code, until the alleged offender has had an 
opportuQity of substantiating the original 
charge, and such original charge has been 
disposed of in doecoorFe of law.” 

Wilson, J., ooDourred in the jilgments 
of Petheram, C. J. and Norris, J., and 
Tottenham and Gdose, JJ., oonourreJ gener- 
ally in those judgments. Tottenham, J.’s 
reservation is not pertinent to the question 
DOW under dteoussion. 

Since Sham LalVt case (2) and in 

(2) <4^.707 .F. B.): 1? lad. Jur. 56; 7 lad- Dfp, 
(n. 8.) 469. 
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deference to the opioioo expressed in 
that case, the procedure adopted in the 
present case has baen commonly followed 
and it is only recently that any exception 
has been taken to it. The position now 
is that if the person accused of having 
made a false charge is not afforded an 
opportunity of proving the charge, the 
Magistrate’s proceedings are attacked on 
that ground on the authority of the Fall 
Bench case, if having been given such 
an opportunity, he fails to prove the charge 
and is thee prosecuted, be complains that the 
Magistrate had no jurisdiction tc call upon 
him to show cause. 

Different views may perhaps be held as 
to the propriety of calling upon an acoused 
person to show cause why be should not 
be prosecuted for an offence. Bat clearly 
it was the opinion of the Full Bench, or 
at any rate of the majority of the Judges 
who ootnpoEed it, that in the special case 
of a charge made to the Police and 
reported by the Police to be false, the 
maker should have notice before being pro* 
seouted under section 211. In giving such 
notice the Magietrate, though he may not 
be acting under any expre.ss provision of 
the Code, cannot he said to act without 
jurisdiction. The maker may show cause 
or may refuse to show cause, but which* 
ever oouree be adopts, having made the 
charge, he can hardly be beard to complain. 
Similarly in proceedings under sections 1^5 
and 476 of the Code, a person could make 
no grievance out of the fact that before 
an order was made against him under 
either of those sections, he was given 
notice or wa** called upon to show cause 
why such an order should not be made. 

Moreover, as my learned brother has 
said, if the proceedings held in such oases 
upon an order to show cause are without 
juriediotioD, the result is merely that those 
proceedings are null and void. They do not 
affect the Magistrate’s jurisdiction to issue 

process. 

What happened in the present case was 
this. On the receipt of the Police report 
Mr. Majid stayed his hand. He gave the 
petitioner the opportunity required or sag 
gested by the Full Bench case before 
issuing process. I agree with my learned 
brother that in no view of the case can it 
heaaidthat io ieening process Mr. Majid 


acted without jurisdiction and that the Rula 
should be discharged. 

SuAMsUL Hijda, J.— This is a Rule calling 
upon the Deputy Commissioner of Jalpaiguri 
to show cause why the order of Mr. Majid,* 
dated the 15tb of September 1918, sum* 
moning the petitioner to answer a charge 
under section 211, Indian Penal Code, should 
not be set aside. 

It appears that the petitioner lodged an 
information to the Police of a daooity saic^ 
to have been committed in bis house. The 
Police after investigation submitted a report 
to the aforesaid iMr. Majid, the Senior Deputy 
Magietrate of Jalpaiguri, stating that the 
ea~e was false and recommending the pros 
secution of the petitioner. This report pur* 
porta to be one under section 173 of the 
Criminal Procedure Code. Oo receipt of 
this report on the 22nd of July 19 1 8, the 
petitioner was called upon by Mr. Majid 
to show cause why fae should not be pro^ 
seouted for an offence under section 211 of 
the Indian Penal Code, and subsequently oh 
the 3rd of August 191^ be referred the 
matter to Mr. Hollow, another Deputy 
Magistrate, for disposal, Mr Hollow, after 
examining some witnesses produced by the 
petitiooer, was of opinion that the charge of 
daooity was false and recommended his 
prosecution. Mr, Majid accepted this re* 
commendation and summoned the petitioner 
to appear before him to answer to a charge 
under section 211, Indian Penal Code. The 
Rule is directed against this order. 

Mr. Pugh, who appeared in support of the 
Role, contended that this order is illegal 
and should be set aside mainly on two 
grounds. In the first place, he contended 
that the report of the Police Ofiioer who re* 
commended the prosecution of the petitioner 
was not a Police report within the meaning 
of section 190 (1) (6), Criminal Procedure 
Code, as the Police report oootemplated by 
that section is a Police report in a oogniz* 
able case, that an offence under section 211 
being non* cognizable, the Magiatrate was 
not competent to take cognizance of the 
case on such a report. This contention is 
based on the decision of a Full Bench of the 
Bombay High Jourt: ffinp- Emperor v. 'iadii 
(3) , in which it '^as held that where a Police 
Officer, of his own motion, makes a report 

(3) 26 B. 150 (F. B.); 3 Bom. k- 
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to a Magistrate in a non oogriiz^ble oase, it 
IS not a Polios report as there is no provision 
In the Criminal Prooedare Code which eui* 
powers a Police Offijer to make such a 
report. As observed by J[r. Justice Chanda- 
varkar, the Legislature has studiously at- 
Wohed to the eipression ‘Polios report’ a 
peonliar meaning throughout the Code where- 
ever the expression ocour^, and pointed 
but the occasions when and the purposes 
for which enoh reports .should be made. 
Where a Police report goes beyond those 
pooasions and purpose.=a, it must fall within 
the dehnition of ‘complaint’ in section 4, 
clause (A) of the Code.” The same view was 
taken by the Madras High Court in the 
case of Ghidamharnm Pillai v. Emperor 
(4), where it was held that a report of a 
Police Officer must be some statement made 
in connection with or at least under colour 
of the duty of the maker as a Police Officer. 
A somewhat different view was, however, 
taken by two learned Judges of this Court 
in the oase of Dilan Singh v. Emperor (5), 
in which it was said that a Police report 
such as the report in the present oase ia not 
a complaint as deBned in the Code, inasmuch 
as that deBnition expressly excludes a re- 
port of a Police Officer. I may, however, 
observe that if such a report is not a Police 
report within the meaning of section 190 
.11) (6), it is not excluded from the deBnition 
of a complaint under section 4 (h). We 
nave also been referred to the decision of 
Chapman and Walmeley, JJ., tn Oangadhar 
Pradhan v. Emperor (6). If it were neces- 
sary in the present oase to decide the point, 
perhaps I should not have felt very much 
pressed by these decisions, as the point was 
not directly raised in either of these two 
oases. The same remark applies to the 
decision of a Full Bench of this Court in 
Queen Empress v. &hjin Lall (2). The ques- 
tion. however, does not appear to be of any 
practical value in the decision of this case, 
^r oonoeding that the learned Counsel is 
nght in bis contention and that the report 
was not a Police report, as stated before, it 
woqld fall within the deBnition of a complaint 
and the Magistrate could take ooguizanoe of 
the oase under section 190 (1) (a), in which 

J 180 ^ ® ® 

(6) 17 Ind. Caa. 670; 40 C. 260-. 1.8 Cr. L. J. 826. 

18)83 Ind. Cas. 620} 43 0. 17»{ 20 O.W.N. 63; 17 
Cr. h, J, 146. 


oase he ODstht to have examined the eom. 
plainaDt before .ssnins the sammons (seotion 
200, Cnminsl Procedure Code . But his 
omission to do so is a mere irregularitv 
and does nob go to the root of the Maeri/ 
trate’s jurisdiction. ^ 

In this view of the oase the action of the 

Magistrate was not in excess of bis powers 
In support of the Rale reliance has also been 
placed on the oase of Tayahullah v. Emperor 
(7), but as the order complained of is' 
neither an order under seotion 195, Criminal 
Procedure Code, nor an order under eeotion 
476, that oase seems to me not to have 
any bearing on the present question. 1. 
think, therefore, that the proceedings in this 
oase have been properly initiated. 

Next itisargued that Mr. Majid havingmade 
over the o.a8e for disposal to Mr. Hollow, it was 
Mr. Hollow alone who had sei.sin of the oase 
and Mr, Majid had no juri.sdiction to direct 
the issue of summons without an order of 
transfer passed ir conformity with the pro- 
visions of seotion 523 of the Criminal 
Procedure Code. If the order were an order 
under section 202. Criminal Procedure Code, 
on the authority of the ruling in Han 
CAaran Gorai v. Srish Chandra Sadhukhan 
(S) the contention would have been well 
founded. The order making over the case 
to Mr. Hollow for disposal is not very 
clear, but both Mr. Majid and Mr. Hollow 
understood It to lefer not to the actual 
charge under .<^ection 21 1 against the petitioner 
but to the proceedings calling upon the peti- 
tioner to show cause why he should not 
be proeeonted under that section. In my 
opinion the order was neither in form nor 
in effect an order under section 202, Cri- 
minal I'rcoedore Code. Assuming that the 
Magistrate took cognizance cf the case upon 
a complaint, it does not appear that the 
Magistrate was not satisBed as to the truth 
of the charge against the petitioner. His 
object in calling upon the petitioner to show 
cause was, no doubt, to give an opportunity 
to prove the charge of daooity contained 
in the information laid by him before the 
Police and was in conformity with the' 
praotioe that was recommended in the Fail 
Bench case of Queen Empress v. Sham Lall 

(7) 36 Ind. Gas. 845} 20 0. W. N. 1265; 43 0. llMi,: 
24 C. L. J. 134; 18 Cr. L. J. 13. 

(8J 7 lud. Cas. 747; 38 C. 88; 13 0. L. J. 43; 11 (Jft 
L.J. 626. ■ 
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(2). Bot as pointed out in the ease of 
Barba Mahton v. Emperor (9) and Tayabullah 
V. Emperor (7), the prcoedore, thcagh obvions* 
\y fair, is not one ander any provision of the 
Code and its adoption, even if it led to an 
enquiry by another Magistrate, oan in no 
aray affect the jarisdiotion of the Magistrate 
^ho took cognizance of the case to eurnmon 
the accused and proceed with the trial. I 
think, therefore, this Rale should he dis> 
obarged. 

Rule dttcharged. 

(9) 20Ind. Cas. ailjlTC. W. N. 824; l4 Cr. L. 
J. 367. 


ALLAHABAD HIGH COURT. 

Criminal Revis.on No. 488 op 1919. 

September 17, 1919. 

Presini- — Mr. Justice Ryves. 

SANTX LAL and another -Applicants 

vertus 

EMPEROR — Opposite Partt. 

CrimtTuil Procedure Code (Act V of 1898^, s. ]95 — 
Certificate, forged, submitted to Collector — Sanctio7i to 
prosecute, whether Tiecessary. 

Section 193 of (ho Criminal Procedure Code has no 
application to a matter coming before a Collector 
in hie admioistrativo capacity. 

Where, therefore, an applicant for a Patwarsbip 
submitted a certificate as to his age, and criminal 
proceedings were taken against him on (lie ground 
that the certificate had been fabricated; 

Eeld, that section 196 of the Criminal Procedure 
Code did not apply to the case, and that the pro* 
oeediogs were not bad because the sanction required 
by that section had not been obtained. 

Orimioal revision against the order of the 
Magistrate, Seoond Class, Sub Divisional Offi* 
oer, Tahsil Earaoli, Agra Distriot, dated the 
29th of July 1919. 

Mr. J, M. Banerji, for the Applicants, 

The Assistant Government Advooate, for 
the Grown. 

JUDGMENT,— This is an application in 
revision asking this Court to quash a oom* 
mitment to the Court of Session under see* 
tioQ 456 of the Indian Penal Code. It 
spears that the applioant applied to the 
Cblleetor to be appointed pjtwari in place 


of a former patwari who bad died. He at* 
taobed to that application a aerti6oate of the 

upper primary class ” which was dated the 
L6tb of May 1917. In that bis age appears 
15 years and 9 months. A complaint was 
lodged in the Court of the Committing 
Magistrate by one of the Zemindars of the 
village charging the accused with fabrioat* 
ing this documentor at any rate using it 
knowing it to be fabricated. The Court 
below has found that a prima facie case 
has been made out against the accused and 
has committed him to the Court of Sassion. 
Two grounds are taken in revision against 
this commitment. First of all, it is said that 
sarotioD under section 195 of the Criminal 
Procedure Code is a condition necessarily 
precedent to the institution of the case. It 
seems to me section 195 has nothing what* 
ever to do with the present case. The 
application was made to the Collector under 
Chapter III of the Land Revenue Act. I think 
it wae made in his administrative capacity 
entirely and that he was not acting in any 
way as a Court. 

The next ground taken is that the oerti6* 
cate was not used dishonestly and could not 
in any case mislead the Colleetor. The 
object of putting in the oertiBoate, it is quite 
obvious, was to induce the Collector to believe 
the statement that the applioant ' was a major, 
that is, 18 years of age. The oertiBoate, even 
as altered, does not show that the applicant 
had reached the age of 18. It only made him 
17 years and some months of' age. Further 
it has been said that the Collector has come 
to the oonclnsion that the applioant was in 
fact 18 years of age and, therefore, this doou* 
ment, even if altered, could not possibly deceive 
him. It seems to me that tbess are matters 
which may be considered at the trial, but 
1 do not think that they would justify me at 
this stage in quashing the commitment. If 
the document was a forged document and 
if the forgery was intended to make out the 
applicant’s age was approximately 18 years, 
then the intention of the applioant seems to 
be quite clear. I will not interfere. 

Application dimieeed. 
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PRIVY COUNCIL. 

Appeal from the Miltul LaW 
COUMISSIOMBRS AT LaHOKE. 

Joly 23. 1919. 

Present -. — Visoount Haldane, Lord 
Baokmaster and Lord Atkinson. 

BUGQA AND OTHERS — PeTITlONEBS 

versus 

EMPE ROR — Respondent 

Privy Council— Criminal Jurisdiclion — Interference 
hy Board, xihen pcrmiisiblc. 

The Judicial Committee of the Priry Council is 
Dot a Court of Criminal Appeal, but there is a class 
of cases which falls within the category of the ruling 
in Dillet, In re 1 1887 1 App. Cas, 4f.9: 56 L. T. 616} 
86 W. R. 81; 16Coz C. C. 24’, in which the Sorcreigo 
is adrised to interfere where there has been a mis. 
carriage of justice referred for its meaning to the 
fundamental principles of justice, for instance, if 
there has been anything coum non judice, [p. 7l9, 
col. 1.] 

FACTS appear from the argamenta. 

Sri John Simon, K. G. (with him Mr. B, 
Dube), for the Appellants. — My Lords, this 
ia a petition by twenty-one eabjeots of the 
King, natives of India who have been een* 
tenoed, aa regards twenty of them, to death, 
and as regards the other one, to seven 
yeare’ rigoroae imprieonment, by a Special 
OommiesioD, wbioh ie purporting to ezeroiee 
the powers of a Summary General Court* 
Martial. 

[Sir Erie Richards, for the Respondent.— 
The death aentenoe baa been oommated in 
fifteen oases.] 

I did not know that that was the oaee. 
I Boppoae it has been' oommated to penal 
earvitode for life. 

[sir Erie Richards. — 1 do not know.] 

At any rate the remaining prisoners are 
still ander aentenoe of death. 

[VlsooUMT Raldanb.— H ow many are etill 
•Oder aentenoe of death P] 

Five, at any rate, are etill ander sentenoe 
of death. 

[Sir Erie Richarde , — I have not been able 
to aeoertaio ezaotly bow many. Certainly 
two mre. There ia a doabt aboot three 
othere on the oablee. Fifteen have oertatnly 
had their eentenoee oommated.] 

{ViBOOUaT Haloanb,— H owever, it ia a 
ftejr eerioae matter P] 

t Tee, my Lord, in any view. The matter 
••tiot^ only very grave for these persona, 
it ia a inatter, I think, of some 
MoaUtational importanoe, and thoagh the 


materials on whiob this petition has been 
drawn, have, as I gather is also the case 
with my learned friend, been derived 
largely by cable, and, therefore, may be 
at little fragmentary, I think I shall he 
able with oonfidenoe to pat the outline of 
the matter strictly before year Lordships, 
if year Lordships woald be good enough 
to take the petition, 1 have bad it drawn 
in a way which I think will most olearly 
indicate what the points are. In the first 
paragraph we set out that the petitioners, 
21 in number, are native British eabjeots, 
living at Amritsar in the Panjab, who 
have been senteooed to death, ‘‘with the 
exception of your petitioner Ghnlam Haesan 
(No. 16), who has been sentenced to seven 
years’ rigorons imprieonment, under Martial 
Law by a Speoial Commission parporting 
to exercise the powers of a Summary Court 
Martial. Your petitioners, however, are 
not soldiers or subject to military law, and 
desire to obtain special leave to appeal 
from the eentenoee pronounced upon them 
in the oiroomstanoes following. On the 
lOtb April 1919 there was a riot in the 
ciiy of Amritsar.” 

[VucooMT Haldanb.— A question may arise 
as to the powers of the General Summary 
Court-Martial.] 

Yes. 

fViiCOUNt Haldane. — And a question may 
arise whether the Sovereign in Council 
would review tbe prooeedinge of a General 
Court-Martial. I have never beard of it 
being done.] 

I think we eball have to go through 
the etory. I quite agree that nay be a 
queelioD. That partioular point may be 
avoided by saying that this Special Com* 
mission, though it really derives its autbori* 
ty, if it has any, from a Regulation wbioh 
provides for the trial of persons by Courts* 
Martial, is Donetbeleae composed of not three 
soldiere but one soldier and two civilians. 

[ViseouNT Haldanb. — What arrested my 
attention was something rather in yonr 
favour ; that it is only purporting to ezer* 
else the powers of a Summary Genenl 
Court-Martial.] 

Yes. 

[Tisoodnt Haldane. — It may be etill w 
Court with the powers of a Coart*Martialf j 

That. 1 think putting it roughly, will 
turn out to be tbe positjon, but nonetbeleflg 
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my Qlieots are io the position of persona 
who have been dealt with nnder the oondi* 
tions of Martial Liw. “On 10;h April 
-1919 a riot took place in the oity of 
Amritsar. The riot waa ovAr by the 
evening of that day. None of yonr peti- 
tioners were taken in arms or taken in the 
aotnal oommission of any overt act of 
rebellion, or otherwise taken in the aot 
within the meaning of paragraph 1 of 
Begalation X of ltJ04” — It will be neaesaary 
to look at that Regulation — “which Regu- 
lation ooqfers powers to provide for the 
immediate punishment of the offences therein 
[Specified by sentence of Coart-Martial. 
By Aot IV of 1872, passed by the Governor- 
General of India in Oounoil, section 3, 
Regulation X of 1804. is dedared to ba 
in force” — this was in the Punjab — “but 
this Regulation only confers power to 
punish civilian inhabitants by sentence of 
Coart-Martial within the Umitt above 
indicated, and your petitionerj, therefore, 
did not fall within it.” The point is this. 
'Under Regnlatioo X of 1804 which has 
jnst been given a continuing legislative 
operation, it has been pointed out by a 
dearned commentator, and I think will be 
probably accepted as correct, that paragraph 
2 of the Begalation is really strictly 
limited to cases in which the civilian is 
really taken in ftigrante delicto. 

rViscoDNT Haldane.— That is the Regala- 
.tion of 1804?] 

• . 

Yes. May I read the recital first P I 
;will read the first paragraph which is 
•really the recital: ‘Whereas, daring wars 
tin which the British Government has been 
-engaged against certain of the native 
powers of India, certain persons, owing 
'allegiance to the British Government, have 
•borne arms in open hostility to the antho- 
vity of the same, and have abetted and 
aided the enemy, and have committed acts 
'-of violence and ontrage against the lives 
'and. properties of the sabjeots of the said 
-Government; and whereas it may be expedi- 
imt that, .daring the existence of any war 
in which the British Government. ..may be 
engaged with any power whatever, as well 
•as daring the existeaoe of open, rebellion 
against the authority of the GoverQment”-Tr 
Jwe are coming . to a document which was 
(iseaed by (he Governor-General, in whio_h 


he recites that in bis jadgmeot open 
rebellion had ooonrred— in any part of the 
British Territories subject to the Govern- 
ment of the Presidency of Fort William, 

the Governor General shonld declare and 

establish Martial Law within any part of 
the territories aforesaid, for the safety of 
the British possessions, and for the ssoority 
of the lives and property of the inhabitants 
thereof, by the immediate panishment of 
persons owing allegiance to the British 
Goveromeot who may beStaksn in arms, in 
open hostility to the said Government, or 
in the actual commission” — that means who 
are taksn tr. the actual oommission— “of 
any overt aot of rebellion against the 
aathority of the same, or in the act”— 
this i-4 to day, who may be taken in the 
aot -“of open]? aiding and abetting the 
enemies of the British Governmsnt wibbta 
any part of the territories above specified', 
the following Regnlatioo has bssn enacted 
by the Governor General in Coanoil, to be 
io force tbroogbont the British Territories 
immediately sabjeot to the Government of 
the Presidency of FortiWilliama from. the 
date of its promnlgation.” Then section 
2: The Governor General in Coanoil is 

hereby empowered to snspend or to. direct 
any pnblie aathority or officer to order 
the Bospension of, wholly or partially, the 
ianotioDS of the ordinary Griminhl Goarts 
of Jodicatare within any zilla, district, city 
or other place, within any part of the 
British Territories sabjeot to the Government 
of the Presidency of Fort William and to 
establish. Martial Law therein, for any 
period of time while the British .Govern- 
ment' in India shall be engaged in war 
with any native or other power”— of coarse 
that is aot this case—' as well as daring 
the existence” — 1 Uy particular stress on 
‘daring the existence of open rebellion 
against the aathority of the Government, 
in any part of the territories aforesaid, 
and also to direct the immediate trial by 
Coarts- Martial of all persons owing .al- 
legiance to the British .Government, either 
in ooDseauence of their baviog been born 
or of. their bsing residents, within'. Its 
territories and nodar its prot6otioa”"^the3e 
2l persons ars oertainly British eabje'cts, 
and owe allegiance— “ who shall bs taken 
in arms in open hostility to the British 
Goveromsot, or in the act of opposing by., 
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foroe of arms the authority of the same n^r om dj things wbiob are analogoas to 
or ID toe aotoal oomoiissiDD of any overt Martial Law*] 

Rot of rebellioD against the State, or in Yes. 

the aot of openly aiding and abetting the [Viscodnt Haldanb.— There was a ease 

enemies of the British Government within before this Board which I argned, and 
any part of the said territories.” On that argued ansucoessfully, on appeal against 
I make these two comments: Brst that the sentence of Coart-Martial in South 
the persons who are contingently subject Africa, in which Lord Halsbury gave a 
to such a mode of trial are all persons who famous deBnttion.] 

are fahen in/ligiante delicto, sud none of Yes. It is a matter which has been the 
these persons is in that position. subject of much discussion since. 

[VtBcoONT Haldane.— O f in the aot of [Yiscoont Haldane.— T here it was held 

openly aiding or abetting the enemy.] that Martial Law bad survived the hostili* 

Yes, but ‘ taken” governs all. These ^ think.] 

persons were not taken in the commission quite. At present I am not proposing 

of any overt aot at all. They were at argue the matter, but only to put before 

tbeir homes five or six days afterwards in order five or six matters, 

when they were arrested. The other [hORu Bockmastbr. — I t sets up a Special 

point I make on section 2 is this. Your ’tribunal, and imposes on that tribunal the 
Lordship notices that it is introduced obligation of passing one sentence, and one 
by the power of the Governor. Ganeral in sonteooe only, on the people who are brought 
the case of an open rebellion to suspend i^^fore it.] 

wholly or partially the functions of the ^ ™y argument — though 

ordinary Criminal Courts of Judicature, '“^y ^*^0 ^o return to the consideration 

and to establish Martial Law therein! constitutional aspect of this? I had 

The two things are related, and the scheme South African case in my mind. I am 
of this power, therefore, is: first, it is limited PO‘°tipg out that in paragraph 2 we say: 
to persons who are taken in fligrante delicto, Regulation X of 1804, and on the 

and secondly, the extent to which you set op oouitraction of that Esgulation it is 

an exceptional tribunal is precisely the same, to tbe ease of persona who are taken 

is 00 extensive with tbe suspension, for tbe doing a number of specified 

time being, of tbe ordinary Courts for deal- *9 confirmed by tbe legislative 

ing with snob oases, and that, of course, is of 1872. 

quite consistent with the well understood [ViSCODNT Haldanb.— There is a remark, 
theory in our constitution here at home that provision in section 4, which says that 

m time of actual oeoeasity, when the immedi- Governor General my direct people to be 
ate neoessity is to deal with persons who are before the ordinary Court notwith. 

actually found in a state of rebellion, it aR which by hypothesis would 

may be that on tbe principle of some sort supersede it. ) 
of law of necessity— Yes, it is curious. 

[ViBOOBNT Haldanb. — I do not suppose 
I *■ Haldane. — Martial Law is not you are going to argue that tbe Governor, 

w. it IS this; that tbe Commander.in. General could not get himself empowered to 
le ^ supersedes all the Courts. He in the do all these things by tbe Indian Legislature?! 

power tries them by Court That is not tbe point 1 am going to make 

I I ■ I^ordshipa will come , to the 

. .. o“*y RDxions to show the Hmi- point. 

Lordship will take it [Yiscodat Haldanb.— I only wanted to 
.. ®®*’“*P* without reading it, that clear it out of the way.] 

r.y. I* ® P**oyi«ion. Your Lordships will ' understand that it 

snaM may partially will btf important for the moment to see 

to '.I ®»y allow tbe Civil Courts what is the exient to which tbe Esgulation of 

m^w***” n? ?*^®**® oases. A State can do 1804 can go. I make the point that the 

quite eonaistent with Special Tribunal exceeded its powers. .Then 
oeory of Martial Law. TbeGover* paragraph 3:— “On the contrary, your peti« 

ii 
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tiooers were arrested while peaoeably oooapi* 
ed at their bomes» or otberwise, some days 
after the riot was oyer.” It is perfectly 
plain that they were not in the aot of 

anything. No copy of the charges against 
them is available, bnt the aooaeation against 
yonr petitioners was that of committing an 
offence under section 121 and other sections 
of the Indian Penal Code (Act XLV of I860).’' 
Section 121 is as follows: — * Whoever wages 
war against the Queen, or attempts to wage 
such war, or abets the waging of such war, 
shall be punished with death or transportation 
for life, and shall forfeit all bis property.” 
Offences against the Indian Penal Code are 
to be tried by the Criminal Courts referred 
to in eeoiion 28 of the Code of Criminal Pro* 
oednre (Aot V of 1898), and no jorisdiotion 
to try by Court-Martial is thereby conferred. 
Now we come to the special provision: *‘Od 
A pril 14tb, 1^19”— that is four days after 
the riot was over — the Governor General of 
India purporting to act ander eeotion 72 'of 
the Government of India Ac', 1915” — the 
case 1 have to present to the B^ard largely 
turns on considering that section and the 
related sections — ‘made the Martial Law 
Ordinance No. 1, which came into operation 
at midnight on the 15tb April 191;^.” — Then 
we have set it ont in extenso, and I will 
read it: 'Whereas the Governor- General is 
satisBed that a state of open rebellion against 
'the antbority of the Government exists in 
certain parts of the province of the Punjab.” 
The reasons, no doubt, why that is recited is 
because section 72 confers certain powers upon 
the Governor- General to make Ordinances in 
oases of emergency. Again yonr Lordships 
will remember that in Begulation X of 1804 
there bad been a reference to oases where it 
might be expedient during the existenee of 
open rebellion to make certain provisions. 
Soitrecites: — Whereas the Governor- General 
is eatisSed that a state of open rebellion 
against the authority of the Government 
exists in certain parts of the Province of the 
Punjab; And whereas the Governor General 
in Council has in exercise of the powers 
Conferred by section 2 of the Bengal State 
Offences Regulation, 1804,”— that is the one 
your Lordships have just looked at— "sus* 
pended, in respect of offences described in 
the said Regulation with nhioh any person 
of the classes therein referred to may be 
charged, the functions of. the ordinary 


Courts of Judicature within the districts of 
Lahore and Amtitsar in the aforesaid pro* 
vinoe and has established Martial Law in 
the said districts” — that is the first half of 
section 2, which I have just read to yonr 
Lordsbips-^ 'and has directed the immediate 
trial by Courts-Martial of all such persons 
charged with such offences”— those offences 
must necessarily be offences that you are 
taken in the aot of committing. And 
whereas an emergency has arisen which 
makes it expedient to provide that snob 
trials shall be held in the manner and by 
the tribunals hereinafter proyidedF Now, 
therefore, the Governor-General in Council 
in exercise of tbs power conferred by 
section 72 of the G)vernment of India Aot, 
1915, is pleased to make and promulgate 
the following Ordinance, Ordinance No. I 
of 1919. 1 (1) This Ordinance may be called 
the Martial Law Ordinance, 1919.” If the 
same has anything to do with it there 
is no doubt what it is: ‘(2t It shall come 
into operation at midnight between the 15th 
and Ibtb April 1919. 2 (1) Eeery trial held 

under the Bengal State Offences Regula- 
tion, It04,” that is Regulation X of 1804 
— " eball, iDstead of being held by a Court- 
Martial, be held by a Commission consisting 
of three persons appointed in this behalf by 
the Local Government.” The President is a 
Military Officer, and the two others are 
civilians. 

Sir Brie fftcWds.— May I say this? Ido 
not think my friend knows the practice in 
the Pod jab. It is true the President was in 
the army to start with, bnt yonr Lordships 
are probably aware that in the Pnnjab Civil 
Service they take into their employ a Dom- 
ber of Military Officers It was ac old 
practice that began in troubled times. This 
gentleman has for 25 years been a civil 
servant, and for a long time he has been 
acting ae Sessioos Judge.] 

[Vie'OOONT HiLDiHS.— Does he maintain 

his military rank ?j 

[Sir BrU Sic^arii.— Yes, he is a Major 
or a Colonel. It is a question that has been 
much discussed, whether they ought not to 
abandon tbeir military rank on going on 
to the Beach.] 

Sic John Simeon. -I am obliged to my friend 
for bis explaaitioQ. I Wis not aware of it. The 
Local Gjvdramoob miy appoint” —that moans 
the Government of the Panjab — as many 



IND AN CASE^. 


707 


VoJ. Llll] 


BUGOA V, EMPEROR. 

Commissions for this purpose as it may dsem 
oxpedient. At least two members of every 
SQoh Commission shall be persons who have 
served as Sessions Judges, or Additional See- 
sions Judges, for a period of not less 
than three years, or persons qualified under 
seotioD 101 of the Government of India 
Aot, 1915, for appointment as Judges of a 
High Court. The Local Government shall 
nominate one of the members of the Com 
mission to be President thereof. A Commis 
sion shall be convened by the Local Govern 
ment, or by such officer as the Local Govern 
ment may authorize in this behalf. A Com 
mission shall have all the powers of a Gene 
ral Court Martial under the Indian Army 
Aot,^ 1911.” 1 know Lord Haldane is specially 
familiar with this subject matter. 

LViecocnt Haldiar.— I t is a very different 
thing from a District Court Martial.} 

Yes There are four kinds of CouriS' 
M|rtial in the Indian Army system, a General 
Court Martial, a Summary Court-Martial, a 
D^riot Court-Martial and a Summary 
General Court Martial, 
t? [ViicoDWc Bali'ANe. — I s there a Judge 
Advocate in India who reviews the decisions 
of Courle-Maitial ?] 

There is an express provision here that 
they are not to be reviewed. 

iViiiCODKT Hall'ame — a Court* Martialdeoi- 
sion goes up for review to the Judge Advocate. 
That is the safeguard in Courts Martial, and 
here one would expect to see that there 
was some one who advised the Governor- 
General separately.! 

^ I think it is clear by inference, from 
paragraph 5 of the petition^’ The finding 
and eentenoe of a Commission shall not be 
Bobject to confirmation by any authority.” 

[Sir Erie Rickards.— The confirmation of 
a Court-Martial ie neoeseary under the Army 
Act. That is to take these prooeediugs out 
of the provisions- of the Army Act.] 

[VlBC'jp.'JT Haldane.— Under tbe Indian 
Army Aot confirmation is required ; is that 
oonfirmation by the Judge Advocate?] 

Sip JoAn Simon. I think not: The findings 
and seatenoes of General Conrta- Martial may 
ba— I think that really means must be— con- 
firmed by the Oommander-in Chief in India 
by any officer empowered in this behalf by 
Wa warrant of tbp Commander-in-Obief in 
twia. I do not think there is a Judge 


t Lo.<d Buck m i.sruK. — That means confirma- 
tion is necessary and those are the people 
who exercise the power ?] 

Yes. 

[Sir Erie Richards . — There is a Judge 
Advocate, j 

[ViscooNT Haldane.- Id time of war the 
power is handed over to the Commander- 
in Chief, and it may be that in India they 
have taken the sitnation as more approxi- 
mating to war than peace, and have handed 
it over to the Commander-in Chief, in 
which oa«e it is natural that they should 
say that no oonfirmation is required.} 

Sir John Simon. — It remains to be seen 
whether it cannot be reviewed by tbe Privy 
Couno'!. 

[Lord Bockmastbr.- Does this Ordinance 
do more than create a Court under the 
provisions of the Regulation of 1804 to 
exercise tbe powers that are there confer- 
red ?j 

1 do not think it does, but I point out 
in the paragraph immediately following 
after 1 have set out in this document that 
this Ordinance would not have touched me 
at all, it is because it did not touch me 
that they made another Ordinance and tried 
to bring me in. 

[Load Bocemastbr.— You would not be 
hurt by this Ordinanoe.} 

No. Will your Lordships look at para- 
graph 7 : ‘ Save as provided by section 6 

the provisions of this Ordinanoe shall apply 
to all persons referred to in the eaid Regu- 
lation.” My first way of patting it ie that 
I am not a person referred to in the Re- 
gulation. 

[ViSooDNT H 4 LDANE.— Your alleged offence 
was 00 tbe 10th April.] 

1 am not on the question of date for the 
moment, though it is a second reason. I 
am not a person who has been taken in 
tbe act of open rebellion or anything what- 
ever. I have been dealt with by this sum- 
mary procedure although aoy case against 
me is an inferential case depending upon 
evidence, and not upon the fact that I was 
seen there with arms in my hands taking 
part in the actual violence. 

[ViBCODHT Haldami.— Your first point is 
this tribunal does not suit your case.] 

Yes. 

[Viscount Haldane.— Your eecond point, [ 
euppoee, is on the dates.] 
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Y©8, in any case my offenoe was an 
offence on the lOtb April, whereaa this was 
to be limited to persons who are charged 
with any of the offences therein described 
committed on and after the 13th April. 

[ViscoONT Haldanb. — T do not think any 
presnmption shonld be made against the 
power of the Legislatnre to say that an 
offenoe really committed is to be tried, not 
by each and each a Coart, bat by each 
and saoh another. 1 

It is only one of the points I am going 
to develop in a moment, 

[Lord BpCKMAeTER. — The point applies tp 
'the second Ordinance as welU 

Yes. I have not read paragraph 4. 
Will yoar Lordships look at that? After 
‘ providing that it is to have the power of 
'Greneral Coart-Martial under the Indian 
Army Act, 19il, "and shall, snbjecb to the 
provisions of this Ordinance, in all matter* 
follow so far as may be the prooedare regala* 
ting trials by each Coarts* Martial prescribed 
by or nnder the said Act", it goes on: 
'^Provided that where in the opinion of 
'tbs' convening authority a summary 
'trial is necessary in the interests 
of public safety”— 1 have some difficulty 
is seeing bow a summary trial could be 
'necessary in my case; it appears now it 
was a little too summary — such authority 
may direct that the Commission shall follow 
'the procedure prescribed for a Summary 
General Court Martial by or under the 
said Act, and the Commission shall, so far 
as may be and subject to the provision of 
‘the Ordinance, follow such prooedare 
accordingly.” 'Then it says that sections 78, 
'80 and 82 of the Act are not to apply, 
I will tell yonr Lordships what they are. 
'Section 78 of the Indian Army Act is 
the section which provides that every 
'Court-Martial shall be attended by a Judge 
Advocate or somebody nominated by him, 
that is to say, a man who knows eometbing 
about the way in which to present a case. 
This is explicitly removed from its application, 
Then section 80 is a provision which 
entitles the accused to be asked whether 
be objects to be tried by a member of 
the tribunal. All that right of objection 
by the accused is removed. Then section 82 
is the provision that there is to be an 
oath of the President and Members before 
they try the prisoners. 


So far I could not be hurt though, as 
I have pointed out in my paragraph 5, 
"It will be observed that this Ordinance No. I 
was given a retrospective effect, but *t 
only applied to offences committed on or 
before the 13th April 1919. Inasmuch as 
the accusation against your petitioners was 
of offences committed on the 10th April 
1919, Martial Law Ordinance No. I had 
no application to them. (6) As a matter 
of fact, perfect order had been restored 
in the city of Amritsar by the 15th April 
1919. The civil, criminal and other 
Courts tbrougbout continued to administer 
justice in the ordinary course without any 
interroptioD, and there was in fact no 
ground for having recourse to Martial Law 
or to exceptional tribunals on tbe ground 
that the ordinary Courts were not die* 
charging their functions. Nevertheless your 
petitioners were not brought before the 
ordinary Courts of the country.” Then in 
paragraph 7 we say: On April 2Ut, l9l9, 
the Governor- General of India purporting 
to act under section 72 of the Government 
of India Act, 1915, made a farther 
Ordinance, No. IV of 1919, which is in terms 
following: "Simla, the 2 1st April, I919, 
An Ordinenoe further to extend the apli* 
cation of tbe Martial Law Ordinance 1919. 
Whereas an emergency has arisen which 
renders it necessary to provide that Oom-, 
missions appointed under tbe Martial Law 
Ordinance, 1919,”— that is No. 1, which your 
Lordships have just had— "shall have power 
to try persons and offences other than those 
speciBed in tbe said Ordinance: Now, 
therefore, in exercise of tbe power conferred 
by section 72 of the Government of India 
Act, '910, the Governor-General is pleased 
to make and promulgate the following 
Ordinance;— Ordinance No. IV of 1919, 1. 
This Ordinance may be called the Martial 
Law (Further Extension) Ordinance, 1919, 

a. Notwithstanding arythiog contained in 

the Martial Law Ordinance, 19.9, the Local 
Government may, by general or special 
order, direct that any Commission appointed 
under the said Ordinance shall try any 
person charged with any offenoe committed 
on or after tbe 30th March 1919 ^that 
is moving the date back, and it says 
*aDy offence’; a question will arias as to 
wbat is tbe true eonstruction of that— “and 
thereupon the provisions of the said 
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Ordinanoe shall apply to saoh trials 
aocordiogly and a Commission may pass in 
respsot of any saoh offenoe any sentenoe 
authorized by law/* 

[liOBD BocKtfiSTER. — *'Any offence” mast 
be an offence as deBned by the Regalation 
of 1804.] 

I ventare to think so. 

[Lord Bpckmaster.— T hat brings it baok 
to the same position as the other.] 

If 1 am right in that view, whioh I 
Bobmit with some oonBdenee, that is a 
ooDslasive objection to the regalarity of 
this prooeeding. It has been treated as 
though it hae conferred upon this Speoial 
Oommiseion the right to try a man for 
obtaining credit when he is a bankrupt or any 
other crime in the calendar, and I venture 
to think it does not do anything of the sort.] 

[Lord Bockmaster. — If you once depart 
from the Regulation of 1804 there are no 
limits.] 

That is what I mean. "It will be observed 
that this later made Ordinance does not 
purport to suspend the operation or sittings 
of the ordinary Courts.” Section 2 is a 
thing whioh has two limbs. Its principal 
object appears to be to extend the retrospeo* 
tive operation of Ordinance No. 1 so as to cover 
offences of still earlier date. "Your peti- 
tioners were tried by a Commission presided 
over by a military offioar,” — I quite accept 
what my learned friend, Sir Erie Richards, 
says; I call bim a military officer, but I gather 
he will also be in the permanent civilian 
service. 

[Sir Erie RicAir<f#.-~He is a Sessions 
Judge, I think.] 

Sir John Simon . — '* With the powers of 
Somaary General uonrt- Martial and sitting 
at Lahore on the 29th May 1919 and the 
following days.” 

Your Lordships will notice that this was 
more than a month after the second Or- 
dinance : Your petitioners were prevented 
by. a summary order of the military autho- 
rities^ which prohibited all persone from 
Muring the area in which Martial Law bad 
been proclaimed from obtaining the assist- 
Rooe of Counsel. 

[VlscOoNT Haldami. — If you are tried by 

Uourt-Martial, you are not entitled to be 
defended by Counsel]. 

I put it in the form of a dilemma. 1 
ptlher I am entitled to be tried as a 


person who is being tried under Martial 
Law, in which case I have some very 
serious objections to raise, or else lam being 
tried by something which is not Martial Law 
in whioh case I am entitled to Counsel— one 
or the o^her. 

[ViscooNT Haldane.— It may be, the true- 
construction is this, that it is a civilian tri- 
banal whioh has all the powers of a Court 
Martial, including the power to say the 
prisoners can have a prisoner’s friend.] 

[Sir Erie Richards . — I do not understand 
my friend to say that the prisoners were not 
defended by Counsel. The burden of their 
grievance is that they were not allowed to 
have certain Counsel up from Bengal. My 
instructions are that they were defended by 
Counsel, At any rate they could have got 
Counsel in Lahore. They wanted Counsel 
from Bengal and there were particular 
reasons why they wanted particular per- 
sons, but there was an order of the military 
authorities at the time that no persona 
from Bengal were to come into the Punjab.] 

Sir John .Simon.— I rather infer that they 
got some professional assistance but it was 
not the professional assistance they wanted. 

[Yiscount Haldane.— However, there is 
another answer, that the military authori- 
ties had made an order that nobody was 
to come from Bengal into the Punjab.] 

Then paragraph 10: " On June 2nd, 

1919, the said Commission purported to 
convict your petitioners of offences under 
section 121 of the Indian Penal Code and 
passed sentences of death and oonBsoatioD 
of your petitioners’ property. ” I do not 
think your Lordehips need look at the 
judgment for the moment. I wanted to 
put my points in order. Before I set them 
out, would your Lordships look at section 
72 of the Government of India Act, 1915P 
There is nothing new in it but it will 
be convenient to look at it. The Goveroor- 
Geoeral pnrports to be making these 
Ordinances under section 72: "The Governor- 
General may, in oases of emergency, make 
and promulgate Ordinances for the peace 
and good government of British India or 
any part thereof, and any Ordinance so 
made eball, for the space of not more th^o 
six months from its promulgation, have the 
like force of law as an Act passed by the 
Governor General in Legislative Council”— 
these are important words— "bat the power 
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of making Ordicanoes ander this seotion is 
Bobjeot to the like restriotions as the power 
of the Governor- General in Lagislative 
Connoil to make laws;. ’* Therefore one 
asks oneself, where shall one find the 
restriotions on the power of the Governor* 
General and the Legislative Connoil to make 
Uwp? you will find that in section 65, 
sab-eeotion 2, which oontains a provision 
whioh is not by any means new, which 
has more than once been commented on and 
exponnded and which is really the protection 
for oonstitntinnal liberty in India. It is 
this : “Provided that the Governor- General 
in Legislative Conncil has not, unless ex- 
pressly so anthorised by Act of Parliament, 
power to make any law repealing or affecting 
(i) any Act of Parliament passed after 
the year one thousand eight hanlred and 
sixty and extending to British India (inoind* 
ing the Army Act and any Act amending 
the same) ; or (ii) any Act of Parliament 
enabling the Secretary of State in Coonoil 
to raise money in the United Kingdom 
for the Government of India, and has 
not power to make any law affecting the 
authority of Parliament, or any part of the 
unwritten laws or constitution of the 
United Kingdom of Great Britain and 
Ireland whereon may depend in any degree 
the allegiance of any person to the Crown 
of the United Kingdom, or affecting the 
sovereignty or dominion of the Crown over 
any part of British India.” 

I submit it has already been so constroed 
in India that what that refers to is this: 
it iB a principle which is as old as Galoin's 
cased). Allegiance and protection are re. 
oiprooally due from the sabjscS and the 
Crown and the constitutional laws that 
provide for the liberty of the subject are 
the quid pro quo for the duty of allegiance 
This is precisely the constitutional proposi- 
tion which in a very famous passage 
Chief Justice Cookbarn expounded in his 
charge to the Jury in the Jamaica Riots 
Case, Queen v. ^^elson. He there explains 
exactly the same proposition. He says that 
the reason why it is not constitutional to 
pat civilians upon trial by Court-Martial is 
this. Your Lordships remember that Nelson 
ana the other aooused persons had sat upon 
the. Court-Martial and sentenced somebody 


to death and be was shot, and they were 
subsequently tried for murder in this 
country. He points out the reason why a 
civilian cannot be put on trial by Coprt. 
Martial among other things is precisely 
because you get the allegiance of persons 
to the Crown in a reciprocal relation with 
the constitutional guarantee of a regular 
trial in the ordinary Courts of Law. It 
is rather iotereeting to notice that Chief 
Justice Cookbnrn anticipates or at any rate 
speaks in exactly the same terms as Regu- 
lation X of 1804. He says: “Nothing that 
I am saying appl es to the case where a 
man is taken with arms in his hands in 
the midst of a violent disturbance.” He 
points out in a case such as that it may 
well be that apart from any application 
of law the antfaoritiee, not beoause they 
are applying any law but because they are 
dealing with it from the necessities of the 
case, may have to shoot him out of hand. 
Be is pointing out that there is this 
relation between allegiance on the one band 
and constitutional protection on the other 
and apparently that is exactly what is* 
meant here when the Governor General ie 
given certain extreme powers. You see how 
extreme they are, because Regulation X iteelf 
gives a very remarkable power, but it is 
not a power that can be exceeded. Those 
words are to be given a meaning. 
[VucodrtHiidanb.— Isthe Queenv. Nelson 

reported in the Law ReportsPj 

I have here from the Inner Temple 
Library Chief Justice Ccokburn’s charge 
to the Jury, with some comments by Mr. 
Pinlayeon whose book is of great interest. 
I rather think that your Lordship referred 
to it when yon applied for leave to appeal in 
the South African case. I want to read 
two or three short paesages 

ILobd Bcckmasteb.— I am always afraid 
that in fixing my attention too closely upon 
one point I may prevent my mind from 
grasping the real value of the others. Up 
to the moment it seems to me that the 
real point in this petition is this : that 
the Governor-General exercised powers eon* 
ferred by the Statute of 1 604 and that be 
was entitled to do so. j 

Certainly. 

[Lord BtTCKBMTrR.— The Order that be 

issued was an Order which purported iu' 


(1)7 Rep. 1, 
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terms to relate aod to relate onlj to those 
offenoes that were presoribed io the Rega* 
latioD of 1804.] 

Yes. 

[L08D BtJCKHaSTER, — The sabsequeot Or- 
diDacoe that was issued did Dotbiug ezoept 
that it oaasedtbe previoae Ordinanoe to have 
a retroepeotive effeot.] 

Yes. 

[Lord Bockma&ter. — You say the Rega- 
latioQ of 1S04 has do applieatioD to you 
beoaase aosording to its true oonstraotion 
the man must either be taken in arms or 
ID an overt aot of rebellion or an aot of 
openly aiding and abetting the enemies of 
the British Government. Yon say none 
of these oiroumsbanoes apply to yonr 
clients 

That is eo. I agree I have rather moved 
from one point to the other. Before I 
sabmit what is really a separate gronnd, 
the ground of seobion 72, may 1 just a little 
expound the point which Lord Buokmaster 
has referred to. 1 want to point out that 
one has in these matters tn ba candid, 
just as candid when ona is opposed as when 
ooe is applying ex parte It is a possible 
contention that Ordinance No. 4, tbe amend- 
ing Ordinance, not merely increases the 
retrospective effes^, goes back to an earlier 
date, but that the reference to any offenca 
brings in any offence in tbe calendar of 
criminal Uw. On that 1 make eabmission 
that it is not s), and I point oob this 
special reason why it conld not ba so. 

[Lokd Bjck dASFKK. — It IS Only the offen* 
oes therein described.] 

Yes, and there is this further reason. 
It is a direction that a Oommission ap* 
pointed under Ordinance No. 1 ie to have 
certain powers. Yon sea what the Comtnis- 
eioD nnder Ordinance No. 1 i.s. It is a 
Commission that is appointed to exercise 
the same fanotions as a Coart-Martial 
wonld exercise under Ragnlation X, and, 
therefore, the two things will not fit. Yon 
get a Commission which is not rightly 
described if it is realty to ba regarded as 
antboriaed to run orer tbe whole bady of 
tbe Indian Penal Code. 

[Load Bock dAsTiH. — It ii not any 
offence: it is any of toe offenoas dssariboi 
in tbe previoni ttsgnUciorj. 

Yet. 


[Lord Atkiksom. — It alters the date, bat 
not tbe kind of offence,] 

That is what I feel. Therefore 1 am in 
this opinion, that no single one of these 
21 oases, whatever may be said againet tbe 
men and whatever the evidence may have 
been, about which 1 know very little, was 
a case of a man being taken in tbe aot 
there described. It would follow, if (bat 
construction was right, that there has been 
here a very grave misnnderstanding of tbe 
Commission’s powers. 

[Loro BucKaASTER, — Is there any refer- 
ence in tbe second Ordinance that was 
issued except the reference tn section 2 
to any offence?] 

I have the advantage of having an alterna- 
tive case. I am oonfining myself, and it is 
much better to do so. to the first way of 
potting it, which is the way Lord Buck- 
master is DOW putting it to me. In that 
oonneotiou may 1 give yonr Lordships one 
other reference, a reference which I venture 
to think is of very great interest? I owe 
this to tbe researches of my friend Mr. 
Dabe. 1 have here a book which I have 
also got from tbe Inner Temple Library 
called Hough’s Practice of Courts-Mai tial. 
Captain Hough was a Deputy Judge Advo- 
cate General. This book was published at 
Calcutta in iS34. 

LViscoost Haldane.— This is with regard 
to Indian Cojrts-Mirtial. J 

Yes. 

[ViscoohT Haldane. — I have never heard 
of this book.] 

It ia a book of great interest. 1834 i.s 
after Regulation Xof 1804. It is pointed 
out by my learned friend that on page 315 
of that book there is extracted an extremely 
interesting documeut which is addressed to 
(be Secretary to tbe Government, Judi- 
cial Department, by the Advocate-General 
of that time, a gentleman named Mr. 
Spankie, relative to tbe Native Detachment 
Courts- Martial at Cuttack from 14th Sep- 
tember 1817 to 4lb March 1818. He ex* 
traote the report there named. What tbe 
Advocate-General is saying is this: It 

appears from tbe documents referred to that 
Martial Law was put io force in Cuttack 
under tbe order of Government by virtue 
of Regulation X of l804. Tbe preamble 
of the EegoUtinn states that it may be 
expedient in certain oases therein mentiop- 
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ed that tbe GoverDor^General io Connoil 
sbontd deolare and establish Martial Law 
for tbe safety of tbe British possessions, 
eto., by tbe immediate punishment of per* 
SODS owing allegianoe to tbe British Gov* 
ernment who may be taken in arms in 
open hostility to tbe said Government or 
in tbe aotoal oommiseion of any overt aot 
of rebellion against the authority of 
the same or in tbe aot of openly aiding 
and abetting the enemies of tbe British 
Government within any part of tbe terri* 
tories above speoiSed. (3). This enaoting 
part oonformably to the objeot developed 
in tbe preamble enaots” then be sets it 
oat. Then be makes this oomment: 

"Foar overt aots are enumerated and it 
seems to me quite clear that the word 
‘taken’ in the hret must on necessary 
ooDstruotioD be carried forward and an- 
nexed to each member of the sentence 
containing the description of tbe overt act.’’ 

[Viscount Haloanb. — Which Feotionis he 
quoting there?) 

Section 2. He says the word ' taken” is 
mentioned in tbe first of the four overt aots 
He says: *'lt must on necessary construction 
be carried forward and annexed to each 
member of tbe sentence containing tbe 
description of the overt aot”. Then be 
says: “Here the circumstances in which 
tbe Courts Martial are to have authority 
to try are clearly marked and defined. 
Tbe criminal must be taken in open aots 
of the treasonable and rebellious description 
mentioned. It seems to me also liable to 
some doubt whether tbe fourth overt 
aot specified in'tbe Hegolation does not 
mean an aiding and abetting of such 
enemies of tbe British Government as are 
contemplated both in the preamble and 
in section 2 - enemies with which tbe 
British Government may be engaged in 
war — of the rebels with arms in their 
hands. If there could be any doubt of 
tbe extent of the authority and jurisdiction 
of tbe Courts-Martial under Regulation X 
of 1304, it would be removed by tbe 
instruction of 11th April, 1805, communicat- 
ed for their guidance to tbe authorities 
in Cuttack during tbe late disturbances. 
These instruotions, paragraph 4, say: “If 
any person or persons charged with any 
of the overt aots of rebellion specified in 
Regulation ZUof 1804 shall be appre- 


hended by any Military Officer when not in 
the actual oommiesioo of offences of that descrip- 
tion they are to be delivered over by tbe mill-' 
tary to tbe civil power,” etc. The Courts 
Martial in Cuttack do not appear to have con- 
sidered themselves as at all confined to tbe 
oases of prisoners taken in ^affrante deltcfo 
or even to traitorous and rebellions acts of 
the specific quality stated in the Regulation. 
They seem to have acted as if they had posses- 
sed an unqualified jurisdiction over all 
treasonable and rebellious aots without limi- 
tation of time, place or oiroumstanoe. Tbe 
charge (conforming as in all limited juris- 
dictions it ought to tbe oases in which the 
jurisdiction is given) does not state the oir- 
oumstanoe of tbe criminal being taken in 
the aot, or that it was in some open aot 
of the treasonable, rebellions quality which 
alone the Court-Martial could lawfully try.” 

■ Then he proceeds to discuss the oases. I 
am anxious to take the same points here. 

LYiscoumt Haloanb. — To sum that up, the 
word ‘taken’ governs. Tour case is that he 
must be taken ?] 

Yes. 

[Viscount Haldane. — Do you say "taken in 
arms ?”J 

I think tbe construction is fairly clear. 
[Viscount Haldanc. — You say they most 
be taken in arms? 1 

There are four oases. The first is that 
they should be taken in arms; tbe second 
case is taken in tbe aot of ooposing by 
force af arms; the third is taken in the 
actual commission ofaoy overt aot of rebel- 
lion; and tbe fourth is taken in the aot of 
openly aiding and abetting tbe enemy. That 
is not what happened here. 

[Lord Bdceuastbb. — In order to be quite 
clear about the effect of tbe second Ordinance, 
is not tbis worthy of note, that either it 
must be strictly limited to the offences 
under tbe Regulation of 1804, or it must 
have an indefinite applioation P] 

Yes. 

.LohdBooe^astkb, — Under the Regulation 
of 1804, the powers conferred by which are 
the powers that tbe Commissioners are to 
exercise and nothing else, as far is 1 can see 
there is only one sentence, death.] 

Yes. 

[Lord BucSMASTBii.^If, therefore, tbis was 
to refer to any offence it would mean that 
if you caught a boy doiog something silly 
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in Ibe street you would have no alternative 
but to sentenoe him to death and to leave 
it in the power of the Viceroy to exeroiae 
the King’s olemenoy to reprieve him from a 
sentenoe which obviously could not he exe* 
outed. That seems to be a potent reason 
why the second Ordinance can only relate to 
the offences mentioned in the Bret.] 

Sir John Simon, — I accept all that. It is 
right to point out, of course, that the second 
Ordinance does enact that the Commission may 
pass in respect of any such offence any 
sentence authorised by law, but the only 
sentence that is really authorised by law is 
death. That is one way I pot it. Thongb I am 
not attempting to discuss tbe matter I want 
to point out that I have a second alter* 
native, which I venture to submit is just as 
powerful, and it is this. I impeach tbe 
authority of the Governor-General in Coon* 
oil to pass Euoh an Ordinance as No. 't, if 
it has any wider oonstraction than that. 
Supposing against me on its true con* 
btruotion Ordinance No. 4» does cover an 
offence which is against section 121 of 
the Code. 1 think it *iU turn out that 
these men were arraigned eimply on a 
charge of breaking section 121 of tbe 
Code, in which case they are entitled to 
say these whole proceedings are coran non 
judice. The three .lodges are sitting tbsre 
with limited jurisdiction, and they seem 
to have thonght they could try these people 
for ordinary murder. That would be a 
conclusive answer. But it is said, on its 
true construction, the Governer General in 
Oounoil in an emergency has power to pass 
an Ordinance which will empower a juris- 
diction wider than Begulaiion X of 1801, 
then 1 say, granted that is so, there may 
be such oases, but it cannot take tbe form 
of a proceeding against a man for what 
ie in effect a breach of al’egianoe, while at 
the same time refueing to give him theoonsti* 
totional protection which the law provides. 

Tbe constitutional protection which the law 
providesie as old as the Petition of flights. This 
is tbe very thing which our ancestors insist 
ed upon. 1 have traced it back a Ion< 
way and the meaning of it is that although 
in times of emergency tbe Governor-Ganeral 
has very important powers which no loyal 
British subject would in any way reek unduly 
to out down, still thoee powers are by tbe 
•ipreii terms of the Statute limited by refer. 


enoe to eeotioD 65, sub-section 2, and section 
65, sab section 2, is a section which says that 
tbe unwritten laws and constitution of the 
United Kingdom of Great Britain and Ireland 
whereon may depend tbe allegiance of any 
person cannot in any way be affected. This 
has been raised in India. Tour Lordships 
will find an interesting discussion on that in 
the 6th volume of tbe Bengal Law Reports. 
It is a case of Ameer Khan, In re (2). Mr. 
Justice Norman says at page 452 : **Now if it 
be true as laid down.in Oalvin's case (1) that 
proteetio trahit sub'iectionem at sub:ectio 
protectioneni, that allegiance and protection 
are reciprocally due from tbe subject and 
the sovereign, it is evident that tbe strict 
observance of the laws which provide for 
such liberty and security ensures the faithful 
and loving allegiance of subjects. The 
infraction of such laws may be carried to 
SQob an extent as to give rise to tbe right 
of self-defence on tbe part of the subject, a 
right which, says Sir Michael Foster, ‘the 
lav of nature giveth, and no law of so* 
oiety bath taken away.’ No man can study 
the history of England or can read tbe 
great judgment passed by tbe High Court 
of Parliament by tbe Bill of RigMe on 
King James li, without seeing that on tbe 
faithfni observance by the sovereign of the 
unwritten laws and oouetitutionof tbe United 
Kingdom, as contained in tbe great Charter 
and other Acts which I have mentioned, 
depend in no small degree tbe allegiance of 
tbe sabjeot. It would be a startling thing 
to find that rights of so sacred a character 
could be taken away by an act of tbe sab- 
ordinate legislature-” 

[ViecoDST HiLDiNE. — My oritioUm upon 
(hat is tbat it is so general and vague 
that there is hardly a thing in our consti* 
tution tbat would not come against this. 
Does not tbat mean the power of the 
Crown with regard to naturalization and 
with regard to the denial to a man of his 
specific rights as a Bri-ish subject?] 

LSir Erie Bicharda — Your Lordships may 
remember that this argument was before the 
Board very recently in tbe case of Annie 
Beaant v. Advocate General of Madras I3j.] 
LVi coont Haluanb. — Did Lord Philli* 
more in bie judgment say anything about it?] 

• 2) 6 B L. U. ^93 at p 46i. 

(3) 64 Ind.Caa. 209; 40 I. A. ]7d{ 37 U. L. J- 189; 
20 Cr. L- J. 593| 17 A. L J- 926; 28 0. W. N. 986;' 2 1 
Bom. L.B.867i (1919) U.W.N.566i 10 L.W,461 (P. 0.), 
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[sir Erie Richards.— HhQTQ is a passage 
io 46 lodianl Appeal?, Annie Besant v. 
AdTOcate>QeneTal of Madras (3).] 

[Vhcount Haldakb.— Lord Phillimore 
gave a very elaborate jodgmect.] 

[Sir Erie Rich'irls.—Yep. May I read 
one passage on this point ? Mrs. Besant 
had raised the point in regard to the Press 
Aot. Lord Phillimore in giving the reasons 
of the Board said: “it was contended in 
the High Coort and before (bis Board 
that it was beyond the competency of the 
Indian Legislatnre to enact section ’2‘Z and 
possibly even to enact the Press AoK This 
argument, which was mainly founded upon 
the language of Mr. Jostioe Norman in the 
oases of Ameer Khan, In re (2) (6 Bengal Law 
Reports at page 451), received some en* 
oouragemeLt from the OfSoiating Chief 
Justice. But their Lordships find themselves 
unable to appreciate it.’* 

[YiscoDbT HALDANE.-The Press Act was 
an Aot interfering with the liberty of the 
subject simply? J 
[Sir Erie Richards.^ Yes.] 

[Viscount Haldane.— I want to see how 
allegiance comes in here. What (hie Aot 
does is to set op a special tribunal.] 

Sir John Simson.—l think it is rather more 
than that. I should submit that it would 
be strictly correct to say that it is part 
of the coral itution aod indeed part of 
the unwritten Uw of the Kingdom upon 
which allegiance depends, at any rate in some 
degree, that eobjects should be tried in 
the ordinary course of law and that 
civilians should rob be submitted to the 
tender mercies of what is in effect a Court- 
Martial. 

[Viscount Hai.dane. — What ooDneation 
has that with allggiance except that it may 
shake the allegiance P] 

That is (he connection. 

fv ecjuktHaldanb.— To that extent every 
ooftoge of ]hw does«j 

[Lokd Atsinson.— Supposing there is a 
Statute making a certain thing a crime 
tbat was not a ortme before?] 

That would be rd example, 

[Vi8C0U.-*t H.loahb.— It is done daily in 
this country. Look at the Children’s Act 
for instance. Parents were pat unler re* 
striotions with regird to their children.] 

J ‘ passages from 

Chief Justioo Co^kburn’s charge, which 


[I91d 








do bear very directly on the point I 

am making. I am merely selecting two or 

three passages because your Lordships do 
not want the whole matter argued out now. 
On page 1:9, Chief Justice Ccckbnrn isad- 
dressing the Jury in these terms: “But on 
the other band, I think it impossible to 
entertain a shadow of doubt that these pro- 
oeedings were utterly illegal. If ,*fc bs true 
tbat you can apply Martial Law for the 
purpose of suppressing rebellion, it is equal- 
ly certain tbat you cannot bring men to 
trial for treason under Martial Law after 
a rebellion has been suppressed. It is well 
established according to the admission of 
everybody, even of those who go the farthest 
in upholding Martial Law, that the only 
justification of it is founded on the assump- 
tion of an absolute necessity- a necessity 
paramount to all Jaw and which, lest the 
oommoDwealth should perieh, authorises this 
arbitrary and despotic mode of proceeding • 
but it never has been said or thought ex- 
oept perhaps by King Henry VII, that Mar- 
tial Law could be resorted to when all the 
evils of rebellion had passed away and 
order and tranquillity had been restored, for 
the mere purpose of trying to pnnish persons 
whom there was no longer any sufficient 
cause for withdrawing from the ordinary 
tribunals and the ordinary Jaw.” 

The other passage which I have noted is 
on page 4/, where the Chief Justice says: 

I have now gone through the history of 
this coon try so far as relates to Mirtial 

mw. I believe I have mentioned every in- 
stance ,n «hicb Martial Law has ever bean 
proclaimed or been referred to. But I own 

that on this point I speak with considerable 
diffidence; for 1 cannot claim to have made 

history my special study, and my research- 
es on this particular matter have lieoessari- 
ly been confined to the intervals of con- 
stant ani severe judicial labour and bis-' 
torians may. therefore, very likely be aware 

0£ facts which have escaped m.; but so far 

thing a. Martial has evar been pat in 
foroB in this ooanlry against oivilians for 
the purpose of putting down rebellion.” 
There ara other passages whieh I need not 
trouble ahoot no ■. My other point is a 
good one, bat 1 do o .-taiuly desire ta have 
the opportunity ol doyelopiog, a, I think it- 
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might be developed* the argament that sop 
poeiog it oonld be eaid — 

(Lobd Bdckmabter — It is a mnoh more 
Berione thiog than the other.] 

It IB, sappoaing it might be siid that the 
eerond of those OrdinaDsep, so far as its troe 
oODBtrnotioD goes, confers opon this wholly 
ezoeptional tribanal a power to sentence 
people to death beoaose at some -previons 
date it is said that there is evidence to show 
that they took part in a distarbanoe, then I 
do moat reepectfolly sabmit that a subordi- 
nate Legislature which is given certain 
limited powers by the Government of India 
Act has no power to do any such thing, 
[VlsCuUBT Hildabb. — I do not know what 
Sir Brie Richards is going to contend. Sub- 
ject to that my impression is that the second 
of those Ordinances merely dealt with the 
offences cognizable under the Commiesion set 
up by the first Ordinance and that it did not 
set up a new set of offences. Is it your case 
that it did, Sir Erie?] 

[Sir Brie Richards . — The view that I 
shall present is that the first of those Ordi- 
nances did not enlarge the nature of the 
offences, but the second one did.] 

[Lord Bocicmabter — Your case is that 
'any offence’ there means any offence of the 
sort or kind.] 

Sir /ohn Then your Lordship ap- 

preciate I am relying upon my second string. 
1 can see if that argument was ever likely 
to prevail, 1 sbonld be in a strong position 
for saying there is plainly a limit pot by the 
constitution of India upon the powers of the 
Governor General in case of emergency to 
promulgate Ordinaoces. This is the limit. 

is net competent to the Governor- General, 
because there is an emergency, to provide 
three Judges nominated by a district Govern- 
meut to try a small boy for stealing an apple 
ard sentence him to death. 

[Viscount Haldane. — i think you have a 
strong argument for saying that the con- 
strootioD of the second one is one which ex- 
cludes it. If it was intended to give any 
such power as that, the second Ordinance 
is far from clear: ’'Notwithstanding any- 
thing contained in the Martial Law Ordi- 
nance, 1919, the Local Government may; by 
general or special order, direct that any 
Oommission appointed under the said Ordi- 
nance shall try any parson charged with any 
offetoe, eommitted on or after,, .the t^Oth 


March, 1919.” Are not those offences 
e'iusdem generis with the offences cognizable 
under the other one?] 

I think 80 . This greatly strengthens the 
argument that the amending Ordinance is 
dealing with a Commission already con- 
stituted. 

[ViscooNT Haldanb. — It may be the view 
of the Government of India is that they 
wish this question raised ard argued, but 
if Itey wibh to raise aiything so big 
that a boy may be tried and sentenced to 
death for stealing an apple, one wonld have 
thought they would have put it in explicit 
terms.] 

[Lord AiKiNiO.N. — If it is not confined to 
the earlier offences it extends to any of- 
fence ] 

Yes: I suhmit that at any rate it is in 
the oiroumatances net right that these very 
severe penalties, in the case of some of these 
men who, in spite of (he remiesioii in the 
case of others, are still under sentence of 
death, should be imposed and carried out. 
We were under the reverest restriction of 
time. We were told if we did not get leave 
to appeal to dsy (he sentence would be carried 
out. 

[VtSCCLNT H*LDiNE. — Let US separate the 
points. The first is that the offences are 
limited to the offences cognizable under the 
first cf the two Ordinance?.] 

Yes, and in that connection I pot it when 
arrested these men were peaceably at their 
homes. They were not (sken in flagrante 
delicto in any senee. Seonndly, I may 
point out that if upon any proper oonstruotion, 
the Ordinance under which this alleged 
jurisdiction bad been conferred on this 
tiibunal is so wide as to deal with other 
offences, it most deal with any and every 
offences which by general or special order 
the Local Government oboosee to direct the 
Commission to deal with. That is exactly 
the thing which the Petition of Rights 
says cannot be done. It is almost in these 
words. The Petition of Rights says that 
the Authorities, the Crown, the Executive 
have directed Commissions to try persons 
for varioQS offences and it proceeds to set 
out that that was DDOonstitutioDal and con- 
trary to law, and that if the thing which as 
long ago as 1628 was declared to be a breach 
on the part of the Executive of the duty 
of protection which is correlative with 
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&ll 6 sifiD 06 , I soboiit OD its tru8 oonsirnotion 
the second Ordinance merely carried the 
time further back. May I call attention to 
the other points I make? I also make this 
point. I submit that an exceptional triba- 
nal cannot be aubstitated for the ordinary 
law here so that it oan deal with retrospec- 
tive matterp, among other things, for this 
reason that a proclamation of Martial Daw. 
itself cannot have any retrospective effect, 
as Chief Justice Cockburn points out in his 
charge to the Jury to which I have referred. 
A proclamation of Martial L\w may by way 

of warning have an operative effect from 
the time of the proclamation, hot it cannot 
in itself confer jurisdiction which did not 
exist before to deal with matters which have 
already passed. 

[ViscuDMT Haldane.— L et ns suppose the 

construction were this, that the powers are 
the existing powers which are simply handed 
to the Commission to applyj the offences are 
not new offences, but only the mode of trial 
Is new and exceptional. The Viceroy sets up 
this Tribunal, and he says it is to try people 
for all offences committed since a certain 
date in March.] 

It is a separate point, and not a point 
necessary for me at this stage, but it is a 
point I want to save, because when one 
reads Regulation X of 1801, a question 
will arise as to what is the meaning of con* 
ferring jnrisdiction upon a special tribunil 
to deal with persons who shall be taken 
in arms. It may be that the meaning of 
it is that you are to suspend the ordinary 
law. There might be a proclamation 

a very exceptional 
situation had arisen, and then saying that 

anybody who is taken with arms in bis 
hands or is in open rebellion is going to 
be dealt with by drum-head Court Martial. 
It is a very different proposition to say 
that a proclamation could be made saying 
that something that a man did three days 
ago was going to be dealt with by an 
exceptional tribunal. I have raised, I 
think, sufficient grounds for the purposes 
of to-day. 

[Lord Bockm48ter.— I suppose there will 
be this answer on your drst point. They 
are going to say that the second Ordinance 
was issued under the Statniie of 1915, and 
that they did no5 attenpt tj rely upon 
the power given by the 1804 Regulation 


as they did ou the Brat, aod secondly, 
they must have intended to cover some- 
thing which the Srst Ordinanos did not 
cover.] 

Tes. 

fLoao Bjceuaster. — What do you say to 
that ?] 

1 say 6rst of all the apiending Ordin* 
anoe No. 4, the Martial Law Amending 
Ordinance, is in terms dealing with a 
Commission appointed uoder Martial Law 
Ordinance No. 1. 

[Viscount Haldane. — And it is to extend 
its application.] 

Yes. Too must, therefore, say : What 
OommissioD is this about which yon are 
speaking? Yon find it is a Gomcnission 
which is given a jurisdiction subject to a 
limit of date within the ambit of Regu- 
lation X of 1E04. 

TLobd BjCifidASTeR — That is not quite 
what is in my mind. I think what oan 
be said against you is this : If the object 
of this second Ordinance was merely to 
make the first Ordinance retrospective, it 
would not be necessary to .jnvoke the 
powers conferred by section 72 of the 
Act.} 

It has been done in bitb OAses. The 
same thing has bean done. It gets rid of 
that difficulty. There is no question that 
it is done under section 72. 

Sir Erie Richards.— he Governor-Geue- 
ral can only make Ordinances under that 
section.] 

[Loro Atsikson.— T he first Ordinance 
comes into operation on the 1 5th and 16th 
April, and it takes cognizAace of all 

offences committed after the I3th April ] 

% 

Sir./o^« 8>.7 :o»i,— Y ea. The only other thing 
I wanted to mention is this : Sometimes 
when petitioners are able to get leave to 
appeal from your Lordships, they are 
limited to the grounds which they 
have indicated in their petition. I hope 
that your Lordships, if you are minded 
after hearing the argument to give leave, 
will nob limit me in that way, becanse 
really the matter has come to our know- 
ledge very recently, we are dealing with 
fragmBotary materials and we should go 
into the matter mj.-e fully if your Lord- 
ships give leave, and put forward any 
farther groaads whioh oocarrad to as, 
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(CoauRel and parties were ordered to 
withdraw aod after a short time were called 
io again). 

[VtscODNT Haldanb. — Sir Erie, as at pre- 
sent advised, there is one point on which 
•their Lordships want yon to satisfy them, 
that there has been no miscarriage of 
jnstioe, that is, that the second Ordinance 
enlarges the powers nnder the 6rst, becanse 
if the powers ncder the firet are not en* 
larged, they do not extend the time cnless 
a person ie taben in the act. Will yon 
.oonBne yooreelf to that point P Really it 
is a very formidable point. If we give 
leave to appeal here, we sbonld not be 
able to oonfine or think it right to oon« 
6ce the appellants with regard to the 
other points which come in incidentally, 
althoDgh it may be that we ehonld not 
have gived leave on those points. 

Sir Erie Bichartis^ for the Secretary of 
State. — I am very well aware of the 
very great importance of this point, becanee 
these are not the only men who have 
been sentenced by this sort of tribanal. 
There was a very general rising in the 
•Pnr-jab and a number of Earopeans were 
murdered. T want yoar Lordships to 
remember that it is a matter of great 
importance. 

[ViscouiiT Haldimb.— W e realise that.] 
Eyerybpdy who has been convicted would 
’then have a right of appeal to this Board. 

[Lobd Bdokhastbb. — No, only the people 
who have been convicted when they have 
been seized otherwise than in flagrante deUcta.^ 
That is a large number. 

[Viscount Hxidanb. — All we can do is to 
‘look at the Ordinances.] 

It is really such an extremely short 
point that I do not want to press it if 
your Lordships think there is a case to 
argue, but the argument 1 shall advance 
if this case ie to be argoed in detail are these. 

LLobd Atkimsom.— In its terms Ordinance 
No. 4> extends to everything. It can never 
have been intended to extend to everything. 
Ton mnet look for some restriction and 
the only place yon 6nd it, as it seems to 
•^me, is in the Regulation of 1804.] 

^ ^y I pnt it in this way P 

L^Ohd Atxiisoii,— Where do you 6nd the 
"rtstrietion P It cannot be intended to 
4ztod to every crime. ) 

vLose Buokmactcr.— .W hat you want the 


Board in to avoid expressing any definite 
opinion if we thought it was a proper case 
for argument on appeal.] 

Sir Etle Bichards . — 1 do want to pnt the 
sort of arguments that 1 shall advance before 
your Lordships. I think the whole thing 
turns upon ibis Ordinance. We are not dealing 
with Martial Law but a statutory enactment. 

[VliCOD^'l' HALDiKE.^In a most eigoificant 
way the Governor General in Council has 
referred to the Bengal State Regulation 
of 1804. It would have been perfectly 
open to him to have said : — Under roy 
powers of 1915 I make a new Ordinance, 
inetead of which be says "I refer to the 
Bengal Regulation.”] 

May 1 read this last Ordinance because 
I think it turns largely upon that? It is 
very ekcrt. It begins in this way: 
"Whereas an emergency has arieen 
which r tdeis it necessary to provide that 
Commis^iione appointed under tbe Marital 
Law Orditance, 1919, eball have power to 
try persons and coerces other than those 
specified in the said Ordinance.” 

[VifCOCNT HALDANf.— The purpose is es- 
tablished by tbe fact that tbe persons charg- 
ed withcfifenoes were to be persons charged 
with offences committed after April 12.] 

1 submit the ordinary way to oocstrue it 
would be that 'every person* means persons 
other than those taken in the act, and so 
forth. 

[Viscount Haldanb. — If the Governor- 
General made sneb a revolutionary change is 
the law, and said that everybody was to be 
tried for stealing a pair of boots or get- 
ting drank in tbe streets before tbie 
Commission by Martial Law, would not he 
have said soK 

I do not think tbe Ordinance gives that 
power at all. If your Lordships would look 
at paragraph 2, what it says is this: "Not- 
withstanding anything contained in the Mar- 
tial Law Ordinance, 1919, the Local Govern- 
ment may by general or epeoial order direct 
that any Commission appointed nnder tbe 
said Ordinanae shall try any person charged 
with any offense committed on or after the 
doth March 1919.” That is the thing whiofa 
ie to be found all tbrongb tbe Indian legiela^ 
tion. Ton give tbe Local Government the 
power of sending offences for trial totbid 

OemmicsioD. 
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[ VidCOb'NT Haluane.— The criminal law is 
the same all over India: there is a general 
code for the orimioal law which is appli* 
oable to India generailf. Is it not very 
extraordinary, if there is to be a change in 
the natore of the Coart?, that it shoald go over 
to the Local Government?} 

No, I think not, I coald 6nd capes 
where tVere are exceptional things to be dealt 
with and the Local Government is given the 
power of deciding whether those oases shoald 
be exceptionally dealt with. 

[Vl:C:)DNT Haldane. — This is much wider; 
this is saying that the Local Government shall 
have the power to direct that a man charged 
with the offence of embezzlement is to be 
tried by Goart-Martial. 1 shoald have thooght 
they would have said so if that was intended. 
It is a roatterof very high polio? togivethat 
power to the Local Government. I am only 
referring to one of the possibilities of the 
eysteip.l 

It is from the point of view of the Indian 
statate, because the possibilities of the con* 
strcotioD are that the change to tbe Local 
Government was meant to prevent thess 
offences being submitted to this Special 
Tribunal. All throbgh the Indian statute 
books yon Snd this sort of discretion vested in 
the Local Goveroment. The Local Govern, 
ment may authorise tbe trial of any person 
before ibis Commission. You may say it is 
a wide power, but it is not an unreasonable* 
power, because the Lieutenant-Governor will 
settle whether the case is a proper one to 
■be tried or not. That. I submit, i» notan 
-unreasonable construction. 

[L'^hd ATKlM^o.'(. It is an authorised pro. 
vision. 

t If it is a statute, it is authorised. — 1 will 
deal with that- point in a moment. The 
Indian legislative body has ample power to 
make these'proviaions. I think I can satisfy 
your Lordships on that point. 

[ViscocNT Haldane.— It is worded in such 
« way as to be susceptible of either of two 
aonstmotioDs, and to my mind the limited 
eonstruotion is just as natural for the words 
as the wider one. That being so, the change 
purported to be made points to the limited 
leoDBtrnotioD.] 

At this stage I do not want to prolong tbe 
argument. 

iViscouNT Haldani.— I am very anxious 
that this Board should net express any de- 


tl9l9 

finite view on it, but leave it perfectly open. ‘ 
Dj you not think under the oiroumstenoes 
that as there is great doubt about tl e matter, 
it bad better be brought here?] 

If your Lordships think there is great 
doubt, Ishall not eay anything/urtber aboutit. 
May I fay one word upon tbe other as* 
peot of I be case, atd only one word? That 
argument on the construction of the section 
has been advanced in many oases, but it 
has never received any support in India 
except in Mr. Justice Norman’s judgment 
and that was upset by the Court of Appeal, 
although they decided tbe case on another 
point. 

tViscooM Haluane.— I can understand tbe 
objection to giving leave to appeal to 
raise that question, and if it stood alone it 
would be possible that we should not have 
given leave on it. but if this case comes 
here, of course consistently with the proper 
administration of justice we should allow them 
to raise it; but we are not encouraging it«-l 
I am obliged to your Lordships. This is 
a question which does not affect only these 
Courts during the war. From 1915 there 
have been a large number of tbeee bodies. 
This body • is one of many suob bodies 
which have bean sitting oontinuousl; under 
an Act called the Dofenoe of India Act. It 
would attack a great deal that has been done 
in India for many years past. 

LViscojNf Haloane.— W e should not give 
leave upon that point.] 

T am obliged to your Lordships. I derive 
enoonragementfrom thatexpression of opinion. 
May I add one word? It is open to my 
Jriend to raise questions upon the facts in 
this sense, that he may point out that there 
was some mistake of law. That, of oourse, 
will be open to him. 1 would only ask on 
behalf of tbe Seoretary of State that we 
have reasonable notice of the points that 
my friend intends to raise, because it may 
be necessary for us to give evidence. 

[YiscouaT Haldane —Yon will give that 
undertaking, Sir John?] 

[Sir /oAn.5tmott.— Certainly. I am sorry I 
cannot indicate more precisely now what my 
points will be, but my friend koows that 

we are acting under a severe reatriotion as 
to time. 1 

Sir Biehard$,~~l am not oomplain- 
mg, because I have not the record, and I 
know nothing about what happened below. 
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JUDGMENT. 

VieCOONT Ha.ldane. — W e thick under tbe 
airdometanoes it is right that there ebould 
bs leave to appeal. This B^ard, as we 
have often said, is not a Court of Criminal 
Appeal, bat there is a class of oases wbioh 
is generally debned as the oUss of oases 
wbioh falls vsithin tbe oategorj* of what 
the Board laid down in Dillel, In tc (4), in 
wbioh they do advise the Sovereign to 
interfere where there has been a mie> 
carriage of justioe referred for its meaning 
to the fandamental principles of lustioe. 
for instanoe, if there has been anything 
coram non judice', that is a oase in point. 
If tbe argument that has been addressed 
to ns here is right, tbe oase baa been 
coram non judicj. There is one point, at 
any rate, on wbioh we think that there 
is a serioui point to argue, without ex 
pressing any opinion npon i\ anl that is 
that the sesond Ordioanoa has not extended 
tbe soope of tbe Bret Ordinanoe, and that tbe 
first Ordinanoe is limited b» oases where 
tbe defendant ia taken in diQrante delicto. 
There are clher points besides that; there 
is the question of whether this oould hava 
refrospeotive aotion; that is quite another 
point. Then there ia the question as to 
allegianoe, to wbioh referenoe has baen 
made. I do not say whether we shoald 
have given leave to appeal on these points 
as regards tbe allegiance; I think we 
shoald have been relaotant to do so; bat 
it mast be opon to the appellants when 
they oome here to argae these poiats. We 
do not express any opinion exoapt that we 
tbiok that within the prinoiples of DillcCi 
pare (4) weareboand to advise the Sovereign 
that there shoald bs a eoratiay of what has 
hftppeaed with a viev to asoertaining whe- 
ther there has bean a misoarriaga of faada* 
laental prinoiples of jastioe. 

iLbsD Boosu&srEs.—I hope nothing 1 
have said will ba takm as expressing any 
ooosidered opinion. 

. Sir/ol!^n Sinon.^yf o qaite andarstand that. 

Sir BrU Bizharii — P.i»6 will bs takan as 
applyiag to aaythiQg that may have been 
•aid on tbe other point I have taken. 

Xeace granted^ 

Solieitore lor the Appellant: ^Messrs, 
fioyari and Ncvil. 

(4) (1887# l >. App. Oas. 459; 66 L. T. 615; 33 W. B. 
BI|160os 0. C. 241. 


Solioitors for the Respondent: — Solicitor^ 
India Ol)ice. 


LAHORE HIGH COURT. 

Ckimihal Revisiom No. 407 or 1919, 

Jaly 21, 19:9. 

PresenI : — Mr. .Justice Shadi Lai. 

AHMAD — Accused — 
Petiiioner 
versus 

EMPEROR TuRODoa RAMLABHAYA 
— Complain 4NT — Resj>ondent. 

Criminal procedure Code (Ad V of 169SJ, ss. 202, 
476 — Com#>fai»mn/ net nllomd lo produce his evidence 

Older (or prosec'ition basrd on preliininarij inves- 

tigjtion — Failure of Magisirale to record /ii'v reason.< 

Order, tvhvther juslified— Penal Code (Act XLV of 

I860;, '.211. 

It is linul’ifal wlietbcr an iuvcsti^'au.>n under 
.-.ectioD 20i ftftiie Criminal Procedure Code can be 
regarded as a judicial proceeding and may be used 
for eupporting an order under section 476 of the 
Code. [p. 72U, col. 1.] 

Wliero a Magistrate did not himself give any 
reasons for holding that a complaint was false 
and did not record any evidence except the state- 
meut of tUe complainant, and proceeding entirely 
upon the result of tho investigation, under section 
202 of tho Criminal Procedure Code, ordered the 
prosecution of tlio complainant under section 211 of 
tbe Penal Code: 

Held, that the order could not be sustained, [p. 
720, col. 1.] 

Where a complainant is not allowed to adduce the 
whole of Ilia evidence in support of his complaint, 
exceptionally strong reasons arc required to justify 
an order against him under section 476, CriminalJ 
Procedure Code. [p. 720, col. 1.] 

PetitioD, under oeotion 439 of the Criminal 
Prooedore Code, for revision of the order of 
tbe District Magistrate, Karnal, dated the 
2l8t February 1919, sending the ease against 
tbe petitioner under seotion 476, Criminal 
Prooedare Code, to tbe Coart of Nawab 
Umar Daraz Ali Khan for trial. 

Mr. Qhulam Bnsul, for the Petitioner. 
JUDGMENT.— Tbe District Magistrate’s 
order nnder seotion 476, Criminal Prooedare 
Code, direoting the proseoation of the 
petitioner Maqbnl Ahmad is open to several 
objeotioDS. In tbe first plaoe, tbe Magis- 
trate does not himself give any reason for 
bolding that the oomplaint of tbe petitioner 
is false. Farther, it appears that be did not 
record any evidenoe except the statement of 
the oomplainant, and prooeeded entirely upon 
tbe resalt of the investigation made andq 
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Beotion 202, Criminal Prooedore Code, by 
Cbaodbri Niamat ^hao, a Magistrate of the 
1st Class. It is doabtfol whether an invest! 
gatioD under seotion 202, Criminal Pro 
eedare Code, oan be regarded as a jndioial 
prooeeding and may be ased for sapporbiug 
an order ander seotion 476, tide Sachi 
Midir L^bhaiy In re (1) and Bapu v. 
Bapu (2). 

Mr. Ghalam Rasol also invites my alter* 
tion to the faot that the o^mplainant was 
not allowed to addnoe the whole of bis 
evidenoe in support of his oomplaint, and it is 
clear that in a ease of that kind ezoeptionally 
strong reasons are required to justify an 
order under eeotiou 47d, vide Kachi Madar 
Lahhai, In re (0. It is also contended 
on the strength of the observations contained, 
in AU Muhanmad v. Emperor (3), that 
the District Magistrate, who was himself 
a Magistrate of the 1st Class, was not com* 
patent to direct another Magistrate of the 
let Class to make an iuvastigwtion under 
section 202, Criminal Procedure Code, 
.because the latter Magistrate was not subor- 
dinate to the former, and that the result of 
the investigation so made cannot be utilized 
for the purpose of ordering the proseention 
of the petitioner. 1 need not pronounce any 
final opinion on the subject, because I am 
clear that the order complained of cannot 
be sustained. 

1 accordingly accept the application for 
revision and quash the order under section 
476. 

Application accepted. 

* 

(1) 10 Ind. Cas. 6l9i 21 M. L. J. 791; (1911) 2 M. 

. W. N. 9; 10 M. L. T. 47: 12 Cr. L. J. 323. 

(21 14 Ind. Cas. 305; 22 M. L. J. 419; 11 M. L. T. 
■867; (1912) M. W. N. 499 (F. B.); 13 Or. L. J. 209; 39 
■M. 760. 

! 13) 12 Ind. Cas. 5J5;2P. R. 1912 Cr.; 11 P. L. R 
1912; 12 Or. L. J. 639; 49 F. W. B. 1911 Cr. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 71 op 1917. 

June 13, 1917, 

TretenU — Mr. Batten, A. J. C. 

xTUKABAM KUNBI-Abpucamt 

vereue 

PANJABBAO, Styling biuscip as 
GANPA-TRAO — Non* Applicant. 

Criminal Procedure Code (Act V of 1898^ «, I 45 , 


439 — Service of process, method of^Proceedings under 
146 — One party not served loith notice — Proceedings, 
legality of— Jurisdiction, want of^Revision^Uigh 
Court, interferencehy. 


The law for serrice of a summons in criminal 
cases is on the same lines as the rules for the ser* 
>"106 of a summons in a civil case. 

In an ioquiry under section 145, Criminal Pro. 
cedure Code, both sides must be heard: consequently, 
if one of the parties to the enquiry is not served and 
the Magistrate proceeds with the case, there is a 
defect of jurisdiction, and his order is liable to be set 
aside in revision by the High Court. 

Madho Prasad v. Jagyansi, 63 Ind. Cas. 616; 20 Cr 
h J. 775 . followed. 

Crimiual revision of ths order passed by the 
Sub- Divisional Magistrate, Katol, under see* 
tion 146, Criminal Procedure Code, dated the 
5tb February 1917. 

Messrs. Qangadhar Sitaram and D, W, 
Kathale, for the Applicant. 

Mr. P. R. Naidu,ioT the Non Appliont. 

ORDER. — In this case one of the parties 
to an enquiry under seotion 145, Criminal 
Procedure Code, was not eerved. The sum* 
mons was attached to hie bouse in his 
absence in Nagpur. No **dne diligence” was 
used to effect personal service within the 
nseaning of seotion 71, Criminal Procedure 
Code. The law for the servioeofa sum* 
mons in oriminal oases is on the same lines as 
the rules for the service of a summons in a 
oivil case, and the remarks in Dwarkahax v. 
Macleod (1) are applicable here. The element* 
ary role of law that both sides must be heard 
has been disregarded, and there has been a 
defect of jurisdiction similar to that 
in Madho Iraead v Jaggann (2). As 
to this Court’s jurisdiction to interfere 
in revision, I entirely agree with the remarks 
of Prideacx. A. J. C., in the case last cited. It 
is also to be observed that the remarks as 
to the jnrisdiotion of this Court in revision 
when the Magistrate basaoted without juris* 
diotion, contained in Uwat Ringh v. 
Faiku fiat {3)» are obiier dicta. As a^redd 
to by the District Magistrate, I set aside 
the Magistrate’s order, and direct that pro- 
ceedings be taken up de novo and proceeded 

with according to law. 


Order eet aside. 


(1) 2 N. h. R. 68. 

(2) 63 lud. Cas. 615 ; 20 
(81 17 C. P. L. R. 133; 1 


Cr. L. J. 778. 
Or. L. J. 877. 
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OUDH J0DIO[AL COMMISSIONER’S 

COURT. 

Skojno Civil Appkil No, 84 of 1919. 

.Inly 22, 1919. 

I resent : — Pandit Kanhaiya Lai, J. C. 

AHMAD SHAH - DePENDiNT — 

APPKiLkNT 

versus 

ABDUL SAMAD and another — Plaintiffs 

— Rbi^pondents. 

Muhammadan Law — Succcsf^ion —Alienation by »jit> 
heir to discharije debts of drcean d, irhclhei' bindiny on 
CO heirs — Co-heirs, ivhcllter bound to pay share of debt. 

A voluntary alienation by soinu of the heiisi of n 
deceased MuLimmadnn in possession of tlic estate, 
for the purpose of paying the debis of the deceased, 
IB not binding upon the co-lieirs who do not join in 
making the alienation, but in view of the provision 
of the Muhammadan Law that tlie payment of debts 
takes precedoneo over the inheritance, such an 
alienation can ouly be set aside on condition of the 
claimants paying their share of the debt due by the 
person through whom they claim titlo wliich has 
been discharged by the sale. [p. 721 col. 2; p. 722, 
col. 1.] 

Appeal from the deoree of the Sab* 
ordinate Jadge, Unao, dated tbe 7tb January 
1919. modifying the deoree of tbe Moneif, 
North Unao. dated the 2bth May ltfl8. 

Pandit Barkaran Nath Misrs, for tbe Ap- 
pellant. 

Syed Zahur Ahmad, for Respondent No. 1. 

JUDGMENT. — Hidayatollab owned a 

grove ard certain other property which 
devolved on his death on hie widow, 
Muetmmat Likhi, and on bis nephews, tbe 
plaintiffs. Aocording to tbe Mabaaimadan 
Law, the share to which Mus'immat Likhi 
was entitled was one fourth and that to 
which the plaintiffs were entitled was 
three-fourths. Hidayatullab died on the 
. 9th Dsoembsr 19J8 From the tima of 
his death idusammat Likhi remained in 
possession of tbe entire estate left by her 
hasband and sold different potions of it 
from time to time to pay tbe debts due by 
her hasband. 

The grove in dispute was sold by her 
to Ahmad on tbe 231^ March 1909 in 
lien of Rs. 200, out of which Rs. 125 
were left with the vendee for payment 
to Sheo Prasad in satisfaction of a debt 
dae by her bnebahd and £U. 75 were left 
with' him for payment to Imdad Ali 
on aoooant of a debt taken by Afuiam* 
mat Likhi herself. The plaintiA seek to 

46 


avoid that sale-deed so far as it affects 
their share. 

The Court of Brst instance allowed 
them a deoree fubjeot to the payment of 
tbeir three-fourths share of the debt, due 
to Sbeo Prasad, which Musammat Likhi 
had liquidated by the sale of the grove. 
The lower Appellate Court, however, allowed 
tbe plaintiffs to recover their share of 
tbe said grove without the payment of their 
share of the liability for tbe debt diaoharged 
by Musammat Likbi. 

The Courts below are nnanimous in 
6ndiug that Rs. ^25 were due to Sbeo 
Prasad on aooouut of a debt due by 
HidayatuUah, They further 6nd that the 
money borrowed by Musammat Likbi from 
ImJad Ali was not taken in oonneotion 
with tbe funeral expenses of Hidayatullab. 
Tbe grnaud upon which the lower Appel- 
late Court refused to charge the plaiutiffa 
with a proportionate liability for the money 
paid to Sbeo Prasad was that the lady 
had Rs. 171 in her hands as tbe surplus 
realized by the sale of some other pro* 
perty to the defendant on tbe very day 
on which the grove in dispute was sold 
and that she could have paid the debt 
due to Sheo Prasad out of that money. Tbe 
two transactions cannot, however, be mixed 
up in the manner suggested. Tbe defend* 
ant was undoubtedly a party to both tbe 
transaotionp, but it was not his business 
to 869 that the money, he was paying, 
sbouli bs applied by the Udy in a particular 
mauner. He could not go behind tbe 
contract entered into by virtue of tbe 
sale-dead. Having paid tbe consideration 
in gojd faith to the vendor, he cannot 
be ousted from the property purchased at the 
iustance of the so heirs of the vendor, 
unless tbs latter pay their share of tbe debt 
which was discharged by the sale in 
question. In Mahads) Prasad v. Ohand 
Bibi (1) a voluntary alienation by the 
heirs of a deceased Muhammadan in posses* 
sion of the estate for tbe purpose of pay- 
ing tbe debts of the deceased was held to 
be not binding upon the heirs, who did not 
join in making tbe alienation; bat in view 
of tbe provision of tbe Mahammadan La.w 
that (be payment of debts took prasedenoe 
over inberitanoe, the alieoation was set aside 
^ ♦ * 

(1) 2 lad. Cm, 92^1 12 0. <7. 146. 
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OD ooodition of the olaimanta paying their 
share of the debts doe by the person through 
whom they claimed their title which bad 
been discharged by the sale. The plaintiffs 
are not, therefore, entitled to have the sale 
set aside except on payment of their share 
of the debt due to Sheo Prasad by Hidayat* 
nllah, which was discharged by the sale of 
the grove in question. If Musammat Likbi 
did not discharge that debt out of other 
money which she might have bad in her 
hands, the vendee cannot be made to suffer 
for it. 

In regard to the debt due by Musamm*i 
Likhi to Imdad Ali, the hading of the Court 
• below is conclusive. 

The appeal is, therefore, allowed and the 
elaim of the plaintiffs decreed for posses* 
sion of the three fourth share of the grove 
in dispute subject to the payment of 
Rs. 93-l2*0 to the defendant within six months 
from this date, the parties bearing their 
own costs throughout. In case of non pay* 
ment, the suit shall stand dismissed with costs 
in all the Courts. 

Apptal allowed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Secosd Civil Appeal No. 19 op 1916, 
December 19, 1918, 

Present'.— Ur. Fawcett, J C., and 
Mr. Kincaid, A. J. 0. 

NARAIN D AS— PlaintipP'-- Appellant 

vereus 

BUTO AND OTHERS — DEPENDANTS— 

Responebnts. 

PaHition, suit for— Prayer for demarcation and 
poesesawn of share, whether includes ejectmenU-Eject. 
ment, whether can be granted. 

A suit in which the plaintiff asks that certain 
surTOy numbers be partitioned and possession giron 
to him of his particular share as demarcated, includes 
a claim to relief by ejecting any defendant who 
raises the contention that the plaintiff is not entitled 
to partition of one of those survey numbers and 
that that survey number is in such defendant’s 
possession and ownership. I'he mere fact of the 
plaintiff not speciflcally asking for relief by eject, 
ment of defendants from any part of bis demarcated 
share, of which they had possession, wonld not debar 
the Court from granting such relief if the Court 
thinks it just to do so. [p. 724, col. l.J 


Appeal from the decree of the Joint Judge, 
Sukkur. 

Mr. Rupchand Bilaram, for the Appel- 
lant. 

Mr. Fatechand Assudomal, for the Re* 
spondents. 

JUDGMENT. 

Fawcbit, j. C. — The plaintiff- appellant has 
sued for partition and separate possession of 
his share in Survey Nos, 149, 592 and 591, 
alleging that he was entitled to 
share under a Court sale certificate of 1913 in 
his favour and that he wgs in joint poesession 
of the said share. The defendants* main 
contention was that out of these three num- 
bers, No. 591 belonged to them and had 
been in their exclusive and adverse posses- 
sion to the knowledge of plaintiffs’ prede- 
cessors in title, and, that accordingly the 
plaintiff was not entitled to any partition of 
this number. They aDo pleaded that the 
suit was not maintainable in tbe form in 
which it bad been brought and that it was 
time barred. On these pleadings the follow- 
ing isunes were raised: — 

1. Whether the laud in snit is the on- 
divided property of plaintiff and tbe defend* 
ants in proportions of i^rds and ^rd as stated 
in the plaintr’ 

2. Whether plaintiff is in joint posses- 
sion with the defendants of the property 
in suit? If not, what is tbe ooDsequenoeP 

3. Whether Survey No. 591 is tbe divided 
and exolneive property of defendants as 
pleaded in paragraph 6 of the written state- 
ment? 

4. Whether tbe suit is not maintainable 
in the form in which it has been brought? 

5. Whether the snic is within time or 
not? 

6. What shonld the decree be? 

Tbe Subordinate Judge who tried the 
suit held that the land in snit bad been 
privately divided in abont the proportions 
frdb to 3rd, but tbe survey numbers 
as they stood did not represent tbe real 
shares and required to be partitioned. 
He also held that, on the documents pro- 
duced in tbe case, the portion of tbe three 
numbers that had been c nveyed to tbe 
defendants, comprised net the whole Survey 
No. o9L bnt Survey No. i49 and a small 
portion of No. 091 adjuioiog Survey No. 
la.9. He further held ebat altbongh at 
one time there might have been eertain 
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boQcdary marks to show the respeotive 
pieces of the defecc^anta acdthe plaintifE's 
predecessors in- title, tbe?e marks do not 
DOW exist, so that there was ootbing de« 
marcating aotnally the separated pieces of 
the parties. He also held that the defend* 
ants had not proved their exclosive pon* 
session of Survey No. 591 and that, in 
any case, sooh possession did not begin 
nntil 9 or II years prior to the 
snit. He farther was of opinion that the 
objection to the frame of the soit was 
nnduly teohnioal and that the suit was 
maintainable. Aooordingly, he directed 
partition to be effected by the Kevenne 
Aathorities of the three survey numbers in 
the manner already mentioned. 

, The defendants appealed to (he District 
Court against this decision. In the memo* 
random of appeal objection is taken to all 
the dodinga of the lower Court but the only 
one which has been considered by the 
learned Joint Judge is the one taken in 
paragraph 9 of thatmemorandum, namely, that 
when a partition has once in any manner 
been made of a property, no second 
partition of that property can be made. 
He raised the following two issues: — 

1. Whether the land in suit is undivided 
property? 

2. Whether in the event of a Boding 
in the negative, the plaintiff- respondent can 
be granted any relief in this suit? 

He found b)tb these questions in the 
negative. He says in his judgment that 
it is a fundamental principle that a suit 
for partition will lie only in respect of 
undivided land. Once a division has been 
made, no re'distribution through a Court 
IB possible. In this case the original 
owners were a family of Muhammadans and 
each family bad been in physical possession 
of a separate portion. That acquired by 
the appellant was either Survey No. 591 
or a different portion. It followed that 
either they were in possession of. 
Survey No. 591 as lawful owners, or as 
trespassers. The Boding of the learned 
Subordinate Judge involved this corollary 
that at one time or the other, the appellants 
or their predecessors bad trespassed on 
Survey No. 591, bub this finding went 
^youd the pleadings since the respondent 
bad not pleaded trespass, and had he done 
•0i ba would have bad to prove that be 


or his predecessors- in*title bad been in 
possession and enjoyment of Survey No. 591 
within 12 years. No such plea bad been 
raised, nor bad evidence been proved on 
that point. The effect of the decieion of 
the lower Court was to give him an 
ejectment decree for which he did not and 
could not ask. He, accordingly, reversed 
the decree of the lower Court with costs 
throughout. In this second appeal the 
main question is whether this view is 
justified. Mr. Ropchand for the appellants 
argues that though the plaintiff may not 
have substantiated his allegations that the 
land was undivided in the sense of there 
never having been any demarcation or 
separation, and that the plaintiff was in 
joint poBseesioDof the share, yet the pleadings 
and the issues raised in the case covered 
suffieiently the main points of contention 
between the parties as to the alleged 
right of the plaintiff to any part of the 
Survey No. 591 and that, if a formal 
amendment were necessary, the Court 
should have allowed such amendment and 
net rejected the plaintiff’s entire claim 
on the ground on which this had been 
done. On this point the fundamental rule, 
as laid down by the Privy Council in 
Eshenchunder Singh v. Shamachurn 
Bhutto (1), is that the case tried must 
be such as is either raised in the plead* 
ings or is consistent with the case as 
originally laid, and that the state of facta 
and equities and ground of relief originally 
alleged and pleaded by the plaintiff should 
not be departed from. On the other hand 
there are various rulings that though a 
plaintiff may fail to prove the whole case 
set up by him, a decree may issue on the 
case proved, and the mere fact of the 
absence of a formal issue is immaterial 
when the defendant has not been taken by 
surprise, cf. Balmakund v. Balu (2), Sayad 
Muhammad v. Fat^h Muhammad (3), 
Ha$$anbhai v. JJmaii (4> and Ahmad 
Walt Khan v. Bhamsh'UhJahan Begam (5), 

(1) 11 M. I. A. 7i 2 lud. Jur. (m. i.) 7, 0 W. B. 

P, 0. 67; 2 Bar. P 0. J. 209; 20 E. K. 8. 

12) 26 A. 498; A. W. N. UOOS) 1 12 (P. B.). 

(8) 22 C. 824( 22 1. A. 4; 6 Bar. P. 0. J. 6(6. 

( 4 ; 28 B. 16:^1 6 Bom. U B. 892. 

(6) 28 A. 482; 10 C. W. N 620 (P. 0.)j 8 A- L. J. 
800; 8 C. h J.481; 1 M. L. T. 148; 8 Bom. L. B. 897i 
16 M. L. J. 269; 83 I. A. 81; 6 Bar. P. 0. J. 918. 
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X tbiok the prcssat oase is not, however, 
one in whiob the relief Aooght and granted 
by tbe Sabordinate Jadge can be eaid to 
be onteide tbe pleading? or to depend on 
a plea whiob has, in any way, taken the 
defendants by eorprise. The plaintiff has 
a dooament of title in his favour wbioh 
•prima facie gives him a right to some 
part of each of these three survey numbers. 
He oomes to tbe Coart and asks that 
tboEe survey numbers should be partitioned 
and separate possession given to him of 
bis partioular share as demarcated. Siob 
a claim, in my opinion, clearly includes 
a claim to relief by ejecting an; defendant, 
who rai-es the contention that the plaio'iff 
is not entitled to a partition of one of 
these survey numbers and that that 
number is in such defendant’s exclusive 
possession and ownership. Therefore, it 
seems to me that the Joint Judge ie not 
oorreoi in saying that tbe effect of the 
decision of the lower Court was to give 
the plaiutiff an ejectment decree for which 
he did not and could not ask. In any 
case tbe mere fact of his not specifically 
asking for relief by ejectment of the 
defendants from any part of bis demar- 
cated share, of whiob they had possession, 
would not debar the Court from granting 
such relief, if the Court thinks it just 
to do so, see Order V£l, rule 7, Civil 
Procedure Code. It is also to be noted 
that there is r.o finding by the Subordinate 
Judge that there are particular demarcated 
portions in these tbr^’e survey numbers 
whiob represent the prior partition of which 
be speaks. On tbe contrary, he finds that 
there are no boundary marks now in 
existence, showing bow tbe survey numbers 
were partitioned. Tbe only demarcation 
that does now exist is the splitting of 
the old Survey No. l'{2 into three separate 
survey numbers, on which tbe defendants 
rely in support of their case that Survey 
No. 591 exclusively belongs to them. 
But this is a demarcation by the Revenue 
Authorities which is not binding on tbe 
Courts, and wbioh can be onri'eoted if tbe 
plaintiff is able to show that he has a 
title to any part • of these three survey 
numbers which is in the defendant’s 
possession. The extracts from tbe Record 
of Rights which have been put in did not raise 
any presumption agaiost the plaintiff’s case, 


for tb? first ex’;raot which suppcr.'s the 
defendaots’ claim to Survey No. 591 ij 
neu^rilised by tba U^er exl;raob, which 
shows the pUiotiff as a co-sharer iu these 
survey numbers, [r. is quite clear from 
the issues raised and the learned Sub> 
ordinate Judge’s judgment that tbe parties 
were well aware of the real question in 
d(s'>ute, namely, the d-^fendants’ alleged 
exclusive right to th's Survey No. 591, 
and that the defend iots have not been 
taken by surprise or prejudiced by the 
mere fact tba*; the plaiutiff iu his plaint 
made an nnsnbatautiated allegation as to 
there having been no prior partition and 
hi? being in joint possession of the 
three survey numbers. 

It would, in my opinion, be very 
unfortunate if, after tbe case had been 
folly fought out in the lower Court, the 
litigation was to end in tbe oonolusion 
wbioh has been arrived at by the lower Court. 
Of course if ao effectual and osrtaiu parti- 
tion had been proved, then I quite agree with 
tbe learned Joint Judge that, whatever the 
documents might show to the contrary, 
yet the Court would not interfere with tbe 
partition already arrived at. But tbe Sub- 
ordinate Judge has certainly not found 
that any snob partition bsd bsen arrived 
at, nor has tbe Joint Judge discussed the 
evidence on this point and arrived at a 
conclusion to the contrary. 

Accordingly, I think this is a case in 
wbioh the Joint Judge has erred in law 
in dismissing tbe plaintiff’s suit on the 
preliminary point discussed in bis .judgment. 
1 would, therefore, reverse the decree and 
remand tbe appeal for re-admission on tbe 
District Judge’s file and fresh hearing and 
decision on the other points raised in tbe 
appeal by tbe defendants to bis Court. 

Costs to abide the re.snlt. 

EiNCiiD, A. J. 0. — The facts of the case 
are shortly as follows: — 

There was a Muhammadan family who 
owned a survey number, nbich at one 
time was designated as Survey No. 132. 
It is important to remember that the 
original owners were a family of Muham- 
madans because of tbe frequency with which 
the words undivided’ and “partition” have 
been used in tbe judgment of the lower 
Court. They had a separate interest in 
tbe property, but tbe property had never 
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been divided by metes and bounds. Prom 
the bands of this Mnbammadan family the 
defendants aoquired ^ird share and the 
plaintiff obtained at a Court sale a title 
to the remaining -jrds share. Oa the 
strength of his sale oertiboite the plaintiff 
want to the Brit Court and asked that he 
should be given the jrda of the property to 
whioh the sale oartiBoate entitled him. The 
defendants did not seriously dispute his 
right to the f rds, but they said that a portion of 
Survey No. 132, sinoa re-numbered as No. 591, 
had by prosess of time and possession 
baoome their ezolusive property. The lower 
Court found that the plaintiff was entitled 
to the $rds share and found also that the 
defendants had been in enjoyment of a 
oertain part of the property wbieh bad 
belonged at one time to the Musalman 
family, bat was unable to decide which part it 
was. The lower Court could Bad no evidence 
that defendants had been in eiolusive po.sses' 
eion of Survey No. 5 91. But looking to 
the papers which bad been filed in the 
suit, the lower Court found that the 
defendants ought to have been in possession 
of Survey No. 149 and part of Survey 
No. 59 i and it awarded to them this 
part of the estate; the remainder of the 
property the lower Coart awarded to the 
plaintiff. Against this decision, the defend- 
ants appealed to the Court of the Brat 
appeal. The learned Judge found that the 
land iu suit was divided property and that the 
plaiotiff was prevented by limitafciou from 
obtaining any relief. 

A second appeal his bean made to this 
Court. It appears to me that the learned 
Jadge of the liwer Court was in error 
when he said that tne defendaots were in 
possessiou of Survey Nj. 591 eitbsr as 
lawful owners or as trespassers. The Brst 
Court never found that the defend ants 
were in pcsie^aion of Sarvsy Nj, 59i at 
all. All the Icwer Court fjuad was that 
Ihe documents in the case showed that the 
defeodanti ought to be in possession of 
Survey No. Il9 aod part of No. 5J1. 

The learned Pleader for the deleodants 
hae urged that the plaiotiff on coming to 
the Court to eject the defendants sbould 
have proved faia poeaession of over 12 
years. But that is not, in my opinion, 
% ^eorrecl statement of the ease. The 
l^laiotiS e^oie to tb^ Oo^rt nqder th*? 


title based on the sale certiBoate. He 
claimed to have a frds share in the 
property, and this claim so far is not 
seriously denied by the defendants. 
When, therefore, the defendants contended 
in reply that they had been in exclusive 
and adverse possession of a particular 
part of this property, the burden of proof 
lay apoD them and that burden was rightly 
placed on them by the learned Judge of the 
Brst Court. 

As the learned Judge of the appellate 
Court made an error which vitiated his 
entire judgruent, I agree with the learned 
Jaiicial Oommissioner in ordering that the 
case be sent back for re-admission on the Ble 
and re. bearing. 

CoUs to follow the result. 

Case remanded. 


OUDH JUDIClAli COMMISSIONEa’S 

COURT. 

FiRST Civil ApfsaL No. 142 op 1916 . 

May 9 , lbil 9 . 

Present: — Mr. Daniels, A. J. C., and 
Mr. Lyle, A. J. C. 

KEi^Rl KUMaR akd others — Dspendimts 

— AePBLLiNTi 
tersus 

Musammat R\M RANI — Pl-intipf, 

MANGAL PRASAD and others — 
Depend iNTs — R espondents. 

Wajib*ul«ar/., connt ruction of— Document loonely and 
carelesBly vyorded — Official record^ endorsement on, 
made by public seruant in performance of duty, value 
of — Custom — Qurcession— Daughters^ exclusion of— 
Sankaldipj BrahmanR. 

In iiitor pro ting: documents like toajib-uUarzes^ 
an leas there are strong reasons to the contrarj^ the 
same word should bo construed in the same sense 
wherever it occurs in the document, [p. 727, col. 1.] 

Whore the whole document is on the face of it 
loosely and rarolesaly worded, it has to be inter- 
preted by taking it as a whole and seeing wbat on 
a natural construction it clearly means to lay 
down Cp* 72". coL 2«3 

An endorsement on an official record signed by a 
public sorrant in the performance of his dntios 
shoold^ in the absence of any evidence to throw 
doubts on it, be presumed to be correct* [p* 728 
col. 2. j 

Among donkaidipi Brahmaiis daughters aro by 
custom excluded from inheritance* [p. 796| rj\. 2.] 
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Appeal from the degree of the Sabordiaate 
Judge, Bahraiob, dated the 16th September 
1916. 

Messrs. A. P. Sen and H. K. Ohosh, for 
the Appellants. 

Baba Bisheshwar Nath Srivastava, for 
Kespoodent No. 1. 

JUDGMENT. — This appeal arises oat of 
a salt by Mu$'iimnat Ram-Bani for pos'es* 
sion of the property of her deoeased father 
Tbakar Prasad. The original defendants 
^ere two paternal ancles of Thaknr Prasad, 
Aohata Nand and Tek Dbar. Aohata Nand 
Bubseqoently died and his son Kesri Komar 
and his nephew Badh Sagar were sabstitat- 
ed in bis plaoe. Thaknr Prasad died in 1910 
leaving no sons bat one daughter, the plaint- 
iff. He had admittedly separated from bis 
collateral relatives and was euooeeded by 
his widow Muiammat Mabesb Dei who died 
on 20th Jane 1913. Oo her death the 
defendants as the nearest collaterals obtained 
possessbo of the property. The present 
salt was instituted on Sth Febraary 1914. 
Thaknr Prasad belonged to the clan of 
Sankaldipi Brahmans, who migrated to Oadh 
from Bhojpar in Behar and who are reputed 
to have originally epme to India from Oeyl >n 
(Sankaldip). They are mentioned on page 
30 of Mr. Carnegy’d Notps on the Races, 
Tribes and Castes of Oadh, prepared in the 
year 1868, in the following terms: ^ 

But besides all these, there are numeroas 
other families of Brahmans, with none of 
whom, however, have any of the above 16 
desoriptipDS any oommonion of food, marriage. 
These are: — 

(1). Sankaldipis who are said to come 
from Sankaldip op Ceylon, and to which 
tribe the. great Sbahjang family with its 
knighted chief belongs. The former inflaen- 
tial head of the local family, in the days of 
his power, tried to get the restrictions regard- 
ing intermarriage, &o , removed, but with- 
out snooesB: nor are the Sankaldipis permitted 
to take part in great saoriBces with other 
Brahmans.*’ 

The Sankaldipis of South Behar are men- 
tinned in Bhattaobarji’s Hindu Castes and 
Sects as a distinct elassof Brahmans having 
special customs of their own in respaot of 
marriage. 

The substantial defence to the suit was 
that in the family to which Thikur Prasad 
beloDjfsd, and indeed amon? the whole claq 


of Sankaldipi Brahmans, daughters are by 
custom excluded from inheritanee. The 
learned Subordinate Judge has rejected 
this defence and decreed the suit, hence this 
appeal. 

A large amount of evidence, both oral 
and documentary, has been adduced ii\ 
support of the custom and no less than 
twenty-three instances of exclusion in the 
family of the parties are mentioned by the 
witnesses for the appellants. We have to 
see whether the reasons given by the learned 
Snbordioate Jndge for rejecting this large 
mass of evidence are adequate and whether 
the evidence itself is sufficient to establish 
the custom set up, We will consider, first, 
the doonmentary evidence, whisb consists 
maioly of Wajib ol-arzes of the villages in 
which the property of the family is situated 
and other villages inhabited by Sankaldipi 
Brahmans, and of judgments in which the 
custom has been held to prevail among 
families belonging to this clan. The ancestral 
home of the family is in the village of 
Rursaba in the Bahraiob district, and the 
Wajib nl-arz of this village and also of 
Jagtapur, where the next most valnable por^ 
tioD of the property of the family is situated, 
have been produced. It appears that no 
Wajib- ul-aiz was prepared for the three 
remaining villages in which tbs property' in 
suit is situated as none has been produced on 
either eide. The defendant swears that none 
was prepared and he has not been oontradiot- 
ed. The relevant portion of the Wajib ul* 
arz of Kursaha, Exhibit A 189, under the 
head of rights of transfer and inheritance, is 
as follows: — 

If a co-sharer dies 'laualad* while in a 
state of union bis share devolves on his real 
brother or nephew, and his daughter or her 
issue {aulad) will receive no share, and the 
person in possession of the share will be 
responsible for the maintenanee of the widow 
of the deceased co-sharer and for effecting 
the marriage of bis daughters: and if be dies 
latealad\ in a state of separation, then bis 
wife will oontinae in possession of his share 
for her life without power of transfer and 
after her death the own brother or nephew 
. of the •^eo^a^ed oo-sbarer will be owner of 
th. sh :ie.” 

T e w(ird la toilad* means etymologically 

without issue”, but is frequently used in the 
sense of “without iQale issae.” In the same 
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way tlie word “aulo^,** whtoh etriotly opeak* 
in? means issne,” is frequently nsed in 
Wajib'Ol arzes and other doonmen^s in these 
provinees in the sen'ie of “male issae.’* It 
has to be determined from the context in 
eaoh ease when it is so need. The first rale 
in interpreting a dooament of this kind is 
that unless there are strong reasons to the 
oontrary, the same word should be oonstrued 
in the same sense wherever it oooars in the 
doonment. Here it is perfeotly olear that 
the word * la tealad" in the first portion of 
the oaaiom means “without male issue,” sinoe 
in the very same sentenoe there is a provision 
for the marriage of the daughters of the oo> 
sharer so dying and a definite assertion that 
the daughter and her issue are not entitled 
to any share in the inberitanoe. The 
natural rendering of the olause requires the 
word to be read in the same sense in the 
second portion of the ezlraot which deals 
with a 00 sharer who diss in a state of separa* 
tion. Any other rendering would be a 
forced and unnatural construction for which 
there is no warrant. The use of the word 
aulai” (issue or male issue), which is the 
Arabic plural of “tralod”, in the same doou> 
meot is entirely in accordance with the 
natural construction The reference to 
daughters and their issue must be to male 
issue, since a daughter’s daughter is not an 
heir uuder the Hindu Law whereas, apart 
from custom, a daughter’s eon ii’. The very 
next sentence after the portion quoted deals 
with the case of a separated oo sharer who 
dies leaving two wives one of whom hae a 
larger and another a smaller number of 
eons {aulad). It is provided that the eons of 
both wives shall talce equal shares, t. s., the 
dietribotioD shall be per captVa. Then again 
in describing the custom by which the eldest 
son receives a larger portion than bis brothers 
the word need for son is again “aulad^ 
The inference is irresistible that the words 
aulai” and "la toalad" are used through* 
ont with reference solely to male issne. The 
Wajib nharz was verified by all the six sons 
of Tbabnr Prasad’s grandfather Chandra 
Ohnr.Ohandra Char had two brothers Laohh* 
man Prasad and Sbambho Nath, the latter of 
whom bad one son Chet Nsratn. The latter, 
through bis agent Marl! Dhar, also verified 
ib> The Wajib ol aiz ix, therefore, a very 
•troog piece of evideuoe in the defeudaove* 

fayoar. Thy learoyd Sobordinate Jqdge 


lays stress on the fact that in the portion 
of the custom dealing with the eaee of a 
separated oo*aharer there is no express pro* 
vision for the exolusiou of daughters aud 
their issue, and be argued from this that 
exclusion of a daughter oaunot have been 
intended; aud an argument is also based on 
the fact that the provieion for the marriage 
of daughters which is contained in the first 
portion of the danse is not repeated in the 
second. The answer to this contention is 
that documents of this nature, prepared on 
information dictated by ignorant Zemindars 
and written down by Mnnsarims or other 
officials of the Settlement Department, were 
seldom drawn up with that precision which 
one may expect to find in a legal dooament. 
They are constantly found to be looeely and 
even angrammatioally worded. It is quite 
possible that whoever described the custom, 
having once mentioned definitely the exclu* 
sioD of daughters, did not trouble to repeat the 
same thing over again an be should have done 
when dealing with the case of a separated 
member. The socoession of daughters in an 
undivided joint family ie absolutely unheard 
of and it would never have oosurred to any 
one to think of mentioning it as a custom tn 
be recorded in the Wajib ul*arz, nnless the 
exolueioD bad extended to the case of a 
separated proprietor as well. The whole 
doonment is on the face of it very looeely and 
carelessly worded and what we have to do is 
to take it as a whole and see what on a 
natural oonetrnotion it clearly meant to lay 
down. We Hod an instance of the loose way 
in which it is worded even in the earlier 
portion of the clause, where provieion is 
made for the maintenance of the wife and 
the marriage of the daughters, but none for 
the maintenaDoe of the daughters until their 
marriage, though euoh maintenance was 
clearly incumbent on the person in possession 
of the estate. The nse of the words “brother 
and nephew” and the abeenoe of mention of 
other eqaally near collaterals each as the 
nnole is another instance of the same thing. 
We have DO doubt that these words ware 
intended to include collaterals generally. 
There may have been a special reason for 
specifying the real brother: the word “real” 
taken in eonnection with the mention just 
afterw>irdB of a man having two wives and 
issue by both may have been intended to 
indicate that relatiops of the wholy blood 
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would take in prefereooe to the relations by 
half blood. If the words ‘‘brother and 
nephew” are to be taken as exhaastive 
instead of illastrative, no provision whatever 
is made for what is to happen in ease there 
is neither issue of either sex nor a brother 
or brother’s son. Other instanoes of the use 
of *'bhai bhati-y* (brother and nephew) as 
meaning oollaterals generally are to bs 
found in Privy Coanoil Appeal No. 17 of 
1S05, Parbati Ktinwar v. Chandrapal 
Kunwar (1) vide page 1246 of the Privy 
Council Record— and in the Wajib ul a>z 
of Rammanpur Morar (Exhibit A 46 
on the present record). It is contended 
that the use of the word “real” (^cQt^i) 
before brother excludes tbe'constraotion, but 
it had to be admitted that grammatically the 
word “real” qnaliBes brother only and not 
nephew (.biradar- tada). As we have said, 
there may have been a special reason for the 
Qse of the phrase “real brother” in this case 
We are unable to follow the learned Sub* 
ordinate Judge when he says that the Wajib* 
nl-arz can only be held to imply the exclu- 
sion of daughters if the word ’7a wjlai*' is 
interpreted as meaning “leaving a daughter 
but no sons.” It clearly means simply “leav- 
ing no male issue” without referecoe to the 
question whether there are any daughters or 
not. 

' The learned Subordinate Judge further 
discounts the value of the Wajib ul arz on 
the ground that it was not veriBed by re* 
presentatives of all branches of the family 
anl that it was not verified by Thakur 
Prasad’s grandfather Chandra Ohur. As 
regards the latter point we think (hat if 
Chandra Gbnr, who most have been an old 
man at the time, sent all hie six sons to 
verify the Wajib ul atz on his behalf, their 
united verifioation carries a weight in no 
way inferior to that which their father’s 
signature would have carried. As regards 
the former poio^, the learned Snbordinate 
Judge has fallen into at least two errors of 
fact. He eays that it cannot be said for 
certain that Laobhman Prasad, the elder bro- 
ther of Chandra Cbor, and Mnrll Dhar agent 
of Chet Narain, the son of his younger brother 
really verified it. We can find no justification 
for this alleged uncertainty in view of the 


^ (1) 4 Ind. Cas. 26; .’Ji A, 467; 11 lom. L. B. 890, 
10 0. L. J. 216; »8C. W.N. 107^; 6 A L. J. 767* 12 

0. 0. 804} 19 M. h. J. WS; 36 I. A. 126, 


order of the Sadar Mnnsarim on the Wajib 
ul-arz itself, which states explicitly that 
Lacfahman Prasad and Mnrli Dhar general 
agent of Chet Narain verified all the condi- 
tions of the Wajib ul arz except their habits 
to pay lambardari dues and village expenses, 
and that it was solely on account of this 
objection regarding dues and expenses that 
they refused to sign it. This endorsement 
is signed by the Sadar Munsarim ar.d is an 
official record made by a public officer in 
the performance of his duties, and io the 
absence of any evidence to throw doubts on 
it, it certainly should be presumed to be 
correct. The learned Subordinate Judge is 
also in error in stating that Gnr Prasad, the 
grandfather of the plaintiff, did not sign the 
Wajib ul arz. We have examined the docu- 
ment and find bis signature upon it, and 
there is also a formal reo^^rd of the fact that 
be verified it. One of the defendants 
Aobuta Nand has been examined in support 
of the custom and has verified hi.» signatures, 
and the learned Subordinate Judge’s criticism 
that his younger brother Tek Dhar has not 
been examined as well and that every 
member of the family who is still alive has 
nob been called to verify his signature, seems 
to ns somewhat puerile. The Wajib nl-arz, 
it may be noted, was that of the first regular 
settlement of the year 1872. * ft was con- 
ceded by the respondeat in ibis Court that 
the Subordinate Judge’s orit oism regarding 
the verifioa ion of the Wajib-ul-arz oannoc be 
sopported. 

The learned Subordinate Judge repeats 
several times an observation drawn from an 
nnreported judgment of this Court to the 
effect that the provisions of the Wajib nl- 
aiz should be construed in a manner com- 
patible as far as may be with the rules of 
Hindu Law, If the learned Subordinate 
Judge understands by this that it is permis- 
sible to put a strained oonstruction on the 
custom recorded so as to make it tally with 
the general Jaw of inheritance, this is not 
what this Court meant to convey, nor is it a 
true canon of oonstruction. It is quite true 
that customs differing in no way from the 
general law are frequently found recorded, 
bat the primary, object of the Wajib ol-aiz 
was to record the custom, whatever it might 
be, and there was nothing to be gained by 
recording the custom in detail anlesa some 
differences from the general law were to b? 
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foand in it. In faob in Bojrangi Singh v. 
\Ianokarnika Bakhsh Singh (2) which was 
upheld hy the Privy Coanail, the Jadioial 
Commissioners of that time say vide the 
report of their judgment in Bajrangi Singh 
V. Manokamika Bnkhsh Singh (2)-— 

**Tbe object of the admim'etration papers 
was to record ouatoms varying the flindu 
Law, not to record the Hindu Latv ” 

Oudh Settlement Ciroalar No. 20 of 1833 
directs Settlement Officers to record the 
customs and usages of the village as affect* 
ing the rights of the proprietor” under 
a number of specified headioge. The Cir« 
oolar warns the Settlement Officer against 
recording the custom as he thinks it should 
be rather than as it is, and under this very 
head of rights of transfer and enooesMon lays 
down with special reference to pre emption 
oases that “it is unnecessary to record rights 

granted by law The general custom of 

the village in regard to succession will, of 
course, be noted ” 

The Wajib ul^arz of Jagtapur records the 
euatom of exclusion of daogbiers not merely 
by implication hut in express terms. 

“On the death of a co-sharer, alibis sons 
will inherit the estate in equal shares. 
A daughter gets no share by inheritance... 

A widow has also the power of adopting 

a child, hot the child tr ust be the nearest 
relation belonging to her husband's family. 
She cannot adopt a stranger.” 

It is possible to read this, as the learned 
Subordinate Judge does, as limited to the 
exclusion of a daughter in presence of sons, 
but this is not the literal meaning of the 
text and such a declaration would be eo* 
tirely enpeiflaoue. The subsequent clause 
debarring a widow from adopting any one 
except the nearest relation in her husband’s 
family is a strong iodication that total 
exolasioD was intended. The whole object 
an^ reason of a custom excluding daughters 
18 to keep (he property from passing away 
to another clan, and this notion was so 
etropgly present to the minds of those who 
stated |bhe custom here recorded that ac* 
opr^ing to t^hem even in the case of an 
adoption by the widow no person outside 
the family is to be allowed to take. A 
aipailar provision was found in the Wajib^al* 
aiz in the well known Select Cere No. 41 
. it) 80 A. 0. W. N 71 fp n •} 9 Bom L. R. 
MSie €. L. J. 76 ;3 M I. T 1(5 A L. J. 1; 36 I. A. 
4lk7 V. 1«. J. CC6; It .0. C ‘.8. 


{^Surjan Singh Gur Parshadj where (he 

learned Judicial Commissioner observed : 

It does not provide in express terms 
for the case of a sharer leaving daughters 
only, but such a case much often arise;.., 

and the only reasonable interpretation 

of this silence that commends itself to my 
mind, is that the general term 'daughters 
do not receive a sh'^rs’ was intended and 
unders'ccl at the time to record the ex- 
olu-^ion of daughters from inheriting a share 
under all o'rouraetanoes,” 

The criticisms made by the feubordioate 
Judge regarding the verification of the VVajib* 

ul atz have not been pressed before 
US. The custom is no doubt different- 
ly expressed from the manner in which it 
is stated in t’ e Wajib ul arz of Klursaha 
but this is easily accounted for by the fact 
that it was verified by a different set of 
persons living in a different distrfot and 
recorded by a different officer, Mauza 
Kursaha is in the Bahraiob district, whereas 
Mauza Jagtapur is in Gonda. The account 
of the rights of inheritance being iooompleie 
iu both oases, no strong argument can be 
based on the fact that some incidents men* 
tioned in the one are omitted in the other. 
When the respondent was pressed to point 
out any contradiction between the two, the 
only contradiction she could allege was in 
raspeot of the widow of a separated co- 
sharer. In Kursaba it is said that she will 
bold possession for life without power of 
transfer, but in Jagtapur that she will, of 
course, have tbepowerof sale and mortgage. 
But these apparently contradictory provisions 
almost certainly mean the same thing, 
namely, that she will have an ordinary 
widow’s estate with power of transfer for 
legal necessity but not otherwise. 

Besides the Wajib-nl'arzss of the two vil- 
lages Kursaba and Jagtapur in which rhe 
property iu dispute is situated, the appellants 
have produced the Wajib-nl>irz98 of twenty 
villages and the Eiwaj i am of five Parganas 
iobabited by Sankaidipi Brahmans, all of 
which record a custom of ezolustou of 
daughters. Of the twenty villages fifteen 
are situated in the Gonda district, two in 
the Bara Banki district and three in the 
Sultanpur district. In tbeFyzibad district 
a eiugle Riwajiam appears to have hsen 
prepared (or each Pargaoa. All these Wajib* 
ul'aizes and Biwaj-i-ams record a oqstom pf 
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exoInsioD of daagbtors. lusonie iostanodd the 
enstom is reoorded in almost ideotioal terms 
with that of Macza Jagtapnr, but io most 
eases the record is so olear that it is not 
possible even for the plaintiff to dispute 
the nature of the oustom recorded. Indeed 
the learned Subordinate Judge does not 
doubt the faot that a oustom suoh as the 
defendants plead is recorded io all these 
instanoes. Six of the twenty Wajib ul-atz^s 
expressly state that the parties governed 
by it are Sankaldipi Brahmans. In these 
oases the Subordinate Judge pats aside the 
dooument on the ground that it is not 
proved to relate to the family of the parties 
or that it relates to Sankaldipi Misras or 
Sankaldipi Pandes whereas the parties are 
Sankaldipi Pathak Brahmans. This oritioism 
entirely ignores the faot that the oustom 
pleaded is one extending to the whole San- 
kaldipi olan, whether the partioolar family 
affeoted is olassed as Misras, Pandas or 
Pathaks. It is oommon ground between 
the parties that Sankaldipi was originally a 
looal appellation and this is indioated by 
the extract from Caraegy’s Notes on the 
Castes of Oudh quoted in an earlier por- 
tion of this jndgment. The same observa- 
tion applies to the remark with wbioh the 
lower Court puts aside the five Riwaj-i-ams 
of the Fyzabad distriot. He says that it is 
mt shown that they relate to Sankaldipi 
Brahmans oonneoted with the defendants* 
family and that no members of that family 
reside in Pyzabad. The defendants never 
alleged that these Riwaj i-ams related to 
their own family. What they aimed at 
proving and have very thoroughly proved 
IS that the oustom exists among the San- 
kaldipi Brahmans wherever they are found 
The other fourteen Wajib ul-arzes are put 
aside as irrelevant by the lower Court, on 
the ground that there is nothing on the 
faoe of the doouments to show that they 
related to Sankaldipi Brahmans and that 
there is either no evidenae or insuffiaient 
^idenoe to show that they do so relate 
With one exception, not a single definita 
ontiaism is made of any one of the defend- 
ants numerous witnesses under this head 
The learned Subordinate Judge dismisses 
the whole of this large mass of, upon the 
faoe of it, respeotable evidenoe with suoh 
phrases as nor has auffiiient oorroborative 
evidenoe been produced to show that these 
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doouments refer to Sankaldipi Brahmans,” 
or no satisf -lotory evidenoe worth the name 
has been produoed to show this,” In the 
case of the Wajib*nl-arz of Jainuapur, Bx» 
hibit A34, the witness oalled to prove that 
it relates to Sinkaldipt Brahmans is dt8> 
missed with the re nark that he does not 
state an instanoe of the oustom— a remark 
which has no bearing on the value of his 
evidenoe as to the olass of persons whose 
onstoms the Wajib-nl-arz purports to reoord. 
The value of this large oonsensns of doou* 
mentarv evidenoe is enhaoosd by the faot 
that not a single Wajib-nl.arz has been 
produoed in rebuttal. We have been 
taken through the evidenoe of the witnesses 
under this head and it is suffioient to say 
that there is evidence in every instanoe 
that Sankaldipi Brahmans have proprietary 
or under-proprietary right, as the case may be, 
in the village. In a large number of in- 
stanoas the wituessea oalled are direct 
descendants of one or other of the persons 

by whom the Wajib ul-arz puroorts to have 
been verified. Thus Bhabhnti, D. W. No. 27, 
is able to give the names of all the persons 
who verified the Wajib*ul-arz, among whom 
was his own father Phargul Prasad. 

The plaintiff’s evidenoe did not oommenoe 
till that of the defendants was oompleted. 
If, therefore, the defendants had falsely put 
forward as applioable to Sankaldipi Brah- 
mans a Wajib-ul arz which really recorded 
the oustom of some other tribe, it would 
have been the easiest thing possible to contra- 
dict them. No attempt was made to do 
this and exoept in one or two instances. 
It has not been ssriously oonkenJed before 
us that these Wajib nl-arzes are not concern- 
ed with Sankaldipifl. 

The Wajib-ul-arz of Lohsa. Exhibit A133, 
deserves special mention. While recording 
the general custom of exolusiou of daughters, 
It mentions one speoial instance in whioh a 
daughter was allowed by the oonsent of all 
the eo-eharers oonoerned to take a life- 
interest. An exception like this for whioh 
a epeoial reason is given in the Wajib-ul- 

to confirm the general 
fhl! 1°'^ Subordinate Judge’s comment, 
that beoau^e of this single instanoe the 
custom cannot bo said to have obniinaed 
auineerrupted, uniform and oouscaut. is no- 
thing short of extraordinary. The Wajib-al- 
of Parsi (Joada, Exhibit A,125, alio 
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oonUiDB one featare of special infcereefc id 
that in common with the Wajib ul arz of 
the principal village in suit, Kursaha, it men- 
tions the fact that the original ancestor of the 
family originally came from Bhojpur in Behar. 

In the case of three of the 6ve Riwaj- 
i ams of Fyzabad jodgmonts have been 
produced in which the caatom has been 
held to apply to Sankaldipie. In answer 
to these the respondent produced three 
judgmente relating to Pargana Maogalsi in 
which the custom was not recognised. In 
none of these oases were the parties San- 
kaldipis and an examination of the judg- 
ments shows that they are of no value as 
evidence. In Exhibit 16 no issue of custom 
was raised at all. There had been arbitra- 
tion and the daughter’s right was admitted 
by the opposite party. In Exhibit 19 it 
was admitted by the plaintiff who pleaded 
the custom that the family did not belong 
to the Zemindari body of any village in 
Pargana Mangalsi and that the Riwaj-i'am 
did not relate to their family. lo the third 
case. Exhibit 29. no evidence whatever was 
tendered on the issce of custom. 

A point was attempted to bo made of the 
fact that except in the two villages in suit 
no Wajib*ul-arz bas been produced of any 
other village owned by members of the 
family to which Thakur Prasad beljnged. 
It had to be admitted, however, that there 
is nothing to show that members of the 
family own Zemindari property in any of 
the other villages. The plaintiff, as we 
have shown, has not attempted to produce 
any Wajib- ul-arz in rebuttal of the custom. 

The following witne.'ses among others 
testify to the prevalence of the custom 
among Sankaldipi Brahmans generally - 

Ohunni 0. W. No. 2, Din Bandh C. W. No. 
9, Dewanand C. W. No. 10, Jagdeo C. W. 
No. U, Sri Date. W. No. 14, Ram Padarath 
0. W. No. 17, Suraj Lai C. W No. 20, Sheo 
RatanO.W. No. 21, Sbeoambar C. W. No. 
25. Bhabhnti 0. W.No. 2?, Lai Behari C. 
W. No. 2d, Shiam Sundar C. W. No. 30, 
Ram Balan 0. W. No. 32, Ram Autar C. W. 
No. 35, Lalta Prasad 0. W. No. 38, Bhsgwat 
Prasad 0. W. No. 39,* Sheo Nidh C. W. No. 
43, Matadin C. W. No. 44. BishambharC. W. 
No. 45, Seva Datt 0. W. No. 46, Kali Prasad 

•In this oaaa hi» evidence is anpported bj a judg- 
ment npliolding the custom in a case to which he 
Umielf was a partjr. 


C. W. No. 47, Jadu Nath 0. W. No. 48. 

All these witnesses are Sankaldipi Brah- 
mans and many of them belong to the 
family of the parties. We can find nothing 
in the oross-examioation of these witnesses, 
and certainly no reasons are given in the 
judgment of the lower Court, which would 
justify US in rejecting the whole of this 
largs miSS of first-hand testimony. It is 
remirkable that though the plaintiff called 
evilenos, not a single one of her witnesses 
ventured directly to deny the existence of 
the custom. It is also not a little remark- 
able that Gaya Prasad, who has purchased 
a portion of the plaintiff’s interest and 
baea joined with her as a respondent in 
the appeal, has himself at an earlier stage 
in a petition, dated 4th September 1913, in 
the mutation Court pat in a claim based 
on the exclusion of daughters. 

We now turn to the evidence of parti- 
cular instances. A feature which distin- 
guishes this case from the unreported 
decisions (among which we include the case 
cited by the Subordinate Judge from the 
so-called Indian Cases”) relied on by the 
respondent in the lower Court, is the large 
number of instances of observance of the 
custom which the appellants have proved. 
No less than twenty instances have been 
established. The defendants attempted to 
prove twenty three instances but in one of 
these, that of Baba Ram, it turned out 
that there was a Will executed by him in 
favor of bis wife and after her death of 
his brother Satrohan. This, therefore, is not a 
genuine inatanoe and in two other instances, 
those of Bhagwan and Ram Nath, Nos. 2l 
and 22, the appellants have not printed, 
and apparently were not prepared to rely 
on, the evidence of the witnesses on whose 
testimony the instance rests, whom the lower 
Court considered unreliable. In the case 
of Ram Nath it was apparently discovered, 
while the case was proceeding, that this man 
bad executed a registered deed of gift in 
favour of bis daughter’s husband under 
which the latter succeeded. They aeked 
permiesion to put in a copy of ttiis doon- 
ment at the time of the cross examinatien 
of one of the plaintiff’s witnesses who was 
deposing as to her succession. This was a 
very reasonable request to which the learned 
Subordinate Jndge might well have acceded. 
He did not, however, see fit to do so. Tb9 
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appellants have asked leave to 61e it in 
this Court. The dooument in question is 
DO 97 over thirty years old and we are 
entitled to presume its genuineness under 
seotion 90 of the Evidenos Aot. That the 
Ram Nath who executed the dooument 
was the same who was referred to by the 
witnesses is suffisientlr established by the 
identity of his parentage and residenee 
with those proved in the appellants’ evi* 
dense. This ease really suoports the appel* 
lants. It is proved that Ram Nath was a 
separated Hindu and if bis daughter oould 
have succeeded as heir, there would have been 
no need to execute the deed of gift in favour 
of her husband Omitting these three oase^, 
however, there remain t976nty instances in the 
family to which the appellants belong which 
have been established by good evidence. 

The learned Subordinate Judge has rejected 
00 one ground or anotbsraU the instances which 
the appellants have proved. Whatever the 
reason may be — possibly because of the view 
which be took of the documentary evidence 
— the learned Subordinate Judge seems to 
have approached the oral evidence with *a 
predisposition to 6nd no merit in it what* 
ever. Many of the criticisms which he 
makes are utterly aureasonable. When he 
can 6nd no other fault with a witness, he 
remarks that the witness did not know the 
psdigrfe of his own family. This would 
be a perfectly good criticism if the witness 
professed to recite the pedigree of some other 
family, but when a witness mert-ly deposes to 
instances of exolusion of daughters which 
occurred within bis own knowledge, his 
accurate acquaintance with the family tree of 
the family to which he belongs is entirely 
irrelevant to the valne of his evidence. 

While dealing with the oral evidence, it may 
be well to mention that the defendants 
put in an old pedigree alleged to have been 
prepared by their father. The defendant 
Aohuta Nand has sworn that it was so 
prepared and there is nothing in bis cross, 
examination or in the pedigree itself to 
lead ns to doubt its genuineness. 

Part of it is oorroboratei by dooumsotary 
evidence, and in respect of the remainder 
there is a large amount of respectable 
oral evideoos some of which the learned 
Subordinate Judge has oritiolsad s^rerely 
and, as it seems to u.'>, most unfairly. This 
pedicree, having bjeo prepared a long while 


ago, naturally does not bring down the 
various brauohes of the family to the 
date of the suit. It is, therefore* most 
unfair to oast doubt on the aosnraoy of 
recent instances of exolusion of daughters 
stated by witnesses on the ground that 
the persons ooDoerned were not shown io 
this pedigree. Where the psreons concerned 
are not shown, the names of their fathers 
and other relatives appear. If the names 
of all the persons ooncerned had been shown, 
it would have been oonolasive proof that 
the document was not genuine. The 
parties are Rrahmans, among whom pedig* 
rees often are preserved with considerable 
care and for long periods. 

Besides Exhibit A7 the defendants pra* 
pared for the assistance of the Court a 
complete pedigree, Exhibit A8, containing 
the result of all the information they bad, or 
could collect. It was avowedly prepared to 
assist the Court iu understanding the evidence 
and it ip, therefore, a misuse of language for 
the learned Subordinate Judge to attack this 
document, as be does in one passage of his 
judgment (o. p. 449), as having been 
"deliberately manufactured to meet the re* 
quirements of the case." 

Ad important part of the pedigree, namely 
the line of Knlimao Pandit, is corroborated 
by a pedigree filed in the year 1881 by 
another member of the family in a case 
against the defendants and others aud 
admitted by all parties to that suit to be 
correct. This is a corroboration of very 
high value. The psdigree in question is 
over thirty years old and it cannot 
possibly be euggestei that there was any* 
thing collusive about its preparation. The 
pedigree is also supported by a namber 
of witnesses, three of whom speak to Kali* 
man’s line {vide Exhibit 8), two to Hari* 
mane line, oue to Rudra’s line and one to 
Pitambar’s line. The witnesses mostly 
testify to the branch to which they 
themselves belong. Where the witnesses 
only know part of the pedigree, as in the 
case of Ram Het and Sbeo Kumar, 
the Subordinate Judge dismisses their 
evidence as too meagre and vagne to be 
useful. Where a witness gives a full pe« 
digree as in the case of Ram Shankar, he 
says that he has learnt it by heart. It 
may be that Ram Shankar’s evidence is 
not entirely satisfaoDory aql that poaaiblf h8 
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may have learnt np some details for the par* 
poee of the ease, bat even if his evidenoe is 
diaoarded, there is ample oral and dooament* 
ary evideoee to eatablieh the geDoineness 
of the pedigree. The learoei Sabordinate 
Judge remarks regarding the evidenoe of 
the defendant himself that it only needs 
to be read onoe to be disbelieved. We 
have read it more than onoe and we 
do not think that the small oic^radiotions 
pointed oat in it are at all saffioient to 
destroy its general oredibility. Tbe defend* 
ant, having sworn to tbe old pedigree 
prepared by his father, stated that be was 
not aoqaainted with tbe details himself, 
thongh a good many details wbioh be 
knew be bad already given. The learned 
Sabordinate Jadge woald apparently have 
had him ewear to matters of whiob be 
was ignorant in order that the plaintiff 
might be able to arose examine him npon 
them. 

The defendants' seoond instance is that 
of Bbagwan Dat, who left a widow and 
danghter and whose property was inherited 
by his nephews on the death of the widow. 
The evidenoe in support of this instance 
IS strong, bat there is against it a jadg* 
ment of tbe Sabordinate Judge (not, of course 
inter par(es) in which beheld that Bhagwan 
Dat had not separated from his brother 
Chitaf. There are two facts which prevent 
this judgment being decisive. Tbe Brst 
IS that it did not become final. It was 
appealed against and in appeal the parties 
arrived at a compromise by which they 
divided the property between them in the 
proportion of ooe fourth and threefoorths. 
Tbe second point is that there is ia tb» 
judgment itself a patent error of law which 
luay have vitiated tbe oonolueion. There 
were three brothers Bbagwan Dat, Sarju 
and Cbitai. Bbagwan Dat and Sarju had 
admittedly separated. Notwithstanding this 
the Sabordinate Judge who tried the case 
MDsidered that he could presume that 
Bbagwan Dat and Chltai remained joint. 
There was other evidence but in forming 
bis ocnolueion he called in aid this enpposed 

of Hindu Law. In oritieising 
tbe defendants* evidence on this point tbe 
Sabordinate Julge leys stress on a sup* 
unguarded admission of Rtm Het, 
D» W, No. 8. The eupposed oontradiotioo ia 
w wilneee's evideaoe turns oat o b> na 


Contradiction at all. Bbagwan Dat, Sarju 
and Cbitai were originally joint, as they 
naturally would be, but they bad separated 
before the witness attained years of discretion. 
This is a oovenient place to notice two 
comments which are made by tbe Sabordi* 
nate Judge regarding this instance and are 
repeated in several other places in bis 
judgment. He says, first, that tbe defend* 
ants did not call Bbagwan Dat’s daughters 
or daoghters' sons and, secondly, that tbe in> 
stance occurred only 13 years ago and, there- 
fore, can be of no value. As regards tbe first 
point, so long as tbe defendants produced good 
and satisfactory evidence on a matter 
regarding wbioh a number of witnesses 
might be available, it is not a fair ground 
of attack that they *)hoaId not have called a 
particular witness. As regards tbe daughters 
in particular, Indians tend naturally to 
avoid calling a woman as a witness unless 
it is absolutely ueoeesary. As a matter of 
fact one of tbe defendants' witnesses Sheo 
Kumar is a son of tbe very man who 
took tbe property. No more direct evidence 
than this need be desired. As regards the 
second point tbe Subordinate Judge is very 
bard to please. Where the instances range 
from ten to thirty years old, he says that 
they arc too recent to be of value; when tbe 
defendants proouoed an instance fifty years 
old, as in that of Nidban, he says that tbe 
witnesses are not old enough for their 
evidenoe to be of any value, and this 
although tbe witnesses who depose to the 
instance expressly state that they heard of 
it from their progenitors. 

Of the witnesses who prove tbe inatanoe 
and who prove that Bbagwan Dat bad 
separated from bis brothers, Sheo Kumar 
and tbe defendant have already been 
mentioned. Potcing aside Bam Shankar 
whose evidenoe the lower Court for other 
reasons regards as nnreliable, there remain 
Sheo Narain, Bam Het, Hamai and Ram 
Dat, all of whom are members of the family 
and have personal knowledge of tbe parties 
concerned. There was very little oross- 
examination on this point and there is nothing 
in it to enggest that their evidence is untrue. 

Tbe third instance is that of Gokul, 
who lefc a widow and daughters but whose 
property was inherited by bis nephews on 
the death of tbe widow. Here again the 
defendants have prodnoed tbe most direot 
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evidenoe possiblei. as ooe of their witnesses 
is the SOD and another grandsoo of one of 
the very persons who inherited the property. 
It is diffioalt to see what better evidence 
ooald have been called. The learned 
Sabordinate Jodge makes mooh of the 
fact that there is a disorepanoy between 
their evidence and that of another wit' 
ness, Dbanpat, as the latter was under 
the impression that CokoTs brother) were 
alive and took the property. This witness 
very maoh more remotely oonneoted with 
Gokol than are the other two, and the 
fact that he makes mistakes is not a saffi- 
oient reason for rejecting the evidence of 
the persons immediately oonoerned in the 
transaction. 

The fourth instance is that of Sheo 
Ratao who left a widow and daughter. 
After tbe death of the widow the estate 
was taken by collateral) to the exclusion 
of tbe daughter. This is a particularly 
strong instance. Apart from tbe defendants* 
witnesses it is supported by tbe plaiutiS’s 
first witness, the Patwari. It was not suggested 
in the Court below that this witness was 
in any way hostile to tbe plaintiff. It is 
also supported by tbe Ehewats of the village, 
which show that on Sheo Ratan’s death 
his widow succeeded and on the death of 
tbe latter tbe collaterals, it is not disputed 
that Sheo Ratan had a daughter and the 
evidence clearly proves that he was a 
separated Hindu. This instance is further 
supported by certain proceedings which 
took place in tbe Civil Court. After the 
death of tbe widow the reversioners sued 
to recover the property from a creditor 
to whom the widow had mortgaged it. 
They admitted in their plaint tbe existence 
of a daughter aad daughter’s son, but 
pleaded that these persons were excluded 
from inheritance by family and local custom. 
At the instance of tbe defendants the 
daughter and daughter’s son were made 
parties. They filed a written statement 
which is on record, admitting that by 
family custom they had no right to the 
property and asking to be discharged from 
the suit. They were accordingly discharged. 
The learned Sabordinate Judge seems to 
have been hard put to it to find a reason 
for rejecting this inetanoe. He suggests 
without a shadow of evidence that tbe 
written statement may have been file! with 


some -uUerior object. The written statement 
was put in more than a year before the 
filing of the present suit between parties 
who, though descended from tbe same 
common ancestor, are very remotely connect' 
ed with the parties to this case. 

It would take too long to review the 
other instanaes with the same particularity, 
though we have for 'our own satisfaction 
examined the evidence on which they rest. 

A few remarks may bs made to show how 
unsatisfactory is the manner in which these 
instances have been dealt with by the 
lower Court. Much is made of the disorepau 
oies which will naturally occur, especially 
in the older instances, as to the length of 
time that has elapsed since tbe party con* 
oerned died or as to when tbe witness 
first beard of tbe instance. A great point 
is also made against the defendant as to 
his not having mentioned osrtain instances 
in givini? evidence in the mutation proceed' 
ings. Mutation oases are decided on the 
bssis of possession, and any one who has 
tbe smallest acquaintance with tbe manner 
in which such oases are decided must know 
that witnesses are not examined on points 
of custom, with the same minuteness with 
which they are examined in the Civil 
Coart, even where snob questions are entered 
into at all. In other oases a point is 
made of the fact that the names of the 
parties do not appear in the old pedigree, 
Exhibit A 7. As has already been pointed 
out, it was impossible, having regard to 
tbe date when that pedigree was prepared, 
that all tbe names should have been shown 
in it, In commenting on the fact that 
instances 19 and ;i0, Cbhedi and Sheo 
Chat an, rest on tbe evidence of a single 
witness Beni, the Subordinate Jodge appears 
to attach no importance to tbe faot that 
one of the persons concerned, namely, Sheo 
Cbarar, was Beni’s own uncle and that it 
was Beni himself who inherited the pro- • 
perty. Tbe learned Sabordinate Judge re* 
marks that Beni is oontradioted by Site 
Bam, P. W. No. 33, tbe 8on*in'lawof Chbedi, 
who says that his son Sudama inherited 
Cbbedi’s property. The learned Subordinate 
Judge does not say whether he hiqiself be* 
lievea this witness, and we ourselves should 
not be at all prepared to do so. If the 
learned Sabordinate Judge had been disposed 
to apply to him the same standard of sri* 
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tioism as be applies to the appellants’ evi* 
denoe the witness would have been a very 
good mark, for be oontradiots himself re^ 
peatedly and very badly as to the age of 
bie son and the date when his wife died. 
That portion of Beni’s evidenoe in wbiob 
be deposes that he himself inherited the 
property of his onole Sbeo Oh 16 
absolutely unoontradioted. The defendants 
examined altogether nineteen witnesses belong* 
ing to tb® family ; the plaintiff examined 
only one Mohan Lai, P. W. No. 4. and bis 
evidenoe has not been relied on by the lower 
Court. Apart from speoial inetanoee these 
witnesses almost without exception depose 
to the oustom of exolusion of daughters 
wbiob prevails in the family. 

The argument on wbiob the respondent has 
plaoed mdst relianoe in explanation of these 
iustanoes is that in most (though not in all) 
oases the property involved was mall and, 
tQ6f€ford, ib 18 6aggf68ted that the daughters 
or daughters' sods may not have wished to 
elaiai it. This might explain one or two 
of the instanoes, bat it is hopelessly inade* 
Qaate to sever the large number of cases 
I appellants have proved. The 

plaintiff attempted to prove four instances 
of daughters* SDOoession in the family. 

ese inetanoee were apparently not believed 
by the ^earned Subordinate Judge, as be 
does not refer to them in his judgment. 
The Brat is the oase of Chhedi, already 
referred to as the appellants’ 19th instance, 
ibe learned Subordinate Judge deals with 
*t as one of the defendants’ instanoes and 
merely says (hat the defendants’ witness is 
•ontradioted by Sita Ram. The second oase 

Nath, which was also one 
0 the defendants’ instanoes and has already 

now appears that Ram 
»*eonted a registered deed of 

Sk !!• daughter’s husband. 

. ® wird is that of Kedar, who is said 
J been succeeded by his daughter 

witnesses to this are Mohan Lai 
V ” • "0- •*, and Sita Bam P W. No. 33. 

letter witness admits that Kedar 
jWt no Zsmindari or tenancy land, this 
itanoe eannot be considered to be of any 
woe. Mohan L.l asserted at Brst that 
^ left iD«'Teable and immoveable pro* 
of the value of Rs. 2.000. When 

Ki***^* ^ edmit that the 


highat of tenancy land which he bad re- 
linquished at the time of bis death. Mohan 
Lai was a witness originally summoned by 
the appellants. He seems to have gone 
over to the side of the plaintiff and was 
teLderedasa witness by the latter, fie is 
now put forward by her as her most valuable 
witness, deposing to no less than two oases 
of suoeession by daughters. The fourth 
instance, that of Ram Oban, said to have 
been succeeded Brst by his widow and then 
by bis daughter Eishan Dei, is deposed to 
by the same unreliable witness Mohan Lai 
and by no one else. We are unable to 
place any reliance on these alleged iu* 
stances. 

In addition to these twenty instances 
inside the family, the appellants adduce 
evidenoe of forty-niue witnesses outside the 
family bat within the Saukaldipi clao. We 
have not been taken in detail through 
them all, but we have been through a 
selection of them including all those which 
are supported by documentary evidence 
apart from the Wajib-ul-arz. The only one 
of these forty-nice instances which is 
noticed in the lower Court’s judgment is 
that of Acobhebar (o. p. 400), which the 
learned Subordinate Judge dismisses with 
the remark that it is very recent and 
cannot be of much use. The only comment 
he makes on the remaining forty-eight in- 
stanoes is that they are not connected by 
blood- relationship with the defendants and 
that most of the instances are supported 
only by a single witness. The latter re- 
mark is not altogether correct, but even if 
it were, the record is bulky enough as it 
is. We tremble to think of the bulk it 
would have attained if half a dozen wit- 
nesses had been called in support of each 
instance cited. Most of the instances are 
in corroboration of Wajib-ubaizes wbiob have 
been produced recording the eustom, and 
several of them are supported by extracts 
from the Ebewat ebowing that the alleged 
collateral suecession did take place. In* 
stances of this are too numerous to specify. 

In some cases such as Uttri, 0. W. No. 22, 
the witness examined is the person wba 
himself snooeeded to the property. In this 
oase the widow of the deceased Hm Naraia 
made a gift in favour of her daughter and 
the witness bad to go into Oonrt to get 
it set aside. The questioo of exeluttop 
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ddDghters was the Drinoipal iseoe in the 
ease (Exhibit A136} and was decided io 
favour of the plaintiff, and this jodgment 
was npbeld by the District Judge in appeal 
(Exhibit A137;. Similarly in theinstaoce 
of Sbeo Dat cf Maaza Qabraula, the witness 
called Jagdeo is the man nbo snocpeded to the 
property. Io three of the Fyzabad instances 
the matter was broagbt to the test of a sait. 
In one of these oases Sbeo BalaV, the collateral 
who succeeded in preference to the daughter's 
son, was 6ve generations removed from the 
deceased. He had to 61e a enit against the 
danghter’s son and the I^Iansif in an elabo* 
rate judgment found the custom proved. 
It does not appear that there was any appeal. 
This suit was brought after the death of 
the widow. Apparently them bad been an 
earlier declaratory suit in the life of the 
latter broagbt by Sbeo Balak's father and 
uncles, for we have on the record a judg- 
ment of the subordinate Judge, Exhibit A18, 
dated the 7th January 1901, m which they 
sued as reversioners of Har Gobind to set 
aside an alienation made by bis widow. 
The Munsif’s 5nding is recorded in these 
terms: — 

"1 Bnd that a daughter and ber son do not 
inherit in face of a collateral among 
Sankaldipi Brahmans in ibis part of the 
Province.” 

This judgment was upheld by the District 
Judge in appeal (Exhibit A 20). 

In answer to these intances the learned 
Advocate for the plaintiff has given a list of 
forty-five instances among Sankaldipis outside 
the family to which his witnesses depose. Six 
of these instances are said to be deposed to 
by two witnesses; the remainder rest on the 
uncorroborated evidence of a single witness. 
We have not beeo taken through this evidence 
' which is not touched on in the judgmeut of 
the lower Court, but the plaintiff's Advocate 
has selected two instances which he consider- 
ed tis the strongest to lay before us. These 
two instances were selected on the ground that 
they were corroborated by the defendaote’ 
' eviiience. The supposed corroboration by 
the defendants’ witness Sbeo Naraio ooneists 
merely of a statement that some of the 
tenancy I&nd which belonged to the deceased 
Uma Dat^is now cultivated by Uma Dat’s 
daughter’s son.- This, of course, proves no- 
thing. There is nothing to prevent a land- 
lord letting land to the grandson of a former 


ri9i& 

tenant. The witness on the plaintiff ’.q. side who 
proves this instance, Bhai Lai, P. W. No. 10. 
is a man who was once on the side of the 
defendants but has turned round and is now 
in close association with the respondent Oaya 
Prssad, on whose behalf he deposed in the 
mntation case. The second supposed instaoce^ 
that of Ganesh’s daughter Musammot Sandra, 
is one which required some bilduess on 
the part of the plaintiff to rely on. It is 
quite true, as appears ff)!! the evidenos of 
Bhagwat Prasad one cf ths wi'ueaas^ exa- 
mined by the defendants on CommissioD, 
that idu$ammat Sandra is at the present 
time in possession of her father’s property, 
lb appears, however, that Tirbani, the nepheW 
of the deceased Ganesb, brought a suit to 
recover it from ber but unfortnuately for 
himself allrwed the suit to bs dismissed 
by default. Hr appealed from this decision 
UDsncoessfully and pr-rosediogr in revision 
are now pending. If these are the strong- 
est inetanoes which the respondent’e Advocate 
can produce, he has certainly acted wisely 
io not attempting to press the remsiuder. 

We have examined the evidence at perhaps 
DDuecessary length, beoanse we are differ- 
ioR from the lower Court on what is large- 
ly a question of fact. But for this a much 
briefer judgment would have sufficed. The 
evidence in support of the appellant’s case 
is simply overwhelming. If this evidence 
is not Boffioient to prove the onstom, it is 
difficult to understand what (videnoe could 
ever be accepted as adequate. 

We allow the appeal, set aside the jedg- 
ment of the lower Court and dismiss 
the plaintiff's suit with costs in both Courts. 
Costs in this Conrt will be against all the 
respondent^, inpluding those who have been 
added in appeal. 

Appeal fiUoteed. 
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UAUAHMAD FAIZ V. 8ANDTS. 

CALCUTTA HIGH COURT. 

Apisal from Original Decree No. 179 

UP 1S99. 

July 25. 1902. 

rr€6ent: — Mr. Jastioe Ghose and 
Mr. Jastioe Geidt. 

MAHAMMAD FAIZ CHOWDHURr— 

Appellant 

venu$ 

E. P. SANDYS — Response M’. 

Bengal Tenancy Act (Mil li. C. o/ 18 nV, 0 .*;,nR, 

100— Rules framed by Calcutta High Court unier s. 
lOOj r. i^Suit by conmon inunayer (njain^ii ex^fimntnjer 
for account and recovery uf balance duCy aliether tnuin- 
tamable-^ Sanction of Diulrict Judge^ ichclher nccef^'*(try 
—Failure (o obtain sanction^ effect of. 

A fluit by the comiiiuu maaajjer of an e^iuie 
against an ex-managor for accounC and for recovery 
of auch sums of money us inuy upon account boinj; 
taken be found due by the latter, is for the purposes 
of management of the estate as conto in plated 
uy clauae 3 of sect ion W8 of the Bengal Tenancy Acl, 
and IB maintainable, [p. 749 , col. 2 . 1 

•/. — But such a suit is not inuiutaiuable 
Without the sanction of the District Judge as 
wquirod by rule 4 of the rules framed by the High 
Court under section too of the Bengal Tenancy Act. 
[p. 738, col 2.] ® ^ 

' Whore the District -Tudge is cognizant of the steps 
being taken by a common manager for the purpose 
of recovering wbat he considers to be due to tlic 
Oiteto, and passes orders practically allowing the 
common manager to go on wiih a suit lie has 
instituted, this is a auflicient complumce with the 
requirements of section 98 of the Bengal Tenancy 
Act and of the rules of the High Court under 
•ertionlOO. [p. 789, col. K] 

Oeidtf 4 of the rules framed by the High 

yoort under sectiou lOG of the Bengal Tenancy Act 
doee not down that a suit nbicli requires the 
unction of the District Judge inust be dismissed if 
***TkV**^*^ ^''itjiout such sanction [p. 74^, col. 2.} 
This role is a check oii expenditure and the only 
neoessary consequence of the iofringoinent of the 
rule 18 to make the manager liable fer all expenses 
mproperly tncoiTcd. The check contemplated by the 
rule U fully met by imposing this penalty on the 
nauager and the penalty is applicable to all breaches 
of it. [p. 740, col. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, Tipparah, datai the 27th 
Febraary 1899. 

Moulvi Sera'ul Isl>m aod Baba Akthay 
■Kumar Baneriee, for the Appellaot. 

• Dwirki Nath Ohuckerbutty, for tbe 

Supoodeot. 

t JUDGMENT. 

• L— This appeal arises out of a 

for asMoQl and for tbe delivery of 
MOOBot papers, iostitated by a oommoD 

Mabammad Faiz Ohowdhnry, 
pppoioked as saoh by tbe Distriot Judge of 

47 


Tipperah under seotion 95 of tbe Bengal 
Tenanoy Act, against Mr. E. F. Sandye, an 
ex-oommon manager. Tbe defendant was 
disoharged from the office of common 
manager and Mabammad Paiz, the plaintiff, 
was appointed in his place as the common 
manager. 

Tbe suit has been dismissed by the 
Sab:)rdinate Judge on the ground that tbe 
right to .sue for accounts was in tbe owners 
of ihe estate and not in tbe common 
manager, aod that, at any rate, tbe 
common m'lnager could not maintain a 
suit suob as wae brought without the 
express sano'lim of the Liistriot Judge, aod 
that such sanction had not been obtained. 
The suit, we may here mention, was a 
suit not only for aoonunt, but also for 
recovery of such sums of money which, 
upon tbe account being taken, might be 
found due by the defendant to tbe estate; 
and the plaintiff valued tbe claim at 
Rs. 5.4b2-15.0 odd. 

Seotion 98 of tbe Bengal Tenauoy Act 
provides in olauee (3h 'He” that is to say, 
the manager, "shall, subject to tbe control 
of the District Judge, have, for the purpose 
of management, the same powers as tbe 
oo-owoers jointly might but for his 
appointment have exercised, and tbe oo. 
owners shall not exercise any such power.” 

And the question which in the drst 
place demands oor consideration is whether 
a suit for aioount and for recovery of snob 
sums of money as may upon account being 
taken be found due by an ex manager, is 
for tbe purposes of management of tha 
estate aa contemplated by clause (3) of 
section 98 of tbe Act. Tbe matter is not 
altogether free from doubt, but after tbe 
best consideration that we have been able 
to give to it, it eeema to us that it is for 
the purposes of management. Under 
section 98 a common manager is entitled 
for tbe purposes of management to exercise, 
though under the osntrol of the Distrxet 
Judge, all the powers which the oo.owners 
joiotly might exercise. He could for the 
purposes of soob management realise rents 
from tenants: ha could, if necessary, take 
snob proceedings in Court for tbe purpose 
of realising rents : he could, so far as we 
san see, recover or take proceedings to 
recover moneys due to the estate from 
debtora^all this, uo doubt, eubjeet to tbf 
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ooDtrol o! the Dietriot Jadge, bal; still as 
regards the recovery of each does, whether 
they be rents or other moneys, it would, 
we think, be for the purposes of the manage- 
ment of the estate in the hands of the 
oommoQ manager. As bearing upon the 
question whether the oommou manager is 
entitled to bring such a sui*-, or whether 
the right is in the owners of the estate, 
the Subordinate Judge in his judgment 
has relied upon olausee (6) aoJ (7) of 
seotion 98 and seotioo 103 of the Aot. 
Clause (5) simply deohres that the common 
manager shall keep regular accounts and 
that the co-owners or any one of them 


is entitled to inspect or take copies of the 
accounts kept by the manager. A proprietor 
is certainly entitled to Inspejt the accounts 
in order to keep himself informed as to 
what is going or; bat it does not follow 
from this, as the subordinate Judge thiuke, 
that the right to bring a suit for a^coaut 
against an ex-maoager is in (be proprietors, 
and not in the common manager. Clause 
(7) of (he section simply says that the 
manager may make any applioation which 
the proprietors could make under seotion 
103. That seotion, as it stood in the Aot 
of 1885, declared that on the applioation 
of proprietors or tenure-holders, and on 
depositing or giving security for the required 
amount for expenses, a Revenue Officer may, 
subject to and in accordance wieh the 
rules made in this behalf by the Local 
Government, ascertain and record the 
particulars speoi6ed in seotioo lOJ with 
respect to the estate or tenure or any part 
thereof.” Seotion 188 of the Aot, however, 
provides: “Where two or more persons 
are joint landlords, anything which the 
landlord is under this Aot required or autho- 
rised to do must be done either by both 
or all those persona acting together, or by 
an agent authorised to aot on behalf of both 
or all of them.” Reading these two sections 
together, it would seem that one of the 
co-owners of an estate could not apply for 
the Record of Rights, and in view of this 
disability of one of the eo owners of an 
estate seotion 9$ of the Aot provided in 
clause C7) that a common manager might 
make any applioation which the proprietors 
could make under section 103, so as to 
empower him as the agent of the whole 
body of owners to make an application 
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for the purpose of the Record of Rights. 
Section 103 has, however, bseu modified by 
the Amending Aot so as to empower one 
or more of the proprietors to apply for a 
Record of Rights. But, however that may 
be, it seems to ns that the Subordinate 
Judge is in error in thinking that the 
existence of clause (7) in section 98 is 
a strong ground in support of the view 
that it was not the intention of the 
Lsgislature to oonfer npon a common mana* 
ger the right to bring a suit of this kind, 
or any suit whatever. 

The next question that demands our 
ooDsideration is whether the common mana- 
ger could institute the suit without the 
sanotioD of the District Judge. As beariog 
upon this question we have to refer to 
section (00 of tb) Act, and the rules which 
the High Court has framed ia aoeordanoe 
with that seotioo. It provides: “The High 
Court may, from time t) time, make raids 
defining the powers and duties of managers 
under the foregoing ssotioo.” Rile 3 of 
the rules framed by the High Court lays 
down that No manager shall have power 
to sell or mortgage any property, nor 
shall be grant or renew a lease for any 
period exceeding three years, without the 
express sanotiou of the District Judge,” 
and so forth. Then oomes rule 4— **rba 
manager shall apply for the sanction of 
the District Judge to any aot which may 
involve extraordinary expense.” Rule 5 
provides that “No manager shall have 
power to compromise any suit or relinquish 
any claim without the express sanction of 
the District Judge.” 

These roles have the force of law and 
it seems to us, having regard to rule 4, 
that the manager was bound to have 
applied to the District Judge for sanction 
before bringing a suit for account and 
recovery of moneys that may be found 
due from tbe defendant, because the bringing 
of such a snit would certainly involve 
extraordinary expense, and so the manager 
did apply to tbe Judge for such sanction. 
We find that on the 7th January^ (898 
an applioation was made by Mr. SMliyef 
tbe ex-manager, for return of the Beeurity 
that he bad deposited. Dpon that, the 
then District Judge ordered as follows: 

I will put this matter off till 2od 
February. If qq gait is instituted Iv that 
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date 1 vvill order the seoarity to be returned.’* 
On the Slst January 1898 the following 
applioAtion was made by the plaintiff, the 
common manager, to tbe District Jndge : — 
That as it is neodssary to bring a suit 
against Mr. G. F. Sindys, late manager of 
Dnrgacbaran Talnk, on behalf of the 
proprietors of the said Talnk, for accounts 
and money and as tbe plaint has already 
been drawn op, tbe proprietors wish your 
petitioner to bring tbe suit and defray tbe 
oost of the said suit from the estate fund, 
but he is unable to do so unless ordered 
by your Honour. Therefore, respectfully 
tbe petitioner solicits your permission to 
bring the suit and to defray tbe costs of 
tbe same from tbe estate fond. Tbe 
valuation of the suit is at present put 
down as Rs. 5,982*1 5-0. Your petitioner as 
in duty bound shall ever pray.” Upon 
this petition the following order was 
recorded by the then District Jo-lge: “It 
does not appear that my eanotion is 
necessary; tbe manager can act on bis 
own initiative.” Tbe manager then institut* 
ed tbW suit. 

Later on we find that the District 
Judge recorded the following order:— “I 
am informed to>day that a suit bae been 
instituted against Mr. Sandye for recovery 
of moneys received by him as manager; 
till the suit is decided, it would not be 
proper to return tbe security (that is, tbe 
security deposited by the ex-manager). 
Let this application be struck off the 61e.’* 
So that the District Judge was fully 
cogoiziDt of the steps that were being 
taken by tbe common manager for the 
purpose of recovering what he considered 
to be due to tbe estate. The learned 
Judge did not say to him: “ You must 
not bring, or go on with tbe suit and 
1 do not authorise you to incur the expenses 
for bringing snob a suit.” Oo the oon« 
traiy be passed orders practically allowing 
the plaintiff to go on with the suit, though 
under a mistaken notion. If that is the 
sorreot view to take, it would seem that 
the requirements of section 9o and the 
. roles framed by tbe High Court under 
■notion 100 were eubstantially complied 
with. The seotion 98, as already mentioned, 
pwvidee that a common manager, subjeot 
only to the control of the District Judge, 
t purpose of management, do 


all acta which the oo>ownera jointly might 
perform. It was quite open to the Judge 
to disallow tbe application that was made 
by tbe plaintiff on the ^Ist January 
1:98, or to prohibit him from oontinning 
that suit when tbe matter was distinctly 
brought to bis notice; but, as I have 

already said, be practically acquiesced in 
the suit being brought, and in allowing 

it to go on. It may, no doubt, be said 

that tbe Judge did not exercise, or rather 

declined to exercise, any control in the 
matter which w.is brought to his notice. 
Yet it seems to me that it does not 
really affect tbe question in tbe present 
case, because tbe law allows the common 
manager to do every act in oonneotioa 
with tbe management, oaly subject to tbe 
control of the District Judge, if be 
chooses to exercise snob oontrol— and the 
common manager, so far as he was oon< 
oerned, oompHed with what Rule 4 directs. 
I am of opinion, as already indicated, that 
the requirements of tbe law and rules 
framed by tbe High Oourt were substantiaL 
ly complied with in this case and that the 
suit was maiotaioable. 

For these reasons we are of opinion 
that tbe decree of tbe Court below 
dismissing tbe suit ehould be eet aside, 
and the case sent back to the Subordinate 
Judge for trial upon the merits. 

Costs will abide tbe result. 

Geidt, J. — I concur with my learned 
brother in tbe order to be passed in this 
case, and generally in tbe reasons stated 
by him for passing that order. I only 
wish to add that though I agree with 
him in thinking that seotion 98 of tbe 
Bengal Tenancy Act confers on a oommon 
manager tbe power to bring against an 
ex^manager a suit for papers and acscants, 

I am doubtful whether tbe effect of rale 
4 framed by tbe High Coart under section 
100 of tbe Act is to withdraw that power 
nnless the common manager first obtains 
tbe sanction of the District Jndge. 

The rule runs as follows; “The manager 
shall apply for the sanction of tbe Distriet 
Judge to aoy act which may involve 
extrsordinary expense.” It is not framed 
in tbe negative like the rale whieb im* 
mediately precedes and the rale whioh 
immediately follows it. Role 3 lays down 
that : “No raansgsr eball have power to 
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sell or mortgage any property nor shall 
be grant or renew a lease for any 
period ezoeeding three years wifchoat the 
express sanction of the District Jadge, 
etc.’’ Rnh 5 lays down that ‘*No manager 
shall have power to compromise any sait 
or relinquish any claim wifchoat the express 
sanction of the District Jadge.” The 
effect of these two rules is clear and on* 
mistakable; the acts forbidden by these 
rales are nail and void ab initio, and the 
parties to such transactions are in the same 
position as tboagb the transaction had never 
taken place. Can we attribute the same effect 
to rale 41* 

it is obvious, I think, that a similar 
result does not necessarily follow on all 
infriDgements of rule 4. If a manager spends 
extraordinary sums without the sanction of 
the District Judge, I take it that those 
sums could no* be recovered from the 
person to whom they have been paid on 
the ground that this sanction had not 
been obtained. Hole 4 is a check on 
expenditure and the only necessary coo* 
sequence of the infringemeDt of the rule 
could, iu my opinion, be to make the 
manager liable for all expenses improperly 
incurred. Take for instance a concrete 

case,, where a -manager without the District 
Judge’s sanction brings op at great expense 
from Galontta Connsel to oondnot a suit. 
Counsel would he entitled to his fees from 
the manager, but the maoager, if the 
District Judge disapproved of bis act, 
would be personally liable for those fees. 
In the same way a manager, who, without 

the sanction of the District Judge, institutes 

a suit which requires that sanction on 
the ground of its involving extraordiiiary 
expense, would be liable personally for 
all sums thus improperly spent The check 
contemplated by the rule ie fully met by 
imposing this penalfy on the manager, and 
the penalty is applicable to all breaches 
of it. Bnt if yon go further and say that 
a suit instituted by a manager without 
the sanction of the District Judge is not 
maintainable and must be dismissed, you 
add a second consequence which can only 
be imposed on a few breaches of the rule 
you do not subject the manager to any penalty 
but yon may subject to a severe penalty the 
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For the reasons above given I am 
inclined toehold that rule 4 does not even 
by implication lay down that a suit which 
require? the sanction of the District Judge, 
must be dismissed if instituted without 
such sanction. When po-vere conferred by 
law are deBoed by rules, the rules, io my 
opinioo, should not be iuterpreted as 
imposing any restriction on those powers, 
except such as is in terms expressed or 
can bs olsarly inferred from the wording 
used. 
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OQDH JUDICIAL COMMISSIONER’S 

COURT. 

SgopHi* Civil AipgiL No. 75 of 1919. 

Jbly 17, 1919. 

Present:^ Pandit Kanhaiya Lai, J. 0. 
KAmCRAN — Dafchdamt No. 2— 

Appcllim 

tersvs 

P'-AINTIIF — Rcsposdxnt. 

Ltistcm opposed to personal law, prooj o/— Wajib-nl. 
arz, entry m, value oj—Instances, absence of, eSect of, 

nhuif ? custom in a u.a;»6.tti.ar* that a 

childless mdow has a full estate in the property of 
her husband ,s of no value in the absww of any 

^ sbomng that effect was given to 

SQch custom, [p. 741, col. 2,] 

Appeal from the decree of the Subordioafe 
Judge, Bara Banki, dated the 13th January 
iyi9, upholding (he decree of the Munaif, 
Ram Sanehighat, dated the 7fch June 1918. 
Messrs. Baidar Hwain and 8. P. Kaitu 

for tbe Appellant. 

TheHon-ble Pandit Ooiaran ttaIh Uim,' 
for the xvespoodeiite 

JUDGMENT. — The diapate in this aaa» 
relates to oertain property wfaiob belonged 
to Debidin, who died leaving two widpfr% 
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Muiammat Radha and Musammai Bilasa. 
Mutammat Radha died draft. Musammal 
Bilasa then got into possession of the 
entire estate left by her husband. On the 
13th Jane 1891 she mortgaged a half of 
what was left by her husband in Maazv 
Gauge with Gangadin, Mannu and Matadin, 
the predeoesBors- in- title of the defendants. 
Musammat Bilasa subsequently died. The 
plaintiff olaims to be the nearest 
reversionary heir of her husband and 
sues for possession of the property whisb 
is held by the mortgagees. His oontention 
is that the mortgage in question was 
made without legal neaessity. The Courts 
below have aooepted that contention. 

The only point for determiuation in this 
appeal is whether by virtue of a family 
custom Musammat Bilasa bad an absolute 
interest in the property which she inherited 
from her husband. The Court of drst 
iDsianoe found that no euob custom was 
established. The lower Appellate Court 
similarly held that Musammat Bilasa had 
only a life-estate. 

The wajih-uUart of the village in which 
Debidin resided and held a share has 
been produced. It states that the cnstom 
relating to the division of inheritance is 
that if a oo sharer had more wives than 
one with sons by each, the property left 
by him would be divided according to the 
number of hie wivef; and that if any of 
the wives was obildlesp, that wife would 
remain in possession of her share according 
to the number of wives left by her 
husband for her lifetime without any power 
of alienation; but if (here was only one 
wife and she vtas childless, ehe would have 
foil power of alienatioq in case her 
hneband was eeparate but only a life* 
luterest without any power of alienation, 
her husband was joint. It is 
difficuU to say whether this loiiib ul a»t 
^^*‘*^* 0 local or a tribal ouetom. 

The vilUge was originally populited by 
* ^be Kurmi oa%te and the 

ttajib-nl arM was dictated probably by the 
Hno ns who were bis desoeudants. Its 
do not accord with the ordinary 
j *** Hindu Law and in some respects 
the esiatenoe of the alleged oostom 
^ eooeiderable nnoertainty. It 

^ ehildleee widow ft life- 
i| Iftore ftrft motft iridowi thftn'one, 


but a full e.slate, if them is un ntlier 
widow, provided her husband lived separate* 
ly. But where ho lived jointly, it purports 
to give her a life estate and allows the 
reversion to go after hsr to the ooll.iteral 
relation.^ of her husband without any 
restriction as to their jointnesa or otherwise. 
It restricts the power of a childless widow 
to adopt. 

The evidence adduced to prove the custom 
was disbelieved and in view of the extra- 
ordinary nature of some of the oondi. 
tioDS entered in the uajtb ul arz, it is 
difficuU to attach mash value to that 
portion of it which gives a childless 
widow a full estate in the absence of any 
proof of instances showing that effect 
was given to it. There is no reason, 
therefore, for interfering with the decision 
arrived at by the lower Appellate Court. 
The appeal is dismissed with costs. 

Appeal diamisseih 


CALCUTTA HIGH COURT. 

Appeal prom Appellite Deckee No. 124 > 

OF 1919. 

August 28, 1919. 

Present : — Jusfioe Sir Asutosh M.ookerjee, Kr., 
and Mr. Juetioe Panton 
SHYAM CHAND BAdAK— 
Appellant 
versus 

CHAIRMAN OP the DACCA MUNICIPA* 

LITY AND 01 HERS — RB8P0.'«DENTS. 

Tiengal Municipal Act {HI Ji. C. oj 1S84), es. 15, 
S'*, rulcit Jrameil under — R. 17, inlringenicnt o), effect of 
—Election, whetlier void— Durden of proof —Coats, hy 
ichom lobe borne. 

Rulo 17 uf tUd rules framed by tbe Local Govern* 
ment under the Uengal Municipal Aot to regulate 
Municipal elections is not a mandatory rule, and 
au election is not necessarily void because of an 
iafringement of tbut rule. Rut tbe burden rcato 
upon those who maintain tlie validity of an eloctiou, 
DOtwitbstandiDg an infraction of the rule, to show 
that tbe result wns not affected by tbe iofriogement. 
[p. 7*5, col. 2.1 

Where owing to a transgression of tbe rule more 
than one-half of tbe constituency did not rote at 
an election and it was not shown that tbe result 
of the election hai notin fact been affected, tbe 
election was set aside as contrary to law [p 7 i 5 
col. U; p. 746, col. 1.] 



742 INDIAN GASES. [1919 

8HT1H CBiMD V, CHAIRMAN OF THE DACCA MUNICIPALITT. 


The ordiiuuy rule ie that costs are borne by the 
unsuccessful party, but when an election suit ia 
caused by the conduct of the returning officer, each 
party may, in the discretion of the Court, bo ordered 
to pay his own costs, [p. 746, cols. I & 2 .] 

Appeal against the decree of the Die* 
iriot Judge, Dacca, dated the 8th Jnne 
1919, revereiog that of the Mansif, Dacca, 
dated the Slst March, 1919, 

Mr. L. Pi<gh, B&hns Sasadkar Ray (Sr.) 
and Pramatka Nath Banetjee, for the Appel* 
laot. 

Mr. S, R. Da» and Baba UpenJra Lai Ray^ 
for Defendants Nos, 2 and 3, Respondents. 

JUDGMENT,— This is an appeal by the 
plaintiff in a sait for declaration of the 
invalidity of a Mnnioipal election and for 
a permanent injanction to restrain the sac* 
cessfal candidates from acting as Manioipal 
Commissioners. 

The plaintiff Sbyam Gfaand Basak, the 
second defendant Bbagabat Prasanna Saha 
and the third defendant Nabendra Nath 
Basak were candidates for election as 
Commissioners for a period of three years 
for Ward No. 3 at the Dacca Manioipal 
Election, held on the 31st July 1918. The 
first defendant is the Chairman of the 
Manioipal Commissioners of Dacca. The 
election was held on the day prescribed 
and Mr. Dwijendra Nath S^n of the 
Provincial Exeontive Service acted as pre. 
siding officer. The total number of registered 
voters was 1287, each of whom bad two votes. 
686 persons recorded 1372 votes. The 
resnlt of the election was aunoanoed as fol* 
lows;— 

Bbagabat Prasanna Saba ... 627 votes. 

Nabendra Nath Basak ... 509 „ 

Sbyam Chand Basak ... 2.36 

The two defendants were therenpon de* 
dared duly elected as Manioipal Com* 
missioners for the Ward. On the 7th 
September 1918 the plaintiff, who had 
been unsnccesshil at the election, institut- 
ed the present sait and attacked the 
legally of the election on a nnmber of 
grounds. The defendants filed separate 
written statements, denying all the material 
allegations. Seventeen iseaes were thereupon 
raised, and the Court, after a protracted 
trial, came to the oonolasion that the 
election had been held in contravention 
of the rales and was consequently illegal 
and void. The suit was decreed and a 
p«rpetaal injaDotion granted against the 


candidate defendants restraining them from 
sittiog on the Manioipal Board and ezerois* 
ing the functions of a Manioipal Commis* 
sioner. The two defendants lodged separate 
appeals against the decree. The District 
Judge has allowed the appeals and disn^issed 
the suit. In the view we take of the matter, 
it is necessary for ns to deal with only one 
of the objections urged against the legality of 
the election. 

Sections 15 and 69 of the Bsngal Mnnioipal 
Act, 1884, authorise the Local Government 
to frame rules for Municipal elections.. The 
rules in force at the time of the dispated 
election contained the following provisions 
relating to the manner of holding elec* 
tions; 

17. The poll shall be held at such 
time and place as the Commissioners in 
meeting or the Chairman may determine, 
and the place at which and the hours 
between which votes will be recorded shall 
be notified, by beat of drum and by the 
publication of notices, at the same time as 
the list of candidates is published under 
rule 14. 

17A. After the second hoar mentioned 
in the notice referred to in the last pre* 
ceding rule, no elector shall be admitted 
within the building or inclosure within 
which the election proceedings are being 
held, but the votes of all duly registered 
voters who are already within the building 
or inclosure eball be recorded.” 

In aooordiDce with rule 17, the Chairman 
determined the heurj between which votes 
would be reooided as fellows: 

/■20*. M, ... 1N30a m. 

3 30 p.m. ... ... 6-30 p. M. 

It has been found that the presiding 
officer did not arrive at the place of 
election till 7-45 A, u. and that the hours 
between which votes were recorded were as 
follows: 

8-30 A. M. ... 12-40 p. M. 

3 P. M 6 cO P. M. 

The gates were shat at 6-30 p. M., hot all 

voters who had entered the premises before 
6*30 p. M. were allowed to record their 
votes under rule 17A ; this in fact went 
on till late at night. There is no con* 
troversy now that the hoars between which 
the votes were actaally recorded were no| 
eiaotly identioal with the hoars aa deter* 
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mined nnder rale 17: the reocrding oom- 
nenoed later, went on later during the 
6ret half of the day, and oommenoed earlier 
daring the seoond half of the day. The 
qaefitioD thne arieee, whether the validity 
of the eleotioQ has been affeoted by this 
eiroamstanoe. The Courts below have 
arrived at divergent oonolasions npon the 
natter. The primary Coort held that the 
eleotioD was vitiated, as the rale had 
been sobstantially infringed. The lower 
Appellate Coart has held that the eleetion 
oannot be eoeoesefnlly impeaohed on the 
ground mentioned, as the plaintiff had not 
satisSed the Court that the election has been 
aSeoted by the infringement of the rule. We 
are of opinion that neither of these views can 
be supported. 

The principles applicable to qaeetions of 
the invalidity of elections by reason of 
the infringement of election rules were 
lucidly stated by Kennedy and Darling, 
JJ., in the Islington case (1); — 

'*Ad election ought not to be held void 
by reason of transgressione of the law, 
committed without any corrupt motive by 
the returning oflSoer or his snbordinates 
in the conduct of the election, where (be 
Court is Batif>6ed that the election was, 
notwitht landing those transgressions, an 
eleoticn really and in eabstance conducted 
under the existing election la#, 
and that the result of the elfotion, that 
i^, the soccers of the one candidate over 
the other, was no*^, and could net have 
beer, affected by those trausgreeeious. If, 
on tbe other hand, the transgressions of 
the law hy the officials being admitted, 
the Court sees that tbe effect of the 
transgressions was such that tbe election 
was pot really ooudooted ouder the existing 
election laws, or it ic open to reasonable 
doubt whether those transgressions may 
not have affected the result, and it is 
ODoertaiu whether tbe candidate who has 
been returned has really been elected by 
the maiority of persons voting in accordance 
with the Uws in force relating to elections, 

I® i* then bound to declare tbe 

election void.” It appears to ns that this 
le the ^ view which has generally been 
reeo^ired and acted upon by the tribunals 
^loh have dealt with election matters. 

refer, in regard to oases beard 
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by Parliamentary Committees, to the 
Warwick case (2) and the Roxburgh case (3), 
and, in regard to the more important 
authority of Courts of law and the Election 
Judges, to (hd considered judgment of the 
Court of Common Pleas in Woodward v, 
Sarsons (4), which cites a number of aa« 
thorities and contains an express approval 
of the answer of Baron Martin before 
a Committee of the House of Commons. 
We may also refer to tbe much more 
recent judgment of O'Brien and Johnson, 
JJ., in the East Clare case (5). And it is 
to be borne in mind by tbe tribunal 
which has to consider the validity of elec- 
tioDS that it ought to act with great 
caution. “I adhere,” said Baron 
Martin in the Warrington case (6) “to 
what Mr. Justice Willes said at LichAeld 
(7), thqt a Judge, to upset an election, 
ought to be eatisBed beyond all doubt, that 
the election wae altogether void, and that tbe 
return of a member is a serious matter and not 
to be lightly set aside.” 

The Court, after this general exposition 
of the law, expressed its approval of tbe 
decision in Grihbin v. Kirker (8), where 
Monahan, C. J., set aside an election at 
which polling was allowed to go on 
for ao hour after the doors were closed 
by people inside tbe room and there were 
DO means of Boding out bow mauy voted 
af er the time. Tbe Court then proceeded 
to consider whether the respondent had 
discharged the burden of proving that the 
result of tbs election, that is, the success 
of tbe one candidate over the other, was 
not and could not be affected. It wae 
found that billot papers bad been given 
out after 8 P. M. in contravention of tbe 
role tb%t the doors at each polling station 
were to be shot at 8 p. H. and only 
vetere who bad bad ballot papers, delivered 
to them before that hour, should be allowed 
to mark them and deposit them in the 
ballot hex. Bat it was also proved that only 
14 ballot papers were given out after 8 
p. u.; if all of these were assumed tg 


(1838) Per & K. 866. 
(1838) Falc & Fity. 487 


(8) (1802) 4 0’W. <k H. 162. 

(6) tl869 I O'M. & H 44. 

(7) (1864) lO'M. 4 H. 24. 
(g) (1878) L B. 7 0. li. 80. 
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have been given for the respondent and 
were exoloded, be would etill have a 
ruftjoriiy of 6ve. It was oonsequently ruled 
that the election could not be impeached 
on the ground alleged, as the respondent 
bad proved that the result of the election 
bad not been affected by the irregularity. 
"Rogers in his work on Elections (1918 , 
Volume 2. pages 109, -^b7, states on the 
authority of this ease that the onus rests 
on the respondent to prove that the result 
of the election, that is, the success cf the one 
candidate over the other, was not and 
could not be affected by the infringement 
of the rule. This view receives support 
from other decisions, Thus, in the 
Drogheda case (9), where the validity of 
the election was questioned on the ground 
that the polling stations were not opened till 
8 45 a.m., instead of S i. m., the objection 
failed, because the irregularity was shown to 
have had no effect on the election at whmh 
nearly the whole constituency voted. Again, 
in the East Glare case (d), where two of the 
preeidiDg officers closed the poll while they 
adjourned for lunch, the election was not 
avoided, as (he respondent had euoh a 
large majority that it could not have been 
affected by the irregularity. To the eame 
effect are the decisions in the East Kerry 
case (10), where the booths were not quite 
ready at 8 a. m., and the Worcester case 
(It), where the polling was suspended by 
the presiding tffioer for a few minutes 
owing to hi.s having the room cleared in 
consequence of a rush of voters. On the 
other hand, in Wthon v. Ingham (I2l the 
Court invalidated the election, as there 
was only a difference of three votes between 
the last two candidates declared elected 
and the petitioner. It is not quite clear 
that the earlier decisions in the Limerick 
ca*e (13) and the Harwich case (14) lay 
down a different role on the question of 
burden of proof. 

Wb have seen that Kennedy and Darling, 
JJ., in ihe Islington case (1) refer to the 
judgment of the Court of Common Pleas 
in Woodward v. Satsons (4). In that case, 

(9) (1874) 2 O’M. & H. 201. 

(10) tl9l0i d O’M. AH. 66. 

(11) (186U) 3 O’M. A H. 184. 

(18) (1696) 64 L. J. Q. B. 776, 72 L. T. 796i 16 B 
488, 4:i W. R. 621, 69 J. P. tl4 ^ 

(13) tl83JJ) P. A K. 878, C. A R, 648. 

(14) (1861) I P. E. A D. 814. 


a question was raised as to the eSsot of 
section 13 of the Ballot Act, 18?2: - 

13. No election shall bed dared invalid 
hy reason of a non comDlianoe with the 
rules contained in the First Schedule to 
this Act, or any mistake in the use of 
the forms in the Second Schedule to this 
Act, if it appears to the tribuual having 
oognizanod of the question that the election 
was conducted in accordance with the 
principles laid down in the body of this 
Act, and that such non- compliance or mistake 
did not affect the result of the election.” 

Lord Coleridge, C. J., held that the 
section was inserted ex ahundanii cautela 
and that the same rule would have applied 
by virtue of the Common Law even if the 
section had not existed. It was pointed 
out that, at Common Law, an election 
ought not to be held void by reason of 
tranagres“i'»Ds of the law, committed without 
any corrupt motive, by the returning 
uffioer or bis subordinitea in the conduct 
of an election, where the Court is satisfied 
that the election was in substance eon» 
ducted under the existing law and that 
the result was not and could nob have 
been affected by those transgressions. 
This, according to the Lord Chief Justice, 
IS the result of comparing the judgments 
of Grove, J., at Hackney (15) and Dudley 
(1C) with the judgment of Martin, B. 
at Saljord (17), and of Mellor, J., at Boi/on 
(Ifi), all of whioh jodgmoDts aro io 
ftocordanee with, but express more accurately 
the grounds of, the decisions in Parha* 
ment in the older oases of Norf-lk (19), 
Morpeth (.0), Pontefract (21), Coventry 
U2), New Rosi (23) and Drogheda 
(24). The substance of the matter, 
consequently, is that the infringement of 
the role does not necessarily invalidate the 
election, as it would have done if the rule 
had been deemed mandatory in character. 
The party who maintains the validity of 
the election, notwithstanding the infringe- 


(16) 

(16) 

07) 

(18) 

(19) 

(20 

( 21 ) 

( 22 ) 

(S!8> 

(24) 


(1874) 2 O’M. AH. 77 at p. 81. 

(1874, 2 O’M AH. 115 at p. 121. 

(1869) 1 O’M, A H 133 at p. 140. 

(1874} 2 O’M. A H. l}<8atp. 142. 

(I62fi) 9 Jonrual H 0.631; Heywood Co. 666. 

• 1774' Douglas B 0.147. 

• 1774> • Douglas E. O. !'77. 

(1638, for A Kn. 838, 0. A E. 276. 

(.863/ 2 P. R. AD. 188. 

(1&74) W. A D. 206, 1 0*M. A H. 262 at p. 2Cr. 
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meot o! the role, may satisfy the Conrb 
that the resalt of the election not 

been affected by the error orirre^ahrity. 
The Ooarb has to be satislied apon tois 
point. The election would be avoil^e^, 
even if the tribunal ehould be eatisdei 
that, in the words of Dord Colei id^e. taere 
WAS reasonable gronod to believe that a 
majority of the electors may have been 
prevented from electing tbe oandidtite tney 
preferred. 

The principles deduoibie from the oases 
mentioned above have been adopted >n 
leading decisions in the United States. 
They recognise the distinction between 
mandatory and directory provisions, A 
provision as to the time of opening and 
closing the polls is considered directory, 
on tbe general principle that a statutory 
provision is to be regarded as directory, 
if the directions given to accomplish a 
partioalar end may be violated and yet 
the given end be in fact accomplished 
and the merits of the case onaff^^oted: 
People V. Oook (2 5), Patton v. U'ltki’-e 
(2G’, Oleland v. Porter (27), Lane v. Fern 

(28) . On this principle it has been 
ruled that where tbe law fixes the opening 
and closing of tbe polls at sunrise ani 
sunset, the election should not be invalidated, 
merely because the polls were closed a 
few minutes before or were kept open a 
few minutes after sundown, not thereby 
affecting the result in any manner. Bat 
this rale is applied only to what are 
ealled uneubstantial departures from the 
lav. Where polls were opened from 
1 f. M. antil G p. u., instead of from one hour 
after aanrise to sunset, as required by law, 
tbe eleetioQ was held invalid: Tebbe v. Smith 

(29) , tJoree v. Oahill (30). But an election 
will not be declared invalid, where it ie 
apparent tbat (be votes oast while tbe 
trolls were not properly opsned are not 
eoffioient to change the resalt of the election: 
Ltane v. Fem Cleland v. Porter (27). 

We do not refer to tbe decisions in 
England or in tbe United 8;%tes as in any 

(26) (1858J 8 N. Y. 87s 69 Am. Deo. 451. 

(M) (1801) 00 Am. St. Eep ISI Ala 887 

(«7) il874i 24 Am. Eep. 27<s?4 riHDoii76. 

(28i (1010) Ano. Cat 1818 B t.56: 23 Hawaii 290. 

' ( 20 ) 11006) 40 Am. St Bep.03.29L R. A.UrSjiOK 

faiUnraU 10). > 

, (10) Aan. Ooa. 10 1 D 519 85 Ok'a 4% 129 Pac. 

Iti - . 


way binding upon us. But, ae was pointed 
out by Sadssiva Aiyar, J, in Rimanujulu 
Naiduv. Paythasarathy Aiyaagar (Si), though 
the Common Law of England relating to 
pHrliamcntary Eliotious cannot control our 
deoieions, “wherever ttie rules of that law 
are in oonforibity with justice, equify and 
good ornsoienoe, (hey may ho referred fo 
for the mental satisfaction of ibe Judge in 
India who Gods that his decision, based on 
justice, equity and good coo^cieuce happens 
to ba also in accordance with those Parlia- 
mentary Common IjVw Rales.” 

On the ground.s explained above, we have 
arrived at the oonolasion that rule 17 of 
tbe Election Rules is not mandatory, as 
tbe (rial Court beld^ an election is not 
necessarily void because that rule has been 
infringed. The Court will uphold the 
election, if it is eatisGed that the result 
has been affected by tbe infringement 
which actually took place. The burden 
rests upon the defendants to establish 
thi^, as they maintain the validity of the 
election notwitbetanding tbe infraction of 
the rule. We do not agree with the 
District Judge (bat the burden lay upon 
the plaintiff to establish that the resalt 
hai been affected by the transgression 
of the rule. If that view were maintained, 
the consequence would in effect be to 
encourage a violation of the rule. It is, 
we think, important to emphasise the 
aspect that rules are made to ba obeyed 
and tbat violation of the rules may imperil 
the election, throwing a heavy burden 
upon those who, notwithstanding the breach 
of the rules, wish to support the election 
and to satisfy the Court that tbe purpose 
of the election has been in fact achieved. 

When we tent the present ose from 
this point of view, it beoomss clear tbat 
the decree of the District Judge cannot be 
euppcrted. On tbe facts stated, it is 
impossible to ai£rm that tbe result baa 
not been in fact affected by the irregularity. 
Nearly one half of tbe oonstituenoy did not 
vote, namely, GOl voters out of 1297. If 
less than a quarter of tbe^e voters bad 
voted for tbe plaintiff alone, he would 
have been f'uooe^sful. The truth is tbat 
ibe suit has been tried on a wrong biei-; 

(3») 28 fnd Cas 6 i7 M. L. T. 831, (1316/ .H, 
W. N. 290: 2 L. W. :m. 
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as Eoon as tbe irregfalarity was established, 
the burden sbonld have been thrown npon 
the defendants to establish that tbe resalt 
of the eleotion had not in faot been 
affeoted; if this had been done, they might 
have foand it extremely diffioalt snooessfally 
to discharge the onns. In these oirocm* 
stances, we have ansioasly considered what 
direction should now be given. We are 
of opinion that we shoald not remit the 
case to tbe Coart of first instance and 
direct a fresh trial; bat a fresh election 
wonld be in the best interest of the 
Manicipality and of tbe candidates. We 
can only express tbe hope that at each 
election, some endeavoar will be made to 
conform to the rules and the directions 
issued thereunder. 

We find from the proceedings in the 
Court below that the suggestion was made 
that the plaintiff may have been estopped 
by reason of his knowledge of and aoqnies* 
cense in tbe irregularity at tbe time. We 
are of opinion that there is no foundation 
for this contention. A protest by tbe 
plaintiff could have been of no avail. 
Besides, an estoppel cannot be pleaded 
where statutory requirements are disobeyed 
with full knowledge by tbe officers entrusted 
with the discharge of public duties. The 
question was raised in tbe East Olare cate 
(5), but was not decided. Tbe Seaford 
cate (32), on the other band, shows that 
tbe estoppel of tbe petitioner would in 
effect estop tbe oonstitueDoy from raising 
the question whether the result of the 
eleotion had been affected by the irregu. 
larity, and their rights shoald not be taken 
away by bis acte. 

The result is that this appeal is allowed 
and tbe decree of the Distiiot Judge 
reversed. The suit is decreed; tbe Election 
is declared contrary to law and is set asi^e; 
tbe second and third defendants are 
restrained by a perpetual injunction from 
sitting CD tbe Municipal Board and exercis- 
ing the functions of a Mnoioipal Com- 
missioner by virtue of tbe eleotion hereby 
cancelled. Each party will pay bis own 
costs in all the Courts, No doubt, the 
ordinary rule is that the costs are Dome 
by tbe onsnooessful party, but where tbe 
suit has bsen caused by the conduct of 

(82) (1676) 8 Luder 24. 


the returning officer, each party may, in 
the discretion of tbe Court, be ordered to 
pay his own costr; Monabar, C J., observed 
in tbe Athlone cate (33) that as the 
election was set aside for what was no 
m'seonduot on tbe part of either party, 
each party must abide bis own costs, 
althoQgb it was a misfortuue: Hacknev cate 
(34), 

Appeal alloiee J’, 

Suit decreed, 

(23) (1874) 8 0. L. 240. 

(34) (1874) 2 O'M. & H. 87. 


OUDH JUDICIAL COMMISSIONCa’S 

COURT. 

Skcind Ci7il AppcalNo. 377 o»1918. 

July 2J, 1919. 

Pretenii — Mr. Lyle, A J. C. 

Thakuratn ANNAPURNi KUAR— 

PHINTIPF — ApPBLLANT 
V rsut 

SHAMBBU NATH and otiiirs— 
Dxfbnoa rs — Rlspondb.its. 

Landlord and tenant— Declaration tint defendants 
are not under-proprlelors, suit for -Possesiory title, 
whether sufficient, 

A m3re possessory title ia not saflRctent fer the 
maintenance of a suit against tenants, for a dcclam- 
tion that they are not under-proprietors, nor isthe 
possibility of some danger arising in the future to 
the exercise of possessory rights sufficient for this 
purpose, [p. 747, ools. 1 & 2.] 

An application by tenants td the Revenne Court 
to be recorded as under-proprietors doef not amount 
to an invasion of, or interference with,' ^he rights 
of a person whose only right .is intrely to remain 
in possession, [p. 747, col. 1 ] ; , 

Appeal from the decree of the District 
Judge, Fjzvbad, dated the 5th June 1918, 
reversing that of the Subordinate Judge, 
Snltanpur, dated tbe 3'Jtb October 1917. 

Tbe Hon’ble Pandit Ookdfan Nath Mtcra, 
for the Appellant, 

Messrs. Niamatullah and Ram Pratadf for 
Respondents Nos. 2 and 3. 

JUDGMENT.— This was a suit for a dec- 
laration that tbe defendanta were not 
under proprietors of certain plots of 
land. The plaintiff came into Conrt elleg* 
iog that sba wai proprietor of tbe land in 
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suit and that the Revenne Conrt had 
wrongly declared the defendaDts to be nodor* 
proprietors. 

The defendants pleaded that they were 
noder' proprietors and that the plaintiff ^vas 
not entitled to bring the suit as she had no 
proprietary interest in the village. 

The learned Subordinate Judge found 
that by a private arrangement between the 
plaintiff and her husband the latter had 
given the village together with other villages 
to the plaintiff and had exeouted a dastbjT’ 
darinama (Exhibit 1) io her favour. He held 
that the plaintiff was the owner of the vil- 
lage in whioh the lands in suit are situate 
and as snob ehe was entitled to maintain the 
Bait. He found that the defendants were 
not under^proprietors and ha gave the plaint- 
iff the declaratory decree whioh she sought. 

In appeal the learned District Judge has 
held that the plaintiff is not the proprietor of 
the village in euitj that the daslbut darinam t 
cannot be treated as a aonveyanos and that 
it did not create any title in the plaintiff. 
For this reason he allowed the appeal and 
dismissed the suit. 

The plaintiff has come to this Court in 
second appeal. The learned Advocate who 
has argned the appeal ou bar bshalf has 
admitted that he cannot establish hi4 client’s 
claim to full proprietary ti^le, bat has argued 
that ae his olieut is lawfclly io po>se^si«.n 
of the village she is entitled to mainttiu the 
suit for the declaration which ehe neeks. 
It is to be noted that in both the lower 
Ooorts the plaintiff claimed that she was 
fell owner of the village and that the 
defeudants were her tenants, and the qusstioa 
whether on a mere possessory title she 
oinld maintain the suit was not considered. 
It may be conceded that the plaintiff is in 
posBeision of the village, as her name has 
been entered in the revaous reosrd, and 
thoogh the dastbardarinama doss not convey 
any title, it is in evidence that her husband 
has allowed her to take possession of the 
village. I do n)t think, however, that on a 
mere possessory title she can maintain the 
present suit for a declaration that the defend* 
ants are not ander^proprietors. The applica- 
tion made by them in the Bevenue Court 
to be recorded as nnder-proprietora did not 
In any way invade or interfere with her 
pneent righte; nor did the defendants by 
tbtir applioation In any way deny the exist* 


ing right of the plaintiff, which merely 
is to remain in possession. It is urged that 
the plaintiff, if still in pofsession, might be 
entitled to eject the defendants after the 
statutory period if they were mere tenants; 
but even if this were so, the possibility of some 
danger arising in the future to the exercise 
of her possessory rights is not suflBoient to 
entitle her co a declaratory decree. 

The appeal fails and is dismissed with 

oo^ts. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

APPEiL PROM OaiGlHAL DECREE No. 200 

OP 1917. 

August 21, 1919, 

Prefien/:— Justice Sir Asntoah Mookerjee, Kr., 
and Mr. Justice Panton. 

BENI MADHAB SUKUL asoothrrs— 

Pt,»lMTlFE3 — ApPBLL^BTS 
versus 

UPENDRi CHANDRA SINGHA 

iNDOTUIlRS- RbpPO DBNT3. 

Beiui<tl Tenancy Act (Vlll D. C. of 95 — 

Civil Ptocedure Code ( Act V nf 1908^, ss. 2 (17) (d), 
PO— Common manoger, whether public oJ}icer—8uit 

against common manager- Sanction of Court, whither 
necessary— Notice to comm-jn manager, whether necessary 
—Officer do facto, acts of, vnlidUy of. 


A common manager appointed under section 96 
of the Bengal Tenancy Act is a public officer 
within the meaning of section 2 (17) of the 
Civil Procedure Code and a suit against him for 
accounte cannot be maintained without service of 
the notice contemplated by section 60 of the Code, 
and without leave obtained from the Court which 

appointed him. [p. 76', col. 2.] 

Acts of officore de facto, performed by them within 
the scope of their assumed official authority, m the 
intorosta of the public or third persons and not for 
their own benefit, are generally ae valid and binding 
as if they wore acts of officers degure and cannot be 
collaterally impeached, [p. 762, col. 2.] 


Appeal against the decree of the Sub* 
ordinate Judge, Tipperah, dated the 7th 

^Mr. T. C- P. Qibbant (Advocate- General) 
and Babu Oirija Fratanna Bay Ohattdhurif 
for the PlaiDtiffs'AppellantB. 
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Mr. L. Fugh, Dr. Sarat Chandra Basalt, 
Bibas S(i9adhar Ray (Sr.) and Ptamatha 
Nath Banerjee, for the Defendants- Respond- 
ents. 

Baba Sib Chunder Ralit for the Co- 
sharers -Respondents. 

JUDGMENT. — This is an appeal by the 
plaintiffs in a snit for settlement of 
’’ aooonnts. They allege that on the 23rd 
Deoembar 1901 the let defendant was 
appointed by the Distriot Jadge of Tipperah 
to be common manager of their under 
the provisions of the Bengal Tenancy Act 
and that he continued to act in that capacity 
till the 28th February 1914. The plaint- 
iffs farther allege that on the I4th 
December 19r2 the District Judge released 
one third share of the t<ilu't from the 
management of the defendant. The plaint- 
iffs accordingly pray (a) for a direction 
upon the 1st defendant to submit regular 
accounts for the entire period of his 
management; (b) for an examination of the 
accounts that are submitted; (r) for recovery 
of the amount that may, upon an examina- 
tion of the accounts, be found due in 
respect cf their share? ; (d) for recovery 

of Rs. too as costa of preparation of the 
papers, should the defendant fail to submit 
regular accounts within the time allowed 
by the Court; and (e) for recovery of 
the decretal amount by sale of the im- 
moveable properties of the let and 2nd 
defendants mentioned in the security bond 
executed by them. The '^od defendant 

is the surety and the remaining defendants 

are persons interested in the taluk who 
have not joined as plaintiffs in the suit. 
The arst two defendants in their writterr 
statement denied all the material allega. 
lions in the plaint. Ponrteen issnes were 
thereupon fraipei, bat only four of them 
were taken op for disposal as of a pre- 
liminary character: (2) Is the suit main- 

tamable without the consent of the District 
Judge; (3) Is the snit maintainable without 

notice under section 80, Civil Procedure Code- 
(4) Is the suit barred by res sudicata-, (10) Is 
the 1st defendant liable to render any 
accounts other than the quarterly accounts 
he submitted to the District Judge. The 

ai-swered the issues 

(2), (3) ard (lO) apainat , the plaint 
and issue (4) in tbeir favour; in this view 
bp Ifts diemisEed the suit. Upon the 


present appeal, the decision of the Subordi- 
nate Judge npon issues (2), (3) and (10) 
has been assailed as erroneous. The answer 
to the questions raised depends npon the view 
we take of the position of a common manager 
appointed under the Bengal Tenancy Act. 

The provisions for the appointment of 
common managers are contained in Beotions 
93 lOj of the Bengal Tenancy Act. Sec- 
tion 93 inve.ats the District Judge with 
authority to call upon oo owners to show 
oaase why they should not appoint a 
common manager, when the District Judge 
is moved by the Collector or a person 
having an interest in the estate or tenure. 
Section S4 empowers the District Judge 
to make an order directing the co-owners 
of the estate or the tenure to appoint a 
common manager. Section 95 deals with 
case) where the. order is not obeyed; the 
District Judge may, in such an event, 
direct that the estate or tenure be managed 
by the Court of Wards, if the Court of 
Wards oonsents to undertake the manage- 
ment, or to appoint a manager. Section 
96 restricts the choice of the District 
Judge in the selection of a common 
manager in a local area where the Local 
Government has nominated a person to act 
as common manager. Section 97 makes 
the provisions of the Conrt of Wards Act 
for the management of immoveable property 
^plioable to oases where the Court of 
Wards ondertakee the management o£ an 
estate or tenure. Section 98 embodies 
the provisions applicable to common 

managers which are set out in the following 
terms: — 

^ (I) A manager appointed nnder section 

95 may, if the District Judge thinks Gt, 
be remunerated by a fixed salary or per- 
oentage of the money collected by him as 
manager, or partly in one way, and partly • 
in the other, as the District Judge from time 
to time directs. 

(2) He shall give such security for the 
proper discharge of his duties as the District 
Judge directs. 

(3) He shall, subject to the oontrol 
of the District Judge, have, for the 
purposes of management, the same powers 
as the 00 owners jointly might, but for 
bis appoiniment, have exercised and the 

co-owners shall not ezeroiee any snoH 
power, . ' . 
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(4) He shall deal with and distribate the 
profits in aooordanoe with the orders of the 
Distriot Judge. 

( 5 ) He shall keep regnlar aosounts and 
allow the oo o woers or any oi them to inspect 
and take copies of those accounts. 

(d) He shall pass bis accounts at such 
period, and in such form, as the Distriot 
Judge may direct. 

(0 He may make any application which 
the proprietors could make under section 

103 . 

(8) He ehall be removable by the 
order of the Distriot Judge, and not 
otherwise.” 

Section 99 empowers the Distriot Judge 
to restore the management of the estate 
or tenure to the oO’Owners at any time, 
when be may be satisfied that the manage* 
meat will be conducted by them without 
iDooDveDience to the public or iniury to 
private rights. Section lOO authorises the 
High Court to make rules defining the powers 
and duties of managers under the foregoing 

sections. 

The first question which requires con- 
sideration is that raised in the second issue, 
namely, is a suit for accounts against a 
oommon manager appointed under section 
95| Bengal Tenancy Act, maintainable without 
the sanction of the Distriot Judge. The 
defendants have contended that this question 
ahoald be answered in the negative. A 
parallel has been drawn between a common 
manager appointed under section 95, and 
a Beoeiver who is an officer of the Conrt, 
noting under its direction and in all cases 
■wjeot to its authority. In the case of a 
woeiver, it is contrary to the established 
dootrines of Courts of Equity to permit 
nina to be made a party defendant to 
a liCigatiOD, unless by sanction of the Court 
appoiDciog dim; it is regarded in all oases as 
aswntial that a person desiring to bring a 
against him in his official capacity 
obould first obtain leave of tbe Court by 
wbwh he was appointed, since the Courts 
Wul not permit tde possession of their 

Meivera to be disturbed by a suit or 
at artvice without their cooseac and per- 
^•aion. Tne rule is estublisbei for tne 
^oteotion of •ieoeivers agaiasc aunecesaary 
1^ ■ litigation; oesid^s, in most 

. * party aggrieved may have 
rolief by application to the Court 


which appointed the Receiver. Indeed, tbe 
rule is so stringent that when an action 
has been instituted agaiust a Receiver in his 
official capacity without leave of the Court, 
the plaintiff is deemed guilty of contempt 
of Court and liable to be punished. The 
rule that a Receiver appointed by judicial 
authority cannot be subjected to snit 
without the leave of the Conrt whose 
officer be is, finds recognition in oases of 
high authority. In Angel v. Smith (1) 
Lord Eldon, L. C., affirmed tbe rule on the 
ground that the possession of tbe Receiver is 
tbe possession of the Court and observed that 
though there might be inconvenience from the 
application of tbe role, the inconvenience the 
other way if the rule did not exist would be 
enormous. He then added the very important 
statement that if it is necessary to ask leave, 
the Court must have credit for never 
refusing it, where it ought to be granted; 
and, if so, very great purposes of conveni- 
ence may be answered by potting the party 
to ask it.” See also Johnes v. Olaughton (2), 
Hawkins v Galkerole (3), Randfield v. Band’ 
field .4), Searle v. Choat (o). The same prin* 
oiple has been recognised and applied in 
our Coarlst Miller v. Ram Eanjan (61, Dunne 
V. Kumar Chandra Kisore (7), Finkv. Cal- 
cutta Municipal Corporation (8). Accordingly, 
we have been invited to apply this prin- 
ciple to tbe case of a oommon manager. In 
onr OvinioD, there is in many respects a 
close analogy between tbe position of a 
common manager and that of a Receiver. 

A lieoeiver is appointed, amongst other pur- 
poses, for tbe realisation, management, pro* 
teotioo, preservation and improvement of 
tbe subject matter nf litigation, the ool- 
leotioo of rents and profits thereof, the 
applioatioD and disposal of such rents and 
profits and tbe execution of doouments 
enob as tbe owner himself is competent to 
execute. A oommon manager is appointed 
where inconvenience to the public or injury 
to private rights is likely to ensue from a 

(1) (1804) 9 Ves. 3S5; 7 R. li. 2l4; 3i B. 11. 6J2. 

(2) kI822) Jac. 673. 

(3) >1852) 1 Drew'. 12; 21 L. J. Ch. 617{ 16 Jur, 
650. 01 £. K. 355 U4 H. It. 671. 

(41 1 Drew. & sjtn.310| 62 B. R. 398; 127 

K. R. 121. 

(5; v 1834) 25 Cli D. 72); 63 L. J. Cli. 608; 6C ,L. 

T. 470j 32 W. a. 397. - 
(8) 10 0. 101^ 6 lud. Dec. (n. 8.) 677. 

V7) 3>J 0. 69 ); 7 0. V7. N. 890. 

(.8) 30 0. 721; 7 0. W. N. 706. 
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dispute between oo owners of an estate or 
tenure. When the manager is appointed, be 
is invested, for the purposes of management 
and subjeet to the control of the District 
Judge, with the same powers as the oo* 
owners might, but for bis appointment, 
have exeroised, and so long as the oommon 
manager oontinues in offioe, euoh powers 
oannot be exeroised by the oo-owners them* 
selves. A oommon manager is consequently 
appointed by the District Judge, performs 
bis duties under the control of the District 
Judge and is lemovable by the order of 
the District Judge, but not otherwise. His 
salary or remuneration is died by the 
District Judge. He gives such security for 
the proper discharge of his duties as the 
District Judge directs. He deals with and 
distributes the proBts in acoordance with 
the orders of the District Judge. He keeps 
regular accounts and is required to pass 
his accounts at snob period and in such 
form as the District Judge may direct. A 
oommon manager msy consequently be re* 
garded as an ofBoer of the Court. If the 
rule which has been establiehed for the 
protection of Receivers be extended to the 
case of a common manager, no inoonveni. 
enoe is likely to result. Indeed, a rule 
that permission of tbe Court is necessary 
to warrant many classes of actions against 
a oommon manager in hie official capacity, 
is essential for tbe protection of oommon 
managers from needless and oppressive 
litigation. Tbe fund or property in tbe 
bands of the common manager is in a 
sense in the custody of the Court. The 
Court may administer justice to claimants 
against the oommon manager in many in. 
stances without the expense and delay in- 
separable from a regular suit, and relief 
in that mode is commended by oonsidera- 
tions of economy. It has been argued, bow. 
ever, that there are instances where a per* 
son holding an office analogous to that of 
a Receiver is allowed to be sued without 
the leave of the Court, and amongst such 
eases have been mentioned those of a Re. 
eeiver appointed under section 18 of the 
Provinoial Insolvency Act and an adminis* 
trator pendente Ute appointed under section 
34 of tbe Probate Adt. There is, however, 
no real analogy between a oommon manager 
and persons in the position named. An 
•lamination of the provisions of seotion 98 


of tbe Bengal Tenancy Act makes it mani* 
fest that there is such an intimate relation 
between tbe oommon manager and tbe 
Court that be must be regarded as an officer 
of the Court who should not be permitted 
to be attacked without the leave of tie 
Court. The adoption of the .eontrary view 
might lead to great confusion. To take 
one illustration : a oommon manager who 
IS bound to pass his account at such period 
and in such form as the District Judge 
may direct may. even while bis accounts 
are under eximioation by the District 
Judge, be simultaneously harassed by one 
or more of tbe oo owners by the institution 
of suits for accounts against him. Tbe 
oommon manager, though an officer of one 
Court, may, in this manner, be made sub- 
ject, in tbe matter of bis official duties, to 
tbe orders of another tribunal. Tbe in- 
convenience likely to follow, if the con- 
tention of the plaintiffs were to prevail, is 
well illcstrated by what has happened in 
the case before ns. Tbe plaintiffs applied 
to tbe District Judge for leave to institute 
the present suit. He appointed an auditor, 
examined the accounts, and came to tbe 
eoDolusiou that it would be undesirable to 
sanction tbe institution of a suit for aooount 
against tbe oommon manager without a 
more thorough enquiry. The District Judge 
is entitled to examine tbe accounts further 
under section 98, clause (6). The plaintiffs 
meanwhile insist upon an enquiry into the 
accounts in tbe present litigation. If we 
hold that the suit has been rightly insti- 
tuted without the sanction of the District 
Judge, there is no escape from tbe position 
that there may be two independent en. 
quiries into tbe accounts and possibly two 
conflicting oonoIusioDs-— one by the District 
Judge, another by the Subordinate Judge. 
We are not prepared to take a view which 
may lead to coosequenoes of this character. 
We hold accordingly that assuming a suit 
for account is maintainable against a com* 
mon manager appointed under section 95 
of tbe Bengal Tenancy Act, such suit can* 
not be maintained without leave obtained 
from the Court which appointed the com* 
mon manager. This conclasion is in confor- 
mity with the opinion expressed in Nahi 
Kiehore Mandal v Atul Ohandra Ohatterjee (9). 

(fl) 18 lad. Cm. 193{ 40 0. J50| 17 0. VT. R. M8. 
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Bat it has bssD argned that this priooipla 
has DO application to the present litigation, 
because the suit is for recovery of speoiBa 
sums alleged to have been misappropriated 
or improperly retained by the common 
manager, so that the suit cannot be deemed 
to have been brought against the common 
manager as an offijer of the Court. There 
is no foundf^ioD for this contention To 
afford relief to the plaiotifft*, the aosonnts 
must first be examined, and tuob aojonote 
are and can be demanded from the com* 
mon manager, only because of the obliga* 
tioDs inseparably associated with bis official 
position. It has farther been argued that 
even if this be conceded, the defendant bad 
ceased to be common manager at tho date 
of the institution of the suit and was con- 
sequenlly no longer entitle! to the proteo* 
tioD be would baveenj yei if be had still 
continued in office. We are not prepared to 
accept this coptention as well founded. A 
common manager, like a Receiver, is bound 
to account to the Court which placed him 
iu a position of trust and reeporsibility. He 
muet account to the Court, whether required 
to do so by the Court of its own motion 
or at the instance of parties interested in 
the estate. The fact that he has oeased to 
be common manager, has not terminated 
his liability to render accounts. No doubt 
his liability is official, but though bis 
official character has ceaeed iu so far as 
management of the property is ooncerned, 
his official lia^'lity to render accounts, has 
not ended with bis official existence. Indeed, 
the accounts can be claimed from him only 
In his capacity as commoo manager; be 
is consequently, for this purpose, entitled 
to the same protection as if he had still been 
a common manager : Nali Kishore hiaudal v. 
Atul Ohandra Ohatferjse (9). The true position 
18 that, in the matter of acoounte he has not 
been finally discharged; he is still subject 
to the orders of the Court, and it is 
only just and fair that his privilege 
should be oommenaarate with his liability. 
We most hold that the sanction of the District 
Judge was necessary, and as such sanction 
has been refused, this suit cannot he maio- 


Tlie seMod question which requires exa- 
Bunation is that oovered by the third 
namely, whether a suit for aoeouuts 
against a somtnon manager appointed under 


section 9; of the Bengal Tenancy Aot is 
maintainable without sarvioe of the notice 
contemplated by section 80 of the Civil 
Procedure Code. That section provides 
that no suit shall be instituted againet 
the Secretary of State for India in Council 
or against a public officer in respect of 
any act purporting to be done by such 
public officer in bis official capacity, uotil 
the expiration of two months next after 
the prescribed notice in writing has been 
served in the manner indicated. We have 
already held that a common manager 
appointed under section 95 of the Bengal 
Tenancy Aot is an officer of the Oonrt. 
He is plainly a public officer within the 
meaning of the very oompreheneive defini- 
tion contained in Keotion 2 (17) (d)- be 
may rightly be regarded as an officer of a 
Conrtof Justice whosedutyit is, assnoh officer, 
to take charge of property; he ie, in any 
event, a person specially authorised by a 
Court of Justice to perform such duty. 
The only question is, whether the present 
suit for account is a suit in respect of 
any aot purporting to be done by the 
common manager in his official capacity. 
The answer must be in the affirmative. 
The receipts and disbursements by the 
common manager purported unquestionably 
to be acts done in his official capacity; 
he is now called upon by the plaintiffs to 
account for the monies which passed 
through his hands, and after his accounts 
have been adjusted, to pay the effects iu 
his bands into Court for the benefit of 
the parties eaitled to them. To a suit of this 
description section 80 is applicable. We 
hold accordingly that the suit cannot be 
maintained in oootravention of section SO 
of the Civil Procedure Code: Samanthala 
Koti Redii v. Pothuri Subbiah (10). 

The third question, covered by the tenth 
issue, refers to the liability of the common 
manager to render any aooouuts other than 
the quarterly acoonots be aubmitted to the 
District Judge. The materials requisite 
for the daoieion of this question are not 
on the record. Wo have not adequate 
information as to what accounts were from 
time to time submitted by the common 
manager to the Distriet Judge, what steps 

(10) 46 Ind. Oas. 86; 41 M. 792, 7 L. W. 686, 34 M 
L. J. 49i, 28 M. L. T. 357, (1918) M.VT.K. 414 (P B 1. 
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were taken to notify them to the persona 
interested, what direotions were given to 
audit them and what orders were passed 
thereon on each oooasion by the Diatriot 
Judge, In the absence of snob information 
we cannot give a decision upon the ques* 
tion raised, But we may observe that if 
the same rule is applied to common managers 
as has been held applicable to Receivers, 
the District Judge would seem to possess 
the requisite authority (even though he msy 
not have the necessary machinery at his 
disposal) to investigate the accounts 

and to enforce payment of ary sums which 
may be found due from the common manager: 
Mohtni Mohan Patra -v. Raroda Kanta (ll), 
Baroda Kanta v. Rnshmani Dasi (12),' 
Rashmani Dasiv. Baroda Kant (13). 2'hurl lo 
V.Thf.rhw (14), R.v. Bayly (15). An 
account may, even though previously pissed, 
be reviewed by him at a later date for 
sufficient reasons : Mohini Mohan Patra v 
Baroda Kanta (11), Wtldridge v. (16)', 

McOan V. O’FerrafZ (17 , and the penalties 
for non payment of balance due may be 
enforced even after tbe manager bas been 
discharged : Harrison v. Boyietl ilfe). 1 q 
tbe present case, as appears from tbe 
order of tbe District Judge refusing leave, 
be intends to enquire further into the 
accounts. Wo need not oonsegoently coo- 
eider the quesrion raised in Nohi Euhore 
Uandalv. Atul Chandra Chalterjee (9), namely, 
whether an enquiry into accounts by tbe 
District Judge is, under all oiroumstanoes, 
the only retrely available to the oo 
owners, or whether there is an alternative 

remedy by Tiay of a regular suit instituted 

with the sanction of tbe District Judge 

and after notice given to the common 

manager under section yj of tbe Civil 
Procedure Code. 


It has Bnally been argued that under the 
Benpl Tenancy Act, a common manager 
can be appointed only in respect of an entire 
estate, that the order of release of one- 
third share on the 28th February 19U 


(11) 12 Ind. Cas. 780; 14 0. L. J 445 

(12) 28 Ind. Cas. liS; 20 C. L. J 1 fs 

/!!i J- 128 . ’ 

(14) (1840) 4 Jurist 982. 

(16) (1841) 1 Dr. & War. 213; 4 Ir En R 1<19 

(16) (1827* 2 Moll. 646. ^ 

0®41) 8 Cl. & F. 30; 8 E. R. 12 

(18) (1833) C Sim, 211j Cl E. R. 573. * 


to lake effect retrospectively from the 
2Dd February 1914 was illegal, and that con- 
sequently from that date the possession of 
tbe manager in respect of the remaining 
two-thirds share became wrongful, rendering 
him liable to be sued as a wrongdoer. 
We are of opinion that there is no subs- 
tance in this contention. It may be 
conceded that the Bengal Tenancy Act con- 
templates a common manager for an entire 
e.stats and that the order for release should 
not have been made in respect of an one- 
third share; Mohtni Lai Pakrasi v. Nogenda 
Nath Pakrasi (l9), [ndt Biuian v. Annapurna 
(20), KanaiLal Qhose v. Basir Prananik (21). 
But the fact remains that in th's case the Ist 
defendant oontioned in possession of tbe two- 
thirds share in his character as common mana- 
ger. He was de /nc/o common manager and is 
bound to render an account as snob; tbe oo- 
o^riers are bound by the order of partial 
release made in their presence and they can- 
not be permitted any more than tbe 1st 
defendant himself to deny that he is under 
an cbligation to account. Tbe pricbiple 
applicable to oases of this character was folly 
explained in tbe case of Pulfn Bekary Das 
Emperor (22), where it was pointed out 
that there is weighty authority for the pro- 
position that acts of officers defdctOf performed 
by them within the scope of their assumed 
official authority, in tbe interests of the 
publ'o or I bird persons and not for their 
own benebt, are generally as valid ah(i 
binding as if they were tbe aota of officers 
de iure and cannot be collaterally impeached. 
The plaint in the present suit, indeed, pro- 
ceeds on this a^sumptior; tbe olaimisfor 
recovery of snoh sum as may bs found due 
on adjustment of accounts to bs rendered 
by the 1st defendant as commcu managert 
and not for recovery of damages from him 
as a wrongdoer. 

Tbe result is that the deoras of the Sub- 
ordinate Judge is affirmed and tl.is appeal 
dismissed with coats. 

Appeal dismuted* 

(19) 63 Ind. Cas 672; S') C. L. J. 20i. 

(20) 6 C.b.J. 216. 

121) 26 Ind. Ca3.438. 

(22) 16 Ind. Caa. 237; 16 0. L. J. 617 at p. 673i M 
0. W. N. 1105; IS Cr. L. J. 609. - * • ' 
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holding two mortgasces on the same pro* 

™'>'^tgagc alone is, in 
espect ot the second mortgage, a part7 to tho aiiifc 
under Order XXXIV. rule “l.^blvil "procedure Coie 
fn to mention his second mortgago 

m that suit and obtains a decree on the basis of his 

first mortgage, he cannot afterwards sue to enforco 
hia s^ocoud mortgage against such property, [p. 756, 

® ‘ ^ 88; 35 M. L. J. !• 21 M L T 92* 

^9 A, *407; 9L. W.550; 12 

^ S’/ f' cousidored. 

(189h, 58i 9 Ind Deo n. 9.) 666, Jageruath Singh y 

w 1=“.^'*^'*''’ ^8: 2 P. L J. U8: I p L. 

W. 65^, (1917; Pat 191, dissented from 

T ^«7T“v^ 7 26 M. ICS; 11 Jf. L. 

riw!’ Chariar v. Anuangara 

Ohanar 30 M .io3; 2 M. L. T. 3?0. 17 M. 

^kfro VI ft Dulavram v. iLmr/J.od 

^tira, 30 B.15H; 7 Bom. L. H. 811, Dhondo Ram. 

89^B 138 17 r”* \ 100.5; 

^PPeal from the decree of the L»istriot 
Jadge, Goods, dated the 23rd November 
m? reversing that of the Moosif. Utraala 
Wonda;, aated the diet Joly i 9 l 7 . 

The Hon’ble Pandit Qokaran ^ath Mura, 
for the Appellant. 

Baba Buheskwar Uath Srivastavj, for 
Ksepondente Nos. I, 3, 4 and 6. 

. JUDGMENT.— The sait oat of which this 
»ppesl baa arisen was brought on the basis 
of a mortgage.deed dated the 15th of April 
♦»11, by which a share in Maaza Mahtanian 
was mortgaged with possession to theplaiot- 

n defendant for a earn of 

u#; ^i: ™ 

with the mortgagee to pay off a prior 

^fraotoary mortgage held by one Lota wan 

mortgaged property. 

M “ simple mort. 

»»f« 0 * the same property aloog with 

48 


other property had been executed by the 
let defendant in favour of the plaintiff. 

In 1914 the plaintiff brought a suit on 
the basis of the mortgage of 1908 and in 
that suit he made no mention of his own 
eubsequoDt mortgage of 1911 but impleadsd 
Lotawan as a subseqaent mortgagee. It 
was found that Lotawan’s mortgage wag 
prior to the plaintiff’s mortgage of 1908 

and on the 23rd of May 1914 the plaintiff 

obtained a preliminary decree for sale of 
the property mortgaged to him in 1908 
sobjeot to tbe prior charge of Lotawan. 

t P^'esent SQ't based on the mortgage 
of 1911 the plaintiff, alleging that be had 
not been given possession of the mortgaged 
property, brooght his suit to recover 
R?. 30J with interest by sale of the 
mortgaged property or, in the alternative, 
to be given possession of the mortgaged 
property. 

The Court of first instance held that 
the plaintiff was not entitled to a decree 
for sale but granted him a decree for 
pos9e99ion. 

An appeal wag preferred to the District 
Judge on the ground that as the plaintiff 
in his suit for sale on tbe prior mortgage 
of 190^^ had made no mention of the 
existence of the later mortgage of 1911 
in his own favour, he was nob entitled to 
institute tbe present suit based on the 
later mortgage. Toe learned District Judge 
has held that in view of the provisions 

?! XXXIV, rule 1, and of section 

11, Explanation IV, of the Cole of Civil 

was debarred from 
instituting tbe present suit. The plaintiff 

baa preferred this appeal against the finding 
of the learned Diatriot Judge. 

The questiou involved in this case is 
one with regard to which there is con. 
siderable oonfliot of authority; but so far as 
1 am aware, there is no reported case of 
this Court in which the question has been 
discuasad. It is to be noted that no sale 
has yet taken place under the decree 
obtained by tbe plaintiff on the basis of 
his simple mortgage of 1908 and that tbe 
suit which be has now brought is one for 
possession on the basis of bis mortgage 
of 1911 Bale 1 of Order XXXfYofthe 
Code of Civil Procedure provides that 
subject to tbe provisions of the Code all 
persons having an interest either in the 
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inortgpgd eecoriiy or in the right of 
redemption eball be joined as parties to 
any snit relating to the mortgage. This pro* 
vision must be read with rule 9 of Order 
wbiob provides that no euit shall be 
defeated by reason of non- joinder of parties 
and the Court may in every suit deal 
with the matter in controversy so far as 
regards the rights of the parties aotaally 
before it. It is row settled law that if 
a puisne mortgagee ia not impleaded in 
a suit brought by a prior mortgagee for 
sale be is not bound by any order for 
sal?, that may hi obtained in suob a 
fjuit {.Het Ram v. Shadi Ram (1)]. It 
would follow, therefore, that had the 
mortgagd of 1911 been in favour of any 
one other than the plaintiif, that person 
would have been in no way debarred, by 
reason of the suit on tie f ^rm^r mortgage 
of 19.'8, from inatitntiog the present suit; 
and the question, therefore, is whether the 
plaintiff oan be debarred merely bsoanse 
he is the eanoe person in whose favour 
the prior mortgage was eieoutrd and who 
institnied the suit and obtained a deoree 
on t tat mortgage. 

In the case of Sundar Singh y. Bholu 
(2) it was held that there is nothing in 
the Code of Civil Procedure or in the 
Transfer of Property Aot to prevent the 
holder of two independent mortgages over 
the same property, who is not restrained 
by any covenant in either of them, from 
obtaining a deoree for sale on each of 
them in a separate suit. In that case 
the learned Judge remarked that it was 
difficult to see what beneBt the plaintiff 
oould obtain by their two decrees, except 
that they might attach any surplus 
arising from the sale under one decree in 
execution of the other deoree. That was 
a case in which both the mortgages held 
by tb» plaintiff were simple mortgages. 
In the present case the second mortgage 
executed in 1911 was a usufructuary 
mortgage and the present snit brought 
by the plaintiff is for possession of the 
property under that mortgage. If he be 

(1) 45 Ind. Cas. 798; 16 A. L. J. 607; 6 F. L. W. 8S; 
86 M. h. J. 1; 24 M. L. T. 92:28 0. L. J. 188; (1918) M. 
W. N. 618; 20 Bom. L. ft. 79^ 22 0. W. N. lOS.^}; 40 A 
407; 9 L. W. 660; U Bar. I*. T. 73; 46 I. A. 180 (P. 0.). 

(2) 20 A. 822 (P. B.); A. W. N. (1898) 68j 9 Ind. 
0«o. (n. s.) 666. ' 


granted a deoree in the present suit, be 
will certainly be entitled to obtain and 
remain in possession of the mortgaged pro* 
party until it is put to sale in exeou* 
lion of the former deoree passed on the 
mortgage of 1908 (the jodgment*debtor 
not having redeemed the mortgage of 
1908 within the period allowed by the 
deoree) or until bis mortgage of 1911 be 
redeemed. 

The decision in Sundir Sing^ v. BkoVu 
(2) was dissented from in the case 
Doratami v. Venkataseskayyar (3). In the 
case the learned Judges remarked: "The 
principle of the Transfer of Property Aot 
is that any person institatiog a suit for 
foreolosnre, sale or redemption of the 
mortgaged property should include in 
that suit the interest of all persons in 
nuen property of which he has notice, 
whether su.'h icterest be prior or sub* 
sequent to bis own, and if he obtains an 
order for eale, the sale will not be made 
subject to subsequent inaumbranosa, and 
the sale-proceeds, after deducting therefrom 
the expenses incident to the sale, will b6 
distributed between himself and the sub- 
sequent inoumbranoers aoc^rdiog to their 
priorities. In the hands of the purohasef'i 
however, the property will be subject to 
prior mortgages, nnlsss the sale has beeb 
made free from the same with the consent 
of the prior mortgagees, in which oas§ 
they acquire the right of priority oVer th6 
sale-proceeds. 

If, however, a person having an interest 
in the mortgaged property is not made 
a party to the snit, by reason of the 
party suing having no notice of shflh 
interest, the rights of enoh person will 
remain unaffected by the deoree and the 
pTOoeedinge in execution thereof, ind 
oomplioated questions frequently arise #heii 
snob persons sue enbeequently upon 
such mortgage. But a party suing dpdii' 
one of his mortgages can have nb 
onse for his not including in the fliril 
bis rights under his other mortgages, 
he must necessarily have notihe of tbi^ 
same.” 

The learned Judges relied on the sdb'*' 
stantive provisions enaotad in seotidne 88* 
and d8 of the Transfer of Property Asl*’ 


(3) 26 M. 108; 11 M. L. J 878. 
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Seotions 86 and 88 have been repealed 
and have been re*enaoted in rales 2 and 
4 of Order XXXIV of the Code of Civil 
Proeedore. They also relied on the form 
of a decree for sale, No. 128, Sohedole 
1^1 of the old Code of Civil Procedure, 
for which form No. 4 in Appendix D of 
Schedule I of the present Code of Civil 
Procedure has been subetituted. The rules 
and the form referred to require that the 
plaintiff shall deliver up to the defendant 
or to such person as he appoints all 
documents in hie poseeasion or power 
relating to the mortgaged property and 
shall, if BO required, ro'transfer the property 
to the defendant free from the mortgage 
and from all inoumbranoea created by the 
plaintiff or any person claiming under him. 
The argument is that these provisions of 
law requiring the plaintiff in certain 
oircomstanoe.s to deliver up all documents 
in his possession or power relating to the 
mortgaged property clearly indicate that 
the mortgagee is not entitled to reserve 
any rights to himself over the property 
in respect of which be has obtained a 
decree for sale. This ruling was referred 
to in Krishnama Ckariar v. Annangara 
Ohariar (4), nbere it was held that a 
party holding two mortgages on the same 
property and suing on the 6rat mortgage 
alone is, in respect of the second mort« 
gege, a parky to the suit under section 
65 of the Transfer of Property Act, and 
if he omits to msntioa his second mortgage 
and the property is ordered to be sold 
free of such mortgage, be cannot after- 
wards sue to enforce his second mortgage 
against such property. It was held that 
. ® pafilcot to mention his second mortgage 
in bis snit on the first mortgage and to 
have all his claims against the mortgaged 
property adjudicated upon amounted to a 
waiver of hie rights under the second 
mortgage. The learned Advocate for the 
appellant argues that as in the present 
case the second mortgage is usufructoary, be 
•onla not get a decree for sale on it and be 
was not bound to mention it in the 
former suit and that had he mentioned it 

nothing would have 
wanlted from his doing so. But this 
**fonienl does not appear to be oorreot. 

.(4) W H. 868} 2 K. L. T. 880 } 17 M. h. J. 301 . 


Had be mentioned his subeequent mortgage, 
bis rights under that mortgage would 
have been determined and if the property 
was put to sale, any balance of the 
proceeds after paying off the amount due 
on Loiawan's mortgage and under the 
decree would have been applied towards 
the payment of the plaintiff’s second 
mortgage. 

Td Keshatram Dulavram v. Ranchhod 
Fakira (5) it was held that where a 
mortgagee holds two mortgages on the 
same property executed by the same person, 
be cannot maintain a suit to recover the 
sum due on the latter mortgage only by 
sale cf the property subject to the prior 
mortgage. In that case the learned Judges 
remarked that it was difficult to see any 
answer to the argument derived from the 
form of a decree for sale in No. 128, 
Sohedole IV to the Code of Civil Procedure. 
That ruling was, however, dissented from 
by Mr. Justice Chamier in the case 
Jagernaih Singh v. iiohra Kuvar (6). In 
the oturse cf his judgment Mr. Justice 
Chamfer remarks: — 

It is DOW clear that a puisne mort- 
gagee is entitled to bring the mortgaged 
property to sale subject to the prior 
mortgage of another person, and I see no 
reason why be should not bring it to 
sale subject to a prior mortgage held by 
himself, at all events where be ie unable 
to sue upon the prior mortgage, as is the 
case here. It has been held that a person 
bolding two mortgages on the same 
property is not bound to put both mort- 
gages in snit together. In practice be 
usually sues upon both mortgages, for be 
cannot bring the property to sale sabject 
to a later mortgage than the one in 
suit, whether the later mortgage 18 held 
by himself or by any one else; and there 
is not generally much to be gained by 
bringing the property to sale eubject to 
a prior mortgage held by the deoree-bolder 
himself.” 

The last case to which reference was 
made is Mwlidhar v. 8her Singh (7), In 
that case the property in dispute was 
mortgaged first to Mabtab Singh, then to 

(6) 80 B. 166; 7 Bom. L. B. 811. 

(6) 39 Ind. Cas. 76i 2 P. L. J. 118} 1 P. L. W. 0*3i 

(1917) Pat. 194. , ' 

(7) 3 A. L. J. 238} A. W. N. (1908) U2. 
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Mabtab Siogh and Sber Singh and thirdly 
to one Mnrli Dbar. Mahtab Singb brought 
a suit for sale upon the first mortgage, 
obtained a decree, had the property sold 
and purobased it himself. Mahtab Singh and 
Sher Singh then brought a snit upon the 
Eeoond mortgage end made Marli Dhar a 
party to that eoit, and obtained a deoree. They 
then applied for an order absolute for sale of 
the property mortgaged. On objeotlon made 
by Murli Dhar it was held by &nox, J., that 
Mahtab Singh and Sber Singb oould again sell 
the property wbioh was sold in exeoation of 
the decree on the first mortgage, inasmuch 
as Mahtab Singh by his purchase 
did not become full owner, as the 
properly was subject to the second and 
third mortgages. It is tu be noted that 
Sher Singh and Mahtab Singh, the mort« 
gagees under the second mortgage, were 
members of a joint Hindu family living 
jointly ard that, therefore, praatioallv the 
first and second mortgages were in favour 
of the fame person. The question as to 
whether Mahtab Singh and Sher Singh 
were entitled to bring a suit on the 
second mortgage, no mention of that mort- 
gage having been made in the first snit 
brought by Mabtab Singb, was not discussed 
in that case and the ruling dees not, there- 
fore, appear to be in point. 

It seems to me quite clear that the 
plaintiff’s suit on his second mortgage 
cannot be maintained. If the second mort- 
gage had been held by a person other 
than the plaintiff and that person, having 
been made a party, bad failed to claim 
the right to redeem the prior mortgage 
or to male any defence, be would clearly 
have been debarred from bringing any 
subsequent suit to enforce bis mortgage 
debt. It cannot pcssibly be argued that 
the plaintiff was not a party to the suit 
OD the prior mortgage, and be was certainly 
in a pcsiticn to asrert any rights which 
he might have under his subsequent mort- 
gage. Having made no mention of those 
rights, be is in the same position in respect 
of the second mortgage as a puisne 
mortgagee would be, if having been duly 
impleaded he did uot attempt to assert 
those rights. Vide Dhondo Ramchandra 
Eulkarniv. Bktkoji Qopal (8). Had be in the 

(8) 27 led. Cas. 1005j 39 B. 138j 17 Bom. L. R. U4. 


suit on his prior mortgage mentioned and 
proved his subseqnent mortgage, any balance 
of the sale proceeds left over after satisfy* 
ing Lotawan’s mortgage and his o ’r'n prior 
mortgage would have gone first towards 
the satisfaction of bis subsequent mortgage 
and anything left over would have been 
paid to the mortgagor. Order XXXIY, 
rule 1, with the object of avoiding 
mnitiplioity of suits, provides that all persons 
having an iotereet either in the mortgage 
security or in the right of redemption shall 
be joined as parties to any suit relating 
to the mortgage. Under this provision 
the plaintiff, if he did not wish to abandon 
his subsequent mortgage, ongbt to have 
disclosed it in bis suit on the prior 
mortgage and bad be done sn, his claim 
on his subsequent mortgage wooll have 
been adjadioated upon an'*, be oooli not 
have brought another on that mart* 
gage. He cannot now, by taking advantage 
of his own wrong doing in not disclosing 
the subsequent mortgage, be allowed to 
bring a snit on that mortgaga. 

The appeal, therefore, fails and is 
dismissed with cost.s. 

Appeal ditmUtei. 


MADRAS HIGH COURT. 

Cl71L MlSCELLlNEODl PeTiTION No. 179 ' 

OF 1918 

August 2’*', 1918. 

J'reset-(: — Mr. Justice Kumaraswami Sastri. 
V. S. SANIHANaM AlYANGAR 

— RsSPOBDBNI — P&TITIOXBR 
tersus 

SRINIVASARAGHAVAN minob, bf bis 
UOT dKK ANj Nf XT PRIBNO PONNAMMAL, 
AMD OTHERS — ApPi'LLaNTS - ReSPONDBMTs 
Civil Procedure Code (Act V of 1S08), 0. XLIA,'r* 
2 (2) — Madras High Court {Appellate Side> Rules, 
r. 42-^ Party not served with notice of appeal, right 
of, to apply to set aside ex parte order. 

Rule 42 of the Appellate Side Rules of the 
hladras High Court does cot prevent a party 
who has not been served with notice of appeal, 
from applying to set aside any order passed 
ex parte in the appeal on the ground that ho 
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bas not ontered appearance. He cannot bo ponalisod 
for not entering appearance by losing his right to 
receive notice of interlocutory applications, when sneh 
applications are made within tho time limited for his 
entering appearance. 

Petition, praying that in the oiroumstanoes 
stated in the afiBdavit 61ed there witH, the 
High Conrt will be pleased to set aside the 
order, dated the 12th July 1918, in Civil 
Mieoellaneons Petition No. 1307 of 1918, 
granting leave to 61e a memorandum of 
additional grounds and to amend the memo* 
randum of valuation in Appeal Suit No. 
317 of 1917, preferred to the High Court 
against the deoree of the Conrt of the Sub* 
ordinate Judge of Kumbakonam, in Original 
Suit No. 71 of 1917. 

Mr, K, S. Jayarama Aiyar^ for the Peti- 
tioner. 

Messrs. T. 7?. Ramachandra Aiyar, T. R, 
Ramakrishna Aiyar and K. Bhashyam, for the 
Rsspondents. 

JUDGMENT. — This is an applioation to 
set aside the order paseed by me on the 
12th July 1918, allowing the appellants 
to file an additional ground of appeal 
and to amend the valuation of the appeal. 
Notioe of the applioation to amend was not 
given to the 6th respondent and the order 
was passed without hearing him. Order 
XLIA, rale 2, clause 2, of the Code of 
Civil Prooedare provides that, unless other- 
wise ordered, the period for respondent to 
enter! appearance shall be 25 days from the 
service of notice upon him, and that, if he 
wants to appear and defend the appeal, he 
should enter appearance within that period. 
Rule 42 of the Appellate Side Rules provides 
that notice of an applioation to amsnd a 
memorandum of appeal should be given to 
®U parties who have entered appearance. I 
do not think that rale 42 prevents a party, 
who has not been served with the notics 
OD the ground that he has not eutered 
appearance, from applying to set aside the 
order passed ex pirte. If any penalty is 
attached for his not entering appearance 
within the time limited, that penalty can 
only ^ arise when the period fixed for 
entering appearance has expired. It will 
u *®*****^ principles of equity to hold 
that a person sboali ba puoishel for mt 
entering appearance by losing bis rights to 
veecive notice of all interlocutory applies* 
tiOM, when such applications are made 
Within the time limited for hi^ eqtdriog 
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appearance. In the present case the aopli* 
oant wai declared a major on the 27fch 
March 1913 and he got notioe of appeal 
in the usual course eutitling him to enter 
appearance on the 8ih July. The petition 
to amend the memorandum of appeal was 
filed on the 25th April and no notice was 
sent to him, the appellant relying on rule 42 
referred to above. 

I am of opinion that the 6Sh respondent 
ought to have had notioe of the applioatioo 
and that be is entitled to have the r.r parte 
order eet aside so far as he is concerned 
and to be beard on the merits. I aocordingly 
set aside the order of the 1 2th July. 

As the pleadings and grounds of appeal 
have been printed, I think the best thing to 
do will be to direct that the applioation for 
leave to file additional grounds and amend 
the valuation be posted bsfore the Bench 
hearing the appeal. The additional ground 
need no additional printing, as thegrouud 
raises a pure qaestim of law, and, as the 
appeal is filed inform'! pauperis, no delay 
need be caused by the amsndment of the 
valuation. 

There will be thus no ncccuity for any 
adjournment of toe acpcil by reiion of the 
petition being poited f)r hciriog wit’i it. 
Leave is granted to all the parties to file such 
additicnal adilavitu ai thsy invy ouiiJer 
necassiry in one month. 

I make no orderas to costs. 

SI. c. p. 

Petition alhwel. 


OUDFT JUDICIAL OOMMISSIONES'S 

COURT. 

PiBST Civil Appeir. No. 86 op 1917. 

June 25, 1919. 

Present'.— Lyle, A J.C., and Mr. 
Ashvorkh, A, JO. 

JAGATPAL SINGH and axothcr — ip. 
Asrs Noi. 2 axo 3— A?p2i.li!itj 

versus 

Thakur OHANDRAPAL SINGH ^ 

PLiiKrjpp 

Tnakur DARB VRI SINGH avd ortiSRf— • 

— DXPSX lAXTS — RxSPO.'fOSNTJ. 

Uimlu Itaie— Joint familjf—Horlga^je father^ 
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Interest, high rate of, when justified — Court, interference 
hy. 

Where in the case of a mortgage b7 a Hindu father 
the security offered is inadequate, the contractual 
rate of interest, although high, ought cot to be 
interfered with. Each case, however, should be con* 
sidered on its own merits, tp. 769, col. 2; p. 760, col. 1.] 

Appeal from the decree of the Subordinate 
Judge* Unao, dated the 30th March 1917. 

Messrs. A. P. 9en and Hyder Husain, for 
the Appellants. 

The Hon'ble Pandit Ookaran Nath Misra, 
for Bsspondent No. 1. 

JUDGMENT, — This was a suit for fore* 
•loBure of a mortgage by conditional sale 
executed by the 1st defendant Thakur Dar* 
bari Singh in favour of the 4th defendant 
Nandan Prasad on the 22nd of December 1913 
for a sum of Rs. 32,638*4 1. Nandan Prasad 
has sold his rights and interests as mortgagee 
to the plaintiff Thakur Ghandrapal Singh. 
The two sons of Thakur Darbari Singh were 
impleaded as defendants and one Musammat 
Bismillah Begam, a prior mortgagee, was also 
impleaded. The plaintiff has been given a 
deeree by the learned Subordinate Judge 
and the two sons of Thakur Darbari Singh, 
the executant of the mortgage, have appealed 
to this Court, 

The consideration for the mortgage-deed 
in suit ooneiete of the following items: 

(1) Rs, 21,500; advanced by Nandan 
Prasad to Thakur Darbari Siugh for the 
purpose of paying off a decree for foreclosure 
obtained by the present plaintiff Thakur 
Cbandrapal Singh against Darbari Singh 
and bis son Surajpal Singh. 

(2) R?, 8,519-9 9; to pay off a simple 
money decree obtained by Nandan Prasad 
against Thakur Darbari Singh and his hro- 
tber Lai Singh, 

(3) Rs. 2,369-10 7; to pay off bahi-khata 
debts. 

(4) Rs. 250; the costs of stamp and execu- 
tion of the document. 

At the time of the execution of the docu- 
ment the following debts were due by the 
two brothers Darbari Singh and Lai Singh 
to Nandan Prasad: 

j * mortgage deed 

dated the 18tb December 1911 which bad 

been executed by the two brothers jointly in 
favour of Nandan Prasad. 

D ftroounting to 

4|7o9*5*3t 
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(3) Bs. 8,519- 9- 6 due on a decree obtained 
by Nandan Prasad on the basis of certain 
hundxs against the two brothers jointly. 

At the time of the execution of the mort- 
gage-deed in suit the brothers Darbari 
Singh aod Lai Singh agreed with the consent 
of Nandan Prasad to divide the responsibili* 
ty for the payment of these debts. Lai 
Singh undertook to pay the whole of the 
first debt and half of the second, while 
Darbari Singh agreed to pay the other half 
of the second debt and the whole of the third 
debt, and on the same date as the deed in 
suit was executed Lai Singh also executed a 
mortgage deed in favour of Nandan Prasad 
to secure the payment of bis share in these 
debts. 

Grounds Nos. 4, 5 and 6 of the petition 
of appeal relate to the mutal arrangement 
between Darbari Singh aud Lai Singh, but 
these grounds have not been pressed by the 
learned Counsel for the appsllants as he 
admits that he is unable to show that the 
agreement entered into between Darbari 
Singh and Lai Singh by which the debts 
were divided was n'lt in the interest of bis 
clients. The only grounds taken on behalf 
of the appellants are that it has not been 
shown that the item of Rs. 21,500 was 
borrowed for legal necessity or antecedent 
debts, and that the interest charged in the 
mortgage-deed and allowed by the learned 
Subordinate Judge is excsssive. 

Out of the item of Rs. 21,500, Rs. 21,189 
were actually paid into Court in satiefaotion 
of >be deofde for foreoloscre ob aioed by 
Tbskur Ghandrapal Singh against Thakur 
Dai bari biogh and hid son Surajpal Singh. 
It in to be noted that at the time this decree 
was obtained Jagatpal Singh, the other son 
of Thakur Darbari Singh, had not been 
born. The balance of the first item consist* 
ing of Rs. 250 and Rs. 64 was paid in cash 
by Nandan Prasad to Tbaknr Darbari Singh 
(see receipt Exhibit 7 on the file). The 
history of the debt of Rs. 21,189 is as follows. 
On the 12tb of .Inne 1902 Darbari Sirgh 
executed a mortgage deed in which he hypo* 
theoated joint family property in favour of 
one Sbambhu Ratan for the sum of 
Rs. 9,139 8-0. Out of this sum Rs 6,312-8 0 
were for paying off an earlier mortgage dated 
the 3rd of June 1898 and Rs. 2,827 were 
for payment of hahi khata debts. There is 
PQtbing to show how the debt to seonn 
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whioh the mortgage of 1898 was given had 
originally bsen inoarr^d. Oa the basis 
o( his mortgage of 1902 Shambha Ratan 
obtained a deored in 1906 against Darbari 
Singh and Sara j pal, the only eon of Darbari 
Singh who was then alive and who was 
impleaded under the gaardiaosbip of bis 
onole Lai Singh. The decree was for the 
sam of Rs. 13.592. On the 30tb of Ddoem* 
ber 1 909 Darbari Singh executed another 
mortgage*deed in favour of Tbakur Chandra* 
pal Singh for the sum of Rs. 16,000, out of 
which the decree held by Sbambhu Ratan 
was fully paid and the balance was appro* 
priated toivards payment of bahi khata debts. ' 
It was on the basis of this mortgage deed of 
the 30th of Dacember 1909 that Tbakur 
Ohandrapal Singh on the 27tb of June 1912 
obtained the decree for foreclosure, the mort- 
gage' debt having then amounted up to 
Bs. 21,189. That decree was obtained not 
only against Darbari Singh but against bis 
son Surajpal under the guardianship of Lai 
Singh. The other appellant Jagatpal Singh 
was born after that decree had been obtained. 
The learned Counsel for the appellants would 
argue that though the decrees b)tb of 1906 
und 1912 were obtained not only against 
Tbakur Darbari Singh but also against the 
only son of Thakor Darbari Singh who 
was then alive, the sons can in the present 
caae obaUenge the validity of these decrees, 
but he can give nn authority for this pro* 
position. Even if we ware to concede that 
ifi the present proceedings the valility of 
those decrees can be challenged, we are of 
opinion that the burden would be on the 
appellants t'l give at least prima fads evideuee 
that the decrees were not binding upon them, 
and not a particle of such evidence has been 
produced. We are of opinion, therefore, 
that the learned Sabcrdioate Judge was 
right in holding that the appellants cannot 
repudiate this debt. 

The only question that remains is that of 
interest In the mortgage deed interest at 
the rate of 1-8 per mensem with yearly rests 
has been fixed and the learned Suburdinate 
Judge has allowed interest at this rate. 

It is urged that there wa^ no necessity to 
borrow it at such an excessive rate of interest 
and reliance is placed on the rulings in Hurro 
2fath Fax Ohourdk'tri v. Ranihir Singh (1> 

(II 16 C.Slli IS I. A. 1; 16 Tnd. Jur. 84} 6 Sar. P. 

0. J. 642) 9 iDd. Dec. (h. ■ ) 207. 


and Saraonf ^ingh v Qur Bakhah Singh 
(2). In oar opinion there is no force in this 
argument. It is specially to be noted that 
the defendants *'')~'Bl]ante did not take this 
plea in their written statement and Darbari 
Singh pleadel that it bad been agreed that 
thongh the rate of 1*8 per mensem should 
be entered in the deed, yet interest at the rate 
of 8 annas would be charged. We have no 
hesitation whatsoever in rejecting tbia-plea 
of Darbari Singh as altogether false. It is 
in evidence that Darbari Singh had all along 
been borrowing money from Nandao Prasad 
at the rate of l-Sper mensem and it is absurd 
to suppose that Nandan Prasad a money* 
lender, would be willing, when the debt bad 
mounted up to such a large amount, to re* 
duoe his rate of interest to 8 annas. It is 
specially to be noted that no fraud or undue 
influence has even been alleged. The last 
date fixed for payment of the foreclosure 
decree was the 23rd December 1913. 
Darbari Siugb himself admits that he vainly 
attempted to obtain a loan from many other 
persons and at tbe last moment applied to 
Nandan Prasad. Looking at the income of 
the property, even if we take that income 
to be the amount stated by the appellants 
themselves, tbe eeourity offered by tbe pro* 
perty for such a large loan was inadequate. 
It is pointed out by tbe learned Coonsel 
for tbe appellants that Darbari Singh had 
obtained previous loans from Sbambhu Ratan 
at 6 annas per cent, per mensem and from 
the plaintiff Ohandrapal Singh at 8 anra^ 
per cent, per mensem, but these loans 
were granted as far back as 1902 and 1909 
when Darbari Singb was not nearly so heavily 
involved in debt and tbe mortgagees had 
ample security. There was further urgent 
need of obtaining the loan as had it not 
been obtained, the property would have been 
lost altogether to Darbari Singb and the 
appellants. Darbari Singh, though accord* 
ing to his own elatement he made efforts to 
obtain a loan elsewhere, failed ahogetber to 
do so and as a last resort be approached 
Nandan Prasad, whose ordinary rate of 
interest not only for cash loans but also on 
mortgages wss i-8 per cent, per mensem, 
and Nandan Prasad advanced tbe money 
necessary on very poor security. Each ease 
of this kind has to ha considered on its own 


(2) 36 Ind. Cas. 916| 19 0. 0. 159. 
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merits, and we are of of opiDion that in the 
present ease we wonld not be jnstiBed in 
interfering with the oontraotaal rate of 
interest. 

The appeal is dismissed with costs. 

Appeal dismitsed. 


MADRAS HIGH COURT. 

CiV'iL MlSCeLLANBOUS PjSTiTlON NO. 1^01 

OP 1917. 

September 10, 1919. 

Preeenli — Mr. Jostioe Odgers. 
GURUS WAMI PANDIYAN— Appellam 

— Petitioner 
versus 

SBNDATHI KALAI PANDIA CHINNA 

THAMBIRAR and others — Respondektj. 

Civil Procedure Code (Act I' oj 1908*, 0. ZXXIX, rr. 
J, 2, 0. XL, r. I— Temporary injunction, when to 

he granted— Receiver, appoiniment of, grounds for 

proof of. 

Proof of waste is a ground for the appointment of 
a Heceiver. [p. 761, col. 1.] 

In order to obtain an injunction nr the appointment 
of a Becoiv^er the applicant has to show that the 
property is in danger of being wasted or alienated 
and should be preserved from waste or alienation: 
but while in order to secure an injunction it is 
enough to show that the applicnnt has a fair ques- 
tion to raise as to the existence of the right alleged, 
the Court will not ordinarily appoint a Receiver 
while one party is actually in possession and an 
irreparable wrong may be done to him by the Court 
taking interim possession of tho property. [p. 701 
col. 1.] 

Petition, preyfog that in the oironmetanoes 
stated in the affidavit hied therewith, the 
High Court will be pleased to appoint a 
Reoeiver for the scit properties pending 
disposal of Appeal No. 324 cf 1918, 
preferred to the High Goort againet the 
decree of the Court of the Subordinate 
Judge, Tutioorin, in Original Suit No 27 
of 1914. 

Messrs. K. Eajah Apyar and T. M. Eama- 
san.i Ayyar, for the Petitioner. 

Mr. A, Krishnaiwami Aiyar^ Mr. 0. A, 
Sethagiri Sosiri'-r for Mr. A. S. Pwva-* 
natha Ayyar, and Mr. K. G. Gopala Desikon, 
for the Respondents. ' 

ORDER In this petition the appellant 
in_ Appeal No. 324 of IviS on the 61e of 
this Court moves for the appointment of 
a Receiver for the properties of the 
Sivagiri Zamin, which ar© in the handa of 


the 1st respondent to the appeal as he 
has succeeded in the suit to establii'h 
his right to the Zamindary properties. 
The motion is based on three allegations 
of waste: (i) alienation of 114 leotahg of 
land at a gross undervalue, abont ]/9tb 
of their real worth, (n') indiscriminate 
cutting of timber trees and (m) removal 
of Melvaram paddy by the ryots. The 
matter was before their Lordships, the 
Chief Jostioe and Napier, J., in March of 
this year and they then decided that the 
appointment of a Reoeiver was, as things 
then stood, unnecessary and directed that 
Ist respondent should have possession of 
the plaint properties on furnishing 
security in J ^ (one and a half) lakhs 
of rupees, represeptieg two years’ income 
of the properties, the subject of the appeal^ 
It was brought to the notice of their 
Lordships that the Ist respondent bad 
entered into an agreement: (Exhibit 45 
in the care' to alienate ICO lotahs of 
land to various persons who were fioanoing 
him in bis litigation. The learned Chief 
Justice, however, remarked that the convey, 
anoe of the property had not then been carried 
out and might never take pUce. It is 
undisputed before me that not only has 
the conveyance of the 100 lotahs taken’ 
place but an additicnal 14 kotahs have 
also since been transferred. The Itt re. 
spondsnt only entered into possession of 
the property in March last in execution 
of the decree passed in bis favour. Mr A. 
Krishnaswami Aiyar, for the let respondent, 
offers to submit to a temporary injunction 
restraining the respondent from farther 
alienating the corpus of the property 
pendiog the appeal, and the question is 
whether this is sufficient in the oiroum* 
stances of this case. 

As to the cutting and selling of timber, it is 
objected by the let respondent that the evi* 
denoeof this is famished largely by the very 
ryots who are responsible for the removal 
of the Melvaram crops, I am satieded, 
however, on the affidavits that there is 
some ground for thinking that some timber 
may have been improperly out and sold 
and the ordinary cutting of leased crops 
has been exceeded. As to the orop*>, any 
damage is amply covered by the feooriry ' 
already furnished by the 1st respondent, 
and this point need not be ooosidered, ^ 
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Aasamingr that aots of craste have been 
proved by the alieoatinns refetred to and 
by the ontting and selling of timber 
trees, the qaestion arises whether I onght 
in these oireamstanoes to appoint a Reeeiver. 
Proof of waste is oertainly a ground for 
snob appointment. ! Compare Sivagnana* 
ihammal v. Arunachalam PiUai (1).! On 
the other band, the distinotion laid down in 
Ohandidai Jha v. Padmanand Singh Bahadur 
(2) between the oases in wbioh an injanciion 
will issue and a Reoeiver be appointed is 
as as follows: “The distinotion seems to 
be that while in either ease it mast be 
shown that the property shonld be 
preserved from waste or alienation, in the 
former ease, it would be enfEoient if it 
be shown that the plaintiff in the sait 
has a fair qaestion to raise as to the 
existeooe of the right alleged; while in the 
latter oase a good prima facie title has 
to be made oat.*’ Here of coarse the 
respondent is in possession and bis title 
has bsen established. In the leading 
oase of Owen v. Boman (3) it is said 
“that where the object of the plaintiff is 
to assert a right to property of whiob the 
defendant is in the enjoyment, the oase is 
neoessarily involved in further qaestions. 
The Court hy taking possession at the 
instance of the plaintiff may be doing a 
wrong to the defendant, in some oases aa 
irreparable wrong. If the plaintiff should 
eventaally fail in establishing his right 
against the defendant, the Uoart may by 
its interim interference have caused mis. 
ohief to the defendant for wbioh the 
eabseqaent restoration of the property may 
afford no adequate oompsnsation,” In this 
case it is of ooarse impossible to say that 
the petitioner (appellant) has a better 
prtma facie title than the 1st respondent. 
See Sivjji Baja Sahib v. Aiswariyanantaii 
5aM6 (4). I have, therefore, oome to the 
ooDolasioD that a Reoeiver shonld bs re* 
fused, bat a temporary iaiaootiou will be 
granted reetrainiog the 1st respondent 
from making any farther permaoeot 
alienation of the immoveable property 

(l> IJInd Caa.870!21 M. L. J. 821: lO M. L T. 
420; MSl.i 2 M. -V. N 75. 

(2) 22 0. 4^0: It Imt. Dec. 's 8.) 307. 

{8t (1858) 4 H. fj. 0. 947 at p. J0V2! I? Jur. SCI; 
1 Bq Hop «70{ *0 B R. 7aV| 9t K. R. 6 6. 

( 4 ) 39 lad. Cas. 183; 19 h. J. 209; 18 M. L. T 
156, 


belonging to the Zamin daring the pendeno? 
nf the appeal or antil farther orders. 
Id my opinion the inJanotioD sbonld be 
extended to prevent him also from catting 
or selling any trees except in the ordinary 
way by leasing crops or in the asaal 
ooorse of husbandry, for which, of coarse, 
the let respondent will continue to main* 
tain aoooants. 

The petition is dismissed but without costs. 

M. c. p. 

Pitition diemiseed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SecORD Civil Appeal No. 133 op 1919. 

July 4, 191il. 

Present : — Paodit Ranhaiya Lai, J. C. 

BALI NATH— Defendant— Appkllam 

nereus 

SHEORAJ SINGH and CTaERs— 
Plaintiffs — Respondents. 

Hindu Lrtty— IFufoto, mortgage bg— Mortgagee, posj. 
(jon of— Interest, high rate of—Jtevcrsioner, xvhclher 
boitml lo pay stipulated rate o) interest — Adverse 
interest, n idotc nhether can set up — irulon', u-hether 
represents estate — Iteversioner, nhether bound by 
decree against u idow. 

A pergon who takes a innrigago from a Ilinda 
willow ought to know that ho is dealing with an 
indiTidual who has ordinarily only a limited interest 
in the property which she jn-oposes to mortgage, 
and if lie charges a high rate of interest in considera- 
tion of the risk he ineurs, tliat covenant cannot be 
enforced against the persons to whom the property 
nltirantely goes after the death of the widow, even 
with regard to that portion of the consideration- 
which may bo found to bo supported by legal 
necessity, unless the circumstances, attondiug the 
loan, indicate that the rate of interest charged was 
reasonable Ordinarily, I per cent, per mensem is 
a reasonable rate of interest in suoh cases, [p 768 
col. 1.] 

A Hindu widow cannot set up an adverse title 
against herself or do anything prejudicial to the 
interest of the reversionary heii-s of her husband 
so long as she remains in possession in succession to 
her hosband. [p, 763, col. h] 

A Hindu widow cannot bo deemed to represent 
her husband's estate so as to bind the reversionary 
heirs of ber hnsband in relation to anything which 
she may have done herself to the prejudice of these 
reversionary heirs She represents the estate as 
Bgainst strangers for the purpose of protecting 
or preserving it Anything done by her for a purpose 

unconnected with the protection or preservation of 

the estate or without any legal necessity cannot bind 
the reversionsiy heirs of her husband, j p. 768, col 2 .J 
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A decree obtained bj a mortgagee against a 
Hindu widow alone, on the basis of a mortgage 
which is found not to have been made by her for 
legal necessity, cannot bind the reversioners, [p. 763, 
col. 2.3 

Wh^re a decree is obtained against a Hindu widow 
alone on the foot of a mortgage which is found to 
hare been made by her partially for legal necessity, 
it is not equitable to make the reversioners of lier 
husband liable to pay the costs of the mortgage suit 
to the extent of that amount of the mortgage money 
which was taken for legal necessity, [p. 763, col. 2.] 

Appeal from tbe decree of the 2nd 
Additional District Judge, Lucknow, dated 
tbe i7th February 1919. modifying that of 
tbe Sobordinate Judge, Uoao, dated the 7th 
November 1918. 

Pandit Jagmohan Nath Okak, for the 
Appellant. 

Syed AU Mohammad, for Respondents 

Nos, 1 to 3. 

JUDGMENT. — Tbe dispute in this case 
relates to oertain property which belonged 
to Debidin, who died some time in 1900, 
leaving a widow, Musammat Mabarana. 
On tbe Slat July 1906 Mummmat Mabaraoa 
made a mortgage of 31 bighas Sb'ntasot 
tir land in tbe village of Korari Calau 
in favour of J.airam, tbe predecessor in* 
title of the defendant«appeHint. Tbe 
amount eecured by the mortgage was 
Rs. 62?, carrying interest at 2 per cent, 
per mensem oompoundable half-yearly. On 
the death of Jairam there was a partition 
between tbe members of Ms family by 
virtue of which the mortgage bond in 
question was allotted to tbe eba^e of 
Ganga Praead. Ganga Prasad Bled a suit 
lor foreclosure on foot of tbe said bood 
and obtained a decree against Mnsammat 
Maharana on the 8th March 1912 (Exhibit 
Al). Subsequently Ganga Prasad sold 
his decree to tbe defendant appellant, who 
got it made absolute on tbe 17ch January 

1915. 

In pursuance of that decree the defend* 
ant'appellant got possession of 9 bighas 5 
bitwas of land out of the entire properly 
mortgaged, but by some inadvertence be 
was not given poesession over tbe remainder 
of the property. Mnsammat Maharana died 
on the 2Uth March 1917. ^fter her death 
the defendant appellant applied for tbe 
possession of the remaining property as 
against tbe plaintiffs^respondents, who are 
tbe raversicuary heirs of her husband. 
The Court of first instanoe allowed tbe 


execution to proceed, bat the lower Appellate 
Court postponed the deoision till the 
determination of the present suit, which 
had meanwhile been filed by the plaintiffs* 
respondents for tbe recovery of possession 
of the said properly over which the 
defendant-appellant was a^rardad possession. 

The main question for determination in 
this suit was whether the mortgage, effected 
by Mnsammat Mabarana was made for 
legal necessity and, if so, to what extent. 
Tbe Court of first instance found that the 
mortgage was made for legal necessity to 
tbe extent of Rs. 250*4-6 and that there 
was no necessity for borrowing the said 
money at a rate of interest higher than 
2 per cent, per mensem. It allowed the 
plaintiffs-respondents a decree for possession 
accordingly, subject to tbe payment of 
Rs. 250 4-6 with simple interest thereon 
at 2 per oent. per mensem from tbe date 
of the mortgage till the 20tb April 19 8, 
tbe date of tbe iustitution of the suit. 
The lower Appellate Court similarly oame 
to the conolnsioD that R^. 250>4-6 were 
taken for legal necsssity, but it re|ased to 
allow tbe defendant appellant in^efest at a 
higher rate than 1 per oent. par mensem. 
The defendant has appealed and the plaintiffs 
have filed oro-^s objeotionj. 

There is no reason, however, for interfer* 
ing with the fiuiing arrived at by (be 
Court below as to the extent to whiab 
the nortgoTe was jastiSai by Isgtl 
necessity. Oae of the i em^ alliwed was 
taVeu f )r o-iiebraiin; the foa't'i anniversary 
in omneoti)n with tho death of Osbidtn. 
The other it^m alhwel related to oarlain 
debts due by Dsoidiu. Toe lower Appall^te 
Court obieryes that tbe performance of 
the fourth death anniversary is considered 
to be of some importance in tbe oaite to 
which tbe deceased belonxed. The plaint* 
iffs respondents cannot, therefore, escape 
responsibility from the payment of the said 
amounts. 

Tbe rext question relates to the interest 
to which the defendant appellant is entitled. 
In view nf the decision of tbsir Lofdships 
of tbe Privy Council in NiMoib Nasir 
Begam v. Rao Raghunath (1), where 

(l)50Ind. fas. 434; 17A. L.J. 69!; 86 M.L.J. 
631; 23 0. W. N. 700i 21 Bom. L. R. 431; 26 M. L. T. 
40; dOC.L. J. 86: (1919) M. W.U.498: 1 V- P* 

49 (P. 0.). 
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simple intereet was allowed at 1 per oent. 
per meoeem, there ie no snEBci'ent reason 
for interfering with the disoretion wbioh 
the lower Appellate Court has exeroised. 
A person who takes a mortgaue from a 
Hindu widow ought to know that he is 
dealing with an individual who has ordinari- 
ly only a limited interest in the property 
whioh she proposes to mcrtgage, and if he 
charges a high rate of interest in considera- 
tion of the risk he incurs, that covenant 
eannot be enforced against the persons to 
whom the property ultimately goes after 
the death of the widow, even with regard 
to that portion of the consideration whioh 
may be found to be supported by legal 
neeessity, unless the circumstances, attend- 
ing the loan, indicate that the rate of 
interest charged was reasonable. Between 
the 14tb June 190‘S to the 31st July 
1906 Jairam advanced not less than three 
loans to Mutammat Maharana on interest 
varying from 2 per oent. to 3-2 per oent. 
per mensem. He was apparently trying 
to use the situation to his best advantage 
and the plaintiffs-respondents cannot be 
reasonably expected to carry out a hard 
bargain, which be bad succeeded in exacting 
from the lady. 

It is urged on behalf of the defendant 
appellant that Musammat Maharana was in 
possession of 7 highas 16 biitcns of tir land 
under an oral gift said to have been made 
by Debidin iu her favour. It appears 
that mutation of names was made iu h(r 
favour in pursuance of the alleged oral 
gift on the lOth July 1895 (Exhibit A3). 
The possession of Musammat Maharana 
could no(, however, be adverse, even if it 
existed, to the reversionary heirs, because 
Debidin died within 5 years of the date 
on which the mutation of names was 
effeoted and no registered document was 
executed to convey a title to the donee. 
On the death of Deb. din the right of the 
heirs of Debidin to obtain possession 
vested for the time being in Musammat 
Maharana, who could not set up an adverse 
title against herself or do anything pre- 
judicial to the interest of the reversionary 
h^ira of her hueband, so long as she 
remaiued in possession in succession to her 
b^aband. Tbe defeudaut-appellant cannot, 
tberefore, be allowed to justify the mort- 
gage to far as it related to 7 bighat 16 


hiswas of tir land on the ground of an a 

title. , 

It is also urged on behalf of the defend- 

ant-appellant that the suit for foreclosure 
brought by Ganga Prasad against Musammat 
Maharana was practically a suit against tbe 
person who then represented the estate of 
Ganga Prasad, and a decree passed therein 
was binding on tbe plaintifis respondents. 
But the widow cannot be deemed to repre- 
sent the estaJe so as to bind the reversion- 
ary heirs of her husband in relation to any- 
thing whioh sbe may have done herself to 
the prejudice of tbe said reversionary heirs. 
She lepresents tbe estate as against the 
strangers for tbe purpose of protecting or 
preserving it. Anything done by her for a 
purpose unconnected with tbe protection or 
preservation of the estate or without any 
legal necessity cannot bind the reversionary 
heirs of her husband. Tbe decree for fore- 
closure obtained by the defendant- appellant 
does not, therefore, bind the present plaint- 
iffs respoudents. 

It is further urged on behalf of the defend- 
ant appellant that the costs of the suit for 
foreolofcure ought to have been added to the 
amount for wbioh tbe legal necessity was 
established. But as the legal necessity was 
only partial, it would not be equitable to add 
tbofe costs to tbe mortgage money, parti- 
cularly as the parties to the present case 
were net mtde parties to the suit for fore- 
cloture arid were given no orpertunity cf 
redeeming the mortgage. 

Tie learned Cocrrel fer tbe plaintiffs* 
reepondents states that he does not press 
any cross objeeliors other than those whioh 
have already been dealt with, but he wants 
that the interest sbonld be further reduced. 
There is, however, no sufficient reason to 
justify a further reduction. 

Tbe appeal and tbe otosB-objeolions are, 
therefore, dismissed with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 190 

OP 1917. 

Jane 6, 1919. 

Present:— Jnstico Sir Asatosh Mookerjee, Kt., 
and Mr. Jastite Walmaley 
Nawab Ehaiek HABIBDLLAH SAHEB 

AND OTf.ERS — DEFENDANTS — APPELLANTS 

tersus 

SOLEMAN OUADEK AND others— 
Plaintiffs — Respondbntb. 


ilahammadan Lciw-^W&kf-Family settlement hu 
wp of validity oj -Test determining validity-. 
Maintenance— Successive alloxvances in favour of 
unborn persons, validity oJ-Parties, whether can 
validate invalid wsikt- Construction of document— 
Mussulman Wakf Validating Act {Vl of 1913), whether 
retrospective. 


A irat/ created before the passiofr (,f tlio Mus<inl 
man Wakf Validating Acb.i„ which the ".ft to 
chanty 3 s illusory and in which the chief, if not the 
sole object of the settlor, appears to hare been to 
create a settlement in perpetuity for the netrrnn. 
dieoraent of the family, is invalid in law. The test 
to bo applied in determining the validity of such a 
wakf IS whether there ,8 a substantial dedication of 

Statutes which are properly of a merely declara. 
tory character have a rotrospoctivo efrect. But the 
nature of a Statute must bo determined from Us 
provisions, and the mere fact H.nt fk« • 

“it is declared" has been used is by no mea^nsTn" 

[p?76rcol l. ] legislation. 

The Mupaiman Wakf Validating Act is not « 
purely declaratory Statute and is not retrospective 

sections^ InS 

Legislature intended L «mkeT pSiot^^^^^ 

A scheme for the grant of maintenance allowances 
to the members of a family which is founTd on 
and 18 intimately associated with icaifcA- 
invalid in law, cannot take effect ThJ„ 
the parties or their represLtatits 

aoilieRal ..aW, and tl,e Coart cannot be ntilieed ?or 
the entoroeniont of a seheme elaborately deS to 

rLfoal ^f^”” 

policy of the law. [p. 769. col 

Whenever a wa/^ is created, the ownershin of tha 
approprmtor in the thing dedicated is 
and tbero is a detention of • ^cfcinguished 

owaerahip of God iatch a°'.Sl.“"fh‘at 
may revert to or be applied for the boneSt of manld^d' 
Consequently it would be wrong to assum“ that I.* 
person creating a wakf, in which there is TnrnrV 
for the maintenance of the members of kJfr 
could ever have intended ^ 8006 

would be a charge upoa the dedicaled estate ["YeP, 
The creation of a succession of allowances foy’ 


maintenance from generation to generation in favour 
of nnborn persons, which are not charged npon an 
estate apart from a scheme of valid wakf, does not 
appear to be recognised by Mnhammadan Law, 
[p. 77(», col. l.J 

A well-known rule of construction of a document 
which offends against the rule against perpetuities 
is that the document is first to be constrned with, 
out reference to the rule against perpetuities and 
then the validity of the disposition made by it is 
to be tested by the application of the rule. [p. 761?, 
col. ],] 

Appeal agaiofit the decree of the Snb. 
ordicate Judge, Daoea, dated the 16th 
April 1917. 

Messrs. B. Chahraharti, Myers and Baba 
Surendra Noth Guha, for the Appellants. 

Sir B 0. MitUr^ Babos Braja Lai 
Chakraharli and Jatindra Nath Bose, for 
the Respondents. 

JUDGMENT. — This is an appeal by the 
defendants in a soit for reooTery of money 
olaimed for arrears of maintenanoe allowanoe 
and for the cost of oonstrootion of a boase. 
The claim for allowanoe has been decreed by 
the trial Court, while the claim for cost 
of erection of the bouAe has been dismissed. 
The plaintiffs have not preferred a cross* 
appeal with regard to the portion of the 
claim disallowed by the Coart below, and 
we are consequently oonaerned in this 
appeal solely with the qaestion of the 
validity cf the claim for arrears cf 
maintenanoe allowance. That claim is 
based on a doenment called a '‘deed of 
agreement” executed by the late Nawab 
Sir Aeanulla of Dacca, father of the 1st 
defendant. A brief recital of the family 
history of the defendants and of the events 
which led op to the agreement in qaestion 
is necessary for the appreciation of the 
questions in controversy between the parties. 

Kbaja Abdulla, who came from Cashmere, 
set op an extensive trading business 10 
the town cf Dacee, and settled there 
towards the end cf the eighfecotb centary. 
He left foar sons, Kbaja Asanulla,' 
Hafiznlls, Kbaja Abdul Azim and Kliaja 
Abdul Karim. Hafizolla, after the death 
of his father, became the bead of the 
family and died about the year 1831. He 
was succeeded by his son Abdul Gaffup 
who was folloffed by his cousin Alimulla, 
the son of Aeanolla. On the 28th Sep. 
fember 1839 this Alimulla made a gift 
of a sum of two lacs tf rupees in favour 
of bis son Abdul Oani, followed, on the 
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26tih December 1845. by a deed o( gift 
of valuable immovable properties. On tbe 
8th May IS46 the other members of the 
family created a loakf of which Abdul 
Qaoi was made tbe mutwalli. This doou* 
meot recited that tbe custom of the family 
had been to appoiot one of tbe members 
as the bead, who granted allowances to the 
others and waa accepted by them aa tbe 
leader of tbe family; it waa stated 
explicitly that tbe object of tbe wakf (vaa 
the maintenance of tbe members of tbe 
family. It was also provided that tbe 
mutwalli would not be liable to be removed 
and would have authority to appoint bis 
successor. On the llth September 1^68 
Abdul GanI executed a tulintnama . whereby 
be transferred the muxwnlhship to bis son 
Asaoulla and also executed a deed of wakf 
whereof be appointed his son Asanulla as 
a mutwalli. The tcakf was created “in 
favour of all bis eons, nfF«or>ng and all 
tbe members and relatives de^-oended from 
his grandfather, and was descendible to 
children in tbe male and female lines, and 
on tbeir failure, in favour of tbe fakirs 
and the poor indigent of Daooa.’* There 
can be no doubt as to tbe purpose of the 
wakf, because it was expressly recited 
that the wakf was created for tbe 
maintenauoe of tbe members of tbe family, 
generation after generation. To remove the 
possibility of all donbt on this poiot, tbe 
founder added: 

The object of the wakf of the properties 
is this, that they be protected from injury 
and ruin and that tbe D4me and dignity 
of the family be maintained and that the 
pro6t8 of tbe estate be, according to tbe 
practice and u^age cf the family, spent 
for the improvement of ibe position' and 
dignity of tbe family, for tbe comfort and 
beneBt of tbe persons io whose favour the 
wakf is made, and for tbe performance 
of worldly and religions affairs and of 
charitable acts.” 

Rules were laid down for tbe manage* 
ment of the wakf properties, for succeseion 
to tbe office of mutwalli and for other like 
matters, and there was a somewhat remark* 
able provision that none of tbe beneSoiartes 
woald be eompetent to demand accounts 
from the mutwalli. Tbe mutwalli appears 
to have carried out the directions of the 
founder for many years. But harmony 


could not 'well be maintained for all time 
to come in an ever growing family, and 
on tbe 'iod September 18:0 a suit was 
instituted by some of the members against 
Nawab Sir Abdul Gani and Nawab 
Asanolla. The plaintiffs repudiated tbe 
tauliatnarnn of Hth September 186S, and 
claimed to recover more than two lacs of 
rupees on settlement of aocounte. Nawab 
Asannlla 6led bis written statement on 
tbe let December 18S0, wherein be relied 
upon tbe tauliatytaina and repudiated tbe 
claim for aocoants as inconsistent with 
tbe rights created thereunder. Tbe trial 
of tbe suit extended over many months, 
and judgment was reserved on the llth 
August jbSl. Tbe friends and well wishers 
of the family < including tbe then Lieutenant* 
Governor and tbe District Judge), however, 
intervened with a view to bring about a 
settlement of tbe disputes. Their endeavours 
were successful, and cn the 26tb August 
1881 an application was presented io tbe 
Subordinate Judge by tbe plaintiffs for 
leave to withdraw the .«uit wi'bout right 
reserved to institute a fresh suit on any 
cause of action which formed the subject* 
matter of the fuit. This application was 
based on a memorandum of agreement 
executed on the same date (Exhibit 12), 
which waa followed on the J 7th September 
1881 by a supplementary deed of agreement 
(Exh)bit 11) specifying tbe amount of 
monthly allowance payable to each member 
of the family cut of the income of tbe 
W'lkfs of 8th May 1846 and ilth September 
1^6^, respectively. The application for 
withdrawal of tbe suit was accepted by 
the Subordinate Judge and tbe order for 
withdrawal was made on the 21at Sep- 
tember I8S1. The ol&im for arrears of 
maintenance allowance in the present 
litigation is bared on the two documents 
just mentioned, dated 26tb August lb81 
and 17th September 1881. 

Tbe anticipations of tbe friends and well* 
wishers of the family fer final settlement of 
all controversy were, however, not realised. 
In 188} the decision of tbe Judicial 
Committee io Mahomed Ahsanulh v. Amar- 
chani Kundu (l) negatived tbe validity 
of wakfe made in favour of the family 

(1) 17 0.498(p. 0.)j I7I. A. 28{ 6 Sar. P. O.J, 
476; 8 lad. Dee. {tt. b.) 871. 
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and deeoeDdania of a settlor without an 
ultimate substantial trust for the poor or 
for other religions or ebaritable purposes. 
The true position was made still olearer 
by subsequent judioial pronoanoements, 
specially these in Bikani Mia v. Skuk Lai (2) 
and Abul Fata Mahomed Isha'i'v. Rasamaya 
Dhur Ohowdhury (^i). In these oiroum* 
stanoes, legal adviae was not diffioult to 
obtain, and on the 2nd April 1894 Nawab 
Sir Abdul Gani instituted a suit against 
hia son Nawab Asanulla and the other 
members of the family to test the validity 
of the wakf of lltb September 1S68 and 
of the agreements of the 26tb August and 
17th September, I8fl. The father of the 
present plaintiffs, who was one of the 
defendants in that litigation, repudiated 
the agreement as fraudulent. During the 
pendency of this suit, some of the other 
members of the family instituted a suit 
on the I7tb September 1894 against 
Nawab Sir Abdul Gani, Nawab Asanulla 
and others for deolaration of the invalidity 
of the uiakfg of 1846 and 1:^68 and of the 
agreements of 1881, for aooounts and 
posBeesion, and for other inoidental reliefs. 
Throughout these two litigations, questions 
were raised as to the title to the properties 
covered by the waJtfs, and the suggestion 
was made that should the wakfg be 
pronounced invalid, the properties must 
be divided amongst the persons found 
entitled thereto. But neither of the two 
suits mentioned led to a decision on the 
merits. The suit instituted by Nawab Sir 
Abdul Gani was withdrawn on the 20tb 
March 1895. The suit instituted by the 
members of the family abated by reason 
of the death of some of the numerous 
parties, and an order to that effect made 
by the lower Court on the 9th September 
1907 was confirmed by this Court on the 
4th August 1914. On the 19th November 

1895 some of the members of the family 
ixutituted a suit against Nawab Sir Abdul 
Oani and Nawab Asanulla for partition 
and possession of all the family properties 
on the assumption that no valid waJef 
was in existence. On the 29th September 

1896 Nawab Asanulla filed his written 
■tatement wherein he did not repudiate 
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the challenge thrown against the wakfg, 
but claimed to be in possession of the 
properties comprised therein, eubjeot to 
the true meaning and legal effect of the 
agreement for grant of mainteoance. The 
iesues were settled on the 3rd July 1899, 
But we are informed that the suit has 
never come on for trial by reason of the 
suoodssivd deaths of the numerous parties 
eorolleci as plaintiffs aad defeudants. Meau* 
while, as the plaintiffs allsare, the Nawab 
has disoontioaed the maintenauoe, and 
they have inetituted this suit for enforce* 
meat of their rights under the agreements 
to which they themselves ware not parties. 
In fast, the plaintiffs were infants at the 
date of the institution of this suit aod 
attained majority on the 2let September 
1912 and 11th Oetobsr 1913 daring the 
pendency of tbe trial in the Court below; 
this shows that they ware born sometime 
after the agreements of 1881, which ii 
the foundatioo of their claim. The sub- 
stantial matter in oonlroverey thus i<i, 
whether there is a valid agreement enforce' 
able at (be instance of the plaintiffs. For 
the determination of this qnestion, it is 
necessary to investigate two preliminary 
points, namely, first, are the wakfs valid 
in law? and secondly, if not valid in their 
inception, have they been validated by the 
Mussalman Wakf Validating Act, 1913. 

As regards the first question, there has 
been no serious oontrorersy between tbe 
parties in this Court that according to the 
decisions of tbe Judicial Committee tbe 
wakfs^ were invalid. The gift to charity 
was illusory and tbe chief if not the sole 
object of the settlor was to create a 
settlement in perpetuity for the aggrandise- 
ment of the family: Ahul Fata Mahomed 
Ishak V. Rasamaya Dhur Ohowdkury (3), 
Mu^ibunnissa v. Ahdur Eahim U)» 
Muhammad Munawar Ali v. Sana Bibi 
(5). The teat to be applied in oases of 
this character is, whether there is a sub* 
stantial dedication of the property to 
charitable uses at some period of time or other 
[,Mahomed Ahsanullav. Amarehand Kundu (DJ*, 
or as Lord Rooertson pucit in Mujib un-niesa 

T. Abdur Rahim (4) the deed is a valid wahf, if 
4) 28 A. 233 (P. C.); 6 0. W. JJ. 177; M I. A. 16; 
11 M. L. J. 58} 3 Bom. D. B. 114; 7 Bar. P. 0. J. 829. 

(5) 27 A. 320 9 0. W. W. 626 (.P.O.h 3 A. L. J. 
618} 2 0. L. /. 179; 16 1C. L. J. 261i32I.A.86i 8Sar. 

P. O.J. 788. . 
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its effeot is to give the property in substanoe 
to obaritable uses ; it is not so, it the 
effeot is to give the property in substanoe 
to the testators’s family: Rnmana hn Ghetliar 
V. Vnva Levvaz Maraktyar (6), The 6rst point 
must ooDseqaently be decided in the sense 
that the tca'ffa were not valid acoordirg to the 
rale laid down by the Jadio'ial Committee, 

As regards the second qaestion, it has 
been oontended on bjhalf of the plaintiffs' 
respondents that the Massalman Wakf 
Validating Aot, 1913, whioh received the 
assent of the Oovernor'General on the 7tb 
Maroh 1913, is a declaratory Act and is 
oonseqaently retrospeotive in operation. It 
need not be dispated that Stitntes whioh are 
properly of a merely deolaratory oharaoter 
have a retrospeotive eflaot, be-taase if tbe 
Statate is in its oatu'e deoUratory, tbe 
argament that it most net be eo construed 
as to take away pre exiatiog rights, ceases 
to be applicable: Attorn'y^Genernl v. Th^abald 
(7). Bat as was pointed cat by Lord 
Halsbary, L. C., in the case of Rar .ing v. 
CommuBXoneu of Sfax/ipz for Queensland (8), 
tbenatore of the Statate mast be determined 
from its provisions and tbe mere fact that 
the expression "it is declared ” has been 
need is by no means oonolasive as to the 
trae oharadter of tbe legislation. Tested in 
the light of this principle, what is the 
position in tbe case before as ? Tbe preamble 
states tbe object of the legislation, namely, 
that as donbts have arisen regarding the 
validity of toakfs created by persons pro* 
fessing the Mcssalman faith in favoar of 
themselves, their families, children and 
descendant) and ultimately for tbe beneht 
of the poor or for other religioar, pions 
or obaritable pnrposes. it is expedient to 
remove snob doubts. This, read by itself, 
IS ambiguous, and may be taken either to 
iuolude toakfs to be created in tbe future 
as also xca'tfs created in tbe past or to be 
limited only to future wakfa. These are 
the alternative ooaatraotioos which can be 
applied to the preamble. Section 1 states 

(6) 89 Ind. Ou. 285i 25 0. L J. 224; 40 M. 1 16; 82 
U. L. 10 I 16 A. L J. 189; 5 L W 293; (1917 U. 
W. N. l»^ 2 M. L. T. 2 6} 21 ' !. W. N. 631, 1 P. L. 
W. 89A *0 Bom. L. R. 401; 44 I. A 21 P. 0.) 

^ (7) (1890 24 <2 B. D 5?4i 62 h. T. 768; 88 W. B. 
Ot7a 

. (8) (1898) A. 0. 769 at p. 776; 67 L. J. P. 0. 144; 79 

T* 42; U T. I,. B. 498. 


that the Aot may be called tbe Mussalman 
Wakf Validating Act, 1913. Section 3 
then provide) as followi:— *'[t shall be lawful 
for any person professing tbe ilussalman 
faith to create a wakf" (which fnl6Is 
certain spseihed conditions). Section 4 
finally provide.'' that ' no sooh wakf shall be 
deemed to be invalid merely beoanse tbe 
benefit reserved therein for the poor or other 
religious, pious or charitable oorpoees of a 
permanent nature is pcstponed until after 
the extinction of the family, children or 
descendants of tbe person creating the 
wakf" Tbe language used in sections 3 
and 4 leaves no room for doubt that tbe 
Legislature intended to make tbe provisions 
applicable only to wakfs created after tbe 
date of the enactment. If the intention 
bad been otherwise, language suitable for 
tbe purpose might easily have been used 
In tbe absence of clear provlsiou lo that 
effect, ne cannot possibly bold that tbe 
Legislature intended to affect numerous titles 
which might have bean accepted on the 
faith of tbe oorreotnes) of tbe law as ex* 
pounded by the highest judicial tribunal in 
tbe Empire. Tbe legislation in fact is not 
even in terms a purely deolaratory Statate ; 
in reality, it effects a vital alteration in 
the law. We are consequently unable to 
accept the contention that tbe Massalman 
Wakf Validating Aot, 1913, is retrospeotive 
in operation, and our oonolusion is in harmony 
with that adopted in Rahim-un'niasa Bibi y, 
Manik Jan (9), Muhammad Bukth Maiumdar 
Aimon Rajj (lO), Amir Bibi v. Aziza 
Bibi (11), Ramanadan Chelliar v. Vava Lemai 
Marakayar (6). We hold accordingly that 
the wakfa under consideration, whioh were 
invalid in their inosptioo, have not been 
validated by retrospective operation of tbe 
new legislation. This brings us to tbe 
fundameotal point in the case, namely, tbe 
construction and legal effeot of tbe agree* 
ments embodied in tbe deeds of 26tb August 
and 17th September 1881. 

As regards these agreements, we may 
state that in view of the invalidity of the 
teahfi whioh oonstitate tbe foundation of 
tbe entire transaction, an ingenious endeav* 
our has been made on behalf of tbe res* 

(9) lad. Caa. 9’; 190. W. N. 76. 

(jO; 3z lad. Gas 70l; 48 0. ;69;,19 0. W. N 987. 

(11) 26 lad. Cas. 906; 16 Bom.L. B. 977; 89 B. 
663. 



INDIAN OASES, 


V68 

HiBIPUIUH t?. EOLEMAM QCACEB, 

pendents to put u forced ooDstruotion on 
them not justiBed by the plain lanKuag'e 
of the documents. It is oonaeqaently 
useful to bear in mind a well known 
rnle of oonstrootion of doonments which 
offend against Ihe rule against perpetui- 
ties, namely, that the instrument is 
to be construed witboui reference to the 
rule and then the validity of the disposi- 
tion is to be tested by the application of 
the rule. See the observations of Baron 
Parke and of Patteson and Maule. in 
Daungnnmn\, (12). Lord Selborne, 

L. 0,, emphasised the principle in Peaks v. 
Mostley (13) in the following terms : “ Von 
do not import the law of remoteness into 
the oonstrnolion of the inslrument, by which 
yon investigate the expressed intention of the 
testator. You take his words, and endeavour 
to arrive at their meaning, exactly in the 
same manner as if there bad been no scoh 
law, and ao if the whole intention expressed 
by the words could lawfully take effect;. 
I do not mean, that, in dealing with words 
which are obscure and ambiguous, weight, 
even in a question of remoteness, may not 
sometimes be given to the consideration 
that it is better to effectuate than to des- 
4roy the intention; but I do say, that, if the 
donstrnotion of the words is one about which 
a Court would have no doubt, though there 
was no law of remoteness, that oonstrnotion 
dannot be altered or wrested to something 
different, for the purpose of escaping from the 
consequences of that law. So understanding 
the rule, the drst question in every case of 
this kind is that of pare and simple con- 
struction what is the meaning of the words 
...used? What would their effect be if there 
was no law of remotenes??*’ 

Let ns now analyse the agreement which 
forms the foundation of the claim. The 
fundamental document of the 26th August 
1881 consists of twenty paragraphs. T^’e 
first paragraph provides for the re constitu- 
tion of the suit then pending. The second 
paragraph provides that in the suit as reocn- 
^ituted, all charges of frand against the 
Nawabs and their ancestors shall be with- 
drawn. The third, fourth and 6fth para- 
S^phs provide that the aignatories admit 

E.'s'ys E. E ■ m « 


fi&i9 

that the wakf 8 of 1846 and !868 are valid 
and binding, that they have no interest in 
the properties in the possession of the Nawabs 
and that the lists appended to the dosoment 
contain a complete ennmeration cf the pro- 
perties included in the wakfs. The six h 
paragraph recites that Nawab Asanulla as 
mutwaUi under the two wafrfs^ has increased 
the allowano'S of the various members of 
the family mentioned in the schedules, which 
give an exhaustive enumeration of all per- 
sona entitled to receive maintenance. The 
paragraph further states that the parties 
had agreed to the appointment of a oemmittee 
of family members for the determination 'f 
the exact amount payable to each person. 
The seventh paragraph makes it obligatory 
upon Niwab Aeanulla to exeonte a formal 
deed when the amount of allowanoas has 
been Bxed by the oommittee. The eighth 
paragraph makes tr.e debts of each member 
of the family payable by himself or recover- 
able in instalments from the allawaoce fixed 
for him. The ninth paragraph makes tbs 
allowances invarible for a period of twenty 
years from the 3rd September 1880 (the 
date of institution of the suit); oo the ter- 
minatiofl of thi« period, the alJowanoas 
would be revised by a committee of the 
family. The tenth paragraph provides for 
the piyment of arrears of allowance. The 
eleventh paragraph is in these terms: '"Ootbe 
death of any member of the family in 
receipt o^f an allowanoe his or her allowance 
shall he distributed amongst his or- her heirs 
and residuaries in proportions to bs determin- 
ed by the family Panobayet.” The twelfth 
paragraph provides for expenditure by the 
mulwalli on occasions of family rejoicings and 
mournings, the amouutto be fixed by thefamily 
Panobayet. The thirteenth paragraph relates 
to expenditure by the mutwalli for repairs 
to dwelling houses and for increased acoommo- 
dation for members of the family, when 
deemed necessary by the family Panobayet, 
The fourteenth paragraph imposes on the 
mutwalli^ the obligation to provide medicines 
and medical attendanoe for members of the 
family, such as may be deemed neseasary 
by the family Panohayet. The fifteenth 
paragraph provides that no 
present or future, shall stop the aliowatioaa 
fixed under clause (6) withoat 'just eause’* 
to be declared as snob ,hy the femUy 
Paochayet. The sixteenth paragraph pmv 



INDIAN OASES. 


769 


Vol. LlII] 

BAB1B0LL&H V. 80L&MAN QUiPBR, 

Tides for oases where the allowanoe of a mem* 
her may be ntopped for joet oaase, ieavipg 
it open to the mutwMi to graot aoompas' 
eionate allowanoe to the offender and to pay 
the balanoe of allowanoe to members of the 
family dependent on the latter. The eeven- 
teenth paragraph provides that when the 
family Panobayet so determines, an allow* 
anoe whioh has been stopped by the 
mtUwaUi shall be restored. The eighteenth 
paragraph dedoes the mode of oonetitation 
of the family Panobayet previonsly mentioned. 
The nineteenth and twentieth paragraphs 
provide for the withdrawal of the salt and 
for the payment of a earn of money by 
Nawab Asannlla to Ramkissen. The 
sopplementary dooament was ex<onted on 
the 17ch September IcSl parsuant to the 
sixth paragraph of the meittorandam of the 
26th Aagast 1881. It reoitee that a oom* 
mittee of family members bad been ooneti* 
toted on the dOib August 1881, who bad 
determined the allowanoe payable to eaob 
member of the family out of the wakfs of 
1846 and ISdS respectively. Nawab Asan* 
alia undertook to pay these sums within 
eeven days from the beginning of eaob month, 
Bubjeot to the oonditious set out in the 
original doooment whioh were briefly reoited. 

Saoh then is the sobstanoe ofthesobeme 
for the grant of mainteoanoe allowanoe to 
members of the family, li is manifest that 
the soheme is founded on and ie inseparably, 
assooiated with the toukfs of 18(6 and 1868; 
Qonseqoently, as soon as these wukfj are pro*. 
Dounoed to be invalid and inoperative in 
law, tbe entire soheme must of neoessity be 
shattered to pieoes. The assertion of tbe 
parties or of their representativee oaonot 
validate illegal toakftt atid the Court oannot 
be Ptilfsed for tbe onforoement of a soheme 
elaborately devised to oarry out a plan of 
family aggrandisement in oontravention of the 
whole polioy of the law. I'l this view, a des- 
perate effort has been made on behalf of tbe 
i^spondents to support tbe soheme as if it were 
dot baaed on the toakfs of 1)4)6 and 1838; 
bat plainly it is not tbe funotion of tbe 
Ooort to risoonstraot for tbe parties a plan of 
maintenanoa allowanoe out of the wreokage of 
the soheme they themselves had ingeniously 
but oasnosessfally devised. Bssides, even 
if eneh an attempt were made, it oonld not 
poseibly sneeeed, as tbe Oonrt would have 
to bo^port what was in disgaise a soheme 


of family settlement whioh bad failed beoanse 
it was based on tbe illegal wakfi. Jn 'hut* 
opinion, there is good ground for the oonten* 
tion of tbe appf'llant that a soheme for family 
allowances eo framed would it-^elf be ceotrary 
to law. They have supported this argument by 
reference to the decision of the Judioial Com* 
mittee in Qhandi Ohurn Birua v . Sidheiwan 
Debt (14), where a promise to make a future 
grant in favour of persons yet anboro was 
held to be an unenforceable oootraot. Tbe 
same vie^ was indioated by the Judioial 
Committee in Raja Rajeswara Dorai v. 
Sundara Pandiyasami Tevar (15), which 
a6Brmed the deoision ot tbe Madras High 
Court in Rajaraieswara Vorai v. i/tindara* 
pandiyaswimi Tkevar (16). In that case, 
the scheme for grant of maiolenaiiee in per* 
patttily was upheld, only beoause the main* 
tenanoe was charged on tbe estate, and this 
aooords with the earlier decisions of the Judi* 
oial Comirittee in Narayim Ananga Qaru v. 
Madhawa Dio Qaru (17) and Mahomed Hos&ain 
Khan V. Makamed Sehaluddi'n Khan (18), In 
tbe oase before ne, however, tbe allowanoe 
payable to each member ie uot ohargei upon 
che estate; indeed, it could not ba so charged, 
as the founders hi.d made a permanent dedi* 
oatioD of their pi operties for what, in their 
judgment, constituted purposes religions, pious 
or oheritable. Whenever a wakf is created, 
the o ADetship of tbe appropriator iu the thing' 
dedioated is extinguished and there ie a de- 
ten'ioD of tbe thing in the implied ownership 
of God in such a manner that its prcHts may 
revert to or bs applied for tbe baoeBc of 
mankied, Conseqiently, it would be nrong 
to assume that the parsons who oreiie 1 these 
wikfi, in tbe belief tha': tbe deiioatiou} were' 
lawful, ocuid ever have intended that a oharge' 
should be created on tbe dedioated estate for 
a purpose whioh wis not religious, pious ori 
oharitable. We oannot bold aooordingly that 
the eleventh paragraph of the memorandum 
of tbe 2dtb Augaec 188t oreated hericable 

(14) 16 C 71 (P. <^.)5 15 I. A. 149; It Iiid. Jur. 
329; 5 Sar. P. C. J. ;s3t; IS Iiid Doc. (n. a.) 47. 

(15) 49 Ind. Cas. 704; 29 C, L. .. 551; 2J C. W N.' 
549; 17 A. L. J. I53; 30 U. L. J. 164; 25 M. L. T. 400; 

21 Bom. L. B. 885; (lUl9l M. W. N. 611; 42 U. 681; 

10 L. W-.322 tP. C.). 

(16) 27 rQd.Caa.213; 27 M. L. J. 6)4. 

(•7)16 M 208 (P. 0.)| 2) [. A. 9; 17 Ind. Jur. 
108; 6 Sar. P. 0. J. 270; 5 Ind. Dec. (n. e ) 893. 

(18) 13C. L B. 330; 10 I. A. 43; 4 Sar. P. 0, S, 
442; 0 C. 045 (P. C.). 
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I'ritereKt ; on the ocher hand, ib merely made 
p^ovieicn for (be grant of mooey allowanoea 
from generation (o generation, the amoont 
whereof could be varied by what wae 
called the family ?a> chayet, and this appears 
to have been tbo view adoped by Petheiam, 
0. J., and Ghose, J., in Abdul Ahsd v. 

Sajanikanta Chaud'<ri (A. 0 0. No. 298 of 
1891, decided on the 28tb Augcst 1892 on* 
reported). But the creation cfa eocres^ion of 
snob allowances from generation to gpoeration 
io favour of unborn pereons, apart from a 
eebeme of valid wahfg, does rot appear to be 
recognised by Muhamm Ian L%w {,Amtul Niesa 
Begam v. Mir Nurudin Bussein &han (19), 
Moca hhai v. Yacoohbhai (20), Jainahai v. 

(21\ Mahomed Ibrahim Abdul Latif 
(22', Vahorred f-hah v. OMcial Truitee of 
Bengal (23), Humeeia v. Budlin (24), Nizam 
vd din V. Abdul Qcfur 23l, Tavakalbhai 
SuUanhhai v. Imi tiyaib(g >m MirbanesahtbiiS) 
Navah L’mjad Ally Khan v. ilohurr.dee Begum 
(27)]. It followe that in 1 881 the parties in- 
tended to make such arrangemenie alone as 
would be ooDsisttni with (he theory of the 
ezidtence o! valid tcakfa crea(ed in 1846 and 
18£8. The framers of the sobeme oould 
Qot bevg oontemplated tbe creation of per* 
manent charges zu what they deemed (o be 
endowed properties, and tbe reepondents 
have been driven to take op that position, 
only by reason of the iueztrioaSla, diffionlty 
in which they have been placed by reason of 
the illusory nature of the tcalf« (bemeelves. 
In car opinion theie is no escape possible 
from the position (hat as the walfa have 
failed, the entire scheme for graot of mnin' 
tenance allowances, by tbs mulwalli from the 
income of toakf properties has been completely 
demolished. 

Tbe resolt is that ibe a peal ie allowed 
and the snit dismissed wiib eosis ibrough* 
oat. 

Appeal allowed. 

(19) 22 B. 489; 11 Ind. Bee. (n. s ) 906. 

(20) 29 B. 267: 7 Bom. L. B. 46. 

(21) 6 Ind. Gas. 613; 34 B. 604; 12 Bom. L. B.84I. 

(22) 17 Ind. Cae. 689: 37 B. 447; 14 Bom. L. B. 
DdT 

(28) 2 Ind. Cb8. 292; 36 C. 431. 

( 24 ) 17 W. B. 625. 

^^(26) 13 B. 264; 13 Ind. Jur. 342; 7 Ind. Dec, (n. s.) 

(26) 89 Ind. Oas. 96; 41 B. 372, 19 Bom. L. R. 97. 

(27) 11 M. I. A. 617; 10 W. B. P. C. 25; 2 Suth. P. 
0. J. £6; 2 Sar. P. C, J. 816| 20 E, R, 195. 
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OUDH JUDICIAL COMMISSIONBR’3 

COURT. 

Second Civil Appeal No. 269 or 1917. 

Jaly 3, 1919. 

/'reieni: — Pandit Kanhaiya Lai, J, C. 

MATHURA PRASAD and others — 
Defendants— Aphellantb 

versus 

HARAKH NARAIN and otbeks— Plain* 
TJFKS— Reepondents. 

Mortgage — ii^de»np/ion, postponement of, effect 
Covenant to pay double the principal sum on redemp- 
tion’-Clogon e'peity of redemption — Court, poirer of, to 
give relief. 

A covenant postponing the redemption of a 
mortgage till the lapse of a certain period is not by 
itself illegal, but where along with other ciroum* 
stances its effect is to create an unreasonable and 
oppressive fetter on the right to redeem, a Conrt 
may allow redemption irrespective of that term 
on such conditions as it may deem fit to impose. Tp. 
770, col. 1.} ^ 

Where a usufructnary mortgage-deed contained 
a covenant, ^stponing redemption for 99 years and 
further requiring the mortgagor to pay double the 
amount of the principal money at the time of 
redemption, and it was found that the profits of 
the mortgaged property were very small: 

• , 

Held, that the covenant operated as an unreason- 
able clog on the equity of redemption and could not 
be enforced except in so far as it allowed the 
mortgagee reasonablo interest to make up the 
deficiency in the profits from the date of the piort* 
gage till the date of redemption, [p. 771, ooL 1.] 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 2nd April 1917, 
modifying that of the Sabordinate Jadge, 
Partabgarb, dated tbe 11th December 1916. 

The Hon’ble Pandit Ookaran Nath Jftira, 
for the Appellants. 

Syed Alt Mohammad, for tbe Respondents. 

JUDGMENT. — This appeal arises ont of 
a salt for redemption of a nsafrnotaary 
mortgage effected by the plaintiffs in favour 
of Mathura Prasad on the 18th August 
1914. The deed of mortgage provided that 
redemption shall take place after 99 years 
in the month of Jetb in the fallow season on 
payment of doable tbe amount of tbe principal 
money secured by tbe morts^^e hrespeetive 
of tbe pro6ts realizable from the mortgaged 
property. The explanation for the oovenant, 
entered in the deed, was that the profits of 
tbe mortgaged property were small. 

The Courts below found that the coyenantt 
by which the redemption of the mortg^ago 
was postponed for 99 years and the mort- 
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gagors were required to pay double 
the amount of the prinoipal mooey, operated 
as ao uhreaaonable clog on the equity of 
redemption and could not be enforced. A 
suggestion was made on behalf of the plaint- 
iffs that the covenant had been obtained by 
undue inauenoe. but the 6nding of the Courta 
below was that no exercise of undue inau* 
enoe was established. The only question for 
oonaideration in this appeal is whether the 
ooveoaot. postponing redemption for 99 years 
add requirine the mortgigors to pay doable 
e amount of the principal money, can be 
treated ae valid and enforceable. 

A covenant postponing the redemption of 
a mortgage til! the lapse of a certain period 

13 not by itaelf illegal, but ..here along with 
other circumstances its effect is to create an 
unreasonable and oppressive fetter on the 
right to redeem, a Court may, as poiuted 
out m Durgj Singh v. Muhammai Raij 
. Khan (1), allow redemption 

wfeapeokive of that term on each con- 
ditionsas It may deem 6t to impose. The 

Ooorts below have not determined what the 

prodts from the mortgaged property were, 
Sorajbali.the Patwari of the village in which 
the property mortgaged is eituated, states 
that the pro6te of the property do not exceed 
K-i. 90 per year. That being so, the im- 
portanoe of the covenant, requiring the mort- 
gagorstopay doable the amount of theprin- 
oipal money on redemption after 99 years. 
«an easily be understood. The mortgagee 
•annot, however, be allowed to enforce the 
oondition postponing redemption for 99 years 
with the covenant requiring ibe mortgagors 
«> pay double the amount of the prinoipal 
aooeyp beoao^e the two ooTenants taken 
together may fetter the bands of the mort- 

gagors to such an extent ae to render re. 
aemption practically very difficult. The value 
« the mortgaged property may not amount 
to as much as double the amount of the 
priDoipal money: and if redemption is post- 
•* u.^** pariod, the mortgagors may not 
1 beneficial to redeem tbe mortgage at all. 
Aheee covenants practically clog tbe equity 
i redemption and they cannot, therefore, be 
Wforoed except in so far as they allow tbe 
*•*•0 WMonable interest to make op the 

In Miran Bakhh 

T. a«r«,. e.W«r ein,h (2) a Mvecant to 


pay half as much more as the amount of the 
prinoipal sum secured by tbe mortgage was 
held to be valid. But in that case there 
was no covenant postponing redemption for 
an undnly long period. While the mort- 
gagors can avoid these covenants, so far as 
they unreasonably ' fetter their right to 
redeem, tbe mortgagee cannot bs deprived of 
the extra interest, which the deed of mort- 
gage seonrad to him, id recognition of the 
deficiency in the profits. The deficit interest 
which the mortgagee was to receive for a 
period of 99 years was fixed at Bi. 2,200, or 
exactly doable the amount of the prinoipal 
mooey advanced. The mortgagee ought to 
get so much out of the same as would repre. 
sent the defioieujy for the period extending 
from the date of tbs mortgage to ths date of 
redemption. 

Tne appeal is, therefore, allowed and tbs 

claim of the plaintiffs decreed subject to the 

payment of Re. 2,029-10.8 with such addi. 
tional interest thereon as the defendants 
may be found entitled to from the date of 
the mortgagato the date of redemption cab 

oalating ae if Re. 2,029.10.8 had been stlpu- 

lated 10 be made payable on aoooaut of 
iQlereel for 99 years in addition to the pro- 
fits. A deeree will be framed in terms of 
Order XXX IV, ml© 7 of the Code of Civil 
Procsdura, Six months’ time will be allow- 
ed for payment. In case of non payment 
the mortgagee will be allowed a decree for 
sale. The defendants-appellants will get 

their costs in the Court of first instance; but 
in this Court an! in the lower Appellate 
Court the parties will bear ibeir own costs. 

Appeal allawei. 


MADRAS HIGH COGRT, 

Second Civii, Appeal No. 1993 or 1918. 
Auguet 22, 1919, 

Prseeaf:.— Mr, Justice Oldfield and 
Mr. Justice Sesbagiri Aiyar. 
OHOWKARAN PAZHB PARAMBATH 
OHERIAKGNHf POOKER-DirMoiiiT 

No. 2-»AppSLLiNT 
terauM 

CHOWKARAN PAZHE PARAMBATH 
MALIKAIAMMAL VALIA BAPPOLTY— 
PLAINTirr^BlSPONDSMT. 

Halabar Uio-Urwad^OrarU of kaoom hg karma* 
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van — Payment of rent to iran^iferee hy (enantii of 
tarwa<l — Auandravno, right of, to sue for possession, 
where transier not binding on tanvad — Tenants, 
■}vhether necessary parh'ex - Aiiandravaii alienee, 
position of. 

Where 11 karnuvau of a iMalabar ^aru-nd grants a 
kunoin which is found nut to be binding on tlie 
larieard, and the tenants of tho tarwad attorn to the 
alienee, an anandraian or a junior member of tho 
fa r?cad has the right to sue for possession of tho 
alienated properties on i>elialf of the taniad, and 
his remedy is not coiiiined to merely suing for a 
declaration [p. 773, col. 1.] 

Receipt of rent ispossession which can be recovered 
in a suit. Wheie tenants are in actual possession, 
rival claimants to the property can sue for possession 
without impleading the tonuiits aa defendants, [p- 
773, col l.] 

Rathtuisnbapathi Pitlai v. Ra/nasawi Aiyar, 5 Ind. 
Cos, 630; 33 H. 452; (lOlOl M. W. N 112; 7 M. L. T. 
311; 20 M. L. J. 301 and Jaganitalha Chary v. Rama 
Rayer, 28 M. 238, applied. 

Padammoh v. Themiina Ammah, M. 232; 6 Ind 
Dec. In. 8 ) 160 and ParakandyUparkum Kishakkayil 
V. Kilalh Piithiya Purayil Ahmad, 3 Ind. Cus. 41; 6 M. 
L. T, 167, distinguished. 

The position of an anandraean who gets an 
alienation of tho fanvad properties is not different 
from that of ii stranger. II' he ousts tho larwud, ho 
may he sued by the other members just as if ho was 
a stronger, [p. 773, cols. 1 A 2.] 

Seoond appeal agaiost the decree of the 
CoQrb of the Temporary Sabordioate Judge, 
Tellioherry, in Appeal Suit No. 699 of 1916, 
preferred against the decree of the Court of 
the Principal District Moueif, Tellioherry, 
ID Original Suit No. 610 of 1913, 

FACTS appear from fbe judgment. 

Mr. K. P. M. Menon, for the Appellant. 

The plaintifi’e suit was unsustaioable. The 
posseeeioQ of the defendant must be treated 
the possess’on of Ito Tarwad. If the 
Kanom is not binding on the Tarwad, the only 
lemedy open to a junior member is to obtain 
a declaration to that effect. As a declaratory 
suit was barred, the plaintiff has adopted 
Ibis device of suing for possessicn. See 
Padammoh v. Tkemana Ammah (1) and 
Parakondiilparkun Kishakkayil v. Kiloth 
J'uthxya Purayil Ahmad (^). 

An Anandravan wl o himeelf gete a 
Kanom and attornment from tenants stands 
in a different position from that of a 
stranger. 

Mr. (7. iSadhavan ^air, for the Respond- 
ent.— The action has been rightly conceiv- 
ed. The alienation has been found to be not 
binding on tbe Tarwad, and the defendant 

(I) 17 M. 232>6 Ind. Deo. (n. s.) 100. 

(2; 3 Jnd Coe. 4ij 6 M. I.. T. J67. 
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* ^ 

alienee has been receiving rents from tenants'. 
An Anandravan has certainly the right to 
secure possession on behalf of the Tarwad. 
Receipt of rent possession. It is not 
reoessary that a plaintiff sbonld ask for 
physical possession tc sustain an action for 
possession. The provision of Order XXI, 
rule 36, Civil Procedure Code, also supports 
this view. 

The position of an Anandravan getting 
a Kanom is in no way different from that 
of a stranger, Tbe only question is whether 
tbe alienat'on has injarionsly affected the 
Tarwad and whether the Tarwad has been 
ousted. 

Tbe oases cited for appellant do not apply. 
In them there was no parting of posiession. 

JUDGMENT.— This is a suit by a jaoior 
member of a Tarwad who obtained permia* 
sioD tc ooodnot tbe suit on behalf of ell its 
members for possession of certain Tarwad 
properties. The predecessor of the present 
Karnavan, tbe 1st defendant, gave a Kanom 
in 1904 to the 2Dd defendant nnder Eibibit 
X. Tberenpon tbe tenants of tbe Tarwad 
attorned to the 2Dd defeudant and paid 
him rent. It wis found by both tbe lower 
Courts that there was no oonsileration for 
tbe Kanom and that it is not binding on the 
Tarwad. Tbe only ground urged by Mr. 
Menon in seoond appeal is that tbe posses- 
sion of the defendant, if any, must 
be deemed to be possession of the Tarwad 
and that tbe only remedy open to an 
Anandravan under tbe oirenmstanoes >s 
to sue for a declaration. He also con'ended 
that this is a subterfuge to evade the law of 
limitation as a suit for declaration would 
have been barred. Strong reliance waB 
placed upon Padammeh v. Themcna Ammoh 
(1) for ibis oontentioD. There can be DO 
doubt that, on the facts found by the lower 
Courts and accepted in second appeal by 
tbe High Court, that judgment was right. It 
was found in that case that tbe Karuavatbi, 
although she executed certain deeds in favour 
of her daughters, did not part with 
possession of the alienated properties. 
There was no finding that tbe tenants 
paid any rent to the transferees. In 
these oironmstanoea it was held that an 
Anandravan can secure the rights of the ' 
Tarwad by suing for a deolaratioo without 
any conseanentiftl relief as to' ponessiob 

There are no doubt observations iq that 
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jadgtoent aboat *'nnity of posaessioD*' aid 
aboat the possesaion of the tenant being tbe 
poseessioD of the Tarwad, eto. Bat they mast 
be read with the faoie of tbe oaee anl do 
not snpport the aonteotion that ander no 
oironmetanoea oin a janior member of a 
Tarwad ene for poaaeasion if the Tarivad had 
parted with possession. The next ease. 
Parakandyilparkun Kishakkayil v. Kilath 
Puthiyj Purayil Ahmad (2), is clearly dietin* 
gaishable from the present ease. In that ease 
what stood between the Tarwad and the 3rd 
defendant, tbe alienee, was a pieoe of paper 
nnder which no pusession passed. Tbe 
learned Jadges mast be taken to have held 
that this impediment in the way of tbe 
Tarwad, which might at any time endanger 
its rights, might best be removed by obtain* 
ing a declaration that the docamsnt was 
invalid. Neither of the two deoielone quoted 
by the learned Goansel is aathority for the 
broad proposition that a rigbtfal owner can 
never ene for possession anless he wants 
physical possession. The aoseptanoe otsaih 
a contention woall mean that, in oases where 
tenants are astoally in p)sse3sion, rival 
olaimaots cannot seek to recover pO'Session 
noiess all tbe tenants are impleaded as de* 
fendants. Rule 36 of Grider XKI, Code of Civil 
Pfooedore. to which Mr. Madavan Nair drew 
oar attention, negatives this proposition. It 
has been held in Rathnasibapathi Pillai v. 
Bamasami Aiyar (3) that a reieipt of rent by 
a trastee ia possession whioh can be recovered 
in a salt. In Jagan'iatha Charry v. Rama 
Bayer (4) it was held that where tenants are 
actaally on the land and the defendant 
collected rent from them, it was a matter to 
which the proviuons of eectioa 9 of tbs 
Specific Rslief Act relttlog to possession 
applied. These decisions sapport the view 
taken by the Goarts bolow that a sait like tbe 
present one is maintainable, ilr. Msaon 
suggested that the position of an Ananiravan 
who obtains a Kanom and gats attorament is 
diSsrent from that of a stranger. Tbe 
character in which an alienee Aneodravan 
holds possession will depend npoa how far 
he oasts the Tarwad, and not apon whether 
be is a msmber of it or not. If the Tarwad 
is OQSted then the possession of tbe oaster, 
whether he ba a membsr of it or not, is as 

• ( 8 ) 6 Ind. Cas 0)0i 8) U. 452: (lOlO; Vt. W. N. 

U2|7 U. L. T. 8U| 20 H. L. J.301. 

/«'• (4) 28 v. m. 


injarioas to the Tarwad as oaster by a 
stranger and the member in possession mast 
ba saed as if be was a stranger. The prio* 
oiple is not inconsistent with tbe observations 
in Padammaft v. Themana A7nmah (1). 

For these reasons tbe second appeal fails 
and mast be dismissed with costs. 

U. C. P. 

Appeal dhmisied. 


CALCCTTA HIGH COCJRT. 

ApPSAL PAOU OaIOI.^TAL D 2 C.AEE No. 74 opS 

1918. 

July 22, 1919. 

Prei^nt x — Sir Asatosb Mookerjee, Kr., aud 
Mr. Jastioe Panton. 

Natoahtada Khaieh ATIKQLLA akd othgrs 
— PLiiNriFFS— A ppellants 
tereus 

Nawab Khajeh H4BIBULLA — Dependant— 

Respondent. 

dfutomm'ni'j/i /.at*' — Wakr, vnliilitij f>{ — Athnission 
of piii tie>, effect i>f -Courl, u’helliei' honnJ to enforce 
Uleijnl traninriiou it'l< ‘ce pmiic:^ (Jo noi object. 

Wlioro iho cliiof, if not flip snip, nbjppt of n ?faA7 
is to fi'oatp a sptHcnipnt in pofpi'tuity for tho 
u?gtatuli>empnt i>f tlie fuinily of flip testator, tbe* 
(lopil of I'lV/ is invalid niiil Inoporative in law. 

To amount to a valid tuafcMIicro must Iks a sub- 
etantial dedication of property to cliaritablo tisos 
at some periotl of time or other; nhere this is 
not so, tbp Court is not bound by the assumption 
of the parlies ns to the legality of tlic uakf and 
cannot bo invited to adjudicate upon their claim 
in relation thereto, [p. 77 A, col. I; p 775, pol. 2,j 

If the illegality of a transaction is brought to tlio / 
notice of a Court, the Court will not assist tlio / 
person invoking its aiil, even though the dofoudaiit/ , 
has not pleaded the illegality and doe.s not wish to* / 
raise the objection, [p 774, col. 2 ] • 

Appeal against the decision of the SabprdI* ; 
nate Judge, Diioa, ditei tbe 2ls^ Jaaairy 
1918 

Babas Ounaia Oharan Sen and Jaiinira 
Nath Boee, fortle Appellants. 

Meesrs. Lmgfurd Janet ini ^ysrs, Babas 
Surendra N tih Ouha aol Pramtha Nath 
Binerjea. for the Rnpanlent. 

JUDGMK!^^ — Thij ia an appialbythe 
plaintiffi io a sai^ for raeevary of the oSie 
of Matwalli and, ai aneiliiar/ thereto, far 
poaeession and. control of tbe properties 
eayered by a Wakf. The Wakf in question 
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was eseoated od the Sth May 1846, and 
it is alleged by 6he plaintiffs that the last 
Matwalli, Nawab Sir Salimnllab of Daooa, 
died on the 16th Janaary 1915. They 
pray for reliefs in the alternative as follows: 
first, that the first plaintiff may be deolared 
to be the Matwalli appointed in aosordanoe 
with the long- established onstom and 
usage of the family and in conformity with 
the provisions of the deed of VYakf; secondly, 
if the Coart sboold come to the conslnsion 
that the first plaintiff has not been validly 
appointed Matwalli, the Coart may issue 
orders for the nomination and election of 
the Matwalli by the members of the family 
and thereafter to appoint the person so 
nominated. The defendant denied the claim 
and alleged that he had been doly nominat* 
ed and appointed Matwalli by bis father. 
The Sabo^inate Judge has dismissed the 
sait. He has found that Nawab Sir Salim* 
allah appointed the defendant as bis saooes* 
sor on the Sth January 1915, and the 
appointment was confirmed by him five days 
later. The Subordinate Judge has further 
held that this appointment was valid and 
operative and that the alleged election of 
the first plaintiff had no legal effect. On 
the present appeal, the plaintiffs have 
sought to impeach the conclusions of the 
Subordinate Judge upon all material points, 
but in view of the course we propose to 
adopt, we have not thought it necessary to 
bear them on the merits. 

The deed of Wakf is, on the face of it, 
invalid and inoperative in law. The gift 
to charity was illusory, and tbe chief, if 
not the sole, object of tbe Wakf was to 
create a settlement in perpetuity for tbe 
aggrandisemeut of the family. The test to 
be applied in cases of this character is, 
whether there is a substantial dedication 
of the property to charitable uses at some 
period of time or other ; tbe deed is a 
valid Wakf if its effect is to give tbe pro- 
perty in substance to'oharitable uses ; it is 
not so, if tbe effect is to give the propertv 
in substance to the testator’s family: iiahmed 
Ahsanulla v. Amarchand Knndu (l), 

Fata Uahomed Ishak v, Basamava Dhur 
Ohowdhurv (2), Mujib-un^nista v. Abdw 

M. Del 87/; ® « 


Bahim (3), Muhammad Uunawar Alt v. Sana 
Bibi (4) and Ramanadan Ohettiar v. Vata 
Lewai Marakayar (5j, This very document 
was uodsr consideration in the case of 
Habibullah V. Soleman Quader (6), and the 
Court then came to the conclusion that as 
the gift to charity was illusory, there was 
no valid Wakf, We invited, however, the 
learned Vakil for tbe plaintiffs-appellants 
to address the Court on the question of 
the legality of tbe Wakf irrespective of tbe 
decision of this Court in tbe case last 
msntiooed. But he conceded that in view 
of tbe long series of decisions of the 
Jadioial Committee, any attempt to support 
tbe validity of tbe Wakf would be futile. 
He did not also dispute that the Musalman 
Wakf Validating Act of 1913 was nol re* 
Irospeotive in operation and could not 
validate tbe Wakf which was invalid in 
its inception. He argued, however, that as 
in tbe Court below the parties had proceeded 
on tbe assumed basis that the Wakf was 
good and valid, this Court was not com* 
patent to determine whether this assumption 
was or was not well founded. He contended 
in substance that although we most examine 
tbe provisions of the instrament ip order 
to determine tbe rights of the parties, yet 
we most not form an opinion as to its 
legality, even though on tbe very fiod of 
tbe document it was apparent beyond con* 
troversy that tbe object of the Wakf was 
a perpetual family settlement with an 
ultimate illusory gift to tbe poor We are 
clearly of opinion that this contention cannot 
possibly prevail. 

It is well settled that if the illegality 
of a transaction is brought to the notice 
[of the Court, the Court will not assist the 
person who invjkes its aid, even though 
the defendant has not pleaded tbe illegality 
,and does not wish to raise that objection. 
jIn support of this proposition, reference 
may be made to the decision of the Judicial 
Committee in the case of Oonnolly v. Consumfn 

T M ^ C. W. N. 177; 11 M. L. 

7 Sar. P. C. J. 829. 

T ^20; 9 C. W. N. 62'; 2 A. L. 

J 7^8 ' ^ ^ ® 

n w' M 26 0. h. J. 224j £l 

T TO 21 M. Ii. T. 216; 1 P. 

^6; 63 Ind, Cas. 764; 80 C. L. J. 102j 24 O.W. N. 
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Cordage Co (7), where uard Halsbary ob- duly broa?ht to its notioe and if the person 

served as follows : Their Lordships enter- invoking its aid is himself impHoated in 

tain no doabfc that it is the right and the illegality. It matters not whether the 

duty of ths Coart,' at any stage of the defendant ha-' phaded illegality or whether ! 

aanse, to oonsider, and, if it is saffijiently he has nnt ; if the evidenoe adduced by 

proved, to aot upon, an illegality whiobmay, the plaintiff proves the illegality, the Court 
turn out to be fatal to the claim of either ought not to assist him. To the same effect 

of the parties to the litigatiou. ” The Lard are the decisions in OeJge v. Bogal JUxchange 

Chancellor added that “ their Lordships did Aseuranee Association (10), Royal Exchange 

not doubt that the learned Judges who Assurance Gorporaiion v. Sjoforsahrons Ahtie^ 
tried the case iu tbs Coart belov had a hohget Vega {W)^ Thomas v. Dey (12^ and 
right and that it was their duty, if they v. TTooi (13). A similar view has been 

thought that the f&ots were established, to adop'ed in the Courts of the United States; 
take care that the process of the Court . thus in Fahacher v. Bryant (14), Miller, J„ 
should not ha used for the purpose of ruled that the Court, in aid of public 
establishing a claim that ought not to bs per- policy and the law, will notioe, irrespective 
mitted to be enforced in a Court of justice. ” of the pleadings, that the controversy enb- 

In that case, however, as the Supreme mitted for adjudication grows out of illegal 

Court of Canada bad assumed the existence purposes or oombinations, and when that 

of an illegal conspiracy which had not illegality is manifested by the record, it is 

b«D made the subject of investigation by obligatory on the Court to dismiss the 

the trial Court [Oonsumers Cordage Oo. v. suit. If a contrary view were adopted as 

Oosnol^p (8) per Qirouard, J.], the Judicial to the duly of the Court, the Court would 

Committee remanded the suit for a new have to assist a highwayman who might 

trial, on the ground that a new point in have the audacity to 6Ie a bill in equity 

appeal should not be allowed to be taken, for an account against hie partner: Everett 

it evidence could have been brought to v. Williams (15); for the legend mentioned 
affect if, had it been taksu at the trial, by Lord K<*ryon, in Ridler v Moore (16), 
The principle thus eunooiated by the by Bacon, V. C., in Ashhurst v. Mason (17) 
Jadioial Committee has been repea<8ily and by Jeesel, M. R., in Sykes v. Beadon (18) 
applied. Thus, in Scott v Brown (9), a has turned out to be by no means apocryphal: 
company promoter come into Court to enforce See Note by Evans on Potbieron Obligatioor, 
against his confederate a cootrait for Volnme 11, page 3. 

purchase of eharee at a Bctitioui preminni. We ere of opinion that the Court is in no 
The contract was not sbam, but it wis way bound by the assumption made by the 
part of a Bohsme, much favoirjd by coit.- parties as to the legality of the Wakf in 


fordeladiog the public into 
tbiuking that there a 6oua^d« market for 
the shares. The plaintiff bad to dissloie 
the tarpwcann*, with the result that the 
Court of Appeal drove him from the 
jadgment seat.” Lindley, L. J., observed 
with epigramatio severity, “ I am quite 

common, eo is pocket 
picking, ” and rested his decision on the 


ground that no Court ought to enforce an 
illegal contract or allow itself to be made 
the instrument of enforcing obligations 
Alleged to arise out of a contract ortransac- 

which is illegal, if the illegality u 
w) (1903) Beauchamp P. C. 49} 89 L. T. 847. 

(8) (160- ; 31 Canada Sup Ct. 24iatp 296. 

. (?) 03921 2 Q. B 7i4}eiL.J. Q B. 788, 4 B.42; 
fr L. T. 782} 41 W R 116; 67 J. P.2ia. 

AA base oaoic: a rile or immoral cooiidoration. 81 
Ovo. 


question and cannot be invited by either of 
them to adjudicate upon their claim in 
relation thereto. Wakfs of this character 
have been prouoncoed invalid by the highest 
jadioial tribonal in the empire as contrary 
to public policy, and this Court cannot 
with propriety declare, on the invitation of 

(10) (1900) 2 Q. B. 214} 69 L. J. Q. B. 606} 62 L. 
T. 46% 16 T. L. B. 344; 6 Com. Cas. 229; 9 Asp. M. 0. 
67. 

(n»()902) 2 K.B. 884, 71 L. J. K. B.739,50 W. 
B. 694} 87 L. T 856, 18 T. L. B. 714, 7 Com. Cas, 20ft 
9 Asp. M. C. 329. 

(12) (1908) 24T L. R. 272. 

(18) (1908) 24 T. L. B. 617. 

(14) (I8.)4) 46 La. Ann. 820; 16 Southern 181. 

(16) (1726) 9 h. Q. B. 197. 

(16) (1797) Clifford Election Cases 871. 

(»7> (1876) 20 Eq. 226 at p. 280, 44 L. J. Oh. 387i 
28 W. B. 606. 

(18) (1879) 11 Ch. D. 170at p. 196, 48 L. J. Oh. 
622) 40 L. T. 248, 27 W. B. 464. 
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the plaintiff?, that one of them is the 
i^atwalli in respect of the Wakf and is 
entitled to invoke the assiatanae of the 
Court to place him io possession of pro* 
perties for the furtherance of the objects 
of the Wakf. 

The result is (hat the decree nf the Sub* 
ordinate Judge is affirmed, though not on 
the grounds assigned in his judgment, and 
the appeal is dismissed with cost. 

Appeal dhmissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent AppEii, No. 55 op 1918. 

April 10, 1919. 

Present'. — "iAr. Daniels, A. J. C. 
Musammat SUBHANI and others -Depene* 
ANTS Nos. 11, 23, 16, 19 AND 21 — 
Appcllants 

« 

versus 

JAGDEO SINGH— pLiiNTiPP, 

NAGESHWAR PRASAD and oteess — 
Defendants — Respondents. 

Edch co^shorcv 

collecting hU f<hnrc of proJi($ ami jyntjing revenue 
^eparately^ Profifs, liability for. 

Where in a villu^'o there is a private partition in 
force, according to which each co-shaior collects 
pro&ts to the extent of his share, and the parties 
have been paying their revenue separately, (hero 
can, as between tlio co-shurcis, bo no liability for 
pro6t3, 80 long as this arrangeuicnt remains iu force. 

Appeal from the decree of the District 
Judge, Gouda, dated the Ist August 1918, 
modifyiqg that cf the Aesistant Collector, 
Gonda, dated the 8th April 191b. 

The Hon'ble Syed TlasrV Easan and Syed 
Alt Afohammed, for the Appellants. 

Baba Btsheshirar Nath Srivastata, for Re> 
epondent No. 1. 

Baba Aditya Prasad, for Respondent No. 2. 

JUDGMENT. — Thje is an appeal in a 

suit for profits for the years 1322 1324 

Fatli. The Assistant Collector found, and 
the finding is amply supported by the 
evidence on the record, that there is a 
private partition in force in the village 
aocording to which each oo'sharer oolleots 
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to the extent of bis own share. Itappean 
also from the remand fiot^ings tha^ the 
parties have been paying their revenpa 
separately. The plaintiff's own witness 
admits that he collected up till the years 
in suit. As long as this arraugement 
remain? in force, there can be no liability 
to prcR^s. The learned District Judge 
disregarded it and remanded the case for 
a finding as to the actual amonot collected 
by each co-sharer. The case in Jokhu 
Singh v. Ban Autar Singh (1) relied on 
by the respondent is clearly distinguishable. 
In my opinion the decree of the Assistant 
Collector was correct and 1 allow . the 
appeal with costs and restore that decree. 

As regards Nageibwar Prasad, objeotiop 
is taken that he ehouid not have been 
joined in (hp appeal. As all the oo* 
sharers were concerned in the aeooupt, 1 
am not prepared to bold this. Nagesbwar 
Prasad will bear his cwn costs bpt 
will not be liable for costs of the appsl* 
lant. 

Appeal alloaed, 

(1)110.0.7?. 




NAGPUR JUDICIAL COMMISSIONEB’d 

COURT. 

Fust Civil Appial No, 22.B ok 1918. 

August 8, 1919. 

Preseni: ~ Mr. Mitfra, A. J. 0., 
and Prideaux, A. J. 0. 

MOTIRAM AND OlBBKB — PlautiPFS^ 

ApPKLLiNTt 

versus 

ASARAM Deoiased, Heus RAMGOPAL 

ANn OTBER.S--DbFBNOANTS — R sSPONDBNrS. 

Hindu Laip Joinf family — Mortgage by fafher-^Buit 
on mortgage — Son.s nof made parties — Decree, tchether 
binding on sons— Suit by sons to set 'aside -decrefi-^ 
Plea tint father was not competent to mortgage as pre^ 
perty was under management of Collector, whether 
6c ta\en—Res judicata— Ciuii Procedure Code (Act V ' 
of 19U8), 8 . 11, Expl, IV, 8ch nr, para. 11. 

A transfer made ia contravention of paragraph 11 
'of 'chedule 111 to the Civil Proondure Code is void 
and of no legal effect, [p. 777, col. g.l • . ' 
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MOTIBiU V. ISiRiU. 

B,, th© father and manager of a joint family»con. 
Biating of himself and bis three sons, mortgaged the 
entire family property to A. A brought a suit 
against R. on the basis of the mortgage and brought 
the property to sale in execution: , to this suit the 
sons were not made parties. Shortly before the sale 
the ^ona instituted the present suit for a declaration 
that the mortgage and decree thereon were inopera- 
tive as the mortgage wasexecuted when the propcrt)' 
was under the management of, the Collector, or in 
the, alternative that the decree was not binding on 
the shares of the plaintiffs as the debt was not in- 
curred for the benefit of the family: 

Held, (1) that to the extent that the father ropro- 
eented the family, the decree was binding on the 
sonsj [p. 778, col. 1 .] 

(2) that it was open to the father iu the suit 
against him to plead that by virtue of paragraph H 
of Schedule III of tho Civil Procedure Code he was 
incompetent to make the mortgage but as he did not 
do 60, tho sons were debarred under Explanation 4 
of section 1 1 of the Civil Procedure Code from 
raising it, und obtaining a decision thereon in tho 
present suit: [>. 778, cols. I & 2 .] 

(3) that the sons were entitled to have the question 
tried as to whether tho mortgage executed by tho 
father was binding upon them. [p. 77^, col. 2.] 

''Appeal against the deoree of the Addi- 
tional Distriot Judge, Eist Berar, Amraoti, 
in Oivil Suit No. 7 of 1917, dated the 2Ut 
Deoember 1917, 

Mr. V. V. Ohitale, for the Appellant. 

Mr. M. V, Joshi, for the Respondents. 

JUDGMENT, — The faota of the ease oat 
of which this appeal ariaas are simple. 
Rajaram, defendant No. 2, who is the 
father of the three plaintiffs, mortgaged 
for Re. 4.503 the joint ancestral property 
in eait to defendant No. 1 on the 26th 
April 1909. Ciyil Sait No. 169 of 1912 
was ioetitoted on the bisis of this mort- 
VAge, bat the plaintiffs were no"i made 
parties to it. The case wse cootestei by 
defendaat No. 2, bat a preliminary sale 
deoree was passed on the llth March 
1914 and a Baal decree on the lOth 
Fabraary 1915. A sale in parsaanoa of 
these decrees took place oc the .31at Aagast 
1917, that i?, a few months after the 
iostitation of the present eoit. 

Ooe Vithal Sidashso Karlcare aU'ai 
Bsodanana obtained a decree against 
defendant No. 2 in Siit Nj 191 of 1933. 
The exeootioa of the decree was transferred 
to the Oolleotor, who on tba Sib Oc^obar 
1907 leased oat the fields now ia dispate, 
with the exoaptioo of Sarvay No. 4S1, to 
the jalgmeit d )b<)r, that i*, defendant 
Ho. 2, far a peri.id of twelve yeare from 

1907 to 1919. Tho Iomo provided for pay* 


ment of annual instalments, bat in deTaalt 
of any single instalment the lease was to 
be void and the Collector was at liberty 
to resume possession and exsoote the 
deoree in sooh manner as he tboagbt fit. 

The reliefs asked for in the present suit 
are: — 

(1) a deoUration that the mortgage deed 
dated the 26tb April U09 and the deoree 
based apon it in Sait No. 169 of 1912 
are both inoperative, as the mortgage was 
executed when the property was under 
the management of the Collector; or in the 
alternative 

(2) that the deoree does not bind the 
shares of the plaintiffs, as the debt was 
not inoarred for the benefit of the family. 

The aait was dismissed by the lower 
Court and the appeal has been filed by 
the plaintiffs. 

It is now settled law that a transfer 
made in oontraventioa of section 325 A 
of the Civil Prooedore Code of 1882, wbioh 
corresponds to paragraph 11 of Sobedale 
III of the present Code, is void and of 
no legal effect whatever, as held by their 
Lordships of the Privy Coanoil in 
Oaurishankar Sahnukund v. Ckmnamtyj (1), 
It is admitted that the mortgage took 
place whilst the property wae ander the 
management of the CoUsetor. Therefore, 
the mortgage was bad, except as to 
Field No. 4s4 which was not under the 
Collector’s management at any time. The 
judgment debtor, however, was a lessee for 
twelve years. Rajaram as judgmeut-debtor 
was incompetent to mortgage the fields, 
but this disability did not extend to him 
iu his capacity as lessee under the 
Collector., The lease has not been translat- 
ed, and' we do not know whether ik 
provided for re entry on the part of the 
Collector in the case of a transfer. Even 
if there is such a stipulation in the lease, 
it would not affect the power of defendant 
Ko. 2 to make a transfer binding biio 
for the term of the lease, though it might 
b) voidable at the iostanoB of the lesfor. 

The maiu question for ooneideratioDt 
however, is the effect of the deoree in 
Salt No. 169 of 1912, The Law of Mitak- 

(l) 4S Ind. Oas. 3t2i 14 N. L. R. >81; 36 M. L. J. 
733s 10 A. L J. y«s 26 M. L. T. 64: 28 0. W. N. 350j 

29 0. L. J. 20 s 41 c. 18)5 I U- P. h. E. 14 | 21 Bom. 
L. a. 541(9 L. w.sa? iP. C.). 
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■hara aa iDterpreted in this Oonrt regarding 
the power of a oo paraener to alienate his 
own share follows the ralinga of the High 
Coarts of Bombay and Madras. It has. 
therefore, not been oontested before ns that 
whatever m\y ba the reaalt of this liiiga* 
tioD, the share of the father wDold pass 
to the aaotioD'porohaser. 

It is urged that as the plaintiffs were 
not parties to the former suit, they are 
not bound by the decree and oan question 
the mortgage both as regards its validity 
and aa regards i's binding aharaoter so 
far as the plaintiffs’ shares are oonoernad. 
It is, however, admitted that the father was 
the manager of the joint family consisting of 
himself and his three sons. The mortgage 
was of the entire family property and the suit 
was brought to enforce that mortgage not 
merely against the share of defendant No. 2 
but against the whole family property. The 
suit was, therefore, brought against the father 
in his representative character. In such a 
ease, as held in Qore v. Kathiram (2), 
the father represents the entire joint family 
and the eons cannot re- open the decree 
against the father, except on grounds per- 
sonal to themselves, e.p., that the debt for 
which the mortgage was given was not 
binding on them under Hindu Law. It 
is eorreetly pointed out on behalf of the 
appellants that in the case jist cited the 
sons were seeking to redeem a mortgage 
already foreclosed in a suit against the 
father. In the present case they seek to 
impeach the validity of the mortgage as 
also its binding character so far as their 
shares are concerned. To the extent that 
the father represented the family the decree 
ie bindiug on the eons. In Suit No. 169 
of 1912 defendant No, 2 had est up a 
plea of repayment. This was expressly 
decided against him. It would not have 
been open to the present plaintiffs to 
re-agitate tbeeame question. Similarly in 
regard to a plea that was open to the 
father equally with the ssns, that is, a 
plea available to the joint family, whether 
expressly or constructively decided, the 
deoieioD is binding on the eons. It was 
open to the father to have pleaded that 
he was incompetent to make the mortgage 
in view of the provisions of paragraph II 


of Schedule III of the Civil Prooedure 
Code. Explanation 4 of section 11 bars 
the trial of that issue between the parties 
to the previoDs suit and their privies. The 
plaintiffs were represented by the father so 
far as this plea is concerned, and they 
cannot now be allowed to raise it. 

The lower Oonrt, however, ie wrong in 
holding that the plaintiffs cannot question 
the binding character of the mortgage on 
their share. This is based upon a mis* 
readiog of the case of Gore v. Kashtram 

(2) . In Nanom* Babuasin v iipikun Mohun 

(3) Lord Hobhonse says: 

All the sons oan oliim is that, not 
being parties to the sale or exsoution 
proceedings, they ought not to bs barred 
from trying the fact qr the nature 
of the debt in a suit of their own,* Assam* 
ing they have each a righS it will avail 
them nothing unless they can prove that 
the debt was not sash as to justify the 
sale.’* 

We accept the appellants’ contention that 
they are entitled to have the question tried 
as to whether the mortgage ^^^outed by 
the father was binding upon the sons. 

Oo the evidence we have come to the 
oonolnsion that the mortgage wa's one bind* 
ing on the entire family property and was 
instieed by Hilda Law. There vas a 
dsf-iult in payment of the instalments due 
under the laane. Th's noold have in all 
probability Isd to a sale of the fijUs b/ 
the Collector. Dsfendant No. 2 has been 
examined as witnejs in the case. AUhoagh 
he is trying to assist his eons, aa wonld 
appear from an endorsement made by him 
on the summons, he is obliged to admit 
that he had to pay Vithal dadaaha>, who 
had a dacree against him for Ri. 4,509 
(four thousand 6vd handrad), and that he 
repre^antad to defendant No. 1 that 
Rj 4,033 (fmr thoajioi) r8Qair« 

ed to pay the decree^holder to get 
hia property released. The mortgagee 
Aiaram has also gone into the witness* 

^0 these facts. He adds 
that the remaining Eum of Bg..50) (five 

banned! was required by Rajaram for paying 
tbe Oovornment assessment, and that after 
the payment it was treated as a hhata debt. 


(3) 18 lad, Cas. 848; 9 L. % 


m-, 4 P. 0. J. 683J.6 Ind. Deo. (n.:?.) 610, 
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The appellaDts, however, rely apon Esbibite 
P«3 and P«4 (o impeaah the testimoDy of 
Asaram. These are oertiBed oopies of 
depositioDs of Asaram. P>3 was his deposi* 
tioQ in Suit No. 169 of 1912. No issne was 
raised in that snit regarding legal neoessiiy. 
In oro8B<ezaminafcion he says: “Why defend* 
ant borrowed Rs, 4.500 (four thonsand five 
hundred) I oannot say. T do not know 
BandDDana.” Bandnoana ia the alias of 
Sadasheo Karkare. The mortgagee might 
not have known why defendant borrowed 
Bs. 4,500, bat he knew the representation 
that was made to him when the loan was 
asked. In point of fact the money was not 
eventnally paid to Karkare. The deponent 
may not have known Karkare by the name 
of Bandanana. Exhibit P*5 ia a copy of 
a deposition of Asaram in a oriminal case 
nnder seotiooe 467, 471 and 193 against 
Bajaram arising oat of a receipt filed in Civil 
Sait No. 169 of 1912. Here the witness is 
reoorded in the oertified oopy as having said 
that he did not know Vithal Sadasheo 
Karkon not Karkare. The diflorepaooy is 
capable of an explanation. When we have 
the testimony of the plaintiffs’ father to 
corroborate the present deposition of Asaram, 
we feel jastified in coming to the conolaeion 
that the present testimony may be accepted as 
true. There are other witnesses who corrobc- 
ratethe story. The evidence regarding Rs. 600, 
(five hundred) is somewhat meagre, hot on 
i IS whole we think Asaram’s statement mey 
be accepted ae trae. We, therefore, come to 
the oonolnsion that the father was jcetified 
in mortgaging the family property, inasmaob 

^here was legal necessity for the loan. 
The plaintiffs, we note, do not qaestion the 
decree obtained by Karkare as constitating 
an antecedent debt of the father antainted 
by illegality or immorality. These are all 
the points argued before as. 

The appeal, therefore, faile and is dismissed 
with costs. 

I 

Appealldismiised, 


CALCUTTA HIGH COURT. 

Aere l pbom Appellsts Decree No. 804 

OP 1918. 

May 23, 1919. 

— Jnetioe Sir Asatosb Cbandbori, Kt., 
and Mr. Jostioe Coming. 
DAKSHAYANI DASSI-Puiktipp— 

Appellant 

AMRITA LAL GHOSE SARKAR— 
Depemoant — Respo.vdsnt. 

Hindu Law — IHV?, con$n'uction of — Bequest tife^ 
esiiite ieitk remainder over^ validity of^Sindn Wills 
Act (XXI oj 1870\ applicability of — Succession Act 
(Xoj J865), sff. ICO, 101, applicability oU to Will made 
before AcK 

Sectiot) 100 of tbo Succoasioti Act has no appHca* 
tion to A Will made before the Hindu Wills Act 
came into operation, nor can section 101 of the 
Succession Act bo inyokod for the coiistraction of 
Ilinda Wills made before that section came into 
operation* Bj reason of the saving clause in the 
Hindu Wills Act, neither of the foregoing sections, 
though embodied in that Act, has any application to 
Hindu Wills, [p. 78J, col. 2; p. 782, col. 1.] 

A Hindu testator made a disposition of his pro* 
pertics in the following manner:— 

{a) to his wife during her lifetime; 

\b) on the death of hia wife, to liis daughter or 
daughters then living, during lier or their 
lifetimes: 

(c) on the death of his daughters, to his grandson 

or grandsons then living, during his or their 
lifetimes; 

(d) on the death ol his grandsons, to his 

younger brother and nephew, or on their 
death to their descendants in succession, 

In the case of (<i^, *b) and the succession was 
not to be by riglit of itilieritance, and in each case 
the properties were to be kept intact. The plaint* 
iff, the widoM* of a grandson of the testator, brought 
the present suit, contending that the gift over to 
the brother and nephew cf the ti^stator was bad and 
inoperative, and that after the death of the 
testator's daughters, the estate vested absolutely in 
her husband and she wss entitled to it as a Hindu 
widow: 

Heidi (I) that the bequest M*as not affected by 
the rule of remoteness and did not offend against 
the rule against perpetuities; [p. 78?, coh lO 

(2| that (he husband of the plaintiff, who was in 
existence at the time (ho Will was made, though 
not specifically named therein, took only a life* 
estate under the Will; and that tlie remainder 
rightly vested in the brother and nephew of the 
testator, [p 782, col. 1.] 

i Appeal agatoat (he deoree o! the Sob* 
ordinate Jadge, Hoogbly, dated the 29th 
Janaaiy 1918. reversing that of the Maneif. 
2nd Coart at Hoogbly, dated the 26tb 
Jose 1915. 

. r^CTS appear from the jodgmeot, 
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Dr. Dawnkanath ,’Vfi«?r fwifchhim BAba 
Monindra l!iath Banerji), for the Plaintiff. 
AppelUot. -The whole oa^e tarns upon 
the oonetraotlon and leffal effeot of a certain 
Will of one Nobokrishna Ghosh. The plaint* 
iff is the widow of Nibiran Chandra Sar, 
who was the son of Karani— the widowed 
daQ?hter of the testator. Karaoi died in 
1801. and Bhoban Mohini, the seoond 
daughter of the testatir, di^d childless in 
1305. Ciaise 4 of the Will, which par- 
ports to bs a gift over to the brother and 
nephew of the testator after the death of 
his grandsons, is bid in law and so in- 
operative. 1 sabtnit that afoer the death 
of the two daughters of the testator, the 
estate vested absolutely in the plaintiff’s 
husband and she is entitled to it as a Hindu 
widow. Clause 4 is bad for remotaness. 
The learned Judge has misconstrued clause 
3 by saying that the bequest to testator’s 
grandsons was not wholly void but was 
operative so far as Nibaran -plaintiff’s 
husband— was concerned. Nibarau took an 
absolute estate. Moreover, section 100 of 
the Sucoes-tion Act militates against the 
.provision of bequests iu favour of the 
testator’s grandson or grandsons. By gift 
over the vesting of the estate is postponed 
beyond a life and the attainment of majority 
by a possible minor. The bequest offends 
against the rule of perpetuities. Refers to 
Sioci.2n'(ara Pillai v. Noob’-auiania Pillai (1) 
and Rhimii v. Morarii (2), C.'iandt Churn 
Barua v. Stdhesu'ari De'n (3). 

Baba Shib Chandra Palit, for the Defendant- 
Respondent.— The lower Appellate Court 
was quite right in its oonstruction of clause 
3 of the Will. The primary intention of 
the testator must be lioked to. It does 
net at all matter that Nibaran has not been 
specifically mentioned. The testator clearly 
meant him as he was in existence at the 
time the Will was made. Refers to Bat 
•■Bishen Ghand v. Amaida Koer (4), 
Bhagahati Barmanya v. Baft Charan Stnp/»(51, 

(1) 31 M. 517; 4 M. L. T. 303. 

(2) 22 B. 5?3; 11 Ind. Deo. In. s.) 933. 

(3) 16 C.71 (P. C.)? 15 I. A. U9j 12 Ind, Jnr. 329; 
6 Sar. P. C. J. 231: 8 Ind. Dec. (N. s.) 47. 

. (4) 6 A. 560; 111. A. Il54; 4 Sar. P. 0. J. 512; 

S Ind. J)ec. (n, s.; 861. 

' (a) 10 Ind. Cfls 641; 38 C. 468; 21 M. L. J. 387; 16 
C. W. N. 343; 9 M. L. T. 4U; 13 O. L, J. 434; 8 A. L. 
433; 13 Bom. h. R.376; (1911) 2 M. IV. N. 295; 88 
I. A. 54 (P. OJ. . 


Bhohj Tarini Debya v. Psary tail Sanyal 

(6). As the Will was made before the 
Hindu Wilh Act wat enfercsd, so the 
arjum^nt b,^ regards section 100 of the 
Succeesion Act does nob apply. There is 
nothing in the Will which can be attacked 
on the ground of remoteness or offending 
against the law of perpetuities, as the 
intention of the testator is clear. Refers to 
Bhagabnti Barniinyav Kali Oharan Singh {!), 
Ad^ocate-Os'ierjl' v. Karmili RahimbhQi (8). 
The secondary intention of ths testator was 
that Nibaran, who wa^alivs at the tims 
of tbs Will anl the death of the tastator, 
was to take and all that he took was ouly 
a life-estate under the Will. 

Dr. Mitter replied. 

JUDGMMNr. — Thisappeal relates to the 
oonstmotion of the Will in suit. The testator 
Nobokrishna Gbose died in Agbran 1268. 
At the date of the Will and of the testator's 
death his family consisted of his wife, Sraemati 
Dasimoni Dasi, and two daughters, Enranii 
a widow, and Bbuban Mohini Dasi^ a 
married woman whose husband was then 
living. Enrani had a son of the name of 
Nibaran Chandra Sar then livlug, the 
husband of the plaintiff in tbs suit out of 
which this appeal arises. There were also 
living at that tims the testator's younger 
brother Ramratan Guose and his nephew 
Hariah Chandra Ghosh, son of a predeceased 
brother Is war Chandra Gbose. The . Will 
recites that the testator was in joint posses* 
sion of bis landed and anosslral properties 
with his oo-sbarars, referring to his brother 
and nephew. The following are material 
portions of the Will: 

“ I have my wifeSresmati Dasimoni Dasi 
and my two daughters, of whom the first, 
Eurani Dasi, is a widow and has a son 
named Nibaran Obandra Sur living, and 
the sasood, Bhuban Mohini Dasi, has her 
husband living, and is likely to bavs sons 
born to her. Now, while in fali possession 
of my senses, I make the following disposition 
of my properties. 

1. After my death my w'fe Sraemati 
Dasimoni Dasi shall possess my properties! 
but cob by right of inheritanie. She shall 

(6) 24 C. 613; I C. W. N. 573; 12 Ind. Deo. (n. s.) 

1100 . 

(7) 32 C. 99 J; I C. L. J. 481 (P. B.); 9 0. W. N. 
749. 

(8) 29 B. 133; 6 Bom. h. R. 601. 
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erjoy the properties during her lifetime, 

keeping them as they are. 

2. After the death of my wife my daughter 
or daughters whoever among them may be 
alive, whether with or without eon<>, shall 
possess my properlie®, but not by right of 
inheritanoe. She or they shall enjoy the 
properties daring her or their lifet me, 
keeping them intact. 

3. After the death of my daughters my 
grandson or grandsons, whoever among them 
may be alive, shall po«a€Si my properties, 
hot not by right of inheritanoe. He or t‘'ey 
shall enjoy the properties dating his or 
their lifetime, keeping them intaot. 

4. After the death of my grandsons all 
my properties will go to ray father’s family, 
that is to ear, ity younger brother Ram 
Eatan Ghose and my nephew Harish 
Chandra Ghose, son of the deceased broi her 
Iswar Chandra Ghose or, on their death, 
their desoendants shall suooeed to my pro* 
perties and the same shall be enjoyed by 
them and their desoendants in suooession. 

The plaintiff is the widow of Nibaran 
Chandra Sor who died in 1312 B S. Koraui 
died in 1304 and Bhuban Mohini in 1305, 
ohildless. The plaintiff contends that the 
gift over to the brother and nephew in- 
elaoae 4 is bad and inoperative and, therefore, 
after the death of the testator’s daughters 
the estate vested absolutely in her husband 
Nibaran Chandra Ghoee, and she is now 
entitled to it ss a Hindu widow. The learned 
Subordinate Judge held that the bequest to the 
testator’s "grandson or grandsons” in clause 
3 was not wholly void as a bequest to a 
elasp, bat was operative eo far as Nibaran 
was concerned having regard to the Privy 
Ooanoil decisions in i?cii Btshen Ohand 
V. Amaida Koir (4) end Bhag'^bati 
Karmanya v, Kali Charon Singh (5; and the 
decisions of the High Coart in Ram Lai 
Salt V. Kanoi Lai Sett (9) and Bhoba Tarini 
D$hya V. Feary Loll Sanyal (6),ina5maob as 
the primary intention of the testator was that 
bis daughter's son who was in existence 
and SQoh other daaghter's son who might 
be boro afterwards shonld take equally, and 
that his secondary intention was that the 
frandson, namely the plaintiff’s husband, who 
Wae then in existenee and, therefore, 
capable of taking, ehonld take. It hae 


been argued that the learned Sub' 
ordinate Judge has errad in so construing 
clause 3. No doubt in tliat clause Nibaran 
has not been speoi6oally named, but there 
is no doubt whatsoever that by the ex- 
preseion “my grandson or grandsons” he was 
referring to his grandecn Nibaran who 
was in existence at the time the Wtli was 
made. The testator referred t') "grandsons” 
as be contemplated the poasibility of sons 
being born to Bnuban M-'liini. We do 
not think there can be any doubt whatever, 
upon the authorities referred to, that 
Nibaran Chandra Sur took a life es'ate 
under the Will. 

It is next argued that the bequest in 
favour of tbo testator’s grandson or grand* 
sons is void in view of section 100 of the 
Succession Act. The Subordinate Judge 
rightly held that as the Will in question 
was made before the Hindu Wills Act 
came into operation tbet section had no 
application. U appears to have been 
argued before the learned Subordinate .Judge 
that the gift over in this case was bad 
having regard to section 101 of the 
Suooesaion Act, and it is now argued that the 
gift over in clause 4 is not operative as- 

it is said to be too remote and offends 

against the rule of perpetuities. It is' 
argued that the gift over, having regard^ 
to clause 3 which speaks of a gift to- 
grandson or grandsons then unborn, may 
delay the vesting of the estate beyond the 
lifetime of one or more persons living at 
the testators’s decease and the rhinority 

of sems persons who may be in existence 
at the expiration of that period. This 
argument overlooks what the section 

reiuires, It says: "No bequest is -valid 
whereby the vesting of the thing bequeathed 
may be delayed beyond the lifetime of 
one or more person^ living at the 
testator’s decease, and the miziority of some 
persons who shall be in existence at the 
.expiration of that period and to whom, 
if be attains foil age, the thing bequeathed 
ie to belong.” Here the thing bequeathed 
was to take immediate effect after the 
death of the daughters and Nibaran and 
other granlsons, if any, were to take at 
the same time. No vesting is postponed, 
beyond a life and the attainment of 
majority of a possible minor. Section lOl 
by itself does not apply to this Will, as i^ 


(0) 19 0.6d3|6 lud. Doo. (.v. s) 460. 
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was made before the Hicda Wills Aot. 
Bat it has been argoed that the rale of 
perpetuities is operative as a matter of 
pablio polioF even in reepeot of Wills 
made before the eoaotmeat. That may 
be 80 , bat seotion 101 lays down a special 
rule and it differs from the English law 
on the sobjeot. There ie no reason why 
it sboald be invoked for the oonstraotion 
of Hindu Wills made before that seotion 
oame into operation. 

It was held in Ram Loll Sett v. Manat' Lall 
Sett (9) by Wilson, J., that it was settled 
law having regard to the decision in 
Alan(;amoniori Dabee v. Sonamoni Dahee (10) 
that by reason of the saving alanse in the 
Hindu Wills Aot neither seotion 100 nor 
seotion 101 of the Snooession Aot, thoagb 
embodied in the Hinda Wills Aot, bad any 
applioation to Hinda Wills. 

In Bhagahati Barmanya v. Kali Charan 
Singh (7) sll these oases and Leake v. 
Bobineon (11) were elaborately disonssed. 
In that oase the primary intention of the 
testator was, as found by the learned 
Judges, that all bis nephews then born 
and those who may be born afterwards should 
take equally but those that had then been 
born were the immediate objeots of hie 
affeotion and bounty, and the idea must have 
ooourred to the testator that if any other 
nephews were not born those who were 
then in ezistenoe, though not speeifioally 
named, should take the whole of the estate. 
They followed Ooleman, In re (12) and 
the Advoeate-Qeneral v. Karmali Bakimbhai 
(8). The observations made in that oase 
apply to the oase before as, 

We are of opinion that the bequest in 
this ease is not affeoted by the rale of 
remoteness as applied in England and it 
does not offend against the law as to 
perpetaitiee. The secondary intention of 
the testator was that Nibaran, who was 
alive at the time of the Will and the 
death of the teatator, was to take and all 
that he took under the Will was a life* 
estate and the remainder has rightly vested 
in the defendants. The Privy Oounoil has 
upheld and approved the general rale of 


^(U) (1817) 2 Mer. 863, 16 B. R. 168j 86 E. 1 
(12) (1876) 4 Oh. D. 166i 46 h. J. Oh. 33. 


oonstraotion j which was held applioable to 
Hindu Wills in Ram Lai Sett v. Kcnai 
Lall Sett (9), and it has also affirmed the 
deoision of the High Court in Bhagabaii 
Barmanya v. Kali Charan Singh (7). They 
said that the principle enunoiated in Leake 
V. i?o6i«jon (11) was soaght to be intro* 
dnced in India owing to a miataksn 
analogy and approved of the observations 
made in Ram Lai Sett v. Kanai Lall Sett 
(9). In this oonneotioD Bhoba Tarini Debya 
V. Peary Lall Sanyal (6) may also be referred 
to. Stvasan/cara Pillai v. Soobramania Pilloi 
(1) has m application to this case. There 
was no gift to a grandson in that oase. 
The testator there empowered the ezeontor 
to divide his property into five shares as 
he had five sons, and to deliver the shares 
to the grandsons in the oase of sons with 
male issue, and in the oase of sons without 
male iesae to the sons themselves when 
the grandsons may attain their age. In 
that oase the learned Judges held that 
seotion 10 1 was applioable. inasmuoh as 
the distribution in that oase was to take 
place only after all the sons who might 
be born to the sons of the testator had 
attaiodd their majority* 

Id Khimji v, Morarji (2) the learned Judge 
deduced the following propositions from 
Ram Lall Sett v. Kanai Lall Sett (9) and 
other similar oases that “it is the primary 
duty of the Court so to oonstrue a Will 
as to carry out, as far as possible, the 
intentions of the testator, and that if the 
Court oomes to the oonolusion that the 
testator bad the primary intention of 
benefiting all the members of a class and 
If such intention fails by reason of its 
being void, yet if the Court could dedooe a 
secondary intention that at least snoh 

members of the class should take as were in 

ezistenoe at the time of the testator's 
death then effect should be given to snob 
secondary intention”. la adopting that 
test he oame to the oonolusion that in the 
case before him the teatator intended to 
benefit all the members of oertain 
classes and that he bad no intention of 
benefiting any partionlar members of any 
of the olasses in the event of the gift to 
the classes as a whole failing by reason 
of the non-ezistence of some of the membow 
at the time of the testabr's death. That 
case, therefore, has no appHoation here, 
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Ohandi Ohwn Barua t. Sidhestoari Debt (3) 
also has no applioation. It was there held 
that the manifest purpoEe of the deed under 
ooDstraotion was to fasten upon the grantor 
and his Guooessors in the Raj a perpetoal 
dotf of giving, in some way or other, 
the means of maintenance to all the 
descendants of four persons who were in 
life at its date. It did not directly impose 
an obligation of that singular and anpreos' 
dented description; but on the failore of 
tbe^ then Raj, at any fatare time, to 
maintain these descendants, however 
nnmerous, the latter were lo have immediate 
right to four of the donor’s villages, nhioh 
thenceforth were not to ’’appertain (o hia 
kingdom”, That is altogether a different 

ease from the present one. 

We agree with the learned Sobordinate 
Jsdge in hie oonoluBiona and dismiss the 
appeal >(itb costs. 

Appeal dismined. 


LAHORE HIGH COURT. 
oicoKD Civil Appeal No. 481 of 1919. 
Jnne 11,1919. 

Brumt ; — Mr. Jastioe Dnndas. 
Musammat IlfDI ard ARoratR — D efendants 

•^-Appellants 

tertui 

uHANiA— Plaintiff and akotheb — 
g. . Diieidants— Respondents. 

ainau lMVh-Ouardian$hip — Minor— Mother, righto^ 
effect of — Welfare of minor^Orandfathcr 
can be appointed guardian in presence oj 
.JWjAf fij mother to e^ect marriage of he> 
^hter in presence of paternal grandfather. 

.. Hindu Law the mother is, after the father 

j®**®**^ ^egal guardian of her minor daughtei 
she does not tose her right by icmarriage if 
v_^ when such remarriage is recognized as valit 
by oMtoin. Ip tsb, ooi. 2 .] 

Unl^ it can be ahown that the welfare of a female 
“•tng neglected by the mother, it is noi 
appoint the paternal grandfather ai 
•“Kuan of the person of the minor and to allow 
*®BK)Te the girl from the custody of the 
"^r-Cp. 784.001.1.] 

mMa mother can effect a ralld marriage foi 
, jS’v***’ *“ ^bo presence of the paternal 

•■•“"rtbar. [p. 7$4, ooL 2. J 

^PpMl from the dMroa of tht 
JiidM. nAsKUm... .1.4^ 4 U. a»k 


January 1919, affirming that of the Senior 
Subordioale Judge, Hosbiarpur, dated ihe 
3rd August 1918, decreeing the claim. 

Sardar Sewi 'Ram Singh, for the Appel- 
lants. 

Mr. H. D. Bkallo, for the Respondents. 

JUDGMENT. — The case will be the 
clearer by a reference to the genealogy 
below : — 

TEHLA 


Sister of - Gliania, . Suba, 

Suba I plaiDtiff | 

Labial (1) * }lH>>nminoi ludi, •= (2)— (lanca 
j defendant defendant. 

Musarnnuii Baatii dofcDdanc. 

The parties are Hindu Jats of the 
Hosbiarpur Distrio':. 

The defendant, Musnmmat Indi, was 6 r 9 t 
married to Labbu by whom she bad a 
daughter, Musciamat Banti. 

Oo Labbu’s death some thirteen years ego 
she remarried Gaoda, faking her infant 
daughter with ber, and the girl has lived 
with her zxtotber in Ganda’s bouse for twelve 
or tbirteei^ years. 

A suit pas DOW been brought by the 
girl's patetnal grandfather, Gbania, for a 
declaration, that be has a prior right to 
Mwammai Indi to give Mmammat Banti 
in marriage; he faae also applied to be 
appointed gdardian of the person of Mueant’ 
mat Banti and has been snocessfnl ia both 
prooeedingp, whilst MuaammatlndVB appeal 
in the declaratory suit has been dismissed 
by the learntd District Judge. 

Mutammat Indi has again appealed to 
this Court both in the suit and in the 
guardianship proceedings. 

The parties are Hindu Jats and the 
decision should follow tbeir eustom if ioy 
deBnite custom can be ascertained, failing 
which it is permissible to fall back on their 
personal law. 

Now there can be no doubt that under 
Hiudu Law the mother is, after Che father, 
the natural and legal guardian of her 
minor daughter and she does not lose her 
right by remarriage in any ease where 
sueh remarriage is recognised aa valid by 
eustom [Mayne’s Hindu Law, 8 th Edition, 
page 276; Bam Krishna’s Hindu Law, 
Yolume If» pages 406>407, Nur Bihi ▼, 
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Mehran (l) and Gar.ga Prasad v. Ramasrey 

This proposition is sapported by mooh 
authority and is hardly open to question. 

wbilet among Jats the custom of the remarri. 
age of widows is certainly common and the 
validity otMuiammat ludi’s marriage to 
uaDdabas not been deoied. 

Unless, therefore, it can be shewn that 
the welfare of the minor is being neglected 
by her mother, it certainly does not appear 
to be permissible to appoint the grandfather 

as guardian of the person of the minor 
and. to allow him to remove the girl from 
the oofitody of her mother. 

The rule that the mother or a maternal 
grandmother has the better title to the 
guardianship of a girl has been followed in 
many published decisions, e.g., Fatima v. 
Bant (3), a case from Delhi, and Ambo v 
Ganga Sohai (41, a Punjab case, where 
the maternal grandmother was preferred 
to the father s father, and Bindo v. Sham Lai 
(5; where the maternal grandmother was 
preferred to even the father. 


As there does not appear to be any 
reason to suppose that Musammat Indi is 
neglecting the welfare of her daughter it 
follows that the order of the Senior Sub. 
ordinate Judge sppoioting Ghania as 
guardian of the person of Musammat Benti 
18 not maintainable and must be set 

Wide, ^ 

To turn to the question of ths right of 
the grandfather to give the girl in marriage 
In the judgment of the learned Disiriet 
Jfidge some expressions appear from which 
it might be inferred- that before him (he 
original preferential right of the grand- 

father to_ select a husband for the girl 
was admitted. ® 

. Neyertheles, the greaade of appeal in the 
Dielriot Conrt go eo far as to deny the 
grendfelher’s right and in the ground^ 
preferred to this Court it is not admitted* 
whilst ID argument it is contended that in 

(t) 44 P, a. 1887. 

0. L.'j! 568.“' I* 

^ W28Ina, Ca.. 607, .01 P. L.E. 1916, jo-P. W. 

i W.13® “■ >9‘3, 193 P. L. 

(6) 29 219, 4 A. 22, A. ff. N. (190?! 24, 


any case the grandfather has entirely 
neglected his grand daughter until thd 
time when he thinks that he can deove 
some personal advantage from her dispoial 
in marriage, that be is not interested id 
her welfare and has, therefore, forfeited bis 

right, even supposing that any such right 
over existed. 

The text on which the grandfather’s claim 

g. j • • • \ IS given in Mayoe (8th 

Edihon), page 101: “a father shall giytf 
his daughter in marriage himself or a 
brother with the father’s consent or a grand* 
father, matcr'il uncle or relatives. In 
default of all these the mother, if she is 
qualified.” 

The view has, however, been taken id 
Madras that the object of placing the male 
relation before the mother was merely to 
supply that protection and advice whiob 
the Hindu system considered to be" necea^ 
sary on account of the dependant oondilion 
of women, which dependence has now 
practically ceased to be enforced by the 
law. 

In a recent decision the text has been 
discussed, and the conclusion arrived at 
that the mother is entitled to so decided a 
voice in the selection of the bridegroom that 
she can effect a valid tnarriage tot' her 
daughter even in the presence of the 
paternal grandfather, and' eVeQ though it 
be not shewn that, he has cegleoted bfs 
duties iRavgonaikimtnal v. ^amantqa 
Aiyangar (6)]. 

In Bombay the view has been takbti that 
tbe text refers to the oeremooial doties-at 
the girl’s marriage, irhioh are laid upon- 
the paternal relitives as a matter of duty 
and which are not ordinarily to be perform* 
ed by a woman. 

In the selection of the bridegroom, wbieh 
is a different matter, the mother must be 
consulted ; and tbe text inouloates on tbe^ 
paternal relative a duty, but does not' 
confer a right [Sai Ramkore v. Jamnadas 
Mulckahd (7)j. -t 

In the Punjab it bee been field ifaal the 
mother alone oan effect a valid marriag'e' of 
her daughter [Maga Devi y. RamO^ahd (8)1^ 

(6) 11 Ind.Oas. SYOj 35' M. 73S| 21 M. t. X flOOj 10 
M. L.T.-67} (1911) 2 M. V7. N.286. 

(7) 17 Ind. Caa. 96j 37 B. l3j 14 Bom. t'. B- TBS. 

(8) 31 lud Oas'lb#; 20 P, B. lOifif 17^?* Wi & 

l9‘9- .. 
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•Rtid ID Bombay that a marriaire so performed 
IB Dot iovalidated even by the ahaeooe of the 
fathers ooDsent ^^ulchnnd v. Bhudhia (9)j. 

The aotborities qaoted above oertaioly do 
iDO^’ lead to the oonolasion that the text 
most be ioterpreted as oOBferriog a riubt 
OD the graodfatber to dispose of the girl 
•in marriage ID opposition to the wishes of 
the mother and alfhonijh there ia a jodg- 
ment in the Pan jab [Varotn Das v. Musam- 
mat Oufdeoi (iO)J to the effect that the 
mother is not entitled to entirely disregard 
the wishes of her hnsbard’s collaterals, 
this was a limitation placed on the view 
expressed by the local commissioner that 
(the mother has fall authority. 

It is at least diffimU to see why a girl 
should be liable to be taken away from her 
nataral guardian and disposed of by a 
possibly distant kinsman, and there does 
not appear to be any judicial authoriry 
for this view, at least none has been 
.quoted. 

In the absence, therefore, of any great 
.preponderance of evidence proving a custom 
to the contrary, the conclusion from judicial 
deoJsioDs would appear to be that the 
mother has a preferential right to select 
a bridegroom or at least that the grand- 
i^her cannot dispose of the girl inopposi- 
tiun to her wishes. From this it would 
follow that the grandfather is not entitled 
*0 the declaration sought and takmg this 
View, I accept the appeal and dismiss the 
iMit with coats throughout. 

Appeal accepted. 

(9)22 B. 812. 

(i0> MP. B. 1884. 


, Madras high cooar. 

, Civil Apsial No 1o2 op 1916 
1 April 24. 1D19. 

. Ppeie«/:.Mr. Joetiee Abdur Bahini and 
I Mr. Jastioe OldOeld. 

, P. K. BAMAUHENDBATHEVaB— 

, PuiMiff— A ppillaxt 

I ^ tarsus 

. MAGAMCTTHU NauHIAR avd oTiiBis 

* aj j *T^***^®*^^*“"®*'*W’D**‘T*, 

^ aindu^Zaw^Widow^SMrrtnder to rvtvrnoiter^ 

ftO 


uVain/enancf, pyovUioii. for, as part of transadion o! 
surren>ier- Heservation of absolute interest in. lar./c 

properties far in e-ccess of muinienancc nUotvablc 

Validitijo} surrender. 

Tlie provisjiou foi-tbe maiuteuance of a widow is 
consistent witli the validity of a surreudor of licr 
busband’s estate to the nearest reversioner T)) 79 • 
Col. 2.J *■' ■ ’ 

If, however, tlie provision for maiutenauco is a 
cloak or device by the widow to divide the propertv 
With the reversioner or to secure large benciits 
for herae f quite out of proportion to the main- 
tcnance that is legitimately awardabic to her com- 
patibly with her position and status in life the 
eurrender is invalid, [p. 793. col, J.] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Ramnad 
at Maaura, in Original Suit No. do of 1914 

This appeal coming on for hearing on the 
5th and 6th December 19i7, the Court 
delivered the followiDg 

arguments 

that have been addressed on behalf of the 
appellant in support of the deed of surrender. 

IS to the effect that the provisions made 

therein for Mangaikkarasu Naobiar, inolud- 
»Dga gifttoberinabsolnteright of one of 

the villages, were by way of maintenabce. 
and that would not affect the validity of the 
surrender. Whether this is a sound argu! 
ment or not would, it is urged, depend mainly 
on what IS the total value and income of the 
entire properties and what is the incooie 
aesigned to this lady and whether what she 
got under the deed of surrender could be 
said to be a 6ona/irfe provision for mainten- 
anoe, having regard no doubt in this oonnec. 
tioD to the etatus of the family and to the 
practice prevailing in that family with 
reference lo provisions for ladies entitled to 
maintenance. It is necessary, therefore, to 
asoeilam what was the value and income of 
the entire estate ot Sivagnanasami Thevar at 
the date of the surrender and of what was 
reserved to Mangdikkaraku Nachiar With 
ref.KDc.. to the village „hioh was given 
absolutely to Mangaikkarasu Nachiar there 
18 also the question whether it was intended 
at the time of the surrender that she was to 
make a gift of it to chanty, and whether in 
fact that village was gramed by the lady 

to a temple as is alleged on behalf of the 
respondents. . ® 

Hmn oonlended that gifts by a 

Hinuo limited owner, whether a widow or a 

moti.er, to ohaniy would be valid if they 

are ol a moderaie.and, reasonable portion of 
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the estate. It oaght also to be foond whe- 
ther, if it was contemplated by the parties 
to the snrrender that Mangaikkarasu Nachiar 
shoald be given this village to enable her 
to dedicate it to a temple, and if, in fact, she 
so dedicated it, the gift was snob as would be 
permitted by the Hinda Law, that is, whether 
it coaid legitimately form part of an arrange- 
ment by way of snrrender. 

The Subordinate Judge will submit find- 
ings on these points, and the parties will be 
at liberty to adduce fresh evidence with 
reference thereto. He will have time for 
two months from the date of the receipt of 
the records in his Court for the submission 
of the findings, and ten days will be allowed 
for filing objections. 

We do not mean to express any opinion 
at this stage on the merits of the appeal. 


In oomplianos with the order contained 
in the above judgment the Temporary Sub- 
ordinate Judge of Ramnad at Madura sub- 
mitted the following 


FINDINGS. — I hive been directed by the 
High Ccuit to submit findings on the follow- 
ing three issues: — 

1. What were the value and income of the 
entire estate of Sivagnanasami Tevar at the 
date of the surrender and of what was 
reserved to Mangaikarasu Naobiyar? 

it. Whether with reference to the village 
which was given absolotely to Mangaikarasu 
Nachiyar it was intended At the time of the 
surrender that she was to make a gift of it 
to charity and whether in fact that village 
was granted by the lady to a temple, as is 
alleged on behalf of the respondentt ? 

Hi. Whether, if it was contemplated by 
the parties to the surrender that Mangai- 
karasu Nachiyar should be given that village 
to enable her to dedicate it to a temple and 
if in fact she so dedicated if, the gift was 
such as would be permitted by the Hindu 
Law, that is, whether it could legitimately 
form part of an arrangement by way of 
surrender? 

4 

2 . f'trsfwtte.— This relates to the valne 
and income of the entire estate of the late 
Sivagnanaswami Tevar and of the portion 
of the estate reserved for Mangaikarasu 
Nachiyar. The whole estate of the late 
bivegnanaswami Tevar comprises the pro. 
perties in Scbedales A and B contained in 


Exhibits A and Al. A Schedule properties 
were taken by the brothers Pandithorai and 
Kottaswami Tevar consequent on the sn-ren. 
der by Mingaikarasu Nachiyar in their 
favour. The properties in B Schedule are 
those that were reserved to the lady by the 
two brothers under the surrender. There is 
no valne given for the A Schedule properties 
in Exhibits A and Al, but for those in B 
Schedule values are given. The values of the 
B Schedule properties given in Exhibits A 
and Al are objected to as being unduly low 
and intended to avoid the payment of ezoes* 
sive stamp and registration fees. Exhibits 
A and Al are dated I5th November 1891. 
Exhibit K, the partition deed between the 
two brothers, dividing between them the pro* 
perties in Sobedula A, is dated 12th October 
1392. The value of the said properties 
given in Exhibit K is Rs. 1,94.COO.O.O. 
This valne has not been objected to by either 
side and it may be taken as correct and as 
representing the valae of the A Schednle pro- 
perties on the date of the surrender. Plaint* 
ifi a second witness has also sworn to the 
value of the A Schedule properties as given in 
Exhibit K being correct. But there was a snif, 
Original snit No. 35 of 1390 on the file of the 
East Sob-Court, Madura, pending at the 
time of • the surrender against the whole 
estate which the brothers, Pandithorai and 
Kottaswami, were directed under the snrrendsr 
deed to prosecute and take over to themselves 
the benefit or loss arising therefrom. The snit 
itself >as for Rs 40,000-0.0 but the final, 
decree in the suit was for Rs. 20,000-9.0, This 
decree amount of Rs. 20,000.0-0 Pandithorai 
and Kottaswami were to pay under tbesurren. 
der deed. So, the A Schedule properties, when 
taken over by them, must be regarded as 
burdened with this debt of Bs. 20,000 0-0. 
In determining, therefore, the aotnal value of 
the said properties the burden on them to 
the extent cf Rs. 20,000 0 0 will have to 
be dednoted. Dedocting therefore, this 
Rs. 20,000-0-0 from the valne 
Rs. 1,94,000-0 0 given in Exhibit K, we will 
get the sum of Be 1,74,000-0-0 ae represent. 

. ing the net value of the A Sohednle properties 
on the date of the surrender deed. Then aa 
regards the value of the B Schednle items, 
I may note at the outset that the valne given 
in Exhibits A and Al has beau grossly 
underetated, whatever may have been the 
reason therefor. The B Schedule properties 
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consist oE botsd items. Almost all these 
items comprise Dharmasanam villages. 

3. The Bub-joined tabalar statement 
will show the value of the several items at 
different periods, the oost price, the value 
given in the surrender deeds, E&hibits A and 
Al, the price for which they were sold later 
cn by Panditborai in favour of the several 
defendants in the suit and the value given for 
them in the plaint in this suit. 

4. The total cost price of the items in 
Schedule B, excepting the lease right in 
four Paogus in Ayan portion of Kalaiyoor 
village, the village of Panikbanendal and the 
palace reserved for the residence of Mangai> 
karasQ, comes to Rs. 35,000«0'0. The palace is 
valued at Rs. 2, 000*0*0 in Exhibit A, whereas 
in Exhibit K it is valued at Rs. 5,000 0 0. 
Id 1906 Panikkanendal village was sold for 
Rs. 3,150 0 0. In the plaint in this suit, Bled 
in 1914, it is valued at Rs. 7,000 0-0, that 
is, more than doable the value in 1906. 
There is nobbing from which the cost price 
of this village could be determined. When, 
as stated above, the cost price of the Eoveral 
items in Schedule B which were required 
between 1850 and 1869, except in regard to 
item No 5 which was purchased at Court auo* 
tioD in 1876, cornea to Rs. 35, 000*0-0, the total 
value of all the B Schedule properties includ* 
ing the palace and the Panikkanendal village 
and the lease right of Kalaiyoor village as 
given fn Exhibits A and Al, is Rs. 10,250‘0*0, 
that is, less than a third of the cost price 
itself. From the tabuUr statement it would 
be seen that mere nominal values have been 
given for some of the items. It has been 
attempted on the plaintiff's side by oral 
evidence to show that the prices of the 
B Schedule items given in Exhibits A and Al 
were given with reference to the income from 
the several items without producing any 
statements or lists of the income of the items 
alleged to have been prepared at the time of 
the surrender deed and without any reference 
whatever to the prior title-deeds in respect 
of ibe items. It is not pretended on the 
plaintiff’s side nor by any of the plaintiff’s 
witnesses that the values of these items 
had gone down since their purchase till the 
year 1891, the date of the surrender. The 
Talaes, therefore, given in Exhibits A and Al 
regarding the B Sobedule properties must 
bs rejected as altogether Eotitious and 
irbitrary. If between 1860 and 1870 the 


items in B Sobedule were worth Rs. 35,000*0*0 
(excepting the lease right in four Pangus in 
Kalaiyoor village and the Panaikkaneudal 
village and the palace), in 1891, about 21 
years thereafter, it may safely be taken to 
have been worth at least double the amount 
if not more, that is, Rs. 70,000-0 0. Adding 
the value of the pslaoe given as Rs. 5,000 0 0 
in Exhibit K and taking the value of the 
Panikkanendal village as Rs. 2,000«0-0 and 
the lease right in the four Pangus in the Ayan 
Kalaiyoor for 8 years at Rs. 5,000-0*0, 
(Rs. 639 being the annual income), the 
total value would come to Rs. 82,000*0 0. 
At any rate we may say that the value of 
all the B Schedule items in 1891 was over 
Rs. 70,000*0 0 and not less than that. This 
value would appear to be correct when ex- 
amined in one or two modes. The annual 
net income of the B Schedule properties as 
per list Bled on the plaintiff’s side, oalonlated 
on an average of ten years prior to 1890, 
comes to Rs. 2,l39-0'0. According to the 
plaintiff's third witnesetbe income in the shape 
of interest from the B Sobedule properties 
cannot go above four annas per cent, per 
mensem. The capitalised value, therefore, at 
the rate of four annas per cent, per mensem 
for a net income of Rs. 2, 139*0 0 would be 
more than Rs. 73,000»0-0. Under the sale- 
deeds executed by Panditborai in favour of 
the several defendants in this suit and the 
6ale*deed for Pottithatti village the purchase- 
money of the several items, excluding the 
palace and SembiJangudi (item No. 5) and 
Ayan KaUiyoor, comes to Rs. 1,25,000.0*0. 
Even if we deduct Rs. 50,000 0-0 for the rise 
in price since 1891, we would get a balance of 
over R%. 70,000*0 0 as representing the value 
of the said items in 1891 or thereabout. 
Farther, the valuation given in the plaint 
for the B Schedule items, excluding Ayan 
Kalaiyoor, the palaoe and Pottithatti village, 
is Rs. 91,600*0-0. Inolnding their value oq 
the date of the plaint in 1914 (taking Potti* 
thatti to be worth Rs. 60,000 0 0, the 
palace, Rs, 10,000*0*0 and the Ayan Kalai- 
yoor, in lieu of which a fixed money allow- 
ance was provided for in the surrender deed, 
to be worth Rs. 6,000.0*0), the total 
value would come to Rs. 1,67,000.0*0 
on the date of the plaint. Even taking that, 
on the date of the plaint, the properties bad 
doubled in value from what they were in 
1891, we wonld get not less tbaQ 
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Re. 80,000 0 0 as the value of (he properties 
in 1891. Makiog every allowanoe, we may 
take the value, at any rate, .at not leis than 
Rs, 70,L0 j* 0 0. The A Sehedule properties 
were worth, as I have already stated, 
R?, 1,74,000 0 0. Adding the value of the 
B Sobedule properties, the total value of the 
e.^tate of Sivagaanaa x’ami Tevar, on the date 
of the surrender, would be Ri. 2,44,000-U 0. 
The properties reserved to Mangaikarasu 
Nasbiyar, that is, the H Schedule properties, 
were worth not leas than R 3 , 70,000 0 0. 
The income of the whole estate inoludiog 
both the A Schedule and B Schedule pro- 
perties in Plshibit A after deduction of public 
burdens is, BOO -rding to the list put in by 
the plaintiff, tased on the Jamabandi accounts 
and Exhibits tt and T, is Rh. 16, ?4>*0 0. 
The income of (be B Schedule properties 
alone is R^ 2,139-0 0. Daduoting the income 
of the H Schedule properties from tbs total 
income for the whole Zemin, the income for 
the A Schedule* properties comes to only 
Rs. 14,800-0 0. Prom thia an amount reprc- 
senting the income of property worth 
R 3 . ^0,000 0 0, which was the decree debt 
charged on the A Schedule properties, would 
have to be deducted. In addition to the 
income of H?. 2,139-0 0 (which is the average 
on a calculation of (he iocome of ten years 
preceding 1890.) Mangatkarasu was provided 
with an allowance of Ri. 250*0-0 per mensem 
undtr the surrender deed payable no doubt 
by the two brothers. Thus then tbe 
Naohiyar was provided with an annual 
income of Rs. 5,139 0 0. while tbe brothers 
Vuuld each have got only about Es. 6,000-0 0 
f r i.H share oat of tbe income of (he A 
S.! edule properties after allottiog a share of 
tho income for the decree debt of 
Ri. 2 .),0.,0 U-O A-hioh tbey had to pay. The 
luoiuie ot tbe whole estate, tnerefore, at 
the lime of the aurrender was Re. 16,9 eo 0 0 
less a proportion due on property worth 
Ei. 20, ..00 0 0, and ch>t of toe B dobedule 
properties was Re. 2,13i \./ 0 

5. *€cjnd issue. — there is nothing but 
oral evidence on tbe side of toe plaintiff 
on the point. The documentary evidence 
is clearly against him. The evidence of 
the plaintiff’s witnesses Nos. 1, 2 , 3 4 5 
kud a of some talk between Maugaikarlsa 
and her step sons, Pandibhorai and Kocta- 
swami, or of Mangaikarasu sending word 
to tbe step sons requesting them to give 
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j the village of Pottithatti absolutely to her 
for being gifted for a Dharmam or for a 
temple and of tbe brothers having expressed 
their consent to do so, is too good to be 
believed. The lady and her step sons were 
admittedly on good terms and are admitted 
to bave talked to each other regarding the 
surrender. So, there was no necessity for 
sending any mediaries by her to the step- 
sons regardiog this matter. Plaintiff's 
6 rst witness has, in bis former depoaition, 
admitted that the two brothers Pandithorai 
and Kottaswami talked directly to tbe lady 
Afangaikarasu and settled tbe arrangement 
and stated also that tbe Pottithatti vilUge 
was given by Naohiyar to Muniyaudi, 
The evidence of tbe plaintiff’s witnesses 
is more or less interested and 1 am not 
prepared to believe it. Their evidence is 
also opposed to the recitals in Exhibits A and 
0. (the registration copy of Exhibit Vllt), 
If it had been originally arranged bstween 
tbe Udy and her step sons that this 
village of Pottithatti was to be given to 
her absolutely for the purpose of making 
a gift thereof to a charity or to a temple, 
there was nothing to prevent its being so 
stated in tbe document, Exhibit A. When 
in some of tbe preceding paragraphs in 

Exhibit A there is mention of Dharmam or 
% 

charity by stating that tbe income from 
tbe villages has been assigned to her for 
her maintenance and for tbe pay ef her 
servants and for expenses on charity (i. e, 
Dharma Silavu), there is nothing said about 
any Dharmam or charity in tbe recital in 
Exhibit A, which states that the village is 
given absolutely with full powers of aliena- 
tion tn the lady. The omission is sigm 6 cant 
and tells against the plaintiff’s version. 
Further the gift deed. Exhibit Vllt, is 
executed by tbe Udy in favour of Muniyaudi 
within ten days after Exhibit A. That 
deed does not mention a word about auy 
charily or temple. It recites several reasons 
for her making a gift of tbe village to 
Mnniyandi personally and not for auy 
charity or temple. Exhibit Vllt is attested 
by Pandithorai. If tne agreement between 
the etep-sons and the lady was that the 
village was to be given absolutely to the 
lady for being gifted to the temple, then, when 
the document was taken to Pandithorai 
for his attestation, be should certainly 
bave noticed the contravention or violation 
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of the nrigmal inteation by the Udy and he 
shonld oartainly have obieofced to atte’tting 
it and should not faavs attested it at 
all, but flhoald be exo^oted to have taken 
steps for getting the gift-deed oanoelled. If 
the stcry told by seme of the plaintiff’s 
witnesses, that the dosament was taken 
to Kottaswaml also and be objeoted to 
attesting and refased to atte<tt it altogether 
and even went the length of deolining t) 
pay his share of the allowanoe to the lady 
whioh she is said to have been forced to 
recover by legal prooeeding->, is trae oartaioly 
it is inexplicable that Kottaswami shoald have 
takeo no steps whatever for qaeationiog this 
gift deed and for getting it oanoelled. All 
ibis clearly points to the fact that the 
elory of the plaintiS’e witnesses that the 
village was intended to be given to any 
charity or temple is a pure fiction and a 
myth and cannot bs acaapted for a moment. 
The evidence of defence witnesses Nos. I and 
5, attestor of Exhibit 0 and writer of Ex- 
hibit A1 respectively, to the effect that the 
intention of Mangaikarasn was only to make 
a gift of the village to Maniyandi abso- 
lately and not to any temple, is oo.osistent 
with the recitals in the dooaments and 
receives support from them and can, therefore, 
be relied upon. The reoitals in Etbibit P, 
dated Jane 189i, (that is, within seven 
months after the date of Exhibit 0), the 
gift-deed by the late Rij\ Bhaskara 
Sethnpathi in favour of Maniyandi Ssrvai’s 
Buhraidaniaswami temple, woald show that 
there had been no prior endowment or gift 
in favour of the said temple for the daily 
Pooja, Paditharam, etc., and at the reqiest 
of Miniyandi to the Rtja fjr a gift of a 
village for the purpose the Raja makes the 
gift in favour of the temple and not to Muoi- 
yaodi, making provisions fo*- the utilisation 
of the income from the village and for any 
surplus that might remain after the purpose 
Qonuejted with ti e temple had b^ec met 
».th. The dooumeat would show that 
Muniyanii himsell never inreuded orreoog. 
ii'.sed the gift in hie favour under Exhibit O 
as a gift in favour of the temple. The 
attempt on the part of the learned Vakil for 
the plaintiff at the time of th> arguments 
that Maniyandi hed pUyed fiau 1 or imposi. 
«ou upon the lady in getting the g.fi-deed, 
Bihibil O, in bis own name personally 
instead of in favour gf the temple is « belated 


7P9 


on' and 'a a pure makeshi t for Ihe occasion 
with the objeot ‘»f gsttjng rid of the recitals 
in the dooument itself There is not a’ 
word about any fraud or irap’sirion in the 
plaint. Plaintiff's witness No. 3, who ha^ 
written Exhibit O, can give nc reason what- 
evjr for the omission in Exhibil O of the 
real object of the gift and of the mention 
in it of other reasons and motives for the 
personal gift to Muniyandi. There i'* in 
fonndation for the plea of imposition .or fraud 
by Muniyandi on the lady Mangaikara.su, 
for she is admitted to have known to read 
and write, and one deceased Seilamma), 
who was the Purauam reader to the lady, 
has also attested the document. Rejecting 
then the evidence of the plaintiff’s witnesses 
regarding any intention to gift the village’ 
for charily cr for temple, the recital in 
Eibibic 0 that the gift of (be village was 
to Maniyandi personally in consideration of 
his past services to the donor’s family, the 
undue haste in executing the gift deed with, 
in ten days after the date of the surrender as 
per Exhibits A and Al, the donur being a- 
person able to read and write, and the docu- 
ment having been attested by Pandithorai 
ar.d by Kandimathinatha Pillai, the lady’s 
agent and manager of the estate, tbe- 
evidenoe of the defendants’ witne.sses Nos, I- 
and 5, attestors of Exhibit 0, Muoiyauli’s 
obtaining the urant of TbuthaikuUoi village 
from Raja Bhaskara Sethnpathi under 
Exhibit P about seven months afrer Exhibit 0 

solely for the Pooja Padi' baram, etc , of his 

Subramaniaswami temple and the recitals 
therein, these and other facts already advert.' 
ed to completely negative the pUintiff’a' 
vernion of any intention on the part of the 
cirties to the surrender to make a gift of 
the village of Potrithatti to any charily or 
to any temple Much lesj was the village’ 
granted at all to any oharify or rem-^le 
Exhibit 0 or rather Exhibit Vll-t (ths orig-1 
nat document) negatives any grant of the 
village by the lady to fhe te upie. ft ig 
out aud-cu' grant to Muniyandi personally 
and it appears from the evidence that he bad- 
mortgaged the village whioh his eons ultimate- 
)y sold away U,t year for Us. 67.OJO.ofI 
under Exhibit Vlf. PoUithatt, is, he most 
important of the villages in B Schedule Even 
in Exhibit A a higher vUie is gi^ea to it 
than for any other village. Muniyandi hav- 
iDg been Maogaikarasu’s agent for her house 
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bold, very probably be set his heart upon 
that village so as to seoore it for himself 
and sinoe the lady got the village assigned 
to her absolately ander Exhibit A, with 
nndne baste betraying rather his anxiety, he 
obtains the gift deed. Exhibit YILt from 
Mangaikarasn gifting the village to himself 
personally. The second issue, tbErefore, I 
find against the plaintiff and for the defend* 
ants. 

6. Third issue.— On my finding on the 
second iasne this issne does not arise for 
oonsideraiion and does not oall for a finding. 
Sbonld, honever, a finding on the iasne be 
fonnd neoesaary, I am certainly inclined to 
find it in the negative. The temple in 
this case was not one bailt by Mangaikarasn 
or by any members of her famriy. It was 
bailt or established by Mnniyandi and has 
been called by the plaintiff’s wi messes them- 
selves as Maniyandi’s temple. So there was no 
need or ncoeasity for Mangaikarasn to dedicate 
or make a gift of the village in its favonr. It 
is in the evidence of the plaintiff’s witness 
No. 2 that Sivagnanasami Tevar, the father* 
in-law of Mangaikarasn, had bnilt another 
temple and endowed it oat of bis own estate. 
There is also a Snbramaniaewaiai’s temple 
or shrine in that temple and out of the in- 
come of the estate the expenses of that 
temple have been met. So any religions 
merit or virtue by making any dedioatioa 
or gift of properly to a temple that could 
be acquired for the family had already been 
aeonred and there was, therefore, no 
necessity for the lady Mangaikarasn to make 
any gift fcr the purpose. Farther, it was 
col the case of a gift in favour of the temple 
founded by her husband that is set up in 
this case, but a gift in favour of a temple 
founded or established by a different person 
altogether, that is by Muniyandi. The 
estate inherited by her was that of her son. 
A widow can, if at all, have authority or right 
to make a pious gift or offering in favour 
of an idol only for securing spiritual bene- 
fit only of her husband and not for any 
other person. By the gift in the present 
case she or.uld not have secured any benefit 
to her deceased son but only for herself, for 
which she would have no authority in res* 
peot of her son’s estate. In the case of 
Bamkawal Singh v. Ram Kishore Das (1) 

( 1 ) 22 0 . 600 . 


it was held that the gift by the widow to ^ 
temple established by her husband’s mother 
was invalid and unsostainable. Much 
less so in this case the alleged gift in 
favonr of Muniyanli’s temple can be held 
valid or sustainable. Farther the gift was 
only a matter of religious luxury and hot 
a necessity, as observed by me already. The 
estate of her son when she inherited it was 
encumbered at the time of the surrender. 
A suit for Rs. 40,000-0*0 as against the 
estate was pending. Finally a decree in that 
suit was passed for Rs. 20,000-0*0 and 
made payable by Panditborai and Kotta* 
swami. An allowance of Rs. 2c0-0*0 (rather 
an exorbitant and exaggerated one consider* 
ing the maintenance allowance allotted 
under Exhibit B3 to Sottaswami’s own 
mother) per mensem payable by Panditborai 
and Eottaswami to Mangaikarasn was also 
charged on the estate. The village of Potti* 
thati was the most important of the Dharma* 
sanam village assigned to her under the 
surrender arrangement. It must have been 

worth about Rs. 20, 000*0*0 or Rs. 30,000*0*0 
at the time of the surrender or the gift deed, 
that is more than a third and nearly a half 
of the value of the B Schedule properties 
assigned to her at the surrender. In these 
oiroumstanoes, therefore, I should hold 
that the gift, if any, of the village, even 
if it bad been in favonr of a temple and 
was out of all proportion or disproportionate 
in extent and value, was not such as would 
be permitted by the Uindu Law and could 
not form part of an arrangement by way 
of surrender. 

7. I find the issne, therefore, against the 
plaintiff and for the defendants. 


This appeal came on for final hearing on 
the 23rd of April 1919. 

Mr. 8. Srinivasa Aiyangar (Advooate G-ene* 
ral), for the Appellant.— **The stipulations 
which enure for the widow’s benefit were, 
only adequate provisions for her mainten- 
ance The decisions have laid down that 
a provision for the maintenance of the wilow 
in her deed of surrender would not invalidate 
the surrender. It is true that if it -is a 
device to divide the property with- the 
reversioners, the surrender would not be 
valid. But the position and respectability 
of the widow has to be ooDsidered, and all 
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the beoefib abe derived under the deed is 
a proviaioD for her maiDtenanae, whioh ia 
none too high for her position and rank as 
a Zemindarini. 

Pandithorai, the reversioner, and his 
representatives are estopped from resisting 
the title of the plaintiff nnder the surrender 
deed, Exhibit A, as they got possession under 
that dooument. Having elsoted to abide 
by the terms of that doonmsnt, they are 
now estopped from questioning it. Pandi* 
thorai did not, as a faot, question the 
operation of the deed in respeot of the 
other properties. 


Meaere. K, Sreemvasa Aiyangar anc 
K. ihgannatka Iyer, for the Respondents.— 
^oh a large bene6t as was eeoured foi 
the widow Mangaikareeu, inolasive ol 
an abaolate right in a village, oannot be 
oalled a provision for maintenanoe oven tc 
a Zommdarin.. She got. an income of ovoi 
Re. 400 a mo^h beeidea an absolate right 
in a village This is only a device tc 
get a share for herself. 

There is no question of estoppel or eleotion 
arising lu this case. Pandithorai did not 
get possession of the properties under the 
surrender deed, Exhibit A. He got posses. 
Sion after tho death] of Mangaikaruen at 
her reversioner. 


JUDGMENT. — The drst and the only 
question we have got to deal with in this 
appeal is whether the doeumen‘8 Exhibits 
A and A1 operate as a snirender by one 
Mangayarkarasi of her widow’s estate in 
favour of the then nearest reversioners to 
the last male holder Sivagoanasami Tbevar, 
namely, Kottasami Thevar and Paoditborai. 
Exhibit A is described as a 'release agree* 
ment. It is signed by this lady and was 
executed on the 15th November 1911: It 
says: I have given to you now by nseans of 
this deed, for the consideration under-men 
tioced, for being enjoyed with all rights by 
you who are fully legally entitled to them 
during my lifetime and after my death, 
the following those properties which are 
deacribed in the Schedules A, B, 0 and D 
hereunder. ’ Then parpgraph 5 of the docn* 
iD^ent etates ; — As yon have allowed me to 
ntiliM the prefits of the villages described 
M Behedole B berruqder after paying the 
ronippn, quit-rent, road cess, ete., myself, 
or my utioteDonoe and for meeting the 


pay of my servants and for ebaritiep, till 
the end of my life, I shall accordingly enjoy 
the same.” Paragraph 6 says : "As yon 
have agreed to give me an allowance of 
Rs. 250-0 0 till my lifetime exclusive of 
the income derived from the villages left to 
me as mentioned in the above paragraph, I 
shall accordingly receive the allowance ' till 
my death.” Paragraph 7 provides for her 
residence in what is called a small palace 
at Ramnad, and paragraph 8 recites: "As 
yon have agreed to my enjoyment, with 
powers of gift, exchange and sale, of the 
village of Pottitbatti comprising wet lands 
Virayadi 117 Kalams 6 Marakals and 4j* 
measures and dry lands 300 Knrkame, out 
of the villages mentioned in Schedule B, set 
apart for my maintenance, neither yon nor 
your heirs should object to my alienating the 
said village whenever I like.” Exhibit Al, 
which is oalled an agreement bearing the 
same date, is executed by the two reversioners 
oontaining the same terms as Exhibit A. 
We are not concerned in this appeal with the 
properties of A, C and D Schedules but only 
with those of B Schedule ; that is, proper* 
ties which are reserved for Mangayarkarasi. 

The question is whether this is a valid 
surrender within the meaning of the law. 
The value of the entire estate left by Siva- 
guanasami, who had been divided from bis 
brothers Kottasami and Pandithorai, is about 
2a lakhs of rupees. What Mangayarkarasi, 
the mother cf Sivagnanaeami who was then 
in possession of the estate on the death of 
Sivagr.ana’e widow, reserved to herself under 
the documents were several villages yielding 
about Rs. 1,800 a year for her lifetime for 
her mainteuance, also an allowance of Re. 250 
a month payable by the reversioners and a 
right ol residence in a portion of the palace 
belonging to her son. In addition to this, 
she kept in her absolute right the village 
of Pottitbatti, whioh ie described by the 
learned Subordinate Judge as a valuable 
property worth about 20 to 30 thousand 
rupees at the date of the doouments. These 
are the main advantages which Mangajar- 
karasi reserved for herself under Exhibits 
AandAl. The wbole income whioh she 
gets would be more than Bs. 400 a month 
with an absolute right to one of the vil. 
lages which, according to the learned Judge 
would be ^rd in value of tbe!entire B Sehedp)e 
property. 
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The learned Advocate General argoes that 
this is a valid surrender and the benefit 
which the widow gets or reserves for her- 
self is nothing more than what would be 
a proper maintenance for a lady in her 
position. The law on the ^object has been 
recently stated by the Privy Council in 
Bar.gaHami Qounden v. iiachiappa Gnunden 
(2). Their Lordships point out the distinc- 
tion between a surrender and an alienation. 
They cite with approval their observations 
in BehciTi Lnl v. Modho Lai Ahir Oayawal 
(d) on^the subject of surrender in theee 
words: It may be accepted that, according 
to Hindu Law, the widow can accelerate the 
estate of the heir by conveying absolutely 
and destroying her life estate. It was 
eseentially neoesFary to withdraw her own 
life estate so that the whole estate should 
get vested at once in the grantee.” Then 
they sayt It has been suggested that the 
expressions in Behari LaVs case (3J only meant 
that the widow should retain no interest 
in what was surrendered and that, there- 
fore, a partial surrender provided that the 
surrender was absolute as to that part was 
valid. This, however, is quite against the 
principle on which the whole transaction 
rests. As already pointed out, it is the 
effacementof the widow— an effaoement which 
in other oiroumstanoes is effected by actual 
death or by civil death— which opens the 
estate of the deceased husband to bis next 
heirs at that date. Now there cannot be a 
widow who is partly effaced and partly not 
so. and ooneequectly the suggestion was, in 
their Lordships’ view, rightly rejected by 
the Calcutta Full Bench in Debi frosad 
Chowdhury v. Qolap Bhagal (4).” And fur- 
ther on, they sum op the result of the 
discussion^ of the authorities in these 
words An alienation by a widow of her 
husbands estate held by her may be vali- 
dated if it can be shown to be a surrender 
of her whole interest in the whole estate in 
lavoar of the neareet reversioner or rever* 
sioners at the time of the alienation. In 
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such oiroumstanoss the question of necessity 
does not fall to be considered. Bat the 
surrender must be a bona fids surrender, 
not a device to divide the estate with the 
reversioner ” These are the general principles 
governing the question of the validHy of a 
surrender. Their Lordships, however, do not 
deal with tbe question whether any reser-' 
vation of a benefit for the widow by way 
of maintenance would be authorised or not 
as pari of a transaction of 'surrender. But 
we have rulings of this Court which lay 
down that a provision for maintenance is 
not inconsistent with the validity of a' 
surrender. That was considered quite re- 
cently by Sadasiva Aiyar and Napier, .IJ,, io 
Ckinnaswami Hllai v. Appasteami tillai (5), 
where they held that any stipalafion by 
the widow surrendering her estate that 
she should be maintained during her life* 
time by the peison in whose favour tbe 
surrender is made would not in any way 
affect tbe surrender. This is also tbe effect 
of tbe rulings in Mulugu Kotayya v. idttdi- 
gonda ChanSramovli Sasiri t6) and In an 
unreported caff, in Oopala Eriihnayyi 
V. Qangoyyoy Appeal No. 373 of lyl5 
noticed in OMnnaftcami Pillai v. Appaittatni 
Pillai (5). There are also two oases of 
the Patna High Court to the same 
effect, reported as Rughunath Sivgh v. 
Evra Eumcri (7) aid Billor Boer v. 
Snrku Singh (8). We may take it, there- 
fore, that the rulings support the view 
that a provision for the* maintenance of a 
widow is ooneistent with the validity of a 
surrender of her estate to the nearest re- 
versioner. It may be pointed oat that there 
is nothing io the judgment of tbe Privy 
Council already referred to which can be 
taken to suggest that a widowearrendering 
her estate cannot stipnUte for proper 
maintenanoe for herself. Tbe surreoder 
would bo nonetheless a sarreuder of 
her entire estate having the effect of' 
accelerating tbe reversion io spite of stich 
a provision for maintenance, What tbfli 
learned Advocate-General contends is that 
a surrender wonld not be bad if it in 

(5) 48Ind. Cas. 147; 42 M. 25; 35 M. L. J. 612; 8 L. 

W. 612; ,1918 M. W. N. 768; 24 M. L T. 4f;3. 

(6' 36 lad. Cas. 407: 31 M. L J 406; 20 H. L. T. 
148; 4 L W. U»; jyib, 2 M. W N. I87. 
i7, 3- Ind as 187; 1 P. L. W. 4=)?; (i9l7i Pat. 

I8j 41 Ind. Cas. tidi; 2 P. L. J. 678: l.P- L, W. 760 
(1917) Pat. 226. . . 4 . 
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faot does oot amoant to a device on the 
part of the widov to divide the estate 
with the reversioners, and he oonoed^^d that 
if the provisions of Exhibita A an I AT 
in this Oise reserved to Minijav ^rkartai 
anything substantially more than what 
woold be a proper maintenanflo for her, 
the transfer wonld be had, and it 
woold in faot amoant to a division of the 
estate between herself and the reversioners. 

He urged that having rega’d to the 
position of Mangayarkaraai as a Zemindar’s 
widow, the provisions in the document 
under consideration should not be regarded 
as more than what she would be otherwise 
entitled to as maintenance if her husband 
died as member of a joint family. But 
in faot what she purported to reserve 
for herself was much more than could be 
needed for her maintenance. She gets au 
allowance of Rs. 250 a month, which, 
one would think, would be sofiBoient for 
the maintenance of a Hindu widow even 
thoagb she might belong to a Zemindar's 
family, especially when she is separately 
provided with residence. Over and above 
that she keeps for herself a life estate in 
oertain villages yielding an income of 
nearly Ba. 200 a month. Most important 
of all, she does not part with one of the 
important villages forming part of her 
bod’s estate, and this she retains in her 
absolute right. The learned Subordinate 
Judge, it seems to as, was quite jnstified 
in holding that provisions of this nature 
can hardly be justiBed as maintenance. 

He also points out that the senior widow 
of Sottasami received only R-*. iOO a month 
for her maintenanoe and the benefits which 
Mangayarkarasi stipulated foi herself could 
not properly ba de83ribei as provisions 
for her maintenanaDce. The Subordinate 
Judge is right in his view. Exhibit A 
could not properly be called a eurrender 
of the whole of her estate. She reserves 
some of the villag'S for her life and an 
absointe right in another village. A doou* 
ment of this nature woold not come within 
the prioeiple of the law as laid down by 
the Judicial Committee. We are, therefore, 
clearly of opinion that Exhibit A oinnot 
be upheld . as a valid surrender. 

in that view, it is unneoessary to deal 
with the question whether the village of 
Fottithatti was reserved to be made a gift 


of by Mangayarkarasi in favour of a oertain 
temple, and we may mention that the learned 
Advocate Ga.ieral at thi^ hearing rested 
the case of his client on the basis entirely of 
pn-'render. 

Tl»p nrxt question argu'^d by him was 
oi'o cf e-fiiopf*!; the oonteii^lon being that 
Pandltlinrai obtained pnsse^ision of the 
properties under Exhibit A and. therefore, 
on the anthority of some E iglish rulings 
it is not open to Pandithorai’s heirs or 
renropentatives to resist the title of the 
plaintiff under that document. It wonld 
be pofficient to meet this argument by 
pointing out that so far as B Schedule proper- 
ties are oonoerned, and these are the 
only properties to which this litigation 
relates, he did not obtain possessiou of 
them until after Mangayarkarasi’s death. 
Mangayarkaraai was to enjoy some of the 
villages for her life and with respect to 
the village of Pottitbatti, she bad an. 
absolote right and, when sbe died, Pandi- 
thorai took possession of these villages 
not under the provieiooe of Exhibit A but 
as the nearest reversioner of Sivagnanasami, 
Kottasami having predeceased Mangayar* 
karasi. We may also point out that 
the oai-es cited by the learned Advocate- 
General have DO bearing on the present 
que'^tion. The oases of Board v. Board (9) 
and Dalton v FiUgtrald ()0) have been 
ooDflidered by this Court in Alameld Ammal 

V. Balu Ammal (il). In Dalton v. 
Fittgerald (10) the person in possession 
of the property came into possession 
under a Will by which he got a life- 
estate, the remainder being given to some 
other person. The testator it appeared 
had no title to the property, but the 
person who got the life-estate under the 
Will acquired a good title by possessioo 
against the troe owner. Thelquestion arose 
whether be wae estopped from gufStioniDg 
the title of the remainderman as given by 
the Will. It was held that estoppel operated 
in such a case. Lord Justice Lopes at 
page 93 states the ground on which 

(9) (1874) 9 Q. B. 48; 43 L. J. Q. B. 4, 29 L. T. 469 
22 W. E. 20«. 

( 10 : 1897J 2 Ch. D. 86j 60 L. J. Ch GOIj 70 L. T. 
7C0;46 W. R. 685. 

(11 26 Ind Caa. 45S| 28 M. L. J, 686i (1916) Sfi 

W. N. 26. WM.Ii.T. 692. 
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the eetoppel was based as follows: — **I{ 
a man obtains possession of land olaiming 
under a deed or Will, be oannot afterwards 
set np another title to the land against 
the Will or deed, tboogh it did not operate 
to pass the land in qaestion; and if he 
remain in possession till 12 years have 
elapsed and the title of the testator’s heir 
is extingoisbedi be oannot claim fay posses- 
sion «an interest in the property different 
from that whioh he woald have taken if 
the property had passed by the Will or 
deed.” In this ease we have got to deal 
with here, the title of Pandithorai was 
not acquired by virtae of any possession 
derived tinder Exhibit A. It is an inde* 
pendent title wbiob aoorned to him as 
reversioner on the death of Mangayarkarast 
and not derived from the so-oalled deed of 
surrender. 


Then it was argned that Pandithorai 
must, somehow or other, be taken to have 
elested to abide by Exhibit A. It is 
difficult to see how there can be any 
question of election in the present case. 
He got possession of B Schedule properties 
as a reversionary heir of the last male 
bolder and there was no question of his 
electing to receive these properties in lieu 
of some other properties. It is pointed out 
that Pandithorai, so far as other properties 
were cpnoerned, namely, A, C and D 
Scbednle properties, did not question tbe 
operation of Exhibit A and that in fact 
both Kottasami and his heirs and Pandi* 
tborai acted upon tbe stipulations contained 
in that document by making payments to 
the widow according to its terms. But 
it is not easy to see bow these facts can 
in any way operate as estoppel or amount 
to ratification or election. Any payments 
that were made by Kottasami to the 
widow were in lien of the benefits whioh 
he received under Exhibit A, and it was 
not suggested by the learned Advocate- 
General that this is a case to which 
section 115 of the Evidence Act applies, 
for there was nothing in tbe conduct of 
Pandithorai on whioh Kottasami could be 
said to have relied upon to his prejudice. 


In the result, the appeal must be held 
to have failed a;id it is dismissed with 
oostB of respondents Nos. 4 to 6. 14 to Ifi 
nnd 8. 9 and 10. There will be only one^t 


of costs to he divided between these re- 
spondents in proportion to their interest 
in tbe properties oonoerned. 

M. 0. P. 

Appeal diemUsed. 


LAHORE HIGH COURT. 
Miscellansoijs First Civil Appial No. 579 

OP 1919. 

November 10, 1919. 

Preseni;— Sir Henry Rattigan, Kt., 
Chief Justice. 

GOPI CHAND — Judgment- Debtor 

Appellant 


BENARSI DAS — Decree-Holder 
—Respondent. 

67?2i S"" ^ of 1908), 0. Z2/, rr. 
S decree -Sale, application to 

*>et asule-Adverttsement in Gazette, whether neceesarv 

. ^y^9^pfy~Prejudice,prooj of— Objection not slated 
tn appltcatton, whether can be taken— Appellate Court, 
v>kether can entertain new objection. 


» VI iruo vivii rroceaure coae 
merely provides that an executing Court may, in 
tg discret^ion, direct an advertisement of a sale to 

there is no obliga- 

fees not amount to material irregu- 

of rule 90 of the Order, [p. 795 , col. 2.] 

90^ilf applying ander Order XXI, rule 

7xocnti^^ Procedure Code to set aside an 

S « fl ^he conduct of the sale 

sn^UnH«r irregularity has resulted in 

anbstantial injury to him. [p. 796, col. 2.] 

other consider objections 

other than those expressly stated in the application 

Oi^TprnrJ® Order XXI, rule flofof the 

taken nflti Jortiori, objections not so 

Ihen W considered by an AppeUate Court, 

re^eSiicr “r ^he order of the Oonrt 

rejectang an application to set aside a sate. [p. 798, 

MisosUaneoas first appeal from tbq order 
^ Subordinate Judge, Ambala, 

dated the 25th February 1919, rejecting the 

application for setting aside the auction 
sale. 


Mr. Jai Qopal Sethi and Lala Jiigatt Nath^ 
for the Appellant. 

Mr. ilfanoAaf Lai for Bsnarsi Dap, Decree* 
older, and Mr, Oullu Bam^ for Tiaabbwiaiy 
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Singh, Aaotion Parohaser, ReBpondents. 

JUDGMENT. — This ia an appeal from 
the order of the Senior Sabordinate Jodge, 
Ambala, rejeoting an application, under 
Order XXI, rule 90, Civil Proaedure Code, 
by the judgment-debtor to set aside an 
auotion sale on the ground of irregularities 
in proolaiming and oondnating it. The 
facts, so far as they are material for the 
purposes of the appeal before me, are briefly 
as follows: — 

In 1912 the dearee>holder, Benarsi Das, 
applied for ezeoution of a deores for 
Rs. 17,640 wbioh he held against the judg* 
ment'debtors Gopi Cband and othern, and 
prayed for attachment and sale of the 
rights whiob the judgment-debtors po.sseseed 
as mortgagees in a certain bungalow and 
garden situate in the town of Jagadhri. 
The application was granted and the pro- 
perty attached was sold in 1913, but the 
eale was subsequently set aside on the ap< 
plication of the judgmeot'debtors. A 
eeoond sale in July 1915 and a third sale 
in December 1916 both in favour of the 
decree-holder who had bid Rs. 11,000 for 
the property were also set aside, 
and a similar fate befell a fourth sale in 
December 19la in favour of Sardar 
Laohhman Singh who bad bid R). 13,000. 
All these sales were cancelled on the ap- 
plication of the judgment-debtors, and, 
6 sally, on the 13th January 19.9 a 6fth 
eale, when the property again realised 
Rs. 13,000, was effected in favour of the 
said Sardar Laohman Singh. The judgmant- 
debtors applied as usual for cancellation 
of the said sale, and the objections urged by 
them on the ground upon wbioh their ap- 
plication was based in the Court executing 
the decree, were as follows:— 

(1) That the aaotion sale was not duly 
proclaimed by beat of drum. This objec- 
tion is not in aooordanne with the facts, 
as the proclamation of sale was duly made 
by that means, and Mr. Jai Gopal Sethi, 
while admitting that the proclamation was 
duly made, explains that the rail objection 
was that there was no beat of dram at the 
time when the sale actually took place. 
Assuming that this was so, I can 6nd 
DO imgularity as there is no provision of 
Iftw (making it incumbent upon a Court to 


have a drum beaten while the sale is going 
on; 

(2) that the sale was very hurriedly 
oonduoted and was concluded in two hours. 
Here a^ain the objection is contrary to 
the facts, as the sale was proclaimed on 
the date 6xed, from 10 a. m. till 5 p. m., 
when the last bid of Rs. 13,000 was made 
and accepted; 

(3) that the property is of great valne 
and that in order to notify the residents 
of the neighbouring KaUia State and 
Saharanpur who would have been the 
likely purchasers, it was necessary to ad- 
vertise the sale in the Gazette. Reference 
in this connection is made to Order XXI, 
rule 67 (2', Civil Procedure Code, but the 
Code merely provides that the Court may 
in its discretion direct an advertisement of 
the sale in the Gazette and there ia no 
obligation on its part to do so; 

(4) that in the proclamation of sale neither 
the khasta numbers nor the amount of revenue 
nor the area of the land was speoiBed. This 
objection ignores the fact that the bungalow 
and garden are not agricultural land or 
assessed to revenne. No doubt the area of 
the property was not speoiBoally stated, but 
in view of the fact that four previous 
sales had taken place and that few, if any, 
persons in the neighbourhood could have 
been unaware of the exact property that 
was being sold, I cannot agree that ' the 
omission in this particular instance to specify 
with accuracy the details of the property 
amounted to a material irregularity; 

(5) that the decretal amount as stated in the 
proclamation i: said to be Rs. 17,500 whereas 
the proper amount duo to the decree-holder 
under the decree of the Appellate Court 
which awarded him costs was Rs. 20,217-3-4. 
As regards this objection 1 agree with 
the Subordinate Judge that the Judgment- 
debtor was in no way prejudiced by 
the inaccuracy, inasmuch as the probabili- 
ties are that more persons would be in- 
clined to buy the property upon wbioh the 
decree-holder had a lien for only Rs. 17,500 
than would be likely to purchase the pro- 
perty upon whiob the lien amounted to 
over Rs. 20,200. If any one was injured by 
a mistake of this kind, it was theauotioo- 
purobaEer and not the judgment-debtor, 
and the former is satieBed with his bargain; 

(6) that the agrioultural land should hayu 
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been sold in a senarate lot from that in 
which the bangalow was incloded and that 
the sale of both properties in one lot 
greatly decreased their valne. The answer 
to this objeotion is that there is no ‘‘agrt* 
onltaral land” and that the land sorroond- 
inff the honse and appartenent to it is a 
garden It is also pointed ont by Mr. 
Golln Ram that it was at the express re» 
qnest of the decree bnl'ier and the jodgment* 
debtor, ma’^e at the time when the pro- 
perty was first attached, that the garden 
and bungalow were sold in one lot and 
not separately. This objection, therefore, 
also fails. 

The foregoing are the only objections 
taken in the application made to the Coart 
exeoating the decree, bat before me Mr. 
Jai Gopal Sethi wished to nrge further 
on the jndgment debtors’ hshalf that the 
sale was invalid (a) becan'^e no notice 
had baen given to the julgment-debtpr?; 
ib) that one foorth of the property sold 
belonged not to the judgment-debtors but 
to their relation Musarn'nat Pishto, and 
(c) that the value of the judgment-debtors’ 
mortgagee rights in the property had not 
been specified in the proclamation of sale. 
Assuming that there might have been 
force in these objections rr any one of 
them, I have no besitat'oo in holding 
that they cannot be urged at this stage of the 
case. The Allahabad High i curt has held, 
and if \ may venture to svy so rightly 
that the Court should not onsider objec- 
tions other than tho-e expressly stated in the 
application presented to it under rnle 90, Order 
aXI, Civil Prooodure Code: Bt/bins Lai v. 
Kttniin Iiil (l). d /oriiVt objection not so 
taken cannot be oon ilerel by au Appsll ite 
Court when hearing ao appeal fro n ths 
order of the Ccurt rejecting au application 
to set aside a sale. 

Mr. Gallu Ram has aUo n-gel that it 
was incumbent upon the j idgmeot-debtors 
to adduce evidence to prove th .t they 
had suffered eubatantial iujury oving to 
the alleged irregularities id the proelama. 
tion and oondaol of the sale, whereas 
1C point of fact no evidence whatever was 
given to show that either directly or by 
necessary implication such substantial injury 
bad been canned. Oq this ground also 

(I) 21 A. llOi A. \7. N. (1S98J 312.] 


the appeal before me must fail, as there 
IS the highest authority for holding that 
m oases such as the present the judgment- 
debtors must show not only that there 
had been material irregalarities but also that 

sach irregularities had rasuUed in substaotial 
injury to them. 

The appeal is dismissed with coats. 

Appeal disrnissei. 


MADRAS HIGH COURT. 

Civil Appeal No 276 o? 1918. 

August 12, 1919. 

Present-. Jnstioe Sadaeiva Aiyar and 
Mr. Justice Burn. 
VldALAXbHl AM M Alj — 

Appbllint 
versus 

KALI NARAYANASWAMI AIYAR 

AHD OTHEHS— • D SPEND «Nri — RgSPO}f0g If 

//inrfft Lniv^Wi<Uw—iIr,inten(ince,su;i to recovey 
htj pii<ipsrxeidow—Sn\t drcree'i in part— Cosh, rule as 
to awai-l of— Contract Act (IX of 1872', e. 69— 
E.tpenxss incurred by widow tn performing marriage of 
daughter, whether enn be charged on ancestral property 
—Ltmilafian lor suif-Bangles and Beemaatham 
ceremonwx, erpensrs of, whether can be recovered. 

Ill a maiatenance suit bj a pauper widow where 
the right to mainteuauce is ostabllshod by decree 
the plaintiff alone ought, as a rule, :o be giron costs 
in proportion to the amonot of her success To 793 
ool l.J ' 

A claim by a Hindu widow for the expenses of 
tho marnngo of a daughter might be made a 
chirgo onancpitral property by a decree of Court, 
but It doss not become a complete charge tilt it is 
so constituted by the decree Such expenses are 
recoverable from the person legally bound to defray 
them either under section o9 of the i.'ontraot AcL 
or on a principle of equity analogous to that under- 
lying the section. A suit to enforce such a claim 

six years of th© dafc© of 
incurring rhe expense [p 798» col. 2,] 

■I he expenses incurred in the bangles ceremony 
and seemantham ceremony respectively are not 
such as would create any legal obligation on the 
girl’s ancles to discharge. ,,p. 7«8, cot 2.] 

Appeal against the deoree of the Sub- 
ordinate Judge, Kombakonam, in Original 
Suit No. 37 of 1917. 

Measra. T. F. Venkatrama iyer, K, S, 
Jayarama Iyer aod A, Oanesa Iyer, for th9 
Appellant, 
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Mesers. T. R. Venkaframa Saslri and U. A. 
Seshogiri Sastri, for ihe Respondente. 

J UDGiiEN f\-— The plaintiff is tbe appel 
lant before oe. Sheened her two brothers- 
in law for tbe recovery of fotore mainten- 
ance at tbe rate of Rs. 277 a year and also 
for tbe recovery of Re. 1,866 odd for 
arrears of maintenance from February 
1&07 to the end of Jane besides 

Re. J,500 for expenses incurred by ber in 
oonneolion with the nnptiils marriage of 
her daughter and on the occasions of tbe 
Bangles ceremony and the Seemantbam 
ceremony performed daring ber daughter’s 
first pregnancy. The learned Sobordinate 
Jndge decreed future maintenance at the 
rate of 24 Kalams and Rs. 61 a year 
Ube total cf which aocordiig to tbe present 
value of paddy amounts to about Re, lu9 
a year7. He also awarded arrears of 
maintenance at tbe rate of Re. l09 a 
year from June 1912 and be also allowed 
Rs. 20u plui Rs. 50 plus Hs. 70, altogether 
Rb. 520, on account of expenses incurred 
for the three ceremonies mentioned above 
(Rs. l,.0o having been claimed by ber 
in tbe plaint). He awarded proportionate 
costs to both bides but directed tbe plaint* 
.iff to pay the Court-fees due to Govern* 
ment, tbe plaintiff having been allowed to 
sue as a pauper. 

Tbe questions we have to decide in this 
appeal and in the connected memorandum 
of obieotions may be formulated tbue: — 

(1) Wbat is tbe net income derivable 
from tbe family lands which belonged to 
tbe plaintiff’s busbaud and whether the 
i^te of future maintenance allowed 
sbonld be increased; and if so, to wbat 

extentP 

(2) Is the plaintiff entitled to arrears 
of maintenance from February 1907 as 
claimed by betP 

(3) is she entitled to a sum of Rs. 68-8-0, 
Aubeiatence allowance of witnesses alleged 
to have been duallowed in the lower 
Court’s decree by mistake? 

(4) Is tbe lower Court’s award of 
proportionate costs to tbe defendants 
improper? 

Whether the lower Court ought to 
haye decreed Re. 50 for tbe right of residence 
elaimed by the plaintiff? 

■ , ^Whether (otde memorandum of 
abjeotioos) the elaim for the expenses of 


naotiaU oerein^oy inurred in J9i)7 
barred by limitation? 

(7) VVj6fh«r tie awarl of the expenses 
iuTirrei for v*ligappu and Seemnito-fn 
ccremjjiea was noi warranfctfd by law? 
and 

(8) Wnether the pkintilf ia not entitled 
to any arrears of maintenance before date 
of .-^uu? 

Ah regards the firit question, wa accept 
the reasons given by the lower Court in 
support of its finding that tbe income 
derivable from the joint family properties 
is only Rs. 599 net a year. The plaintiff's 
husbiud’e share of that ioooms, if de was 
alive, would, no doubt, be abjut Rj. 2U0 
a year, buc that whole auta is not to be 
awarded to the plaintiff unless that amount 
13 so email that ic would just suffice for 
her maintenance. Toe ist defendanc stated 
in his chief examioation that the plaintiff 
would require 2 Kalams and Rs. 3 to 4 a 
month for her expenses. In oross-examina* 
tion he said that the plaintiff would need 
two female cloths a year at Ri. 3. 8 0 or 
Rs. 4 0 0 each at tbe present rate He 
was not cross examined on the question as 
to what she would require for food 
expenses. Tbe plaintiff hereelf as her 
own first witness said that two Kalams a 
month was enough, but she wanted Rs. 10 
a month for older expenses. We do - not 
think that the lower Court w«8 not jnsii. 
Bed in accepting the evidence ot tue Ist 
defendant on itie question of the fair rate 
of maintenance to be allowed to tne 
plaintiff. Tne Ist defendant, in dia counter, 
affidavit during the pauper prooeedioga 
and also in bis written statement, has no 
doubt raised some oontentiona which savour 
of legal chicanery, but bis evidence in the 
box seems to be straightforward and we 
see no reason not to accept the general 
accuracy and trutblulneaa of hia stacemenie 
in tbe witness box. We shall, therefore 
nob interfere with tbe award of the lower 
Court m respect of tbe rata ot maintenance. 

On tbe question of arrears of maintenance 
having regard bo tbe notice, Kxoibib A 
in which the plaintiff did not claim any 
arrears but only required tbe defendants to 
make arrangements in respect of the plaint, 
iff’s mainteuance and of tbe Stridnanam 
to be given to her daughter within, a 
week, we.iitbink it isl apparent that she 
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never intended to claim arrears of mainten* 
anoe. She had been living with her son- 
in-law and her father prior to the date of 
the notice and after misanderstandinga arose 
between her and the defendants in oonneotion 
with the performance of the nuptials of 
her daughter. Even those misunderstand- 
ings seem to have been not at all serious 
in the beginning. We, therefore, agree with 
the lower Court in its refnsal to award 
arrears of maintenance prior to the date 
of the notice Exhibit A. 

The next question is about the subsist- 
ence allowance for witnesses (Ra. 68-8 0) 
which is alleged to have been disallowed 
by the lower Court. There is no order on 
record by the Judge disallowing any por- 
tion of the subsistence allowance or 
witnesses* Batta claimed by the plaintiff 
and if there is any clerical or arithmetical 
error in drawing up the decree, that error 
should be corrected. 

The next question is whether the lower 
Court was right in awarding proportionate 
costs to the defendants on the value of 
the disallowed portion of the plaintiff’s 
claim. Having regard to the denial of the 
whole of the plaintiff’s claim in the written 
statement, we think that in snob mainten* 
aooe suits by pauper widows where the 
right to maiutenanoe is established by the 
decree, the plaintiff alone ought, as a role, 
to be given proportionate costs to the 
extent of the plaintiff’s success and the 
defendant need not be given proportionate 
costs. We would modify the decree of the 
lower Court accordingly, disallowing the 
defendants’ costa in the lower Court. 

The plaintiff is entitled to a right of 
residence in the family house and if her 
being allowed to exercise such right would 
be inconvenient to all parties, it seems 
reasonable that she should be awarded a 
earn of money which wonld produce an 
income snffioient to secure a convenient 
residence for her. As only Ei. 50 is 
claimed in the memorandum of second 
appeal for residence and as it is clear 
that, having regard to the very strained 
feelings between the parties, it wonid bs 
inconvenient tor both parties that the 
plaintiff sbonld be allowed to reside in 
' the family bonce in the village, we allow 
the modest sum of Ra. 50 as claimed. 


Then we come to the contentions of the 
defendants raised in the memorandum of 
objections, the most important being whether 
the claim for the amount incurred in 
1907 for the expenses of the nuptials 
ceremony is barred by limitation. This 
expense was incurred about nine years 
before suit. The claim for the expenses 
of nuptials marriage might, no doubt, be 
made a charge on the ancestral properties by 
a decree of Court just as the maintenance 
allowed to a widow in a family may be so 
charged. But it does not become a completed 
charge till it is so constituted by decree of 
Court. Further while a claim for mainten- 
ance accrues daily throughout the life of the 
widowed claimant or till her remarriage, 
the expense of the daughter’s nuptials 
ceremony is incurred oose for all and there 
is only one cause of action for its recovery 
as soon as it is incurred. Lastly, the 
plaintiff who incurred the expenses in the 
interests of her daughter can claim recovery 
of that amount from the person legally 
bound to defray that amount either under 
section 69 of the Indian Contract Act or, 
probably as pointed out in Ranganaik* 
ammal v. Ramanuja Aiyangar (1), on the 
principle of equity analogons to that under- 
lying section 69 of the Contract Act. In 
either view, we do not think that more 
than sit years can bs the period of limita- 
tion for enforcing snob a claim. This 
contention in the memorandum of objections 
must, therefore, be allowed. 

Coming to the sum of Rs. 50 and of 
Rs. 70 allowed for the Bangles ceremony 
and Ssemantbam ceremony respectively, 
these are not expenses the inoarring of 
which is obligatory on the girl’s father’s 
undivided brothers, especially the expenses 
of the former ceremony which is not men- 
tioned in any Sbastra. The Sesmantbam 
ceremony is a rite to be performed at the 
expense of the hnsband as one of the 
sacramental purificatory ceremonies of the 
child in the womb and the expected 
mother’s ancles are nnder no legal obliga- 
tion to incur the expenses therefor. The 
ooDventional presents of olosba made on each 
occasion between the honsebolda cannot 
be raised to the dignity of a legal obligation 
on either eide. 

(1) 11 Ind. Cas. 670; 36 M. 728; 21 M. L. J. 60W 
10 M. L. T. 67; (1911) 2 M. W. N. 286. 



Voi. uni 


INDIAN OASES. 



JlVBR'J BILOO flPISNli*0 & WEAVING CO., LTD. 

The result is that the mamoraudum of 
objeotions has to be allowed on these two 
points, though as regards the further oonten* 
tion that arrears of mainteoanoe ought not 
to have been allowed even from 1912 to the 
date of Miit, it fails. 

As regards the costs of this appeal and 
the memorandum of objection?, the parties 
will bear their own respective costs. 

M. C. P. 

Appeal and Memo, of ObjicUons 

P'lrtly allowed. 


U OflAUPST BBARA & CO. 

constiuetiou of its terms, there is an error of law 
patent upon the face of the award which entitles 
the Court to set it aside, [p. 803, col. !•] . . 

It is entirely opposed to the general provisions of 
the Contract Act and to the Common law that a 
buyer who has rightly rejected goods tendered 
under a contract of purchase and sale should bo ia 
any way liable to the seller, [p. 802, col. 2. j 

Per Heaton, J . — Where an award imports by refer, 
ence the contract rules and correspondence between 
rlic parties and thou contravenes one of the roles, 
it can properly be said that there is an error of law 
patent on the'face of the award, [p. 803, col. 1.] 

Appeal from the following deoisioD of Mr. 
Justice Pratt, dismissing an application to set 
aside an award: — 

"This is a petition to set aside the 
award made in an arbitration under the 
Rules of the Bombay Cotton Trade Associa* 


tion. 


BOMBAY HIGH COURT. 

OiioiNAL Civil Ju.usdictioi Appxal No. 29 

OF 1919. 

July 29, 1919. 

Sir Normin Maoleod, Kt , 
Chief Justice, and Mr. Juatice Heatou. 
JIVRAJ BAliOO SPINNING and 
WEAVING Co., Ltd.— Appellants 

versus 

OHAMPSBT BHARA & Co.— Respondents. 

Arbitration and award^Error of law patent on 
face of award — Award, wMher liable to be sst aside 

Contravention of rule binding on parties, whether 

error of law— Vendor and purchaser — Contract, breach 
of, by vendot — Purchaser, whether can be made to pay 
^fnagt^'^Comnxofi Laic. 

A Court will sot aside an award if there is an 
error of law patent on the face of it. [p. 802, col. 1.] 

Where a rule binding on the parties to an arbitra- 
tion lays down that in no case is a partioolar party 
liable to pay a sum of money as damages or com* 
pensation, then an award directing that party to 
pay a sum of money is bad on tho face of it in point 
of law. [p, 802, rol. 2.] 

Under rule 62 of tho Rales of the Bombay Cotton 
Trade Association where a buyer refuses the cotton 
on account of non*approval of tender, he may exercise 
either of two options, viar., he may buy in the market 
at a leasonable rate on the a''Coont, risk and 
expense of the seller or he may invoice the cotton 
back to the seller at tho market rate of the_ day, 
upon which the final award is made; bat he is not 
bound to exercise either of these options, and the 
faitnre to exercise either of these options does 
^ render him liable to pay damages to the seller. 
Cp. 801, ool. 2.] 

Where an award imposes a liability on a party 
which cannot possibly be said to have been provided 
for by the oont^t between the parties on a proper 


The rsspondeuts bad made two oontraetB 
to deliver ootton (o the petitiouers. The 
petitiouers complained that the ootton was 
of an inferior quality and demanded a 
survey or arbitration under rule 12 of the 
Rules of the Association. The surveyor or 
arbitrator found that the quality of the 
ootton tendered was Rs. 10*8«0 a candy 
inferior. This award was appealed against 
and was upheld on appeal by the tribunal 
appointed under the Association’s rules. 
The award so appealed against was under 
rule 12 6nal and oonolnsive, and rule 52 
gave the petitioners the right to 
reject the cotton and they did so. The 
respondents then preferred a claim for 
damages, contending that) the contract 
should be settled at the market rate, 
which was lower than the contract rate, 
end claiming that the difference, Rs. 25,000, 
was payable to them. The petitioners 
refused to meet this claim. The dispute 
was referred to arbitration under rule Id, 
and the arbitrators have awarded the respond- 
ents their claim. The petitioners appeal* 
ed againet the award, which was oon6rmed 
by the appellate tribunal. It is this award, 
80 confirmed, which is the subject of this 
petition. 

The petitioners went to arbitration unde^ 
protest contending that there was no 
dispute to arbitrate upon, and ibis is the 
first objection taken to the award, it is 
eontended that there was no dispate whieh 
could form the subject-matter of the 
arbitration and that the arbitrators bad, 
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therefore, do jarisdiofcion. There ie no 
8Qb!>taDoe in this objeotion. The respond* 
ents’ olaim was based on the oootraot 
and was for the differenoe between the 
oontraot rate and the market rate. There 
was thus olearly a qnestion in dispate 
arising oat of or in relation to the 
oontraot. This was a dispate whioh fell 
under rale 13 of the rales and one whioh the 
arbitrators bad jarisdiotion to adjadioate apoDi 
It may be an altogether uojastifiable claim 
hot that was a matter for the arbitrators to 
deoide. 

The next objeotion raised to the jarisdio* 
'tioD of the arbitrators is one raised by 
Mr. InverHrity in the ooarse of bis reply, 
-and that is that when the oootraot was 
broken by reason of the respondents’ 
default, the arbitration olanse fell with it. 
Bat the oases oited do not support this 
proposition. In Smith Coney ^ Barrett v. 
Becker Gray ^ Co. (1) it was oonoeded that 
if the whole oontraot was illegal by reason 
of the war, the arbitration olanse would 
also be void. In tbe oase of Jureidini 
y. national British and Irish Millers' Insurance 
Company, Limited (2) the tnsaranoe oom- 
pany, haying repudiated tbe whole oontraot 
on tbe ground of fraud, were estopped from 
raising the arbitration clause as a defeuoe 
to tbe suit on the dootrine that they oould 
not both approbate and reprobate. There 
is here no question of legality or estoppel. 
.The agreement to arbitrate is a oollateral 
agreement. It does not fall when the miin 
agreement is broken, but infaottbe breach of 
the main agreement is one of tbe factors 
'whioh brings the agreement of arbitration 
into operatidn. 

Tbe next and tbe only other objeotion 
taken is that there is an error patent on 
'the face of the award, whioh is, therefore, 
liable to be set aside nnder the rule in 
ffodff inson v. Fernie (3). followed in 
Landauer y. Asser (4) and British IVerfinp. 

a)(J9l6;2 Ch. 86;84 L, J. Ch. 865: 112 L, T 
914; 31 T L. B. 161. 

• 12» 1016; A. C.499; ft4L.J.K. B. 640;(19-6) W 

,C. & I. Eep. 23Pj 112 L. T. 63i, 69 S. J. 205;3l T. L. 
IS* 132* 

' (3) (1857) 3 C. B. (n. a ) 189; Si7 L. J. C. P. 66; 3 
Jnr, IN. fi.) 818, 6 W. E 181; 111 E. K. 614; 140 E. E. 
.712. 

(4) (1905) 2 K.B. 184; 74 L. J. K. B. 659; oa' 
X T. 20; 63 W. E. 634} 10 Com. Cas. 266; 2i T. L. E 
AS9. 


house Electric ani Manufacturiag Company 
Limited y. Underground Electric Rxilioays 
Company of London, Limited (o). U see^ua 
to ms, however, impossibls to impugn the 
award on this ground, for tbe award givas ' 
no reasons. It merely sta'es the dispute 
and then gives tbe arbitrators’ dajision on 
that dispute. The error of law pleaded 
by the petitioners is that the arbitrators 
have misoonstrued rale 52 of th* Rales 
of the A^sooiatioo. This rale gives the 
buyer, in the oase of a tender of inferior 
goods, when inferiority of the quality is 
ia excess of Rs. 5 a oandy, (be option 
of invoio^ng back at the market rate. 
Tois is an option whioh was admittedly 

not exeroUed. and it is impossible that the 
petitioners oould have exercised chat option 
to their own detriment when the market 
rate was less than the oontraot rata. It 
may be that the arbitrators have mis- 

oonstrued this rale as maKing the exercise 
of this option oompuhory. Bat this is 
only a matfer for speouhtion It is equally 
possible that the arbitrators have pro- 

ceeded on the terms in the oontraots 
whioh provide that they cannot be 
oinoelled for any oaase whatever. The 
arbitrators may hava oonstrued . this . term 
of the oootract as supsrseding the rule 
giving the petitioners the right of rejeo- 
tion and may also hava erred in making 
no allowance for inferiority of qialicy. 
Again, it is also possible that tbeaibitra- 
tors have overlooked the goal effaot of 

the sorvey or award under rule 12 

and considering that the goods were of 

the oontraot quality have held that they 
were wrongly rejeeted by the pstitiooew. 
These seam to exhaust the possible errors 
whioh the arbitrators may have oommitted. 
but the very faot that there are several 
errors to oboose from makes it clear that 
the error is one that is litent, aad not 
one that 1^ parent oh the faoe of tbe 
award. The strongsst of tbe oases oited 
19 that of Landauer v. Asser (4J,, but 

there the award ’ expressly and implioiily 
fouod^ed Its oonoiusions oh the terms 
of the oontraot” (p. 193; whioh gave 
po warrant for these oooolasiona. -But here 
It IS impos.-ible to traqs the error. It may be 
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an error of oonstraotion of the rules or of the 
ooutraot, or of fact as to the quality of the 
goods tendered. 

Arbitrators are judges of law as well as 
of fact and an error of law does not vitiate 
an award: Qhulam Jilnni v. Muhammad 
Haasan (6), 

I aooordingly dismiss the petition with 
oosts and direst that the award shall stand 
Bled.” 

Messrs. Kanga&nd Desot, for the Appellants. 

Messrs. Setalvad and Oaptain^ for the Re* 
spondents. 

JUDGMENT. 

Maclbod, C. J. — This is an appeal from the 
decision of Pratt, J, 

The appellants, the Jivraj Baloo Spinning 
and Wpaving Co., Ltd,, filed a petition to 
set aside an award in favour of the re- 
spondents, Messrs, Champsey Bhara & Co., 
which had been made in the following oir* 
oamstanoes. 

On the 17th August 19.8 the reipoud- 
ents contracted to sell to the apoeliants 100 
bales New Machine Ginned Fully Good 
Mondra Cotton at Rs. 905 a candy, deli- 
very let October to 25th November. 

On the 4tb September 1918, a similar 
contract was made for the sale of 100 bales 
at Rs. 950 a candy. Both the said contracts 
were subject to the Rules and Regula- 
tions of the Bombay Cotton Trade Associa- 
tion, Ltd 

Against the said contracts the respondent.e 
tendered cotton. Surveys were held and in 
each case the arbitrators made awards giv- 
ing an allowance of Ro. 10*8 0 per candy. 
These awards were confirmed on appeal by 
the Appeal Committee. Rule 52 of the 
Bombay Cotton Trade Association Rales 
lays down what are the bnyer’s rights if the 
tender is not approved. If the fioal award 
for inferiority of quality bs in excess of 
B?. 5 a candy, the boyer shall have the option 
either to take the cotton at the allowance 
fixed by the arbitrators or the Appeal Com- 
mittee, or upon giving notice in writing 
to the seller and original tenderer to refuse - 
the same. 

Accordingly, on the 25th November, the 

n b. R. 16ls 12 M. L. J. It; 6 

IM (P%^‘ ® 

51 


appellants gave the respondents notice tba 
they refused the cotton tendered. 

The rnle then provides that if the boyer 
refuses the cotton he may either buy in the 
market at a reasonable rate on acconnf, 
risk and expense of the seller or invoice ib 
back to the seller at the market rate of the 
day npon which the final award shall have 
been made. In the event of the buyer exer- 
cising bis option of invoicing the cotton back 
to the seller at the market rate of the day 
upon which the final award has been made, 
he shall notify his immediate seller and the 
original tenderer within twenty-four hours of 
the arbitration and/or appeal, if any, being 
finally disposed of. 

Tba appellants did not exercise either of 
the options mentioned in the rule. The 
obvious reason was that the market had 
fallen. 

On the 29th Novembar the respondents 
wrote to the appellants claiming Rs. 25,000, 
being the difference between the contract 
rates and the room rates when the cotton 
was rejected. The appellants replied on tbe 
30th November that the contracts were broken 
and, therefore, they were not liable to the 
respondents. 

On the 4th December the respondents 
wrote that they proposed to refer the matter 
to arbitration nnder the provisions of rule 
13. 

The appellants replied that they were 
not bound to refer the matter to arbitra- 
tion. 

At the request of the respondents the 
Association appointed two arbitrators nnder 
the Rules to deoide the alleged clairn prefer^ 
red by the respondents. The apoeliants sub- 
mitted their contentions to the arbitrators in 
writing. 

Oo the 23rd of D-^cember the arbitrators 
pablisbei their award. 

After reciting the contracts above mention- 
ed, the rejection of the cotton tendered, the 
claim of the respondents, and the denial of 
liability by the appellants, the arbitrators 
awarded aud directed that the appellants 
shonld pay to the respondents the snm of 
Es. 25, OD:. 

This award was confirmed by the Appeal 
Board on the 9th Jang. The appellants 
thereupon filed a petition to set aside the 
award, ft was argoed before the learned- 
Judge (1) that there was no dispnte whiob' 
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ooald be referred to arbitration, (2) that the 
arbitrators had no jarisdiotion, (3) that there 
was an error of law patent on the face of 
the award. All these objeotions were held 
to be untenable and the petition was dis* 
missed. 

In the view I take of the proper eon- 
strnotion of rule 52, a dispute oonld only 
validly arise in the event of the buyer ex- 
eroising one of the options mentioned in the 
rule. Bat I think that really the first two 
points are involved in the third, sinoe, if 
the third sannotbe found in the appellants’ 
favour, it would follow that there was a 
dispute which it was within the jurisdiction 
of the arbitrators to decide. The question 
whether there was an error p)tent on the 
face of the award presents many difficulties. 

The rule is clear, as laid down in Landauer 
V. As$6r (4), that the Court will set aside 
an award if there is an error of law 
patent on the face of it. It was contended 
that the arbitrators having given no reasons 
for their award, the error of law which it 
is said they have committed is a matter 
of specaUtion only, so that it cannot be 
patent on the face of the award. 

But the arbitrators have recited the ooc' 
tracts which include the Rules of the As- 
sociation, the rejection of the cotton ten- 
dered, and the reasons for such rejection, 
and the claim of the respondents, and it 
seems perfectly obvious from their award 
that they have allowed the claim made by 
the respondents in their letter of the 29tb 
November, based on their eonstruotion of 
the provisions of rule 52. 

If then it is patent that the arbitrators 
have wrongly construed the contracts, it 
seems on the authority of Landauer v. 
A$9fr (4) that we are entitled to eet aside 
the award. Kennedy, J., at page 191, after 
reading the terms of the award, said: — 

*'*Tbe reasoning of the umpire, which he 
puts forward in the expression *a 9 the 
parties to the contract, etc., were ' by the 
terms thereof principals thereto,* is, as 
Counsel for both parties seemed to agree, 
far from clear. 1 do not onderstand how 
in any case the facts help Messrs. Asser. 
But whatever this expression means it is, 
I think, quite clear that the umpire bases 
his decision that Messrs. Asser, the sellers, 
are, and Messrs. Landauer, the buyers, are 
not entitled to the sum in dispute, entirely 


upon the terms of the contract of November 
3, 1903.” 

I think it may be said, to nse the 
language of Kennedy, J., that the arbitrators 
in this case have based their decision that 
the respondents are entitled to the sum 
they claim entirely opon the terms of the 
contract. 

Now if it is clear that in no case under 
rule 52 can the buyer be liable to pay a 
sum of money as damages or compensation 
or whatever else it may be called to the 
seller after he has rightly rejected the 
cotton, then it seems to me that an award 
directing him to pay in such a case a 
certain sum of money is bad on the face 
of it in point of law. 

What are the buyer’s rights if he rejects 
the cotton? (1) He may buy io the market 
at a reasonable rate on accoant, risk and 
expense of the seller. That is to say, if 
the market has gone up and he buys hs 
can -call upon the seller to pay the 
difference. If the market has gone down 
and be buys, it is obvious he has no 
claim against the seller, but the seller has 
certaioly no claim on the buyer for the 
saving the buyer has effected. (2) The buyer 
may invoice the cotton back to the seller 
at the market rate of the day upon which the 
final award has been made. This he could 
only do if the market had risen. There 
is no compulsion upon him to invoice the 
cotton back to the seller if the market 
has fallen. These two options are the 
usual ones given to a buyer as a foundation 
for a claim against bis seller for damages 
(compare rules 37, 38 and 47) and no 
man in his sensea would exercise either 
of them unless the market bad risen. If 
the market falls, he has no claim against 
the seller and he can either buy or not 
as be chooses. The argument that the 
word *may’ must be read 'shall’ is based 
on an obvious misreading of the rule. 
The marginal note shows that paragraph 
1 of the Rule deals only with the buyer’s 
rights if the tender is not approved. ^ It 
is entirely opposed to the general provision! 
of the Oontraot Act and to the Oommon 
Law that a buyer who has rightly rejeet- 
ed goods tendered under a oontract of 
purchase and sale should be in any way 
liable to the seller. If the members of 
the AseooiatioD think that there should 
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besQoh a liability, theo they must provide 
for it by exprees oocditioDa id the 
ooDtraot. 

I am aware that my opioion is ooDtrary 
to the view of the arbitrators and the 
members of the Board of Appeal who 
were persons of great experienoe in the 
eotton trade, but as (hey have imposed, 
as I think they have done, a liability on 
the bnyer whioh oaonot possibly be said 
to have been provided for by the oontraot 
on a proper ooDStraotion of its terms, I 
think there is an error of law patent npon 
the faoe of the award wbioh entitles the 
Gonrt to set it aside. 

The appellants mast have their oosts in 
both Oonrts. 

As the appellants have p^id the sum 
awarded they will be entitled to a refund 
and interest at 6 per oent. from the date 
of payment. 

Heatom, J. — It is to me qaite plain from 
the faats stated in the jadgment of my 
Lord the Chief Jaetioe that no Coart of 
law would allow damages or compensation 
to the seller in this case. He broke the 
contract by tendering goods of a quality 
suob that the buyer was entitled to reject 
them and did so. It is direotly contrary 
to law that the person who breaks the 
contract sbould receive damages or compeosa* 
tion for the breach. Undoubtedly, therefore, 
(here is an error of law and it is so 
startling, so fundamental, that it becomes 
plainly apparent as soon as the award and 
the papers recited in tbe award are read. 
This is so because from the admitted facts 
and tbe oontraot and the rules, both of 
whioh are recited In tbe award, it is 
apparent that the buyer rightly and not 
wrongly rejected tbe goods. 1 have added 
this brief statement to the jadgment of 
my Lord tbe Chief Jaetioe with wbiob 1 
agree, beoanse at drst it seemed to me 
doubtful whether tbe error could be 
desoribed as apparent on the faoe of the 
award. But as the award imports by 
referenoe tbe oontraot, tbe rulee, and tbe 
aorrespondenee between tbe parties, it may, 
I think, properly be said that the error 
of law is apparent on tbe face of the 
award. 

X agree that tbe appeal should be allowed. 

Appeal aUotoed, 


PATNA HIGH COURT. 

Miscellaneous Civil Appeals Nos. 216 
AND 229 OF 1918. 

May 29, 1919. 

Present : — Mr. Justice Jwala Prasad 
and Mr. Justice Atkinson. 

A. J. MEIK, Esqr , MANAGER op BARA- 

BHUM ENCUMBERED ESTATE, 

MANBHUM^JCfpOMENT'DtBTOB— 

Appellant 

versus 

The MIDNAPUR ZEMiNDARY 
COMPANY, Ltd.^Dbcbee Holder- 

Respondent. 

Civil Procedure Code {Act V of J908), 0. XZ/, vr. 
15, 17 — Execution of decree — Joint decree — One of 
several joint decree-holders, whether can apply for 
execution — Procedure — Amendment of application for 
execution, when permissible. 


A joint dccrco cannot I)c executed by one of the 
eoveral joint dccrcc.holders in respect of tvliat the 
uppUcant eonsidci's his share in the decree. Much 
less can it be executed bj one of tho decree-holders 
in respect of the entire decree, unless it is on behalf 
of tlic dccrcc-holdors for the benciit of them all. 
Even if the application for execution of the decree 
by cnc of tho decree-holders be on behalf of or for 
tlio benefit of tlirni all, it is for the Court to allow, 
for Buibcient cause, the execution of tho decree oo 
Buch application, and in case tbe Court does allow 
the application and the decree to be so executed, tbe 
Court is required to make such order "os it deoma 
necessary for protecting the interests of the persons 
who have not joined in the application.*' ^p. 804, 
ool. 2; p. 8o5, col. 1.3 

Tho requirements of rule 15 of Order XXI of the 
Civil Procedure Code go to tho root of tho execution 
of the dccrco itself, and, therefore, while rule 17 of 
the Order empowers an executing Court to allow a 
defect in tho requircnients of rules II to 14 of the 
Order to bo amended it does not include rule 15 of 
the Order, so that an application for execution of a 
decree which does not comply with the requirements 
of rule 16 cannot be allowed to be amended, [p. 806, 
col. 1-3 

Misoallaneous appeals from the orders of 
tbe Subordinate Judge, Maubbum, dated the 
11th May 1918 and tbe 6th July 1918, 
reepeotively. 

8yed Fakhruddin, K. B., for tbe Appellant, 

' Syed Hasan Imam and Mr. B. N, Palit, 
for the Respondent. 

JUDGMENT. 


Jwala Pba0ad, J, — Misoellaneous Appeals 
Noe. 216 and 229 of 1918 are presented 
Bgainet the orders of the Subordinate Judge, 
dated tbe 11th May 1918 and the 6th 
July 1918 reepeotively. By these orders 
tbe Subordinate Judge disallowed tbe several 
objeottODS of (he jadgment^debtor, Mr 
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MEJE, A, J. V. MIDNAPUR ZAMINDARY COMPANY 

A. J. Meik, Manager of Birabhnm Enoam- 
bered Estate, Manbham, to the exeoation 
of a joint decree held by the respondent, 
the Midnapur Zemiodary Company, Limited, 
and one Mr. Mathesa against the appel- 
lant. The facts shortly stated are as 
follows : — 

The Raja cf Barabbam, Sri Rimkanai 
Singh Deo, brought a eait No. 69 of 1906 
against the respondent, the Midnapur ZsiniD- 
dary Company, for setting aside a Patni. 
The Subordinate Judge dismissed the suit 
and awarded ooFts to defendants, the Midna- 
pur Zemindary Company and Mr. Mathesa. 
The Raja preferred an appeal No. 79 of 
li08 to the Caloutta High Court which 
was also dismissed on 28th April 1910 
with costs. During the pendency of the 
appeal in the High Court the Raja, on 
the I7lh December 1809, obtained a decree 
against the Midnapur Zamindary Company 
for a large sum of money due as arrears 
of Patni rent. Tbe Deputy Commissioner 
of Manbhum as Manager of the Encumbered 
Eatate cf tbe Raja obtained leave to appeal 
to His Majesty in Council against the decree 
of the Calcutta High Court, dated 28th 
April 19l0, in favour of tbe Midnapur 
Zemindary Company, and on 7th February 
1911 hypothecated the said rent decree of 
the I'^th December 1909 in favour of tbe 
Raja as eeonrity for the teepondent’s costs 
of appeal to the Privy Council. An appeal 
was preferred In February 1915, the 
Privy Council dismissed the appeal award* 
ing costs to the defendants, tbe Midnapur 
Zemindary Company and Mr. Matbesa. 
Out ot the two decree bolde^•^ t‘»e Midnapur 
Zsmindary Company ar.d Mr. Mathesa, ooly 
the former applied for execution of the 
entire decree to the Sobordinate dudgeon 
23rd June 1917. Tbe execution comprises 
three decrees for costs * 

J. For costs awarded by the Subordinate 
Judge in Suit No. 89, Ri. 1,701 9*0, which 
with interest and costs of the pievious exe* 
ontious amounted to Rs. 2,686 1-6. 

2. For costs awarded by the High Court 
in Appeal No. 79, Ks. 2,008 6 0, which with 
interest and costs of tbe previous exeoutioDB 
amounted to Rs. 2,873*0>3. 

3. For costs awarded by His Majesty in 
Council in Appeal No. 62, lls. 5,814*12 0.. 

Tbe total eum covered by tbe exeontion 
if) Ro. 11,373-13 9. The decree-holder 


LD. 

applied for recovery of the money by 
attachment and eale of the judgmenb-debtor’s 
Zjmindary right in Barabhum Bitate Par* 
gana, Tauzi No. 1, District Manbhum. Tbe 
Deputy Commissioner, as manager of the 
estate of the judgment-debtor under the 
Chota Nagpur Bnoumbered Estatee Act, filed 
a petition objecting to tbe exeontion of the 
decree on the 15th cf August 1917. This 
was disposed of against the jaigment* 
debtor by the Subordinate Judge on the 
lUh May 1918, and the execution was 
ordered to proceed. Appeal No. 216 ia 
against this order of the Subordinate 
Judge. Oa the 29th June 191?, the jodg- 
meut debtor filed further objections which 
were disposed of by the order cf the Court 
on the 6th of July 1918, Appeal No. 229 
is by the judgment^debtor against this 
order of tbe Subordinate Judge. These two 
appeals may be ooosidered at one and the 
same time and may be disposed of by one 
judgment as they relate to tbe execution of 
the same decree, and the objections of tbe 
jadgment*debtor are more or 1)39 over* 
lapping. 

Mr. Pakhruldir, appearing on behalf of 
the appellant, has strennonsly contended 
that the petition f)r the execution of the 
decree was invalid inasmuch as it oontraveo-i 
ed the provisions of Order XXC, rule 15* 
The petition for the execution of the decree 
was taken out by one of tbe twn joint decree- 
holders in respect of the whole decree. 
Under rnle 15 of the said Order this is 
permissible if the execution is for the 
benefit of all the decree holders. The peti- 
tion for exeontioQ of the decree, dated the 
23rd June 1917, does not state that the 
execution was for the benefit of all the 
decree holders. Tbe name of tbe other 
decree holder —Mr. Mathesa — is net even 
mentioned in the column prescribed for 
stating the names of tbe parties nor any* 
where else in the application. It is, there* 
fore, ohar that the exeontion was taken 
oat by the Midnapur Zsmindary Company, 
Limited, one of the decree-holders only, in 
respect of the entire decree solely on its, 
own behalf. A joint decree cannot b8 
executed by one of tbe several joint decree*, 
holders in respeet of what tbe applicant , 
considers his share in the decree. Much 
less can it be executed by one of the decree* 
holders in respect of tbe entire de^resj 
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nnless it is on bebalf of all the deoree* 
holders or for the benefit of them all. Even 
if the application for exeontion of the deoree 
by one of the deoree-holders be on behalf 
of or for the benefit of them all it is for 
the Court to allow, for 8u6Boient oauee, the 
exeontion of the deoree on euoh applioation, 
and in oase the Court doesallow the appli> 
oation and the deoree to be eo executed, the 
Court is required to make each order ae it 
deems necessary for protecting the interests 
of the persons who have not joined in the 
applioation." This is imperative in order 
to make an exeontion of a deoree by one 
of the joint deoree-bolders valid and com* 
petent, as the word shall " in clause 2 
indioates. In the present case there is no 
applioation for the execution of the joint 
deoree for the benefit of all the joint decree* 
holders ; nor has the deoree been allowed 
to be executed by one of the decree-holdere, 
nor has the Court passed any order for 
protecting the interest of the other decree* 
holder who has not joined in the applioation. 
The execution, therefore, is invalid and in- 
competent. The Court below disposed of 
this objection by its order, dated lltb May 
1918, by simply stating that Order XXI, 
rule 15, of the Code of Civil Procedure 
enables one of the joint decree-holders to 
execute the whole decree:" vide order 29, 
dated the nth May. 1918. The lower Court 
has overlooked the provisions of the said 
rule. On behalf of the respondent it has been 
suggested that the application may be allow* 
ed to be amended. Rule 17 of Order XXI, 
while it empowers the Court to allow a defect 
in the requirements of roles 11 to 14 to be 
amended, does not include role 15 lu it 
and hence the applioation cannot be 
allowed to be amended. There appears to 
he good reason for the said distinction. The 
defects in tbs requirements under rules 
11 to 14 are only of formal character, 
whereas rule 15 goes to the root of the 
execution of the deoree itself. The conten- 
tion of the judgment-debtor must, therefore, 
prevail and it must be held that there 
was no valid applioation for execution of 
the decree before the luwer Appellate Court 
and the same must, therefore, be disallowed. 

The objection as to the execution being 
invalid under Order XXI, rule 1 5, has 
been taken in Appeal No. 216 which 
relates to the order of the Court of the l.lib 


May 1918, and not in Appeal No, 229 which 
relates lo the order of the Court of the 
6th July 1918. But inasmuch as the peti* 
tion for execution of the deoree was in it 
self invalid, the orders of the Court of the 
lUh May directing exeontion to proceed and 
of the 6th July directing notice to issue 
under Order XXI, rule 66, are illegal and 
must, therefore, be set aside. 

It is needless to consider the other points 
raised in both these appeals and we, there- 
fore, abstain from giving any opinion on 
those points. 

The result is that the appeals are allowed 
with coats. We assess the hearing fee at five 
gold mohurs for both the appeals. 

Atkinson, J.— I Agree. 

Appeal allou'etl. 


BOMBAY HIGH COURT. 

Original Civil Jorisdiction Appeal No. 17 

OF 1919. 

July 29, 1919. 

T resent-. — Sir Norman Maoleod. Kt., 

Chief .lustice, and Mr. Justice Heaton. 

govind LAXMAN GOKHALB— 

Appellant 

versus 

HIRACHAND MANCHARAM— 

Respondent. 

Prccedenh, value of— Apidicaliou of rules to particu. 
tar facts— Vendor and purchaser — Construction of docu. 
,nent— Contract, ivhen completed— Doenmenf to be 
drawn up by Vakil, whether condition precedent— Speci- 
fic performance. 

Where a general rule of construction has once 
been laid down by authority, a decision arising from 
its application to a particular set of facts cannot 
operate as a precertent, for the very remote chance 
of any two sets of facts being absolutely similar may 
1)0 excluded. No Judge can bo fettered by nn attempt 
by another Judge to lay down any rulo of construc- 
tion based on his opinion on the facts of the case 

before him. [p- 1>07, col. 1.] 

When a document forms merely the basis of a 
future agreement, it is open to oitber party to 
suggest fresh terms as to the price or any other 
matter The mere fact, however, that an agreement 
provides that a bargain paper is to bo made through 
a Vakil cannot of itself prove that there is a condi- 
tion precedent to the agreement becoming effectual 
as a contract, [p bUH, col J .j 

Appeal from the deoisiou of Mr. Jnetioe Mar- 
ten, diemusing the plainti&’s suit, reported 
as 50 led.- Css. 403. 

Mr. Kanga (with him Mr. Setalvad)^for the 
Appellant. * 
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Mr. Bahadurji (aoting Advooate General) 
(with him Mr. Taraporevala)t for the Res* 
pendent. 

JUDGMENT. 

Macleo*. G. J. — This is an appeal from 
the deoision of Marten, J., dismissing the 
salt which the plaintiff had filed praying that 
the defendant might be ordered to speoifieally 
perform an alleged agreement, dated the 28th 
November 1917, and to do all acts necessary 
for carrying out bis part of the agreement. 

The facte are not in dispnte and the 
evidence in the case is purely dooamentary. 

On the 28th November 1917, the plaintiff 
and defendant drew np two writings in 
Gnjarati which are Exhibits A and A1 
in the case. It is admitted that for all 
intents and parpoees the documents are 
in identical terms. Exhibit A was signed 
by the defendant and Exhibit AI by the 
plaintiff. The plaintiff contended that those 
two documents constituted a complete 
agreement for the sale by the defendant 
to the plaintiff of a certain property for 
Rs. 2,15,000. Looking- at the documents* 
this would at first eight appear obvious. 
They contain the names of the parties, tbe 
description of the property to be sold, tbe 
price to be paid, a provision regarding tbe 
division of tbe costs of the conveyance, 
etc., the conditions that the seller 
must make out a marketable title, and 
that tbe vendor must get the signature 
of a certain adopted son on tbe sale-deed, 
a provision that the seller has not to pay 
brokerage, and the time for completion. 
Finally each party writes ' J have given 
and taken from you tbe agreement to tbe 
above effect of my own free will and pleasure.’ 
The main defence is contained in paragraph 2 
of the written statement: — 

*'The defendant says that tbe Gujarati 
writings signed by the plaintiff and defend- 
ant respectively were merely the terms 
agreed on as a basis for the contract, and 
not the contract itself which was to be 
made through a Vakil as stated in clause 
i of tbe Gnjarati writing.” 

After these documents were executed, a 
draft agreement in English was prepared 
but the parties could not agree to tbe 
terms of the draft. Eventually, on the 8th 
December 1917, the defendant’s Solicitors 
wrote that as the plaintiff did not agree 
to the terns of the draft agreement es 


altered by them, there was no course left 
open to the defendant but to break off tbe 
negotiation for the sale of tbe property; that 
the Gujarati Chitti was not tbe agreement 
which the parties intended to enter into 
for tbe sale of the property, as their client 
anderetood that the altered agreement for 
sale and all tbe necessary terms and con- 
ditions of such sale would be entered into 
at tbe ofiBoe of tbe Vakil as provided in the 
said Chitti. This contention found favour 
with tbe learned trial Judge. 

After referring to various authorities he 
said: 

X think the words the conditions in 
respect thereof areas follows’ are important, 
and it is also important that the first of tbe 
conditions referred to is for a bargain paper 
through a Vakil Tbe reference to the 
more formal document (etc., tbe bargain 
paper) is, therefore, a * condition ’, and 
according to Lord Parker, that fact is 
generally if not invariably conclusive against 
tbe reference being treated as the expression 
of a mere desire.’ Further, I think there 
was a special reason here for the parties 
requiring the services of a Vakil before they 
were finally bound. That reason was the 
situation with reference to the two High 
Court suits, which was a peculiar one and 
which clauses 2 and 4 of Exhibit A might 
not entirely meet. 

Then, too, I think it is in favonr of the 
defendants that the earnest money was to be 
paid on the ezecotion of the bargain paper 
and not on the execution of Exhibit A.” 

Tbe fallacy in this argument, with due 
respect, is the failure to observe that tbe 
word condition ’ has two meanings. It 
is often used as synonymous with *term’ 
and ordinarily when it is stated in a 
document which takes the form of an 
agreement that the conditions are as 
follows” as it is stated in Exhibit i, 
the word condition ’ means ' term. * The 
commonest occasion when the word has 
this meaning is when conditions of sale 
are drawn up for an auction. When a 
successful bidder signs the agreement anrez- 
ed to tbe conditions of sale, those condi- 
tions become part of the contraot. There- 
fore, the mere fact that a bargain paper 
was to be made through a Vakil cannot of 
itself prove that there was a condition 
preoedont to the agreement bqooming effectnal 
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as a term of the agreement. There are a 
great many oases reported where the qaestion 
before the Coart has been whether or not 
on the evidenoe in the ease there has been 
a oonoladed agreement, if there is a pro- 
vision for the eseontion of a formal agree- 
ment thereafter, and this is to be regretted 
as onoe the general rale of oonstraotion 
has been laid down by aathority, a deoleion 
arising from its applioation to a partionlar 
set of facts oannot operate as a precedent, 
for the very remote ohanoe of any two sets 
of fact being absolately similar may be ez* 
oladed. And in my hamble opinion no 
Jadgeoan be fettered by an attempt by 
another Judge to lay down any epeoial 
rule of oonstraotion based on his opinion 
on the facts of the oase before him. 

The general rale of oonstraotion was laid 
down by the House of Lords in Roniter v. 
Miller (1) and it will be as well to set out 
the faots of that oase. Certain land had 
been laid oat in plots and a plan prepared. 
Eight oonditions were printed on the plan 
beaded, ' the followin; are the oonditions 
of sale." After the oonditions oame the 
following olaase: ** Eaoh parohaser will be 
required to sign a oontraot embodying the 
foregoing conditions and providing for the 
payment of a deposit at the rate of 10 
per oent. and for the oompletion of the 
parobaee within two months of the oontraot.” 
Miller offered orally to parohase some of the 
lots for £1,000 and was informed he mast 
parohase noder the conditions printed on the 
plan. Than oertain letters passed and it 
was oontended that Miller's offer bad been 
aooepted. 

Cairns, L. 0., said: "The main question.. .is 
whether there was. ..a oonoladed oontraot.” 
Then after setting oat the oonditions of 
sale and the oorrespondenoe the Lord Oban- 
oellor prooeeded: 

" 1 paase there for the purpose of point- 
ing oat. ..that in these conditions there are 
to be fonnd the terms.., of a oontraot, 
saoh as might reasonably be ezpeoted to 
be proposed with regard to sales of plots 
of land of this description. ..If yoa End, not 
an anqualified aooeptanoe of a oontraot, bat 
an aooeptanoe euh'ect io the oondition that an 
agreement is to be prepared and agreed 

(1) (1878) 8 App. Oaa. 1124 at pp. 1132, 1189, 1143, 
1161, U64| 48 h. J. Ob. IQi 99 b. T. 173} 26 W. tt. 866. 


upon between the parties, and until that oon- 
dition is falElled no oontraot is to arise, then 
undoubtedly yoa oannot, upon a correspond- 
ence of that kind, End a oonoladed oon- 
traot.” 

Lord Hatherley said: 

' If yoa oan find the trae and important 
ingredients of an agreement in that wbioh has 
taken place between two parties in the 
ooarse of a oorrespondenoe, then, although 
the oorrespondenoe may not set forth, in a 
form wbioh a Solioitor wonld adopt if be 
were instmoted to draw an agreement in 
writing, that whioh ie the agreement be- 
tween the parties, yet, if the parties to the 
agreement, the thing to be sold, the prioe 
to be paid, and all those matters, be olearly 
and distinotly stated, although only by letter, 
an aooeptanoe olearly by letter will not the 
lese oonstitote an agreement in the full 
sense between the parties, merely because 
that letter may say: ‘We will have ibis 
agreement put into due form by a Solioi- 
tor.’ ” 

Lord Blaokburn said: 

"But the mere fact that the parties 
have expressly stipalated that there shall 
afterwards be a formal agreement prepared, 
embodying the terms, whioh shall be signed 
by the parties does not, by itself, show that 
they oontione merely in negotiation. It 
is a matter to be taken into acoount in 
ooDstruing the evidenoe and determining 
whether the parties have really oome to a 
final agreement or not. Bat as soon as the 
faot is established of the final mutnal aesent 
of the parties so that those who draw 
up the formal agreement heve not the power 
to vary the terms already settled, 1 think 
the oontraot is oompleted.” 

Listly Lord Gordon said: 

“No doubt these conditions provided for 
a aubseqaent and formal deed being eze- 
outed by the parties: but that deed was 
only for the purpose of more formally 
setting forth the oonditions apon wbioh 
the parties had agreed. If there was any- 
thing introduced into the proposed deed, 
whioh the parohaser oonaidered beyond 
the terms and oonditions on whioh 
be parobased the property, he wonld have 
been entitled to objeot, and, if neoessary, 
the proper terms of the deed ooald have 
been adjosted tbq ei^bt of a Coqrt of 
Law.” 
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The facts of that case more nearly ap> 
proaoh (he facts of this case than the facts of 
any of the other cases which have been cited 
to US. There were oonditiona of sale which 
were considered to be the terms apon which 
the lots were offered for Bale. It was 
provided . that each purchaser was to sign 
a contract embodying the conditions and 
providing for the payment of a deposit. 
But the facta of this case are very much 
stronger, as the alleged contract is to be 
found not in correapondenoe between the 
parties but in a document which is in the form 
of a regular agreement. Each party writes 
that he has given and taken an agreement to 
the above effect, that is to say, according to 
the conditions or terms in the document 
and not subject to any condition. And 
there is this farther fact that Messrs. 
Hiralal and Go. by their letter of the 
Ist December certainly considered that the 
agreement by a Vakil was to be drawn up 
in consonance with the terms of the 
Gujarati Chitti. If that document was merely 
the basis for a future agreement, then it 
would be open to either party to suggest 
fresh terms as to price and any other matter. 

Now I turn to the facts in the cases on 
which the respondent relied. 

In Winn v. Bull (2/ there was an 
agreement for a lease of a freehold bat 
subject to the preparation and approval of 
a formal contract. 

Jessel, M. R,, said: 

“The plaintiff says in effect, ‘i agree fcc grant 
yon a lease on certain terms, but subject 
to something else being approved.’ He 
doea^ not say:^ 'Nothing more shall be 
reqaired’,,.bnt something else is required’... 
That being so, the agreement is uncertain 
in its terms...” 

In Lloyd V. Nowell (3) the defendant 
wrote subject to the preparation by my 
Solicitors and completion of a formal con- 
tract, I am willing to sell to you the lease 

etc. 

Kekewiob, J., said; 

‘T _ cannot myself get oat of the plain 
meaning of the words: ‘I am willing to 
sell, not absolntely, but subject to the 


(3) (i695. 2 Oh. D. 744 at p. 746* 64 I 
J3 It. 712; 73 L. T, 164; 44 W. R. 43, 


Ch. 1S9; 
Cb. 744j 


preparation by my S <lioitor, and completion, 
of a formal contract’. ..That provision seems 
to me to go to the root of the contract.” 

In Watson v, McAllum (4) the letter 
ran: ‘We agree to sell the above for 
£ 1,775 subject to agreement stating fully 
the conditions being prepared and signed 
at oar office on Monday.” 

Joyce, J , said: “What is the effect of the 
words subject to't' They introdnoed a condi- 
tion or proviso.” 

Lastly in Von Hatsfelit- Wilienhurg v. 
AUxindsr (6), the case so much relied upon 
by the learned trial Judge, there was 
an offer by letter to accept £ 2o,000 
for the Iea9e of a certain honse and a 
reply by letter accepting 'suh}ect to the fol- 
lowing conditions,’ and one condition was 
that the buyer approved her surveyors’ 
report on the structure, and drainage, etc., 
another was that the buyer’s Solicitors should 
approve of the title and the form of 
contract. The plaintiff did not approve of 
her surveyors’ report, and the defendant 
withdrew the offer to sell. 

It will be seen, therefore, that to all 
these oases the words 'subject to’ were 
used and it was held that they imported 
a condition or proviso. 

1 may also refer to the decision of 
Jessel, M. R , io Orossley v. M.aycock (6) 
where the learned Jedge said: 

The principle which governs these oases 
is plain. If there is a simple acceptance of 
an offer to purchase, accompanied by a 
statement that the acceptor desires that 
the arrangement should be put into some 
more formal terms, the mere reference to 
such a proposal will not prevent the Court 
from enforcing the final agreement so arrived 
at.” 

Lastly the remarks of Spankie, J., in 
Whymfer v. Buckle (7) seem directly in point. 
The learned Judge said: 

With all this authority before us we 
may safely conclude that, unless the defend- 
ants can show that by mutual consent 
there was a condition antecedent to a 
contract, to the effect that there should be 

(4) (lf,02) 87 1. T. 647 at p. 643. 

(o; U913; 1 Ch. 284? 81 L. J. Ch. 184, 105 L. T- 
434 , 

C^74) 18 Eq. leOatp 181i43L.J. Ch. 579, 

' {,7) 3 A. 489 at p. 478. 
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DO binding agreement notil a written 
oonlraob had been exeouted by the parties, 
or that the aasaot oommanioated in their 
letter of the 20th Deoember i877, wis 
Bobjeot to the provision as to a written 
oontraet, then, aasaming that aoy agreement 
has been proved, that agreemeot would be 
binding upon the parties. The ease, there* 
fore, must stand or fall to pieces on the 


evidence.” ,, 

To say that the words the conditions 
thereof are as folio wp,” appearing in a 
document which has all the appearance of 
a final agreement, import that all that 
follows constitutes conditions antecedent to 


a contract is begging the question. An 
agreement having been ezeonted, the defend- 
ant has to show that it was not to take 


effect until certain conditions precedent 


had been fulfilled. 

It has been argued that some dia* 
pute might arise when drawing up the 
clause in the formal agreement corresponding 
to condition 4 in Exhibit A. Now to my 


MOOTUAM. 

terms of the aireement, in getting them or 
ant/o/Aer« adjusted by the Court. 

In my opinion, therefore, there .vaa a 
binding agreement on the 2ith November 
lyl7 and the pUintiff is entitled to specific 
performance. 

On the issues, I do not understand the 
form of the first issue and I think it should 
be struck out. 

On the second issue I should say there was 
a concluded contract the terms of which are 
to be found in Exhibit A. I would answer 
issue No. (3) in the negative, issue No. (4) 
in the affirmative and issue No. (5) in the 
affirmative. 

The result is that the appeal must be 
allowed and the plaintiff’s claim decreed with 
costs in both Courts. 

Heato.s, J. — looneur. 

Appeal allowed. 


mind that clause is perfectly clear. If the 
pending suite are not disposed of within six 
months, the agreement is to remain in force 
until they are disposed of. Disposal must 
mean final disposal. It could not be read 
into the clause that if the defendant got 
a decision in bis favour in the first Court, 
the plaintiff would be bound to purchase 
without regard to the chance of the decision 
in the first Court being reversed on appeal. 
But the fact that a dispute might arise in 
drafting the formal agreement was considered 
by Lord Gordon in Bossiter v. Miller (1) 
in the passage I have referred to ab ive and 
cannot in any way affect tbe question we 
have to determine, unless the defendant can 
show that the condition in clause 4 is so 
uncertain that it is patent that no agreement 
wae arrived at and that tbe parties intend- 
ed that tbe actual agreement ehould be 
settled thereafter when *^^be bargain paper 
wae executed. But that baa not been ebown, 
the question raised by tbe defendant’s 


MADR4S HIGH COURT. 

Appeal xoainst Appellate Ordee No 46 

OE lyl?;. 

August 21, 1919. 

Present: — Mr. Justice Oldfield and 
Mr. Jestioe S-sbagiri Aiyar. 
THEEKBD4.TH NEELiCT NBU'HIAB amd 

another— PETITIOKRaS—APPEiiLaKTS 

versus 

SUBRAMANIA MOOfHAN and akothbr 
(Jount-r-Petitiuners— Rbsponubnts. 

Civil Procedure Code 'Act F of 1908), a. 47, 0. 
XXI m ttti, HO — Execution oj decree -Sale ^Applica- 
iion'to set aside sale on ground of omission to give 
notice of settlement of sale proclamation Appeal, 
whether lies— Appeal, second, whether competent — 
Limitation apulicable^Limitntion Act (IK of 1908), 
Sc/«. I, Hr/s. i6'S 181. 

Ao application to set aside an exocntioo sale on the 
ground of absence of notice of the settlement of the 
sale proclamation, as required by rule pC, Urder XXI 
of tho Civil Frocoduro Code, can only be considered 
under section 47 of »ho i;odB, and any order passed 
thereon is open to appeal aud second appeal, [p* 


Solioitora whether tbe defendant’s agreement 
was passing to and fro between tbe parties 
is DO longer of any importance, as we have 
been told tbe suits have been settled and 
tbe defendants are fre3 to convey, but as 
long as the suite were pending there 
would have been no difficulty that I can 
Me, in. tbe eyent of disputes arising over the 


Such an application is governed by Article J65 
and not by Article 181 of Schedule I to the Limitation 

Act. ^p* bl'"^, col. 1.3 ^ 

The failure to give notice to tbe judgment-debtor 
before setting a proclamation of eale would not of 
itself invalidate the eale. [p. 8<8, coU 2J 

Appeal agaioHt tbe decree of the Court of 
tbe Temporary Subordinate Judge of Palghat 
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at Calioat, dated 28tb November 1917, in 
Appeal Sait No. 180 of 1917 (Appeal Sait 
No. 344 of 1917 of tbe Dietriot Court), pre* 
ferred against the order of the Goarb of tbe 
Dietriot Mansif, Palghat, in Exeoation 
Appeals Nos. 3348 and 3568 of 1916, in 
Exeoation Petition No. 2091 of 1915 
(Original Sait No. 74 of 1914). 

Tbe appeal against appellate order oame 
on for hearing on the 25bb of February 1919. 

FACTS appear from tbe judgment. 

Mr. 0, F. Anantha Krishna Aiyar (with 
him Mr. P. R. Bamatrishna Aiyar), for tbe 
Respondents, raised tbe preliminary objeo- 
tion that no second appeal lay against tbe 
order. Tbe applioation is one substantially 
under Order XXI, rule 90, Civil Prooedure 
Code. Under section 104 (2) no second 
appeal lies. 

Mr. 0. Sdadhavan Nair, for the Appellant. — 
A ground for setting aside a sale may be 
alleged de hors rule 90 and would be covered 
by section 47, Civil Procedure Code. One of 
the main grounds is that defendants had no 
notice of the settlement of the sale proola* 
mation. That can only be considered under 
section 47. There is an appeal and a second 
appeal. 

Tbe absence of notice under Ofder XXI, 
rule 66, was doe to tbe deoree.holder’s fraud. 
The judgment-debtor is entitled to rely on 
section 18 of the Limitation Act to save the 
bar. Even if there was no fraud, tbe sale 
itself is a nullity as it was held in de6anoe 
of a distinct statutory provision. Syam 
Mondal V. Sati Nath Banerjee (IL 

The suit is not tarred, the Article of the 
Limitation Act applicable being Article 181. 

Messrs. 0, V. Anantha Krishna Aiyar and 
P. R. Ramakrishna Aiyar, for the Respond- 
ents.— There is no fraud in this case. The 
failure to issue notice was the fault of tbe 
ministerial staff of the Court. Section 18 
of the Limitation Act cannot be availed of. 
Besides, the fraud complained of was anterior 
to tbe sale. 


Article 166 of the Limitation Act applies 
and bars tbe application. 

Under Order XXI, rule 66, tbe giving of 
notice is not a condition precedent to tbs 
validity of the execution proceedings as in 
Order XXI, rule 22. 

JUDGMENT.— A preliminary objection 
n® of tbe appeal against 

J. ^ 


appellate order on the ground that no second 
appeal lies. The applioation was by the 
judgment-debtor to set aside the sale on 
various grounds. Many of them would be 
covered by Order XXt, rule 90. There ie 
one allegation at least which is outside its 
scope. That allegation is that no notice was 
given to defendants Nos. 5 and 23 as required 
by rule 66, Order XXf, before the proclama- 
tion ^ was settled. It was suggasted that 
this is a matter relating to tbe publication or 
the conduct of the sale. We do not agree with 
this contention. There are at least three 
stages contemplated by rule 66. First the 
settlement of the proclamation, then its 
publication, and lastly the conduct of the sale 
in pursuance of it. The Brst of tbess stages 
>8 not a matter connected with the pnblioa- 
tion or tbe conduot of the sale. Ou the 
other hand, it is clearly anterior to both 
ese processes. Now comas the question, as 
this complaint against the sale is riot covered 
y section 90, whether a second appeal lies. 
It has been held in Anantharama Iyer 
V. Vettath Kuttimalu Kovilammal (2) a 
ground for setting aside a sale maybe alleged 
de hors rule 90; and that such in alhga. 
tiou would be covered by section 47. It was 
contended by the learned Va^il for the re- 
spondent that even if the allegation was 
within section 47, if it can also be brought 
under rule 90 of Order XX£, there will bs 
no second appeal by virtue of the prohibition 
ooDtained m section 104, clause (2). Asimuddi 
Sheikh V. Sundari Bibse (3) and SAeo Prasad 
Stnyh V Premma Kuar (4), have taken this 
^ew Anantharama Iyer y. Vettath Kuttimalu 
Kovilammal (2) impliedly accepts this prin- 

tuL i. that may be, we are clear 

that the ground of complaint relating to tbs 
violation of rule 66 can only be considered 
under section 47. Therefore, there is an 
appeal and a second appeal against a deci- 
sion relating thereto. We ovjrrnle the pre- 
limmary objection. On tbe merits, the 
point most pressed by Mr. Madhavan Nair 
18 that tbe failure to give notice before settl- 
ing the proclamation was an act of fraud 
w 10 resulted in his olienia beinff kept 
Ignorant of the subsequent sale and that, 

367f si* w'sS’' “• 

0. L.* J°22^ 

(4) 43 lo’d. Oas. 522i 40 A. I22| 16 A L. J. 920. 
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therefore, they are ODtitled to rely on seotion 
18 of the Limitation Aat to save the bar. 
We mnet eay that this allegation is not 
olearly made, bat looking to the plaae in 
wbieh it appears, we are not satisfied that 
the appellant did not complain of this pro- 
aednre on the part of the deoree-bolder as 
frandalent. 

The Coorts below, eepeoially the lower 
Appellate Court, in dealing with the qaestion 
of fraud, have relied on deoiaions whieh lay 
down that in order that seotion 18 may be 
applied, the fraud must be subsequent to 
the sale and not anterior. At this stage of 
the oaee, we prefer to express no opinion 
on this point. In our opinion, it is neoessary 
that the Subordinate Judge ehould be direct* 
ed to find epeoifioally, whether the deoree- 
bolder fraudulently failed to give notioe to 
defendants Noe. 5 and 23 as required by Order 
XXT, rule 66. On the return of the finding 
the qaestion of materiality of the damage 
and its relation to the irregularity will be 
oonsidered, as well as the qaestion of law 
whether the fraud should be snbseqaent to 
the sale if seotion 18 is to be applied. 
Finding will be submitted in six weeks and 
seven days are allowed for filing objeotions. 

In oomplianoe with the order contained in 
the above judgment the Temporary Subor- 
dinate Judge of Ottapalam submitted the 
following 

FINDING.-~The ease has been sent baok 
for a speoifio finding whether the deoree- 
bolder fraudulently failed to give notioe to 
the defendants Nos. 5 and 23 as required by 
Order XXI, rule 66 of the Code of Civil 
Prooedure. 

2. It is oonoeded on both sides that in 
settling the sale proclamation the District 
Munsif failed to comply with the provisions 
of Order XXI, rule 66 of the Code, re- 
quiring notioe to be given to the deoree- 
bolder as well as the judgment-debtor before 
the proolamation is drawn up. The fasts 
in oonneotioD with what happened in tbe 
exeonting Court will be found stated in 
paragraph 4 of my predecessor’s judgment. 
It being admitted that notioe was not in 
fast served on tbe defendants Nos. 5 and 23, 
tbe further question arises as to whether 
the omission was due to any frandalent 
aot or eontrivaneeoD the part of the deoree- 
bolder, 

I 


3. Mr. V. Raman Nair, who appeared for 
tbe defendants Nos. 5 and 23 at the hearing 
before me, sought to make out a oase of 
fraud by an elaborate reference to tbe 
whole of the proceedings that took place 
before tbe lower Court both before and 
after tbe sale. His position was that fraud 
by Its very nature is not snsoeptible of direct 
proof in oases like this and that tbe Court 
most infer it from a consideration of all 
tbe oiroumstanoes, On this basis I was taken 
through all tbe papers in the oase and with 
special reference to the entries in the B. 
Diary. It was contended that there was 
no service at ell on tbe defendants Nos. 5 end 
23 at any time from the inception of exeoution 
proceedings owing to tbe deoree-bolder having 
already elaborated in bis mind the scheme of 
frand which he eubseqoently oarried into 
efieot at various stages of the exeoution 
oase and that tbe Court must start with 
such non service of notice under Order 
XXI, rule 22, for judging of tbe later 
proceedings. The gross undervaluation of 
the 4th item in tbe sale proolamation and 
the fact that there were only three bidders 
ID all, ooDsisting of the deoree-bolder 
himself and two of his oreatures, were 
also alleged to be material facte to be con- 
sidered in arriving at a finding, 

4, As regards tbe question of service of 
notice on tbe defendants Nos. 5 and 23 tbe 
Distriot Munsif deals with tbe matter in 
paragraph 10 of hie order, and taking into 
consideration the relationship of these parties 
with the other members of the Tarwad and 
tbe ciroomstances attending the service of 
prcoesees, I think it must be held that 
there was valid service. It is true that 
tbe lower Court has not taken care to 
record in tbe order sheet that the defend- 
ants had been duly served. But where, 
as in tbe present oase, the later 
proceedings show olearly that tbe Court 
oonsidered that doe service has been 
effected, tbe mere omission to pass a speoifio 
order on tbe return of tbe prooess-eerver 
that tbe process had been duly served is 
not of mnob oonsequenoe. I need only refer 
to Mahomed Mera Bowther v, Kadir Mera 
Boicther (5). 

5. The main oontention which forms the 
basis of the argument fails. There remains 


(6) 22 lud. Caa. 802, (1914) M. W. N. 08, 
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the opeoi6o point as to whether the omission 
to serve notioes on the defendants Nos. 5 
and 2i in oonnestion with the settlement 
of the proelamatioD of sale under Order 
XXI. rule 66 (2), was due to the deoree- 
holder’s fraud. As to this the defendants 
have no ease at all. 

6. There is absolutely nothing on reoord 
from whioh it oan ba suggested that fraud 
must have been at the bottom of the failure 
to observe the prooedure laid down by the 
rule. Under section 257 of the former 
Code there was no provision at all for the 
issue of notice to the parties before the 
sale was settled by the Court. But when 
the seotion re>emerged in the new Code as 
Order XXI, rule 66. the words "after notice 
to the deoree bolder and the judgment* 
debtor” were added in olanse 2, apparently 
with the object of rendering the proclama- 
tion as full and accurate as possible by 
calling upon the parties to oontribute such 
facts within their knowledge as would 
help the Court in arriving at a correct 
estimate of the particulars to be 
inserted in the proolamstion A subsidiary 
object may possibly have been to prevent 
the parties from afterwards questioning the 
sale on the ground of waut of knowledge. 
However tbis^ may be, the fact remains 
that the provision for previous notice to the 
deoree holder and the julgment-debtor has 
been newly introduced in the present Code 
and it emphasizes the view held by the 
Courts that an execution sale is primarily the 
act of the Court itself. See Bi^a of Kalahasti 
V. Maharamh of Venkatagiri {Q). U thus 
obvious that whether notice is given or not to 
the parties in connection with the drawing op 
of the sale proclamation, it is in the brst 
instance a matter for which the Court alone 
is responsible. This is made all the more 
clear by the provision that notice should 
issue to the desree. bolder aUo. I-, is the 
latter that sets the Court in motion by 
his execution petition praying for sale of 
property and in no case could any step 
be taken in execution without his knowledge 
or active oo operation. Farther, with 
regard to sales it is the decree-holder that 
prepares and Gles in Court the draft pro- 
clamation which is to bsaooep'ed afterwards 

t ! \fo 


with or without amendments by the Court. 
That notwithstanding these well known facts 
the Legislators should have thought it 
necessary to require in the new Code that 
a notice must go to him quite as much 
as to the judgment debtor calling their 
attention to the fact that the Court is 
about to settle the terms of the sale is 
almost coDolusive as to the Court being 
made solely responsible for the sale, pro* 
olamation. In a case, therefore, of an allega* 
tioD of fraud as regards the omission to 
issue notice under Order XXf, rule 6S, to 
the judgment-debtor there most be clear 
and positive evidence that the decree holder 
contrived by some act or other to mislead 
the Court into not doing its duty and to 
stay its band in the matter of issue 
of notice. Short of this, it may bs pointed 
out, a charge of fraud must inevitably break 
down, 

7. In the present case the records show 
that the District Munsif overlooked the 
additions introduced in rule 66 and that 
be alone was responsible for not passing 
an order for the issue of notice to the 
parties. lu my opinion, the decree-holder, 
whatever complexion his other acts may 
bear in the matter of the execution sale, 
must be pronounced to be innocent of any 
fraudulent act or complicity in conneotioD 
with the question of notios under rule 66. 

8. There would be eome snbstancs in 
the defendants’ contention if the decree* 
bolder bad put in a separate applioatton 
for settlement of s^le [fiie Order XXI, 
rale 63, clause (d) and if it were sb^wii 
that he managed to gat the Court to pass 
orders oa it without notice tc the defend* 
ante by means of eome device or eub* 
tsrfoge. Bat what happened was something 
quite different. The deores-holder filed an 
exeontioQ pstition ones for' all aud that 
was being kept on the file and various 
steps takeu. Most of the defendants bad 
appeared and had taksn tims to satisfy 
the decree. At this stage of the proceedings 
the defendants’ attention sesms to have 
been oonoeatrated oa the effort to raiss 
moaey and pay off the decree holder. This 
they ware unable to do aul evautaally 
their Pleader intimatal hs ha i no instruo* 
tions. On the same day the Gourb oallel 
for the usual papers for boiling the sals 
and then further proceedings ensued. It 
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wa8 for tho Court to have ordered notioe 
to issue on the parties as soon as the 
papers were filed. Bat as stated above, 
the District Muneif was apparently unaware 
of the newly added provisions as to notice 
in Order XXI, rule 66. He also overlooked 
tho provisions of rule 150 of the Civil Rules 
of Practice, 1905,” which provide for the 
settlement of the proclamation of sale after 
notioe to the jod^ment-debtor or other party 
whose property is to be sold and after hearing 
his objections, if any. 

9. The decree-holder’s Vakil dwelt upon 
the imperfections in the defendants’ affidavit, 
which omits to give any details or partioulars 
of the fraud set up and based a series of 
arguments thereon. In the view I take of 
the question remitted it is not necessary to 
deal with this aspect of the care. 

10. I find thet the failure to give notioe 
under Order XXI, rale 66, was due to 
inadvertence on the part of the executing 
Court and that the decree-holder was not 
respotsible for it in any way. 

' This second appeal coming on for final 
hearing after retarn of the finding of the 
lower Appellate Court upon the issues 
referred by this Court for trial, the Court 
delivered the followincr 

JUDGMENT. — Ths boding is not attack* 
ed. and, therefore, accepting it, we dismiss 
from consideration the argument based on 
section 18 of the Limitation Act. 

It is then contended that, as the petitioners 
were parties to the litigation, the Article 
of Schedule 1 of ihe Limitation Act to be 
applied is No. 181, not No. 166. This is 
contended with reference to the recent 
decision of the Full Bench in A. A. A. O. 
No. 105 of 1917, Tkattantavita v. Puthali- 
thau Kawii &ombi Aliassan (7). But that 
decision dealt with a claim to apply Article 
No, 165 and we do not think that its 
application and (hat of Article No. 16 ) stand 
on the same footing or can be dealt with 
on similar o^Dsiderations. We have not 
been shown reasons for restricting the very 
comprehensive wording of the latter to 
eiolude the present case. 

Lastly it ie orged that the sale is un* 
lostainable on its merits, beoanee owing to 

(7) 68 Ind. Caa. «7j 73 M. L. J. 3*0, 10 L. W. 410, 
28 H. L* T. 297, (1919) M. W. N. 732, 42 M. 763 
(P.B.), 


the absence of notice to petitioners ofj the 
proceedings for framing proclamation it was 
held without jurisdiction and is a nullity. 
Spam ilondal v. Soti Nath Baneriei'. (1) 
is referred to in this oonreotion But there 
the notioe, absence of which was relied on, 
wae one required by Order XXI, rule 22, 
and its issue was a condition precedent 
to the validity of any execution prooeedioge. 
The notice referred to in Order XXI, role 
66, is an incident in the course of execution 
proceedings, the validity of which is in. 
dependent of it. Taking this view we dis- 
allow this contention also. The appeal 
against appellate order is dismissed with 
costs. 

M.C.P. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. b03oFl919. 

July 17, 1919. 

Fresentx — Sir Henry Rattigan, Kt., 

Chief Justice. 

KISHAN DAYAL— Defendant— Appblunt 

V^TiUS 

RODU AND OTBBRS— Plaintiffs and Husam ^ 
mat BAHADRI and another — Defendants . 

— Respondents. 

CyNjsfntcOoJi of ilocuinent — lutenlion oj parties — 
Conducl-’-ihrfgage hij sejeral joint owners — Transac- 
tion, lohctticr divisible — Refusal of one to execute, effect' 
of. 


Plaintiff suod fcir a declaratory decree to tho 
effect that certain land was liable to attachment 
and sale in execution of bis decree against the 
defendants. It appeared that tho land was released 
from attachineut on the objection of S'., who con., 
tended that it bad been mortgaged to him. The 
mortgage deed was drawn up in favour of K and 
was to have been executed by tbroo persons, who 
wero joint owners in equal siiares of the land in 
dispute One of these three refused to execute it on 
the ground that it was without consideration: 

Beld, *1) that as the mortgage deed was not 
signed and executed by all three joint owners of the 
land, it was incomplete and conferred no rights' 
whatever upon K.-, [p. 814, coI._I.] 

that the mortgage was intended to bo one 
single and indivisible tiunsactiou aud could not bo 
split up Cp. 814, cols. 1 & 2 3 

Tho construction to be put on a particular trans. 
action must depend upon the intention ot the parties, 
os inferred from their acts and conduct. , []>. 814, cols 
2 .] 

Second appeal from ihe decree of the 
Additional Judge of Kangra at Dbarmeala, 
dated the 20th Jannary 1919, affirming that 
of the Muneif, 3rd Clasi;, Nurpnr, District' 



INDIAN OASES. 

KOMUD BBHARI PAL V. HIEI CHABAil SARDAB. 


tl919 


d^tod th0 30bh 1918f dsordsiD^ 
the olaim with costs. 

Mr. Badrud Din Qureski, for the Appellant. 

Mr. Manohar Lai for Lala Jagan Nath, for 
the Respondents. 

JUDGMENT. — Plaintiffs sned for a 
declaratory decree to the effect that 4 hanaJs 
3 marlas of land which had been released 
from attachment by order of the Coart, 
dated the 6th October 1917, were actaally 
liable to attachment and sale in exeoation 
of his decree asrainst defendants Nos. 1 
to 3. It appears that after the land bad 
been attached by the decree«bolder, one 
Kisban Dayal, defendant No. 4, objected to 
the attachment on the ground that the 
land had been mortgaged to him by an 
unregistered deed, dated the 25th November 
1916, for Rs. 35. His objection was opheld, 
the property was released, and the decree* 
holder accordingly brought the present suit. 
It appears that the mortgage deed was 
drawn np in favour of Kisban Dayal and 
was to have been executed by Salo, Santa 
and idu92nmat Bjhadri, who are joint 
owners in equal shares of the land in suit. 
The deed was duly signed and executed 
by Salo and Santa, bat Musammat Bahadri 
refused lo execute it on the ground that it 
was without consideration. The 6rst Court 
held that the mortgage deed was incomplete 
and gave no rights to Kisban Dayal and 
that ooneequently plaintiffs were entitled to 
the desree prayed for. The Additional 
Judge on appeal upheld the order of the 
first Court and upon the same ground. He 
further held that the mortgage was not 
effected 6ona fide, that no mutation had taken 
place, and that even up to the date of 
euit Kisban Dayal had made no attempt 
to have mutation effected in his favour 
He also points out that it has been proved 
that the land is still in the possession of 
defendants Nos. 1 to 3, though the mortgage 
was Bupposed to be with possession, and 
that It IS defendants Nos. 1 to 3 who have 
been paying land revenue. 

The defendant Kiehan Dayal has appealed 
to this Court, and on hie behalf it is con. 
tended that the mortgage was effectual if 
not againet Musammat Bahadri, at all events 
M the extent of the shares of Salo and 

both aides 

I am of opinion that in the present ease the 
mortgage was intended to he one indivisihle 


transaction and that it cannot be split up 
in the manner desired by the appellant. 
It ie further obvious that the mortgage was 
not a genuine transaction and that none of 
the parties to it intended that it should be 
acted upon. In oases of this kind the oouf 
etruotion to be put on a particular transaction 
must depend upon the intention of the parties 
as inferred from their acts and conduct, 
and in the present case, even if it can be 
assumed that the transactiou was intended 
to be genuine, there is nolhiug in the 
deed itself to shew that the mortgage was 
not one single and indivisible transaction 
but in actual fact three separate and distinct 
mortgages effected by one instrument. The 
consideration was stated in a lump sum and 
there is no speoifioation of the shares of the 
mortgagors. I hold, therefore, that nnleas 
and until the deed was signed and executed 
by all three joint owners of the land, it wa», 
aa found by the lower Courts, incomplete 
^d conferred no rights whatever upon 
Kisban Dayal, defendant No. 4. 

This appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Refbbsnos No. 3 of 1918. 
November 20, 1918. 

Prerent— Mr. Justice Newbould and 
Mr. Justice Panton. 

KUMUD SBHABT PAL-Plaintifp 

versus 

SARDAR — Depcmdant. 

n 1903;, SN. 7,94,95, 

0. XKXVm, r. 6, 0. L^Prouincial Small Cause Court, 
power of to attach moveables before judgment— Orders 
excluded from jurisdiction of Small Cause Court. 

% 

A Prorincial Small Caose Court or a Court 
exeroigmg the powers of a Small Cause Court has 
oor?/” moveables before judgment, [p. 816, 

fl excluded from the jurisdiotion of a 

j L- Court are those speoifioally mentioned 

m section 94 of the Civil Procedure Code as injuno. 
nnaf interlooutory orders, that is to say, orders 
tode^r clause (ej or clause (ej of the section, [p. 816, 

9*^*^ reference by the Munsif, 2Qd Court, 
Alipore, dated Jane 10, 1918, 
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MiNAE OIR V. EISHIN EADR. 

Babn Ram Oharan Mitra (Senior Govern- 
ment Pleader), for the Government. 

JUDGMENT. — This is a reference nnder 
role 1, Order XLVI, of the Civil Prooedore 
Code by the Monsif of the 2nd Court at 
AHpore vested with Small Cause Court 
powers. The point referred is whether a 
Provineial Small Cause Court has the power 
to attaoh moveables before judgment. 

The provision of the Code relating to 
attaehment before judgment is role 5, 
Order XXXVIII. Order h of the First 
Sohedule of the Code provides that oertain 
portions of that sohedule shall not extend 
to Courts oonstituted under the Provinoial 
Small Cause Courts Aot, 1887, or to Courts 
exeroising the jurisdiotion of a Small Cause 
Court under that Aot. It is quite clear 
that there is nothing in Order L to prevent 
Small Cause Courts exeroising powers of 
attaohment before judgment. 

The only other provision in the Cede that 
requires to be considered is section 7 of the 
body of the Code. Under that section, eeo< 
tions 94 and 95, so far as they relate to in- 
junctions and interlocutory orders, do not 
extend to Provincial Small Cause Courts 
or Courts exercising the jurisdiotion of a 
Court of Small Causes. 

The referring Monsif seems to have thought 
that all orders under section 94, including 
those under clause (5) of that section, 
must be held to be interlocutory orders. 
In dealing with this reference it is not 
necessary to consider whether orders for 
attachment before judgment can under any 
circumstances be regarded as interlocutory 
orders: but we are certainly of the opinion 
that for the purpose of interpreting clause 
(5) of section 7 of the Code, an attaohment 
before judgment is not one of the inter- 
looutory orders there referred to. If it 
was intended to exclude from the jurisdiction 
of Small Cause Courts the powers to make 
any order of the nature described in section 
94, the words "so far as they relate to in* 
junctions and interlocutory orders” would be 
euperfluous. In our opinion, the only orders 
excluded are those speoidcally mentioned 
in section 94 as injunctions or interlocutory 
orders, that is to say, orders under clause 
(o) or clause (e) of section 9 4. We do not 
think that the new Code of Civil Procedure 
has made any change in the former law, and 


we answer the point referred by saying 
that a Provinoial Small Cause Court has the 
power to attach moveables before judgment. 

Answer accordingly. 


LAHORE HIGH COURT. 

Secoxd CiViL Appeal No. 2397 of 1915. 

May 19, 1919. 

Present'. — Mr. Justice Broadway and 
Mr. Justice Abdul Raoof. 

NANAK GIR — Dbfbmdant — Appbllamt 

versus 

Musammat XISHEN XAUR akd other?, 
MiMO.i8, TuROCGd GHANAYA GIR 
— Plaimiipf.?~Rbsponi>cnts. 

Uitidit Laxv - Succession -Sister, whether can succeed 
a« bandhu. 

Under the Ilindu Law a sister can come in as a 
band/iu. [p, 816, col. 2.} 

Raghunatk Kuari v. Munnan Misr, 20 A. 191( 
A. W. N. (1.898) 13, tfallanna v. Ponnat, 14 M. 149; 1 
M. L. J.46, foUowed. 

The decision of the qiiestios, however, depends 
upon the special circumstances of each case and on 
the consideration of the respectivo relationships of 
the parties, [p. 816, col. 2.] 

As against an utter sbrangor a sister of the 
deceased has undoubtedly a preferential right of 
succession, [p. 816, coi. 2.J 

Second appeal from the decree of the 
District Judge, Ludhiana, dated the 19th 
July 1915, affirming that of the Additional 
District Judge, Ludhiana, dated the Ist 
October 1914, decreeing the claim. 

Mr. N. 0, Mehra, for the Appellant. 

Lala Jagan Nath, for the Respondents. 

JUDGMENT, — The facts giving rise to 
this suit out of which this appeal has arisen 
are the following: — Nihal Gir, a Subedar id 
the army, acquired the property in suit and 
was in possession of it till bis death in 
1897. He left on bis death two widows 
Jai Dai and Naraini. After him his widow 
Jai Dai and his son Harnam Gir, succeeded 
to the property. Harnam Gir died in 1905 
leaving e widow Musammat Khemi, 
two BODS Bieben Gir and Kishen Gir 
and three daughters Musammat Kishen 
Kanr, Musammat Bisben Eaur and Musam- 
mat Saoti. His share was inherited by his 
two sons Kishen Gir and Bisben Gir. Tbg 
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latter having died in 1907 was suooeeded 
by bis surviving brother. Musammot Jai 
Dai having died in 1908 Kishen 6ir suo- 
oeeded to her share also, Kishen Gir hav 
ing died, the names of his grandmother 
Musammat Naraini and her nephew feister's 
son Nanak Gir) were entered in tbe revenue 
papers as his suooessors. Thereupon Musam^ 
mat Khemi, tbe widow of Rarnam Gir, and 
one Eanhya Gir, a nephew of Nihal Gir, 
instituted a suit against Musammat Naraini 
and Nanak Gir for the possession of the 
property in dispute- The ease eventually 
oame up in appeal before the Chief Court. 
Daring tbe pendency of tbe appeal in the 
Chief Court Musammat Naraini having died, 
tbe appeal was proseout-ed by Nanak Gir 
alone as tbe sole surviving appellant. It 
was oontended on his behalf that assuming 
that he bad no title to the land in dispute 
Kanhya Gir, respondent, had no right of 
sucoession in tbe presenoe of the daughters 
of Harnam Gir as the laud was the self- 
aoQuired property of Nibal Gir. It may be 
noted here that Musammat Khemi, haviog 
oontraoted a seoond marriage, had been held 
by the Divisional Judge to have forfeited 
her life estate as tbe mother of Kishen 
Gir. The dispute in the appeal was, there* 
fore, between Nanak Gir on the one band 
and Kanhya Gir on the other. It was 
admitted- by the Counsel of Kanhya Gir at 
the bearing of the appeal before the Chief 
Court that the daughters of Harnam Gir 
had- a right to succeed to the property 
in preference to his client. Tbe learned 
Judges accordingly allowed the appeal on 
the ground that in tbe presenoe of the 
daughters of Harnam Gir, Kanhya Gir bad 
no right to sue for the ejectment of Nanak 
Gir. The appeal was accordingly allowed 
and tbe suit was dismissed. 

Tbe present suit has now been instituted 
by the three minor daughters of Harnam 
Gir for the possession of the property in 
dispute, on tbe ground that under tbe law 
they are entitled to succeed to the property 
left by their brother Kishen Gir who has 
left nO' issue. The suit was contested by 
Nanak' Gir, defendant, on the ground that 
be being tbe chela of Nihal Gir, who was 
a sanyasit had a preferential right • to 
succeed and that tbe plaintiffs as the sisters 
of Kishen Gir • bad no superior right ol 
succession. Both tbe Courts below have 


held as a fact that Nanak Gir has failed 
to prove that he was a chela of Nihal Gir. 
They have held that tbe plaintiffs are en- 
titled to suoieed to the property left by 
Kisbfcu Gir and have given a decree io 
favour of the plaintiffs for the posse'^sion 
of tbe prooerty in dispute. 

Nanak Gir has come up in second appeal 
to this Court and fourteen gronuds of 
appeal have been taken in the memorandum 
ofapoeal on his behalf. Moat of the pleas 
taken either challenge Bndings of fact or 
raise irrelevant questions. The only relevaut 
question that hss been urged before 
us and which we are called upon to decide, 
is whether under the oironmatanoes of this 
case the plaintiffs are entitled to come in 
as tbe heirs of their brother Kishen Gir, ihe 
last owner. Having regard to the rulings in 
MuUani Ohand v. Lala Mai (1), Ragkunath 
Kuari V Munnan Misr (2), Mari v. Ohinnam.- 
mal (3) and Nallanna v. f onnal (4) rsfer- 
red ^ to by the Court of drst instance 
in its judgment, there can be no donbli 
that sisters can oome in as Bandbus under 
the Hindu Law. The decision of the qaes* 
tioD will, however, depend upon tbe special 
circumstances of each case and on the con- 
sideration of tbe respective relationship of the 
contending parties. In this case, however, 
there is no diffioolty in deciding the ques- 
tion, as tbe defendant Nanak Gir is admit- 
tedly an utter stranger and has no right to 
compete with the plaintiffs. He has failed 
to prove that he waa a chela cf Nibal Giri 
In this view the decisions of the Courts 
below are correct and the appeal must fail. 
We accordingly dismiss it with costs. ' 

Appral dismissed, 

(1) 180 P. R. Ifi89. 

(2) 20 A. 191: A. W. N- (1898} 13 

(3) 8M 137 at p. 130. 

(4> 14 M. 14t»; 1 M. L. J, 46. 
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MADR4S WQH OOURr. 

Criuikau. Rifvisi )5f 0 »>s N > 163 of 19^9. 

Criminal Revision PeriTio-f No 13 d op 1919, 

Seotember 9, 1919. 

Presentt — Mr. Joatia© Soshagiri Aiyar. 

KARaPPAOHAKKlLI-CoaPLiiNAHT 

— P&n riONBK 
ver««8 

PALANISWAMl GOUNDAN and oiaERS 
— Accosed — Respondents. 

Cnminal Procedure Code (Act V oj l8ri8A -*37 
^V>i$charge, order of— Revision by Sessions Judge «<• 
District Magistrate -Further enquiry, when to be 
directed. 

The power ot revision granted to a Sessions Judge 
or District Magistrate under section 4:^7, Criminal 
Procedure Code, to direct further enquiry in a case 
of discharge by a Subordinate Magistrate is not 
to be exercised as if the case were being heard 
oil appeal The Revisional Court has only 
to SCO whether the evidence is of such 
a character that it is possible to cme to ouly one 
conclujiou upon it, viz., that the accused has been 
guilty and that there has been a miscarriage of 
justice consequent upon the one-sided or perverse 
view taken by the trial Magistrate, [p 818, col. l.J 
Queen-Empress v. Dalasinnalamli, 14 M 8^4 
(P. B.){ r M. L. J. 2 Weir 557 6 Ind Dec. 

(n. 8.) 284; Karnyanasieami Naiduv. Emperor, 1 lud. 
Cae 2i6;32 U 2 0; 6 M. L. T 233 (F. B.j; 19 M. h. 
J. 167; 0 Cr. L. J. 192, explained. 

Petition, under seotiona 43 j and 4^9 of the 
Code of Criminal Prooedore, 1893, praying 
the. High Court to revise the order, dated 
20th Daoember 1918, of the Court of Session 
of the Opimbaiore D. vision, in Criminal 
Bevieion Petition No. 34 of I9l8. preferred 
againet the judgment of the Court of the 
Acting Third Claes Magistrate, Dharma- 
puram, in 0. C. No. 227 of I9l8. 

FACTS. On a charge of hurt, the accused 

were discharged after the examination of the 
prosecution witnesses. The complainant 
applied in revision to the Sessions Judge, who 
simply affirmed the order of discharge on 
the findings ot the lower Court. Hence the 

present revision petition. 

Mr. K. V. 8«sha Aiuangar, for the Petition* 
er. — Section 4.'7 read with section 435 of 
the Criminal Procedure Code makes it 
inoambeot oo the Sessions Jndge to apply 
hig mind to the facts alleged and the evi- 
dence adduced in the ease and see for 
iiimeeli whether the findings of the Magis* 
imta a>e correct. An incorrect finding is 
one of. the things to be examined intoon 
TOTiifOn, 'the jndgment must show that 


such examination has taken place. It is not 
enough to say that there is no reason to 
interfere. Reasons must be stated why the 
discharge is to be confirmed. The powers 
on revision are fully dealt with in Queen- 
Empress V. Balasinnitavibi (l)and Narayana- 
swnmi Nnidu v. Emperor (*21. 

[Ses ♦lOiBi Aitab, .1.— That the Sessions 
Judge thinks that there has been mis* 
appreciation of evidence is no ground for 
interference.] 

When a discharge is challenged as impro- 
per, he is bound to consider the grounds of 
impeachment. 

[SesHiOiiii Aiyab, J.— Granting that he is 
'bound to consider, be is not bDUoI to 
interfere unless he considers the discharge as 
improper. At any rate the High Court won't 
interfere unless it can be shown that the 
only oonolu<^ion possible on the evidence was 
as to the guilt of the aosused.] 

Mr. V. 0. Se.sha Ohariur, for the Respord* 
* 

euts, was not called upon. 

ORDER. — This is an application to revise 
the order of the Sessions Judge of Coimba- 
tore refusing to interfere with the order of 
discharge made by the Subordinate Magis- 
trate. The accused was charged under 
ceotion H23, Indian Penal Code, with having 

beaten the complainant with what is known 
as Sattaivar or rope attached to a stick which 
is not infrequently used in villages. The 
Magistrate came to the conclusion, aftw 
taking into account the medical evidence^ ip 
the ott-e, that the evidence as to the beating 

was discrepant an I thac there wera no suffi- 
cient groDods for bsUaviog that the accused 
acted in the manner suggastai by the pro- 
eecution. Thereupoo au application was 
made to the Sessions Judge to direct further 
enquiry. It is to be regretted that the 
SassioDS Judge has not expressed any opinion 
upon the evidence in the case. That would 
have put an end to this revision petition. 
He has proosedad upon grounds which one 
might say are not quite relevant to the 
consideration of what ought to have been 
taken into aoconnt in dealing with a petition 
under section 4 J7. Mr. Sesha Aiyangar drew 
my attention to the fact that the Appellate 


(1) 14 M. 334 (p. B.)J I M. L. J. 343; 2 Weir 657i 

M. 220, 6 M. I,. T. 233 
(F. B.); ^9 M. h. J. I57i 9 Cr. L. J. 102, 
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Judge, be be a Magistrate or a Sessions 
Jndge, wbo deals with an applioation under 
sestioD 437 bas larger powers than the High 
Court bas in dealing with similar matters. 
It is trne, as has been pointed oat in Quefii‘ 
Empress v. Balasinnatambi (1) and Naraya* 
nastoami Natdu v. Emperor (2), the Sessions 
Jndge or the District Magistrate can come 
to the oonelnsion that there has been an 
improper appreciation of the evidence, and 
that the Magistrate should be directed 
to farther enqaire into the trath of the 
complaint. Ido not cnderstand the deoi* 
sioDS to lay down that the Appellate Goort 
has to act as if it were hearing an appeal 
in a criminal case. The powers with which 
the Magistrate or Sersinns Jndge is clothed 
are powers of revision; and in exercising those 
powers of revision what the Appellate Gonrt 
has to see is whether the evidence isofettoh 
a character that it is possible to come to 
only one eonolnsion npon it, namely, that 
the aoonecd has been goilty, Tbe mere 
fact that if he had heard tbe evidence 
bimrelf be would have come to a different 
oonoIasicD on the facts would not ordinarily 
be a sufficient ground for setting aside the 
order of discharge. It may not be a qaes* 
tioD of perversity, but it must be very near 
it. The Appellate Court mast satisfy itself 
that there bas been a miscarriage of justice 
ooneeqcent upon the one-sided or perverse 
view taken by the trial Magistrate. The 
Legislature, if Mr. Sesha Aiyangar’s oonfen- 
tioD is accepted, bas given to tbe complain* 
ant a right of appeal in all cases cf discharge. 
In my opinion, unless the Appellate Court 
is (atisBed that there has been either of 
tbe elements which 1 have already indioat* 
ed, it should not set aside the order of 
disobarge. 1 have made these observations, 
as questions relating to the setting aside 
of the order of discharge have come before 
me frequently during the last two or three 
weeks and 1 think it desirable that 1 should 
express my view on this question of law. 
As I said before, the Sessions Judge would 
have done well if be had expressed his own 
opinion on the facts of the case. As he 
has not done so, I heard Mr. Sesha Aiyangar 
upon tbe facts and 1 am satisBed that if I 
were the Sessions Judge I would not have 
Bet aside the order of discharge. I have 
heard tbe evidence read and I am clear that 
the oonclasion come to by the Seseions Judge 


[isi^ 

is nst uuvarrantad or that tbe Magistrate’s 
CDDoluston is so oud'sided or perverse as to 
have called for interference by the Appellate 
Court. For these reasons I am of opinion 
that the order of the Sessions Judge must 
be sustaiued though not for the reasons given 
by him. 

1 dismiss tbe petition. 

M. C. P. 

Petition dismissed. 


PATNA HIGH COURT. 

Civil Criuihal Revision No, 17 o? 1919. 

July 22, 1919. 

Present :^Mr. Justice Das. 

Shnikh ASIRUDDIN amd aMOTHBB 
—Petitioners 
versus 

EMPEROR— Opposite Pabtt. 

CrimiTial Procedure Code {Act To/ 1898.*, 8. 476 -• 
Order directing prosecution^lfo evidence on vkich 
conviction can be based-^Order, legality of. 

Where there is Oo evidence ou tbe record to show 
that an accused person is guilty of the offence with 
which be is charged, an order for his prosecution 
under section 476 of the Criminal Procedure Code 
is bad in law and must he set aside. Cp. 819, col. l.j 

Jtdul Sattar v. Emperor, 48 Tnd. Cas. 694] 
(1918) Fat. 35‘3{ 20 Cr. 1^. J. 9^ JadutMndan Singh 
V. Emperor, 4 Ind Cas, 710; 37 0. 260; 14 0. W. N. 
330; 10 0. L. J. 664; 1 1 Cr. L. J. 37, followed. 

Criminal revision against tbe order of 
the Sub' Divisional Magistrate, Sitamarbi, 
dated the 4tb Jonel919,8aDotioniDg the prose* 
cation of the petitioners under section 476« 
Criminal Procedure Code, for offenoea com* 
mitted under section 196, 471/109 and 
196/109, Indian Penal Code. 

Messrs. Ahghar, Qajendra Protad Das and 
Qour Ohandra Pal, for the Petitioners. 

JUDGMENT. — This application is direct* 
ed against an order passed by the Sub* 
Divisional Officer of Sitamarbi sanctioning 
the prosecution of tbe petitioners under 
section 476 of tbe Code of Criminal Pro- 
osdura for offences alleged to have been 
committed under seetion 196, 471, 471/109 
and 196/109, Indian Penal Code. 

It appears to me, reading the affidavit 
whioh has been placed before me, that there 
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is absolately no evidsnsa oa tba raoord to 
jastify the oooviotioa of the petitioners 
under the seotions whioh I have jast enumerat- 
ed. It has been held by this Court in 
the oase of Abdvl Sattar v. Empsror 
(1) that where there ^is no evidenaa 
on thereoordto show that the petitioner 
was guilty of any offenoe with whioh he 
is oharged, the order for his proseoution is 
bad in law and should be set aside. Mr. 
Jnstioe Mookerjee. in the oaee of Jadu^ 
nindan Singh v. Emperor (2), expressed the 
same view. He said: The principle whioh 
should guide Courts in taking aotion nnder 
seotion 195 or 476 is now well settled. 
No sanotion should be granted uolees there 
is a reasonable probability of oonviotion.” 
On the materials on the record 1 am of 
opinion that there is no reasonable probabi* 
lity of oonviotion and that, therefore, the 
order under seotion 476 is bad, and I 
aosordingly direst that the order sanotion- 
ing the projeautlon be set aside and that no 
further prooeadtogs be taken in the 
matter. 

Order set aside. 

(1) « lad. Cas. S94| (10:8) Pat. 362; 20 Cr. L. J 
04. 

(2) 4 lod. Cas. 710; 37 C, 250; U 0. \V. N. 330; 10 
O.-L. J. 634; 11 Cr. L. J. 37. 


MADa^iS HIGH COURT, 
CniiiiNiL Rsviaio^f C&sx No. 2d3 or 1919. 
CaiJiiNiL Revision PermON No. 2:17 

OF 1919. 

September 26, 1919. ^ 

Present:— ‘'idr. Justioe Seshagiri Aiyar. 

In re JAIMULL &.BDIN — PBriTiONBS — 

Accosio. 

Svidence Aci(l of iS72), t. 114, ill.(a,) —'Soon after,'* 
of—p€r$7n foanA in possession of stolen goods 
one year ajter thelt^ whether boisnd to explain possession 
— Presumption— Penal Ooie (Act XLVof 1360^, «. 4U. 

The expression “soon after” iu section 114, ill. fa), 
of the Evidence &ot would not apply to the case of 

f oods dUoovered thirteen months after the theft. Cp> 
19, col. 2; p. 820, col. 1.] 

A. person found in poissssion of stolen goods 2 or 
8 years after the tbnft is not bonud to explain his 
poiseuioa thereof. Lp. 820, col. 1.] 


Petition, under seotions 435 and 439 of 
the Code of Criminal Prooedure, 1898, 
praying the High Court to revise the 
judgment of the Sessions Court, Bellary. 
in Criminal Appeal No. 19 of 1919, pre- 
ferred against the judgment of the Court 
of the Sab Divisional 1st Class Magis- 
trate, Anantapur, in Calendar Case No. 2 
of 1919. 

PAOrS. — The aooused was oonvioted 
under seotion 411, Indian Penal Code, on 
the ground that 'be, in January 1919, 
was fouud in possession of certain articles 
lost by one V. in Docember 19i7.” Rslianoe 
was placed by the Court below on 
illustration (a) to section 114 of the Indian 
Evidence Act. 

Dr. 3. Swaminadhan, for the Petitioner.— 
The presumption under the illustration 
(a) to seotion 114 of the Evidence Ast 
arises only when the possession ia found to 
be soon after the theft. There is no 
allegation in the present case that a theft 
took place. Loss ia not always theft. 
Further, the possession was only more than 
a year after. It has bsen held in Ina 
Sheikh v. Queen-Empress (1) that such long 
interval precludes the presumption. That 
case has been fallowed in District 
Magistrate of Bellary v. Ohbava (2) (Miller, J.) 
and in Criminal Revision Case No. 320 of 
1919 (Spencer and Hrishnah, JJ.) 

Mr. V . L. Ethiraj, for the Public Prosecu- 
tor. — The effect of the interval is taken 
away by tbe other oiroumstanoes in tba 
oase. It is found that the aooused ia a 
habitual offender and properties stolen 
from various other persons were recovered 
from him. 

ORDBR. — Tbe conviction must be quash- 
ed. Tbe Sessions Judge begins his judgment 
by saying, “There is no time limiti 
however, applicable to the presumption in 
section 114 (a) of tbe Indian Evidence 
Act” (Act 1 of 1872). The section^ is 
clear upon the point. It says that “the 
Court may presume that a man who is in 
possession of stolen goods soon after tbe 
theft ie either tbe thief or has received 
the goods knowing them to be stolen, 
unless he can asoount for his possession,” 
Certainly 13 months after the theft is not 

(1) U 0. 160; 5 lod. Deo. (n. b.) 866. 

(2) 16 lad. Oas. 164; (1912) M. W. N.629; 13 Or.l;, 
J. 696. 
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"sonn after.” Moreover, the evidenoe of 
P. W. No. 7 shows that he lost the artioks 
some two or three ye^rs before. Even 
granting that the evidenoe of P. W. No. 7 
is to be accepted in its entirety that the 
articles now foand out belcneed to him, 
as pointed out in In'i Sheikh v. Q’ieen- 
Empress (1), this is not a case in which 
the accused should be called upon to explain 
his pciefeeaion. Miller, J., in District 
Magistrate (f Bellary v. Obbava (2) took 
the seme view and that has since been 
approved in Criminal Revision Casa 
No. 3v0 of 1919. I am in entire accord 
with the observations in Ina Sheikh v. 
Queen-Empress (1) and I ‘think that tho 
Magistrate was wrong in thinking that 
the accused was bound (o explain bis 
possession of the articles. 

I was told that there were other ai tides 
found in ftn open well in the ormpourd 
of the accused which was accessible to 
al). It docs not follow because certain 
articles were foond in a well which could 
have been reached by other persons, that 
the accused should have put them into the 
well having known them to be stolen 
property. In ny opinion ibe evidenoe 
upon which tho conviction is based is 
wholly icsiffioient to sustain a convioticn. 
I set aside tie oon\ict:cn and direct the 
bail bond to be cancelled. 

M. C. P. 

Ciraiciion ouashed. 


PATNA HIGH COURT. 

CsiAiihAL Rl!VnILl^ No. kO/ cF 1919. 

July 23, I9i9. 

Frfsint : — Mr. Justice Coutts and Mr, Justice 

Adami. 

JaGO Sl^^GH AMD OT( Eti — 
PBiniONkRS 
tersus 

EMPEROR- 0pp. »irE P*riv. 

CViiitinal Procedure Code CAct Vof\b^f>),s. S60 
•^Trantlor oj Magistrate — Trent dc novo— Return of 
Mugiitrale — Trial, ivhether can be started from stage at 
tchi'ch if had arrived before transfer. 


Wliou OQ the transfer of a Magistrate a criminal 
case pending before him is taken' up by another 
Magistrate and the trial is started denoro, the 
proceedings which had already taken place before 
the Magistrate who has been transferred are wiped 
out, and section .H50 of the Criminal Procedure Code 
gives no jurisdiction to such Magistrate on his re- 
transfer to tho distrtet to proceed with the trial 
from the point where he had left it. [p. 82J, col. 1 ] 

Criminal rovision agaiosfc the order of the 
Sessions Judge, Monghyr, dated the let May 
1919, affirming that of the Joint Magis- 
trate, Monghyr, dated the 20th March 1919, 
convicting the petitioners under section 
32?, Indian Peual Cole, and sentenoiog them 
to various terms of imprisonment. 

Messrs. Ocur Chandra Pol and Harihar . 
Prasad Sinha, for the Petitioners. 

The Assistant Government Advocate, fo..' 
the Crown. 

JUDGMENT. 

CooTrs,J. — The petitioners in this case, 
Jago Singh and Hurnandan Singh, have 
been convicted under section 325, Indian 
Penal Code. Jago Singh baa been sentenced 
to two years’ rigorous imprisonment. 

It appears that north of tbe petitioner’s 
house there is a plot of parti land which 
is claimed by both the complainant in 
the case and by the present patitionera. 
On this land and close to the wall of 
the pelitiorers’ house the complainant dug 
the foundation for a cowshed. After the 
trench f )r the fouodali >n had been dug and 
wh*le the complainant was away, tbe two 
petitioners came and bpgan to 611 up the ditob, 
one with a ko-ioli and the other with his 
bands. While they were doing Ihie, the 
complainant came on the scene and struck 
tbe petitioner Jago with a lithi, Har> 
nandan went into his bouse aid fetched out 
a spear with which be attacked the oom- 
plainant and some others who were with 
him, and then Jago went into the house 
and fetched out a sword with which he 
also attacked them. Tbe result was that 
the complainant and his friends were severely 
wounded. 

Turee points are urged before ns on 
behalf of tbe petitioners. First, that they 
have not exceeded the right of private 
defence; secondly, that the procedure adopted, 
in the trial is wholly illegal, and thirdly, 
that the Trying Magistrate went and ins* 
peoted the locality and, without making 
any report of bis prooeedinga or what bQ..^ 
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saw, haii importeii the 
peotion into his jadgment. Thera does not 
appear to be any foroe in the 6rst eon* 
tention. It may be that the petitioners 
have a slaim to the land upon wbioh the 
oomplainsnt dag the trenoh.bnt they had on 
right to go into their house and fetch out 
deadly weapons and with them to attack the 
complainant. 

On the second pointi however, it appears 
to me that the petitioners must succeed. 
What happened is this. The case was first 
taken np by the Assistant Magistrate Mr. 
Tbadani and the whole of the prosecution 
witnesses were examined and oross^ex* 
amined. At this stage Mr. Thadani was 
transferred and the Sub* Divisional Oflioer 
withdrew tbe case to his own file. In 
accordance with their right under section 
libO the accused demanded a Je no;o trial. 
Tbe trial was accordingly started again and 
was proceeded with by the Sab D.viainnal 
Magistrate, who examined some of the 
prosecution wirnesRes. Mr. Tnalani then 
again re'urnud Co Mongbyr and the Sub* 
.Divisional Magistrate re-traoeferred tbe case 
to his 61e, with the direocion that he 
was to take it op from the point where 
be, Mr. Thadani, had left it. This Mr. 
Tbadani d<d. H? finished tbe trial and 
the petitioners were convicted and sentenced 
as has already been e'at'-d. 

Tbe prooedare adr)pted is wholly illegal. 
When tbe Sab*D visional Magistrate took 
tbe case on bis own file and started tbe 
trial tie no.o, the prooeedinge before tbe 
Assistant Magistrate were wiped ont and 
section 350 gave the Aneistant Magistrate no 
jarisdiotioD to proceed on the evidence 
which he bad already recorded when the 
case was re-transferred to him again. It 
is not a case covered by section 350 at all. 
Conseiiaently tbe queation of material pre- 
jadioe does not arise. 

In this view of the case it is onneoessary to 
consider tbe last point which has been urged. 

I would only say that the Assistant Magis* 
irate abonld have made a record of what he 
observed and what be did at the time of the 
local inspection. 

Tbe oonviotioD and sentences most, there' 
fore, be set aside and the case ramanded for 
re«heaviDg. 

. Aoxiiif J.— I agree. 

•. Oa*9 remanded, 


PATNA HIGH COORF. 

Ori.minal RaVtSiou No. 22i of 1919. 
August. 4, 1919. 

/'resent'. — ^ir. Justice Dis. 

Oh'.udhry SaDHD CHARAN .SINGH 

— PtTlTlOJiKK 
versus 

UDHO PRASAD 'INGH -Opposite 

Partv 

Cihuinal Procedure Code (Acl (’ oj 189**J, ss 4.^0, 
476 - Penal Code *Act XLVof 1860 , 18 —Petitnjn 

before ilayiefratc asking that enquiry miaht be 7n<tdr 
^AJlegntions found tobe fahe^Order (li/ect'ny 
spcutionf legalify of -Juriidirfion — Rrvi>ieH 

Courff inlrrferencc by. 

Accused pieaonled a petition Ijct'oi-c a &ragisii'atc. 
stating that a oertain person was collecting men 
and that the accusdl was under the apprehension 
that the object was to cause liiin some iiijuvj', and 
asked tliat an onqiiiry miglit be made through tlic 
Police. After the enquiry the Magistrate, holding 
th it tlio petition w IS false and vex itious, directed 
the prosecution of the accused for nn offence 
iindcrsectiou of tbe Penal t^odc: 

Held, that the accused having given information 
to a vla.;istrate which had b;en held to h- false and 
whi sh was intended to causa the Magistrate to use 
his lawful powers to the injury or annoyance of 
nnotlier within the moaning of sectinu of tlie 
Penal Code, the order directing the prosecution of 
tlic accused could not be said lo be illegal, fp. 822, 
col. 2: p. 823, col, 1.] 

The mere fact that the High Court Mould, if 
dealing with u certain matter, have como to n 
conclusion different from that arrived at by a 
Subordinate Court is no reason for setting aside in 
revision an order which is not illegal [p. 82j, col. 1.] 

Criminal revision against; the order of 
the Sessions Judge, Arrab, refusing to 
make a referenoa under eeotion 43S of 
tbe Code of Criminal Prooedure against 
tbe order of the Sab Divisional Offiser, 
Arrab, directing the prosecution of the 
petitioner under section 182, Indian Pena! 
Code, 

Messrs. Yunus and Parmeshwn' Dayal, tor 
tbe Petitioner. 

The Government Advocate, for the 

Opposite Party. 

JUDGMENT. — This application is directed 
against an order passed by the Sub* 
Divisional 0£eer of Arrah giving sanction 
for the proseontion of tbe petitioner under 
section 47B of tbe Criminal Prosedura 
Code for baviog committed an offense 
under section 182 of tbe Indian Penal 
Code. There was an application againsc 
this order before the learned Sessions 
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Jodge of Arrab, bot the learned Sessions 
Judge tbonght that the finding of the learned 
Sab-Divisional Officer was perhaps open to 
objeotion on the groand of vagaeness. 
Bat be saw nothing illegal in the Magis- 
trate's procedure which would warrant a 
reference under section 438 of the Code 
of Criminal Prooedare. Accordingly be 
rejected the application. 

It is argued before me by Mr. Taaae 
on behalf of the petitioner that the peti- 
tion presented by bis client before the 
Police* which is the foandation of the 
proceedings against him, does not contain 
a single word which is false and, therefore, 
he cannot be pot on trial for having 
committed an offence nnder section 182 of 
the Indian Penal Code. 

It appears that there have been varioae 
disputes between the petitioner and the 
daughter and eon in-law of Baba Nathani 
Singh, who died leaving a Will by which 
he beaoeathed his property to bis daughter 
and son-in-law. There have been probate 
proceedings between the parties and there 
have been various criminal disputes between 
the parties. 

The petition presented by the petitioner 
before the Snb'Divisional Magistrate states 
that Udbo Praead Singh was oolleciing 
people from villages. He says that the 
pretext put forward by Udbo Prasad 
Singh was that they bad come for a jalta, 
but bis apprehension was that steps 
might he taken against him and bis 
relatives. He tbereupon asked for an 
enquiry to be made At once through the 
Superintendent of Police as to the fact 
why the aforesaid person was collecting 
people. He then proceeds to say that his 
presence in the Court may be taken note 
of and protection afforded to him. The 
learned Sub- Divisional Magistrate thought 
after the Police enquiry that the petition 
was false, vexations and annoying, and 
therenpon he has granted sanction under 
section 476 of the Code to prosecute the 
petiticner. 

Mr. Yunus on behalf of the petitioner 
argues that there is not a single statement 
in the whole ..petition which may be said 
to be false. There was undoubtedly, he 
says, a collection of people for the ialta. 
Undoubtedly (that is his next argument) 
the petitioner bad ao apprehension in bis 


mind that some steps might be taken 
against him by the people who bad 
collected, and, as he points out, there 
were various criminal disputes between the 
parties which naturally may have caused 
him a certain amount of alarm. But the 
question still remains that he did ask 
for an enquiry and an enquiry was 
undoubtedly made by the Police. Beading 
the petition as a whole, it appears tome 
that he does make a charge against Udbo 
Prasad Singh and others for having 
collected people from the villages for 
causing him some sort of barm. It is 
quite possible that there was some 
apprehension in bis mind that they might 
really do him some harm, and it is not 
for me now to express any opinion on 
the case at all. It would not be proper 
that I should. But clearly there was a 
charge against the opposite party for having 
collected people from the villages to cause 
him injury. The question, therefore, is, 
does it not come under section 182, Indian 
Penal Code? The charge against him may 
be false; it may be proved to be false 
on evidence, but can 1 at this stage 
interfere with the order passed by the 
Sub- Divisional Magistrate P The learned 
Sessions Judge came to the oonolnsion that 
he had no power at all and in my opinion 
he has come to a correct oonolnsion on 
this point. 

Now the QDsstion is, did the petitioner 
give any information to any public servant 
which he knew or believed to be false 
intcLding thereby to cause, or knowing 
it to be likely that it will thereby cause 
such public servant to use the lawful 
power of such public servant to cause 
injury to any person? That is the whole 
point. He undoubtedly has given informa- 
tion to a public servant. It has got to 
be determined in the trial whether that 
information is false or whether he believed 
it to be false. I cannot at this stage 
express any opinion on the point, nor can 
the learned Sub- Divisional Magistrate who 
disposed of this application. He undoubtedly 
made the application in order that 
such public servant may make an enquiry, 
and of course the whole subject matter 
of ths charge against him now is that his 
object was to cause the public servant to 
use the lawful power -to the injury or 
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RDBOyaDoe of some person. I am of opinion 
that there is no point of law in this 
matter and that, therefore, I cannot interfere 
with the order passed by the Sob-Divisional 
Magistrate. The case seems to me a very 
trifling one and it is quite possible that 
no more than a technical offence under 
that section has been committed by the 
petitioner. It is quite possible that if I 
had to deal with that application myself 
I would have come to another conclusion, 
but that is no ground at all for setting 
aside in revision ,an order which is not 
an illegal order at all. I, therefore, refuse 
the application. 

Application refuted. 


TiMTR&TAHI BlPIBilU, In fS. 

seoution for criminal breach of trust the pro- 
perty in dispute was delivered with the 
non- applicant’s consent. The prosecotion in 
fact was oniv withdrawn by the Police 
because the n jn-applioant professed his readi- 
ness to allow the property to be so delivered 
It is true that section 520, Criminal Proce- 
dure Code, does not prescribe the issue of 
a notice to any person before an order under 
that section is passed. But it is a general 
principle of law that an order duly passed by 
competent authority in favour of any person 
should not be set aside without that person 
being heard. If partionlar authority is re- 
quired (0 support this proposition, I would 
refer to Laxman Rangu, In re (11. 

The Sessions Judge’s order is set aside 
and be will now proceed to dispose of the 
application made to him under section 520, 
Criminal Procedure Code, after giving notice 
thereof and of the date 6xed for bearing 
to Musamnat Rajrani. 

Order tet atide, 

(1) 9 Ind. Ca«. 947; 35 B. 253; 13 Bom. L. E. 181; 
12 Cr. L. J. 169. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

CaiMiNAi Rbvhion No. 19 of 1917. 
March 6, 1917. 

rrcseni:— Sir Henry Drake Brockman, J. C. 
RAJARAM— Applicimt 


versus 

KUNJILAL— NoN-ApPLiOiKT. 

Criminal Procedure Code (Aci V of 1898^, «. 520 — 

notice, whether neceeaarf/— Order passed in favour of 
person, whether should be set aside behind his bocfc. 

Although aeotion 520 of the Criminal Procedure 
Code does not preaoribe the laaoe of notice to any 
person before an order under that aectiin la pnaaed, 
yet it is a general principle of law that an order duly 
pasaed by a competent authority in farour of any 
person should not be set aside without that person 

i^uman Banyu, In re, 9 Ind. Caa. 947; 85 B. 263; 
18 Bom. L. B, 181; 12 Cr. L. J. 169, followed. 

Criminal revision of the order of the Judge, 
Small Cause OouPfc, Raipur, dated the 20kh 
August 1917, in Mise^llaneous Case No. 49 of 
1917. 

Or. fl. 3. Oour, for the Applicant. 

Mr. 0. P. Dick, for the Non- Applicant. 

ORDER. — The order of the Sessions Judge 
in this matter is not supported either by the 
learned Standing Counsel for the Crown or by 
the non-applicant’s Pleaders. It was passed 
without hearing the present applicant, to 
wbomat the close of the non-applicant’s pro- 


MADRAS HIGH COURT. 
CaiMiWAL Rsvisiok Cask No. 147 of 1919. 
CrtiMiNAL Rsvisiok Psrmo.s No, 119 of 191P, 

August 7, 1919. 

Present — Mr. Justice Kumaraswami Sastrl. 
In re TANTRAVAHl BAPIRAJU AMD 

OrOERS — AcOOSED— P tTITIONiBB. 
Criminal Procedure Code (Act V of 1898), sa. .0, 
530 (h)— Trial before Bench of ilagiatrates—Evidence 
recorded in absence of onemember, effect of — Conviction, 
legality of. 

It is illegal for a Bench of Honorary Magistrates 
to convict in a case in which the evidence is 
recorded and the judgment delivered in the absence 
of one of the members of the Bench. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
jttdgmeot of the Court of the Ist Class 
Deputy Magistrate, Peddapur Division, 
iQ Criminal Appeal No. 83 of 1918, pre- 
ferred against the judgment of the Court of 
the 2Bd Class Bench Magistrates, Ooeanada, 
in B. 0. No. 2276 of 1917. 
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Pacts appear from fbe indgment. 

Sir. T lianiachandra Row, for tbe Petition* 
crs. — Tbe oonviotion is illegal. The judg- 
ment is not that of the whole Banob. 
One of the Benoh Magistrate} was absent 
when witnepses were examined. Tbe trial 
should not have gone on during his 
absence. The judgment also was delivered 
during hie absence. Tbe irregularity vitiates 
the trial. See Subramam'a fyer, In re (i). 

The Pybiio Prosecutor, for the Crown. -- 
It is only an irregularity which has not 
prejudiced the accused. In any oise the 
judgment was that of tbe majority. 

ORDER.— It appears from the affidavit 
Bled and the attendance register that one 
of tbe Magistrates, Hussain Khan Sahib, 
was absent on the 2ad May 1918 when 
the case was taken up and wituesses 
examined and also on the 25tb July 
1918 when judgment was delivered. 

I think that tbe absence on the 2nd 
May 1919 of one of the Magistrates vitiates 
the oonviotion. 1 need only refer to 
Subramania Iyer, In re (1), where it was 
held by Ayling, J,, that a oonviotion was 
illegal. A similar view was taken by a 
Benoh of this Court in Criminal Revision 
CaseNo. 4i6 of 1918 (Criminal Revision 
Petition No. 357 of 1918). 

1 set aside tbe oonviotion and direct that 
the oase be retried by the 2nd Claes Magis- 
trate of Oooanada. The Bne, if paid, will 
be refnuded. 

• Conviction set aside and retrial ordered. 

Conttclion quashed, 

M. c. P. 

(t) 29 Ind Cas, 320; 38 M. 304; 16 Cr. L. J. 489. 


PATNA HIGH COURT. 
Chiminal Revision No. i:04 op 1919. 
July 25, 1919. 

P7e$ent:^Ur. Justice Oontte and 
Mr. Justice Adami. 

8HYAM BEHARl SINGH— Pbtitionkr 

VfTSUi 


SAGAR SINGH— Opp'tsiTB Pa tt 

Criminal Prvcedare Code (net V of 18981 «« 
Z^^-Witklra.al of comyluint ss „ 
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several accused, effect of— Compounding offence Kith 
regard to one of several accused, e_ffect of. 

Sfctiou 248 of the Criiaiual Frocodurc Code 
coutoiuplatGs tho withdrawal of a complaint aa a 
whole. Where a complaint against soreral accused 
peraous is >vithdra\FD as againat one of them,' the 
withdrawal araoants to a withdrawal of the whole 
complaint in rospoct of all the aeoased. [p col 

The compounding of an offence in regard to one 
of serer>d accused persons amounts to a compound, 
ing of the offence in regard to all. [p. ts2P, col 1.] 

Crimiual revision against tbe order of 
the Additional Distriot Magistrate, Patna, 
affirming that of the Deputy Magistrate. 
Patna, refusing to withdraw the case against 
the petitioner. 

Mr. A. Sami, for the Petitioner. 

Mr. 5. P. Varma, for tbe Opposite Party, 

JUDGMENT. 

CocTTS, J.— In this case a oomplaint was 
made under section 323, Indian Penal Code, 
and section 24 of tbe Cattle Trespass 
Act against two persons, Sham Bebari 
Singh and Huroandan Singh, After prooeps 
had issued the complainant, S-igar Siigh, 
filed a petition to tbe effect that Hurnanaan 
Singh bad expressed his sorrow, that he 
had accepted his apology and asked that 
he should be acQuitted without hearing. 
The oaee was then proceeding against tie 
other accused Sham Bshari Singh, when 
he filed a petition contending that as the 
offence under section 323, Indian Penal 
Code, had been oomponoded and as the oase 
under eeotion 24 of tbe Cattle Trespass 
Act had been withdrawn by the complain- 
ant as against Hornandan Singh, tbe whole 
offence under section 323, Indian Penal 
Code, had been compounded and the whole 
oomplaint under section 24 bad been with, 

drawn, and he asked that be also should 
be acquitted* 

The learned Deputy Magistrate rejected 
this appl.cation, and cn an application in 
revision to the District Magistrate it was 
held by him that the compounding of tbe 
offence under section 323, Indian Penal 

Code, with Hurnandan Singh did not affect 
the other accused, Sham Behari Singh, and that 
there was no withdrawal of the complaint 

under section 24 of the Cattle Trespass 
Act at all. 

^ Apainet this order the present applioatiop 
m revision has been made. Different viewe 
have been taken by the Oouits in India, 
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By tbe Oaloat^a High Ooart it ha? been 
held that tbe oompoQQding of an offeooe 
ID regard to ooe aosased is a oomponoding 
of the ofPeDoe in regard to all: Ohandra 
Kumar Daa v. Enteror (1). This view 
has beeo dissented from by the Madras 
High Cnart, bat in oar opinion tbe view of 
tbe Oaloatta High Goart is tbe oorreot 
one. 

So far as tbe oa^e oniier seoMon 21 of 
tbe Cattle Trespass Aot is oouoerned. it 
is clear (hat the petition which wis bled, 
asking that Harnandan Singh sboald be 
acquitted withoot hearing, was withdrawal 
of tbe complaint so far as it oonoernei 
him. Section 2l8 of tbe Crim'nal Procedore 
Code, however, contemplates tbe withdrawal 
of the complaint, that ie, tbe complaint as 
a whole. Tbe complaint in this case was 
one against both tbe aosased and altbongh 
only one aosased is mentioned in tbe 
withdrawal petition, it is a withdrawal of 
tbe whole oomplaint and oon^eqiently a 
withdrawal of the complaint in reoneot of 
both aooased. Tbe order of the Dictrict 
Magistrate mast, therefore, be set aside 
and the petitioner mast bes aoquitred. 

Adami, J.— I agree. 

Petition accepted. 

(l) 7 C. W. N. 176. 


MADRAS HIGH COURT. 

Ceiuimal Rbvi.sio4 Cask No 2i8 of 1919* 
Obiuimai, Uitision Petition No. 160 op 1919. 

Aagoet 8, 1919. 

PreMflt:— Mr. Jastioe Kumaraswami Sastri* 
In re 0. KRISHNASWAMI lYBR,— 

ACOUSSP — PlTlTIONSB. 

Motor Vehiclee Act (VIIl of 1P14), «. 16— ifarfras 
ifoter Vehiclen Jiule*', r. I6A, whether applies to 
M90nl oum^r — Kon4ifhting oj car^ conviclion for^ 
Itgaliiy o/i token owner not m or near car. 


Buie \9k of the Madras Motor Vehicle Halos 
toao absent owner, and tbe conviction 
• under the rale for not lighting the oar 

ttUiegalwhen the owner was not in the oar or bo 
near it as to be aware that the lamps were not 
Ugbted. 

Singh r. Empsror,4f Ind Cas 414.27 P. B. 

1 « B T°';i 87 P, W. a. 1918 Cn 

15 F. L. B. 1919, relied upon. 


Petition, under sections 435 and 439 of 
the Code of Criminal Prooedare, 1898, 
praying the High Court to revise the 
order of the Ooart of tbe Chief Presi- 
dency Magistrate, Egmore, dated the 8tfa 
Jannary 19l9, in Calendar Case No. 17r5 1 
of 1918. 

Mr. A. V. Narayansutami Iyer, for the 
Aooased. 

Tbe Crown Proseoctor, for the Crown. 

ORDER. — The petitioner has bsen con- 
v'o^el ander section 16 of tbe Motor 
Veliioles Aot for having left bis oar without 
a light contrary to rale 16 A of tbe Madras 
Motor Vehicle Roles. 

Kale 16 a states that no person may 
cao^e or permit a motor vehicle to stand 
or used in a pablio place between half 
an hour after sanset or half an hoar before 
aanri'^e anless it carries lights barning 
as stated in the rale. 

Before the owner of a motor vehicle can 
be convicted for an rffenoe under this role 
iK must be shown that he caused or 
permitted tbe oar to stand without lights 
barning. As pointed oat by tbe Panjab 
Chief Coart in Sohan Singh v. Emperor 
(1), rales cannot apply to an absent owner. 

There is no evidence that tbe aooased 
knew that the oar bad no lights barning 
or permitted it to stand withont lights. - 
The evidence is that he parchased and 
pat oil lights on tbe oar a' d that his 
obanffear was also given carbide. He was 
not in tbe oar or so near it aa to be 
aware that tbe lamps were not lighted. 

1 set aside tbe conviction and direct that 
the 6ne be refunded. 

Conviction set aeide, 

V. 0. P. 

(1) 47 liid. Cas 444; 27 P. R. 1018 Cr.» 19 Or, L. 

3. 9i8; 37 P. W. B. I9l8 Or.; 15 P. h. E. 1919. 
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PATNA HIOH COURT. 

Cmii OsiMiNAL Revuioh No. 19 op 1919. 

Aagnst 4, i919. 

Present: — Mr. Jastioe Das. 

JAGDEO LAL — Petitioner 

versus 

bam lagan SINGH— Opposite Partt. 

Criminal Procedure Code (Act V o/1898^, e. 476 — 
Civil Procedure Code (Act V of 1908J, 0. XLI, r. 27— 
Appellate Court, power of, to take additional evidence, 
limiis of—Evidence improperly admitted— Order 
directing prosecution based on such evidence, legality of , 
Order XLI, rule 27, of the Civil Procedure Code 
does not provide that in order to enable the Appellate 
Court to pronounce judgment in favour of a particu- 
lar party additional evidence may be admitted in 
appeal. It only provides that where it is impossible 
to pronounce judgment at all on the evidence, the 
Court might admit additional evidence, [p- 827, cola. 

^ ^hi? legitimate occasion for the use of tho power 
conferred by Order XLI, rule 27, of the Civil Pro. 
cedure Code on an Appellate Court is whon, on 
examining the evidence as it stands, some inherent 
lacuna or defect becomes apparent, not whore a 
discovery is made, outside the Court, of fresh evidence 
and the application is made to import it. [p. 827, 

*°Where additional evidence is improperly admitted 
in appeal, the Court has no jurisdiction to direct the 
prosecution of a witness on the basis of such evidence 
and an order made under section 476 of the Criminal 
Procedure Code in such a case cannot bo sustained, 
[p. 827, col. 2.] 

Oiyil oriminal revision against the order of 
the Distsiofc Jadge. Cbapra, direoting the 
proseoatioQ of the petitioner under eeotion 
476, Oriminal Proaedare Code. 

Mr. Rajendra Prasad, for the Petitioner. 

Mr. Qour Ohandra Pal, for the Opposite 
Party. 

JUDGMENT,— This application is directed 
against an order under section 476 ol the 
Criminal Procedure Code passed by the learned 
District Judge of Cbapra. 

It is neoessary to state the facts very 
briefly. 

It appears that on the 17th of November 
1916 Ram Lagan, who is the opposite 
party in these proceeding?, took a zurpesh^ 
gee lease from a lady of the name of 
Phulesra Ener for a consideration of Rs. 899. 
There were two previous mortgages 
affecting the property in favour of the 
petitioner, one fdr Rs. 149-14 and the 
other for Bs. 70, and the petitioner was 
in possession of the property by virtue of 
the two pievions mortgages. It was pro- 
vided in the doonment exeonted by Phnlesra 


Kuer in favour of Bam Lagan that Bam 
Lagan should discharge the two debts due 
to the petitioner and that he should pay 
the lady the balance of the money. Ram 
Lagan tendered these two specific sums of 
money to Ihe petitioner. The petitioner 
refused to take them, contending that on 
the 9th of November 1916, that is to say, 
before the zurpeshgee deed was executed in 
favour of Ram Lagan, Phnlesra Kuer 
executed a sale-deed in respect of the same 
property in his favour. He, therefore, 
claimed to be in possession of the property 
as and from the 9th November 1916 as 
the owner of the property. His case is 
that after the execution of the doonment 
the lady would not register it and so he 
had the document ooropuhorily registered 

on the 7th March 1917, 

Ram Lagan thereupon brought the usual 
suit for redemption agaiost the petitioner. 
The question before the learned ^ Munsif, 
who tried the case in the first instance, 
was as to which of the doonments was 
earlier in point of time, namely, the docu- 
ment executed in favour of 1^“ Lagan 
on the 17th November 1916, orlbe drou- 

ment alleged to have been exeonted ^in 
favour of the petitioner on the Vth No- 
vember 1916. The Inarned Muneif came 
to the ooT-clusion that the document ex:ont- 
ed by the lady in favour of the petitioner 
on ibe bth November 1916 was a genuine 
document and that, therefore his document 
being piior in time mast prevail over the 
document propounded by the opposite party. 
He thereunon dismissed the redemption suit 
broughtby Ram Lagan against the petitioner. 

Prom that judgment there was an appeal 
to the Court of the District Jadge of 
Cbapra. There the learned District Judge 
lock a course which hai been described as 
unprecedented in the case of Kessoioft Jssur v. 
Great Indian Peninsula RailtDay Oompanu(.^)^ 
He thought that it was necessary to have 
some further evidence in the case andhe 
thereupon remanded the case to the lower 
Court, that is to say to the Court of first 
instance, merely for the purpose of record-, 
ing the evidence and transmitting the 
evidence so recorded to the Court of the 
District Judge. 

(1) 31 B. 381s 9 Bom. L. R. 671; 11 0. W. N. 

C. h. J. 6s 4 A. L. J. 461; 17 M. L. J. 347j 841. A. Hoi 
2 M. L. T. 436 ,P, 0.). 
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Now it is not eaggeated that this 
Gvidenoa waa tendered in the Court of 
first inatanoe and was rejeoted by that 
Ooart. That is not the suggestion of Mr. 
Goar Chandra Pa)» who has with my leave 
appeared to argue the ease on behalf of 
the opposite party. It is not suggested by 
the learned Distriot Judge that there was 
an inherent defeat or laouna in the evidence 
as it stood whioh prevented him from 
disposing of the ease either in favour of 
the appellant or the respondent. The 
learned Distriot Judge thought that 
further evidenoe was neoessary, In my 
opinion Order XLI, rule 27, gives him no 
power at all to remand the ease to the 
Court of first instanoe for the purpose of 
resording further evidence. The point was 
disoossed in the oase whioh I have just eited 
and whioh is reported as Kessoiaji Issur v. 
Qreai Indian Pen%n$ula Railicay Company 
(1). I may draw the attention of the 
learned Distriot Judge to the weighty 
words of Lord Robertson in the oase which 
I have just oited. With referenoe to this 
very point, Lord Robertson said as fol- 
lows:— 

*^The legitimate oooaaion for seotion 668” 
whioh corresponds to the present Order XLr, 
rule 27, is when, on eiamining the 
evidenoe as it stands, some inherent laouna 
or defect beoomes apparent, not where a 
disoovery is made, outside the Court, of 
fresh evidence and the applioatiou is made 
to import it. That is the eubieot of the 
separate enaotment in seotion 62d”. 

It seems to me that it was not neoessary 
for the Court at all to admit this fresh 
evidenoe in order to enable it (o pro* 
nooDoe judgment in the oase. The reoord 
was complete so far as it went; only the 
additional evidenoe might enable the learned 
Distriot Judge to take another view of 
the ease. That does not fall within the 
Boope of Order XLI, rule 27, at all. The 
same point has been debated in this Court 
in more oases than one, and I may 
draw the attention of the learned Distriot 
Judge to the oase of Kalika Dutt Mandar 
T, TuUi iiandar (2). .With referenoe to 
Order XLI, rule 27, Mr. Jnstioe Roe said 
’aa^^foUows; — 

This does not mean that in order to 
enable the Appellate Court to prononnoe 

(» 87 lad. Oaa 1008; 1 P. L. J. 486. 

I 


judgment in favour of a partioular parly 
additional evidenoe should be admitted in 
appeal; it means only that where it is 
impossible to prononnoe judgment &t all 
on the evidence, the Court may oall for a 
document. In this oase the burden of proof 
was upon the plaintiff and in the absenoe 
of proof of the oonsideration tbe Court 
was in a position to pronounoe judgment 
in favour of the defendant. Tbe document 
was not required to enable tbe Court to 
proDOunee judgment. Tbe highest at whioh 
it oan be put is that it might have been 
required in order to enable tbe Coart to 
prononnoe judgment in favour of the 
plaintiff, whioh is an entirely different thing.” 

In this oase I have no doubt at all 
that tbe fresh evidenoe which has been 
recorded by the Munsif by the direction 
of Mr. Monahan, tbe learned Distriot Judge, 
might enable that Court to pronounce 
judgment in favour of a particular 
psrty, but that, as I have already said, is 
not within the soope of tbe section at all. 
The reoord as it stood enabled the learned 
Distriot Judge to pronounce judgment in 
the oase: that being so, tbe question arises 
whether tbe order passed by the learned 
Distriot Judge sanctioning tbe prosecution 
of the petitioner under seotion 476 of 
the Code of Criminal Prooednre is a 
proper order. In my view only one 
answer oan be given to this question, 
namely, that it is not a proper order and 
oannot be sustained. It is clear to me that 
tbe learned Distriot Judge formed an opinion 
on this matter on evidence which he bad 
no jurisdiotioD to take in tbe oase at all. 
In ray opinion, therefore, tbe order againet 
the petitioner must be set aside and I order 
aocordingly. 

Order set aside. 
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MADRAS H Ga COURT. 

CdlJlINAL APP0AL No. lid OF 1919. 

.Taly 28, 1919. 

Present: — M** Ja-atioe Sa’Kaiya Aiyar and 
Mr. ,Ta<ati*o 0 0 eers. 

In re MUTHUSaWvII ASaRI— 

Pr g-iNPR — AppelL'NT 

Pena? Code (Act XfA' of '^60), ?s «4, -’0 ?— 
Murder, commission of, bij person suhjrct to insnne 
fits sometime previous to occurrence— Knowledge of 
nature of "Ct, absence of, not oro-ei — C'iminal .es. 
®onfi»b»Ji'<|/o/'nccus<?J —Conviflion — Procedure —Practice 
Criminal Procedure Code .4c^ V of 893), s 401. 

The accused was charged witli having stabbed his 
•wife with n knife us a re-mit of whicli she died It 
was proved that sotnetimo before the occurrence 
li© was subject to insane lirs, but there was no proof 
that when he committed the murder ha did not 
know the nature or the consequouces of his act. 
Tho accused was convicted and sentonced to trans- 
portation for life: 

• Held, tliat tho conviction was right, but that the 
papers should bo submitted to the Government 
under section 0^, Criminal Procedure rode, for 
such action as it mi^lit think fit to take. [p. 8 col 2.1 

Queen-EmpresH v. rcnfcatwsflmj, !2 M.4S9. 1 Weir 
425 4 Ind Dec (N s Queen-Empress v. Kailer 

Nasyer Shah, 21 C. 804; .2 Ind Dec, .n. a -401, 
followed. 

Appeal Rgaicflfc the order of the Goart 
of the Seeeions .lodge of Ramoad at Madora, 
ID Oaee No. '6 of the Calendar for 1919. 

Mr. T. Rangaramanu-arhariar, for the 
Appellaot. — The acoosed’e wife, t e., the 
deoeased herself admitted th>»t her hosbind 
was sabjeot to 6 te of insanity and that he had 
had snob fits 4 Hays before the nsoorrenoe. 
No motive has been alleged or proved The act 
mast have been done in a state of bomioidal 
mania. Aooosed was not responsible for 
bis aot. He is saved by the provisions of 
eeoiioD St, Indian Penal Code. 

The Pablio ProseC'itor, f )r the Crown.— 
Seotion 84 oannot apo'y. It is not shown 
that the asoased did not know the nature 
and ooDseqaenoes of bis aot. In the absenoe 
of snob proof, l.is oriminal responsibility 
is not absolved. The msdioal evideooe 
also is against the applioation of seotion 84. 

JUDGMENT. 

Sadasiva Aitau, J —Toe appellant has been 
oonyioted of marderiog bin wife by 
stabbing her in 2 or i plaos^ on her 
person. The two stabs given on the side 
of the abdomen brought oo psriconicis and 
she died of the wmids 6 d^ys after she 
was sent to tbs hospital. 


No motive for the offense has been 
established. The woman herself in her 
complaint. Eshibit I, and in her statement 
(Exhibit H to the Sob Magistrate^ stated 
that about lo years before the date of 
the oooarrenoe, which was on the 21st 
July IQIP, her husband was insane, threw 
the doTtestio pots here and there and had 
his hands and legs chained for some 
months. She also stated that for about 
4 days before the ooourrence her husband 
wa<> ont of sen^e^^, speaking to himself, 
weeping and abusing his wife and ohildreo. 
But it is not pr v-d that his mind was 
so affected as to prevent him from know- 
ing the nature and oonseqaenoes of his 
aots and thoogb he seems to have stabbed 
his wife in a fit of homicidal mania, I am 
unable to say that he is free from criminal 
responsibility for his aot. having regard to 
the law as laid down by this Court in 
Queen Empress v. Ven'iatasami (1) and 
bv the Calcu'ta High Court in Queen- 
E npress v Kader Sasyer (^). I shall, 

however, while folloAriog these oiss?, and 
confirming the oonvioti >q and the sentenoe 
of transp rtation for life, direct (as 
directed by the learned Judges who 
decided those oases) that the prooeediugs 
be forwarded >0 His Exoelleuoy the 
G 'Vernor in Coonoil for any action which 
His Excellency may think fit to take under 
the powers given to the Local G ivurnment 

by section eOi, Criminal Procedure Code. 

Oooeas, J. — I agree. It is impossible in 
face of the medical evideooe to say that 
the accused falls within the purview of 
seotion &4, Indian Penal Code The evi* 
denoe is that the doctor had the accused 
under bis observation for about a week 10 
August 1918 and was unabls to say that 
the accused showed any signs of insanity 
whatever. He aomitted, however, that he 
was also unable to say what the state of 
the accused’s mind might have bsen m 
July 1918 when the orime was committed. 
It is also, in my opinion, a fact to be 
borne in mind that the accused was 10 
hiding for 20 or 25 days after the oommiseioo 
of the ('ffenoe. 

1 agree with my learned brother that 

(1) 12 M. 469; I Weir 4?; 4 Ind. Deo. {n. 8.)6e9. 

(2) 33 0. 601; 12 Ind. Dec (N. s } 401. ■ 



INDIAN OASES. 


829 


Voi. Lin] 

OOURI DOIT 0. GOBUD SIKGH. 

the ffiota of thia oaaa are govfrnei^ bytbe 
oaFe!=) in Quefn Emprs's v. 

(IJ and Queen-Empress v. Kaier 
Shah (2) whioh he ba^ referred to^ auJ 
1 ooDoar io the order proposed by him. 

M. 0. P* 

Conviction co/^ firmed. 


PATNA. HIGH COURT. 

Ckimimal Revidiot No. ^^28 op 1919. 

AogDSt 5, 1 1:^. 

Present: — Mr Jaetioe Jwala Pr^ead 

GODRl DUrr — PfiTiTiONtfK 

tersus 

GOBlND SiNGH and oiHKas— O p?o.'Its 

Party. 

Criminal Procedure Code <A't V oj k#. 10^, 

144, 145, 146 — Dispute as to immovahte inopetty-^ 
Right doubt ful-^Order under s. 144, whether proper^ 
Pi'Ocedure-^Xotice to opposite purty^ whether Jiecessftry 
^Successive orders under a. 144, whether competent. 


Where (he right or posBCssioii of the parties is 
not free from doubt and tliero is a (laogor of disturb* 
aoco of public tranquillity on account of both tlie 
parties asserting their right and pussesston over the 
lands in question, it is inc<{uitablo to take aciton 
under Boction 144 of the i rirniual Procedure Codo 
to restrain one party as against the other, the 
virtual effect of which would be to usurp the functions 
of the Civil Court and to decide the right and titlu 
over the disputed land including the right of 
possession [p. 8:t0, col. V; p «4i,col. l.j 

Whore the right of a party is clear and there is 
a tbroatenod invasion of that right by another party, 
a temporary order under section >44 of the * riminol 
Pro^dure Code might bo useful aud effective. 
Similarly under section Iu7 of the Code where parties 
are in the wrong, they con bo bouud down in order 
to preyent a breach of tho peace. But where there 
U a doubt as ^ to the right of the parties to be in 
possession ef immoveable property, the only effective 
retredy is that provided by section 1 4f> of the Code, 
auder which if the Mogietiate after due ei quiry 
wmes to the conolusion that ono of the parties is 
m ^toar possession, he will uphold its posseBsion until 
w avicted in doe course of law, and if on the other 
the kagi^rate finds it diffioolt to decide which 
tM p^ies is in actual possession, he has got a 
^ prevent a breach of the pfaco under 
•M^n MOet the Code by attaching the subject* 
a»tt«rofUte cQipato. [p. Wl, ooL J.J 


Sucoesstve onlors under section > 4 1 of tlie CriHii. 
nuH’iocedm-o n<le condemned [p 8< , col I.] 

Au or hr |)vs?ed imi<r section I' of the 'rlinitial 
Proc»>u<e ode without serving notice on tho 
opposite party to show cause is liable to be set 
asido. [p. 831, col. 2 .J 

Criminal revi'-ion against the order of the 
Depnty CommiPsioDHr, Ranohi, refusing to 
set aeide under olau'te (4), seotioo 1 14, 
Criminal Prooedare Code, the order, d;ited 
the 27th Jnne l-rflD, of the Sah-Diyisional 
Magistrate, Ranohi. 

Meeera, Manuk, P. K. Sen, 0. C. Dns and 
5. N. Pain, for the Petitioner 

Mr. K. B Dutt and Rii Guru Saran 
Prasad, for the Oppo-ite P.trty. 

JUDGMENT. — The petitioner in this ease 
purobaeed certain properties in eseoation of 
a rent deoree.da'ed the 7th Jane 1918. under 
seotion 208 of the Chota Nagpar Teoanoy 
Act (VI of 1 ' 8 ) read with seotion 1 1 nf the 
Rent Recovery Act (VIIl of I 860 ). The 
petitioner obtained delivery of poetKeesion of 
the tenure on various dates between the 
JiOth March to 1 4th Aoril 19 19. Wear© 
concerned with the delivery of po 3 se<sion 
of a village called Kara, which was effdcted 
on the 30th of March 

In that village there are certain lands 
called the Manjhias lands which corres* 
pond more or has to the proprietor's 
private lands in this part of this country. 
The judgment debtor. Thakur Madan M)han 
Nath Sahi, had created an ander-tenure in 
renpeot of the entire village including the 
MaDjbias lands in favour of bis wife, the 
opposite party in this oa^e. The name of 
Musanmal Nirmal Kuar stood recorded in 
the Record of Rights in IcOt) in respect of the 
said under (enure, though prior to that in 
1904 io a certain civil suit the said lady was 
declared to be only fartid.r for the judg* 
ment'debtor. 

After the delivery of possession the Polioe 
reported that there was a danger of a breach 
of tbe peace on behalf of both the parties, 
each trying to oaltivate and sow the 
Manjbias lands in village Kara in question.' 
On tbe J8cb June 191* the Magistrate 
issued an order against the opposite party 
^'forbidding tbem to go near the Manjhta^ 
lands at Kara or to disturb tbe po^sessiotf 
of tbe 6rst party over these lauds io «Qy 
way.” That order was passed under 8 eotio 0 
144 of the Code of Orimical Prooedare. 1 
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Thereafter the opposite part^ filed a peti- 
tion, objeobing to the Dotioe being issaed 
against them and praying that a notloe under 
eeotion 144 should rather be issued on tbe 
petitioner. In that petition it was stated 
that the master of tbe first party H^i 
Bahadur Baldeo Das Birla was never deli- 
vered khaa possession of tbe village Kuru, 
nor did the nazir^ as a matter of fast, deliver 
possession aeeording to law. Upon that 
petition the Magistrate directed notice to 
issue upon the petitioners **to be present with 
their dosnmeotary evidence on tbe l^th June 
1919.” 

After an adjonrnment the case was ulti- 
mately taken up on tbe 25tb June, on which 
date the arguments were heard and the 
Magistrate directed the khit'an of the village 
to be filed. 

On tbe 27th June tbe Magistrate after 
looking into the documentary evidence that 
wae on the record passed an order cancel- 
ling tbe notice under section 141 that was 
already issaed and served against tbe 
opposite party, and in its stead directed 
that an order under section 144 "be issaed 
against tbe auction-parchaser’s agent and 
manager forbidding them to interfere with 
Miwammai Niroial Kuar’a possession over 
the Manjhias lands of Kara in any way.” 

The Depnty Commissioner was then moved 
to set aside the order nnder danse (4) of 
section 144, but without any success. Tbe 
petitioner has, therefore, come to this Court 
and contends that the order of tbe Magistrate 
under section 144 against tbe petitioner 
was without jurisdiction. It appears to me 
that the contention of the petitioner must 
prevail. 

Tbe tenure in question was sold uodsr 
the aforesaid Ghota Nagpur Tenancy Act 
and tbe Rent Recovery Act. Section 16 
of the latter Act clearly declares that the- 
sale of tenure under that Act will be free 
from all inoambranoes which may have 
accrued thereon by any act of any holder 
of the said ander-tenore, his representatives, 
or assignees, unless the right of making such 
inoambranoes shall have been expressly 
vested in tbe holder by tbe written engage- 
ment under which the nnder-tennre was 
ereated, or by the eubseqaent written antho- 
rity c! tbe person who created it, hie repre- 
sentativee or aspignees. 


The under* tenure in question was not created 
by tbe judgment debtor in favour of his wife 
under any express authority iu writing by 
the Maharaja of Cbota Nagpur, who created 
this tenure in favour of the judgmsut debSior. 
Tbe effect, therefore, of this section is that 
tbe petitioner bad purchased tbe teoure free 
from the under tenure that was orsated by 
the judgment debbor. This view is acsepted 
by the learned Deputy Commissioner, who 
held that the incumbrance was rendered void 
ipso f icto by reason of tbe sale to theanotion- 
purchaser, the petitioner in this case, and tbs 
learned Deputy Commissioner answered the 
issue raised by him for determination.— 'Was 
tbe auction purobaser, V. e , the first parfyat 
the time of delivery of possession put in direct 
possession of the Manjhias lands of Kura or 
not?” — in favour of the petitioner and against 
tbe opposite party. The result of this finding 
is that that petitioner was put in possession of 
the lands free from tbe under-tenare in 
question by tbe Civil Court in execution of 
a writ issued by that Coart. Tbe question, 
therefore, for the Deputy Gommiesioner was 
whether tbe petitioner bad the right to 
enforce tbe possession delivered to him by 
tbe Court as against tbe opposite party, who 
claimed to be in possession by virtue of 
tbe under-tenure created by the judgment- 
debtor. Tbe effect of the order of' the 
Deputy Commissioner is to restrain the 
petitioner from reaping tbe fruits of tbe 
auction-purchase followed by the delivery of 
possession by the Court. He has been 
asked to abstain from interfering with tbe 
possession of the opposite party over the 
lands in dispute. It cannot possibly be con- 
tended that tbe petitioner, in going over tbe 
lands and trying to exercise possession there- 
on by virtue of tbe writ of delivery of pos- 
sesion, did commit any wrongful act, or that 
the opposite party, in spite of their right in 
tbe ander-tenare having ceased to exist by 
virtne of tbe sale, could be lawfully engaged 
in exercising their possession over the lands 
as against the petitioner. If the right or 
possession uf the parties be not free from any 
donbt and there bs a danger of diatnrbanoa. 
of pnblio tranquillity on aooonnt of both the 
parties asserting their right and possession 
over the lands in quastion, it wonld certainly 
bs ineqaitable to take action under-section 

144 and to restrain one party as against the 
other, the virtual effect of which would 
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to Qsarp the fanotions of the Civil Coart (o 
deoide the right aod title ovar the disputed 
lind inoladiog the right c! posaeseioo. 

Agaio. io the oiroamat^naes of the dispute 
in respeot of the right of possession cf the 
disputed land a temporary order under 
eeotioD 141 ia not an effeotive and autHeient 
remedy. The learned Deputy Commissioner 
has already peraeived that, and he justiEed 
his aotion ou the ground that the temporary 
order under seotion 144 “JeSnss the posi- 
tion of the parties and will for this reason, 
when the order runs out by lapse of time, 
serve to prevent a breaob of peaee even 
then.*’ If the Daputy Oommissioner con- 
templates snooessive orders under section 144 
after the lapse of every t^o month’, the 
procedure has bsen c ;n iemne 1 hj the 0 jurts. 
The power of a Criminal Court under Chapter 
XI of the Code of Criminal Procedure 
is intended to be eieroisable and when the 
right of a party is clear and there is a 
threatened invasion of that right by another 
party, a temporary order under section 144 
might be then useful and effective. But it is 
obvious from the very nature of the dispute 
between the parties in this case that each 
an order cannot possibly be effective, for 
after the sowing of the crops the dispute and 
the danger to the peace will again re- appear 
after two months. Similarly under section 
107 when parties are in the wrong they can 
ba bound down in order to prevent a breach 
of the peace for trying to commit a wrongful 
act. But when there is a doubt as to the 
right of the parties to be in possession of 
the immovable property, as in this parti* 
oular case, the only effective remedy is that 
provided by seotion 145, under which if the 
Magistrate after due enquiry cornea to the 
ooDclusion that one of the parties is in olaar 
-pcssessioo, he will uphold bis possession notil 
he is evicted in doe course of law and if on 
the other baud the Magistrate finds it diffi* 
oaU to deoide which of the parties is in 
actual possession, he has got a rsmady to 
prevent a breach of the psaca nuder sestion 
146. by attaching the subjsct matter of dis- 
pute. The right of the petitioner lo the 
possession of the lands in this case was 
oreated by the delivery of possession. Wbe* 
ther the ander-tenure created by the judgment* 
debtor became void or voidable in favour 
pf the opposite party under aeotion 16 of the 


Rsnt Rsovary Act oinncfc pcsiibly bs 
decided under seotion 14 1 of the Code of 
Criminal Procedure. 

The order is again open to objection, as 
there wa'^ no notice served upon the peti- 
tioner to show oauje against the order to be 
made at the iosfanoe of the opposite parly. 
Toe notice under seotion 144 was served 
upon tbe opposite party in pursuance of the 
order of the litb June. After that the Magis- 
trate could only set aside or rescind that 
order under clause (4) of seotion 144. The 
Magistrate could not at that stage pass an 
order uuder aeotion 144 against petitioner 
without giving him an opportunity of show* 
ing cause against tbe order. 

Taking all tbe oiroumstanoea of tbe case 
ioto consideration I set aside the order of 
the Magistrate as being without jurisdiction, 
leaving the Magistrate to take action under 
the law if there be still an apprehension of 
a breaob of the peace. 

Order set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 526 op 1919, 
September 17, 1919, 

Fresent: — Mr, Justice Ryves. . ' 

PHOOL SINGH AND OTHERS — Appellants 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of 1898^ *.437—. 
further enquirff, order directing— Notice to accused 
whether necessary. 

Before directing farther enquiry under seotion 
437 of the Onminal Procedure Code, the District 
Magistrate ought to giro notice to the persous 
against whom ho proposes to pass orders to show 
cause, [p. 832, col. 1.] 

Criminal revision against tbe order of 
the Dietriot Magistrate, Agra, dated the 
7lh August 1919. 

Mr. Barkar Bahadur Johati^ for the AppH* 
eants. 



Indian oases. 


832 

PEDlKANTl OeiUiJA NiOADU, In re. 

The Assiataot Government Advocate, for 

tbe Crown. • * i. 

JUDGMENT.— In this case a Magistrate 

of the first class took prooeedioga an-ler 
section 110 of the Code of Criminal Pro- 
oednre against five persons. He ordered 
seonrity to be taken from two and directed 
that the three others shoold be dnoharged 
nnder section 190 of the Indian Penal Code. 
The two against whom the order was made 
appealed to the District Magistrate. He 
set aside all the proceedings of the 
learned Magistrate end ordered a re trial 
of the whole case, i.e , the ease of the men 
who were discharged as well as of those 
whe were bound over. He did thie appar- 
ently without giving the three pereons. who 
were not before him, an opportuniiy 
of showing cause against such an order. 
I would call the learned Magistrate’s at- 
tention to the ruling of this Court in 
Kharga v. Emperor (1). It was laid 
down in that rnlirg that a Magistrate, 
before taking proceedings under section 
437 of the Criminal Procedure Code, should 
give notice to the persons against whom 
be proposes to pass orders to show cause. 
I, therefore, set aside the order of further 
enquiry so far as it concerns Phool Singh, 
Desraj and Zibarya. If tbe Magistrate is 
of opinion that further action should be 
taken, ho will do so after giving these persons 
an opportunity of showing oanse. 

Let tbe record be returned. 

Order set aside. 

(1) 22 Ind. Cas. 183; 86 A. 147; 12 A. L. J. 107; 16 
Ov. b.J. 39. 


MADRAS HIGH COURT. 
OaiMiBAL Revision Case No. 229 of 1919; 
CbIhinal Revision Petition No. 189 

OF 1919. 

September 12, 1919. 

Present: — Mr. Justice Sesbagiri Aiyar. 

In re PfiDAKANTIOHINNA NAGADU,* 

AND OTHERS — AcCDSBD^PSTITrONSBS. 
Oriminal Procedarc Code Act V oj 1898), «. 846^ 
Composition of offence, wMher permissible ajlerjudg- 


iul9 

ment— A apellate Couil, whether hound toy ire effect to 
composition. 

TIj 0 composition of an offence is permisBible only 
up to the time of the judgment, and not after- 
After conviction there can be no composition withont 
the leave of the Court, and an Appellate Court is not 
hound to recognise and give effect to au agreement 
uhich the parties might enter into after the con. 
viotiou of the accused. 

Petition, under sections 435 and 439 of 
the Cjde of Oriminal Procedure, 1898, 
praying the High Court to revise the judg* 
ment of the Court of Session, Cuddap* 
pah, in Criminal Appeal No. 16 of 1919, 
preferred against the conviction and sentence 
by tbe Court of the Sub Divieional 
Magistrate, Gooty, in Calendar Case No. 3 of 
1919. 

D.'. T. 0. Kurup, for ths Petition >r. 

The Public Prosesntor, for tbe Crown. 

ORDER — Section 345, clause (5), of tbe 
Oriminal Procedure Code is onolasive on 
this qaestioo It lays down that, after con- 
viction, there can be no composition 
without the leave of the Court, it is in 
eoDseqaeuoe of ibis provision that tbe 
Calcutta High Court points out, Aslath 
Meah V. Emperor (1), that composition is 
permissible only up to the time of tbe judg* 
ment and not after. The only point before 
me is as to whether the Sessions Judge was 
wrong in having refused to set aside the 
oooviotioQ because the parties entered into an 
agreement before him. I think he is right 
in having refused to reoogn’zs the oomposi* 
tion. Tbe petition, therefore, fails and iF> 
therefore, dismissed. 

M. c. P. 

Petition dismissed, 

% 

(1) 40 Tnd. Oas. 628; 46 0. 816; -22 0. W. N. 744; 19 
Cr. L. J. 762^ 28 C. L. J. 261. ^ 
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PATNA HIGH COURT* 

PiRST Civil Appsal No* 226 cp 1917. 

Jane 4, 1919. 

Fresent . — Sir Dawsod Miller, Kr.» 

Chief Jof^fcioe, and Mr* Jostioe Malliok* 
fiet/iHUKUM CHAND AMP CTb£R8— 

PlaINTJ FPJ — ApPBLLA NT8 

versus 

RAJA RAN BAHADUR SINGH and 
ANOTBBR — Respondents* 

Transfer of Property Act (IV of \S^2), s. 62— 
Civil Procedure Code (Act V of 1908', 0 XXIII, r. 3 
—Lib peodeus, doctrine of^ applicability of, where suit 
terminated by compromise ’^Compromise, Court, 
whether bound to recod— Chota Nagpur Encumbered 
EstaUs Act ( VI B C of 1876 s ss 3, 9, 17, 19— 
framed by Lieutenant-Uovernor under s, '0, rr, 5, 16— 
Estate under control of Manager-^Holder of estate, 
whether can grant permanent lease— Lease, power to 
grarit^ijommissioner, whether can grant lease — Deputy 
Commissioner, power of, to control ilanager, extent of— 
Powers of Manage^, construction of— Power to grant 
lease, whether includes power to enter into contract to 
lease^^Contract, when completed— Letters and docu^ 
ments containing agreement, contt ruction of. 

Tho doctriiio of Us pendens, as uaibodicd in socliou 
62 of the Transfer of Property Act, ai>pUes to trans* 
fers during tho pendency of a suit, even when that 
suit is terminated by a compromise deerco; but in 
such cases the Court should be satistiod that tho com* 
promise is not a collusive arratigeuient entered into 
with the object of defeating a purchaser, [p. 84*, 
ooL 2*1 

Where a transfer is made pendente lite under 
the authority of the Court within tho terms of 
section 62 of tlie Transfer of Pro))erty Act, and 
lubsoqueotly tho original parties to tlic suit arrive 
at a com promise, tho Court before recording tho 
compromise must consider whether it is abo/wifide 
one or merely colourable with the object of pro* 
ventiDg the transferee from setting uj> such defence 
to the action as might otherwise bo open to tho 
original defendant. If there is a real and substan* 
tial defence to the claim, the compromise is not a 
lawful agreement within the meaning of Order 
XX III, rule 3 of the Civil Procedure Code, and tho 
Ooort should refuse to record it and to puss a decree 
in accor^nco with the terms thereof, [p. 84?, col. u] 

By virtue of the provisions of section 3 of tho 
Ohota Nagpur Encumbered Estates Act, so long as 
is under the control of tho Manager, tho 
holder of the estate is incompctcut to mortgage, 
charge, leaso or alienate his immoveable property or 
My part thereof, and his action in the matter may 
be^ored, [p, 84^*, ool. 2*] 

The mere feet that by virtue of tho provisions of 
Wlc 16 of the rules framed by tho Lieutenant* 
Uovemor under section 9 of the Chota Nagpur 
Estates Act, the power to grant leases 
^ ^ Manager under sectiou 17 of the Act is 

•Mjeot to the^ Mootion of the Commissioner, does 
2? “ ^be Commissioner power to grant a 

^wout oonsolting the Manager at all, muoh 
*be Gommissioner, unknown to tho Manager, 
iiu him by an agreement compelling him to exorcise 
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his statutory powers, [p. 844, col. l.J 
Section 9 of the Cliota iJa^pur Eiicunibered Estates 
Act contemplates that the Maria-'cr maybe either 
tho Deputy Commissioner himself or some one else. 
In tho latter case the powers of tlie Deputy Com. 
mlssioncr are confined, by rule 5 of tho rules frameil 
by the Lieutenant-Governor under section 19 of the 
Act, to a general coutrol over tho management of 
•another person. To say that in such a case tho 
Deputy Commissioner may treat tho Manager as 
non-existent .ind exercise liis powers liimself would 
be to extend the scope of the rule beyond- its 
legitimate iu«aniiig. [p. H44. col. l.J 

The powers granted by tho Chota N’agpur Eocum. 
bored Estates Act to a Manager should bo construed 
as strictly as the powers of guardians and managers 
of minors, [p 81o, col. 1.] 

It is not cs.sential to the proper e.xercise of a 
statutory power fco giant a lease that the person 
having this power shouUI also have power to enter 
into a contract to lease, [p, 81>, col. 1 .] 

The piwer to grant loase.s given to a Manager by 
section 17 of the ' ‘liota .Vagpur Encumbered Estates 
Act do?i njt include tho power to enter into an 
executory contract to grant a lease [p. 84.5, col. I.] 

If the documents or letters relied on as constitut. 
ing a contract contemplate the execution of a 
further contract between the parties, it is a (jiiestion 
of construction, whetbt’r tho e.xecution of the further 
contract is a coiidiiion <ir term of tlie birgaiii, or 
whctlier it is a inero expression of the desire of the 
parties as to the manner in which the transaction 
ulroaily agrotnl to will in fact go through. In tho 
former case there Is no enforceable contract, either 
because the conditions are unfullillcd or because the 
law does not recognise a contract to enter into a 
contract. In the latter ci.so tliero is a binding 
coitract, aii'l the reference to the iiioro formal 
document may be ignored [p. 815, col, 2.J 

Appdil from a ddoisioa of (bd Adiitiooal 
S'lboriinate Judge, Hax.aribagb, dated the 
2litb July 1917. 

Sir Ranh Behiry Qwsh (^ith him Ma.- 9 re. 
Ilasin Imatn, SuUan Ahmai, SusMl Halhi'j 
Mullic'< aai 8. S. Bo^s', foe the Appellauta. 

Sir B G. Mitler (with him Messrs. K. B, 
Dutt, B iV. De, nud Mohamnai Fak'truilin), 

for tbe ooDtestiog Els^pondeot. 

Mr, Uanuk, for tbe tliji of Palgaoj. 

JCJDGMKMT. — TbU is ao appeal from a 
jedgmeot aoddaareecf the Additiooal Sab- 
ordioate Judge of HtZirlhij'h, ditel the 
24i.h July 19.7, dnmis.siag the pUiDCiff^’sait 
for speoido performacoa of a ooatraot, alleged 
to have been entered ioto oa behalf of the 

Rtja of PJgioj ti grant a permanent lease 

of Pareenath Hill to tbe Digambari comma* 
nity of Jains in India. 

Tbe sait was instituted on the dtb .Septem* 
ber 1913 in tbe names of Dbanna Lil 
Agirwalla and Parmesti Das Serowgee, 
as plaintiffs eaing on behalf of themseWea 
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and as representatives of the entire Digram- 
bari Jain oommunily of India. Both 
these grentlemen died abont a year after 
the snit was instituted. The present plaint- 
iffs thereupon applied under the provisions 
of the Civil Procedure Code (Order I, 
rule 8) to be made parties, and by an 
order of the lower Court, dated the Ist 
February 1915, their names were added 
to the reoord as plaintiffs and the suit 
proseeded. 

At the time when the suit was instituted 
the defendant’s estate wae being adminis- 
tered by Babu Krishna Chandra Ghosh, 
who bad been appointed Manager of the 
Palganj Raj under the provisions of the 
Chota Nagpur Enonmhered Estates Aot 
(Bengal Aot VI of 1676), and the defend- 
ant was sued through the said Manager 
as bis lepreeentative and guardian. Baba 
Krishna Chandra Gbcsb, having oea^ed to 
aot as Manager, Babu Janki Nath Gupta 
was appointed in hie plaoe, and by an 
order of the 2nd February 19; 5 his 
name wee substituted on the reoord as 
Manager end guardian in plaoe of the 
former Manager. 

The events leading up to the present 
suit are referred to at some length in 
the pleadings and a short history of the 
same is set out in the judgment now 
under appeal. It is oonvenient to refer 
again shortly to the oiroumstanoee under 
whioh the agreement sought to be enforced 
oame to he made. The range of hills 
known as Paresnath Hill lies in the 
Hazaribagh Distriot and runs roughly 
from east to west. It has a central range 
about a mile and a quarter long with out- 
lying spurs, a part of whioh is Govern- 
ment property. The greater part of the 
Hill, however, is claimed as part of the 
Palganj Zsmindari. For many years this 
Hill has been an objeot of adoration by 
the Jains who hold an Ekrarnama from 
the father of the present Raja of Palganj 
agreeing to grant them snob lands on the 
Hill as they may need for the purpose 
of building temples. Indeed, at one time 
they went so far as to olaim the Hill as 
their own under aunnads granted by Akbar 
and Ahmed Shah. These, however, were 
found by the Caloutta High Court to have 
been spurious doouments. A number of 
temples have iti the past been ereoted 


along the orest of the central range and 
many pilgrims resort there for worship, 
and in the course of time the Jains have 
come to regard the locality as a sacred 
adjunct to the performance of their religious 
observances and keenly resent its use or 
oooopation by others for purposes whioh 
are repugnant to their religions views and 
which they regard, rightly or wrongly, as 
an interference with their vested rights. 

In the year 1907 the Government of 
India approved a scheme submitted by 
Mr. Carey, then Deputy Commissioner of 
Hazaribagb, for opening a sanitarium and 
residential buildings for Europeans on the 
western spurs of the range and on its 
northern slopes, leaving the crest of the 
central range for the Jains whose temples 
at present occupy that site. This scheme 
met with strong opposition from both the 
Sitambari and Digambari sects of the . 
Jain community, which resulted to the 
intervention of Sir Andrew Fraser, then 
Lieutenant-Governor of Bengal, who took 
a personal interest io the matter and 
endeavoured to bring about a settlement 
whioh wonld be satisfactory to all parties. 
In August he visited the Hill 

accompanied by the leading representatives 
of the Jains of both sects and held a 
dnrbar at Madbnban, when he suggested 
that the Jains should themselves pnrohaee 
the Baja*s interest io the Hill. This 
suggestion appears to have commended 
itself to the Jains, and in September of 
the following year, after some further 
negotiations, a conference was held at 
Ranchi with a view to settling terms. 
This was a task of some magnitude, as 
there were many interests to be considered. 
Certain lease- holders bad vested interests, 
the Sonthal tribes olaimed the right of 
hunting wild animals over the whole of 
the Hill, the Zemindar of Nawsgarh 
olaimed the southern slopes as part of bis 
Zemindari, and other claims and encum- 
brances of a public and private nature bad 
to be considered. Meantime some oorre- 
spondence passed between the Government 
of Bengal and the Government of India 
on the Bubjeot, and the latter bad ex- 
pressed their approval of the suggestion 
that the central bill should be leased to 
the Jains. The conference at Ranobi was 
attended by Sir Andrew Fraser, Mr, 
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(afterwada Sir William) Duke. Chief 
Seoretary to the Government of Bengal, 
Mr. Maoiotnsb, Gommisaioner of Cbota 
Nagpnr, the Baja of Palganj, and re- 
presentatives of the Digambari and Sitam- 
bari Jains. Certain proposals and eoanter* 
proposals were made at this meeting, but 
it terminated witbont any settlement being 
some to. Negotiationa, however, still 
oontinaed between Sir Andrew Fraser and 
tbs representatives of the Jains. Two 
proposals were suggested, one a temporary 
arrangement terminable when the estate 
should be restored to the Raja, and the 
other a pernjanent arrangement granting a 
permanent lease at a 6zed rental in 
addition to premium, certain rights being 
reserved to tie Raja. It may be mention- 
ed here that the Sitambari Jaioe already 
held leaeee of oe''taiD plots on the Hill 
the rental of which was Ri. 1,5/0 per 
annum, and it was that sect nbiob bad 
the option of taking further plots for the 
purpose of building temples under the 
agreement with the late Raja above 
referred to. Their desire apparently waa to 
obtain oomplete control and ezjlnsive rights 
over the whole Hill, inolading the jungles, 
vTHages, and existing lessees. Sir Andrew 
Fraser would not consent to this sobeme, as 
appears from his letter of the 7tb October 
1908 addressed to Maharaj Bahadur Singh 
(Exhibit 19). Subsequently, on the 20tb 
October 1908, Pandit Mohan Krishna Dar, 
representipg the Digambaris. wrote to Sir 
Andrew Fraser requesting him to use his 
inflieoce to bring about a settlement on 
what the writer considered a jnet and 
reasonable basis, stating the terms he was 
prepared to offer for a permanent lease, 
namely, Re. 50.000 premium and a rental 
of Rs. 12,00 i annually, including the 
Rs. 1,500 payable by the Siiambaris. 
Further correspondence then followed 

between Sir Andrew Fraser and the 

original plaintiffs as the accredited re- 
presentatives of the Digambaris, and on 
the 3rd November 1908 the latter wrote 
offering on behalf of the Digambari Jain 
sommunity and without prejudice to their 
nghts to take a permanent lease of the 
whole Hill subjeot to existing leases pay 
iog Rs. 50,000 by way of premium (a 
sheque for which sum was tendered), and 
RB annual rental of Rs. 12,000, the right 


of cutting timber in the jungles being 
reserved to the Raja. On the 25tb Novem- 
ber Sir William Duke wrote in reply 
detailing the terms which the Lieutenant- 
Governor would be prepared to accept. 
These were, with slight modihoations, the 
terms already offered on behalf of the 
Digambaris. Any excess over and above 
a limit of Rs. 2.000 which should become 
payable in future on account of existing 
leases was to be added to the annual 
rental of Rs, 12,000, and the mineral rights 
on the Hill were to bs retained entirely 
by the Zsmiodar. The demarcation of the 
Bill was to bs made by the Deputy 
Commissioner and was to exclude tbe 
villages in the plain. These terms were 
prefaced by tbe following remark: — 

'Without discussing the precise character 
of the rights and ownership of the Zemindar 
of Palganj over the Pareanath Hill, it is 
proposed that in deference to the wishes 
which yon and other Jains have expressed 
the ownership should be limited by a 
distiuot agreement in tbe folio v^ing respect.*' 
The letter ended thus 
"I am to request that you will state 
clearly and deOnitely whether you accept 
these terms and conditions. I am also 
to request that you will state whether 
you are to be tbe eoutraoting parties 
with tbe Court of Wards and whether in 
that capacity you represent tbe Digambari 
Jains only or the Jains in general. 

*'Oa bearing from you that yon accept 
these terms and who the contracting 
parties on your behalf nill be, the 
Lieutenant' Governor will give orders to 
have the agreement drawn up by the 
Government Solicitor in oonsultation with 
any lawyer whom yon choose to name." 

On the 26th November tbe original 
plaintiffs wrote acknowledging tbe letter 
of tbe previous day and adding: — 

“We are very thankful to His Honour for 
bis kind and sympathetic consideration of 
the offer made by us witbont prejudice 
on behalf of tbe Digambari Jains of India. 
We shall esteem it a great favour if you 
will kindly permit ns to modify the terms 
of agreement as set forth in paragraph 2, 
clauses (1) to (6) of your favour. The 
terms as set forth by you are given below 
and the modifications prayed for by ns 
are shown in italics. In tbe margin we 
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have indicated, in brief, some of the 
reasons which have indnoed ns to make 
the aforesaid modiBoations.” 

Then follow the proposed terms and the 
modiBoations which were not of a substantial 
character. The letter oonolades in this 
way : — 

‘ We hereby accept the terms modified 
as above, provided that a short agreement 
embodying these terms be prepared and 
executed by (1) the Deputy Commis- 
sioner or ench other cBBcer reprceentiog 
the Court cf Wards as is authorised to 
sign such agreement, (2) the Raja of Pal* 
gan.i, and (3) ourselves as representing the 
Digambari Jains. 

"The permanent lease and other documents 
may hereafter bs prepared as suggested by 
you and in those documents it would be 
better if you would kindly allow to join us at 
least two o^her representatives of our sect, to 
wit, Seth Maniok Chand of Bombay and Lala 
Devi Sabay of Ferezepur.” 

The only modification of the proposed 
terms which calls for remark was the first 
which stipulated " A permanent lease of the 
whole Hill will be granted to the Digambari 
Jains, subject to the terms and conditions and 
reservation hereinafter contained.” 

The proposed terms having contemplated 
a grant to the Jains generally and not to the 
Digambari sect, attention is drawn to this 
because one of the points urged in argument 
by the respondent was that a aommunity such 
as the Digambari Jains, not being a legal enti* 
ty, could not be the grantees of a lease. 

On the 30th November 1908, Sir W.lliam 
Duke replied to this letter, stating : — 

"1 am directed to acknowledge the receipt 
of your letter, dated the 26th November 
1908, and to say that the Lieuteuant Gover- 
nor has bean pleased to accept the modi- 
fied terms of agresmsnt as set forth therein. 
I am to enclose herewith for your information 
a copy of letter No. 4791, dated the 30th 
November 1 :C8, to the Solicitor to the 
Government of India, and to request yon to 
nominate a lawyer in consultation with 
whom the draft agreement may be pre* 
pared.” 

The letter to the Government Solicitor, 
No. 4791, a copy of which was enclosed was 
as follows: — 

"X am directed to etatot for information. 


txdi9 

that the Lieutenant-Governor has been pleas- 
ed to sanction the grant to the Digambari 
Jains of a permaueut lea^e of the Hill 
known as the Paresnath Hill, in the Dis- 
trict of Haziribagh, owned by the Zatnindari 
of Palganj on the conditions mentioned be- 
low: — 

*‘(l) A permanent lease of the whole 
Hill will be granted to the Digambari 
Jains, subject to the terms and conditions 
and reservations hereinafter contained, so 
that the Hill may bs protected from every 
thing repugnant or opposed to the feeliogs 
or the religions tenets of the Jains. 

"(2) This lease is to he subject to 
the existing leases and arrangemonts, but 
the income derived from these existing 
leases and arrangements shall go to and 
be reoaived by and be assigned over to 
the Digambari Jains, provided that any 
amount payable on account of these leases 
over and above Rs. 2,000 shall be added 
to the annual payment of Rs. 12,00J re- 
ferred to below. 

"(3) The Digambari Jains have paid by 
a cheque Rs. 50, COO (fifty thousand) by 
way of premium and no further premium will 
be demanded. 

"(4) The Digambiri Jains will also, pay 
an annual sum of Rs. 12,000 by way of 
rent, this sum of Rs. 12,000 will include 
the Rs. 1,500 now annually payable by the 
Sitambari Jains. 

"(5) The Palganj Zemindar shall be 
entitled only to the premium and the rent 
aforesaid and excess over Rs. 2,000 as 
mentiooed in oUnse 12), as also to the 
rents of sub-leases under clause (7). He 
shall also be entitled to out the juogle 
according to the neoeasity of himself aud 
of his present estate, euoh cutting to he 
done in aooordanoe with rules to be framed 
by the Deputy Oommissioner with the sanc- 
tion of the Gommijsioner, regulating the 
kind of timber or wood to be out, and the 
time, conditions, aod oiroumstanoes of the 
outting. Tbs right ts minerals on the 
Hill shall be retained entirely by lihR 
Z)minjAr, but no steps shall bs taken for 
the prospeoting for minerals or for. their 
working, oolleoting, seouring or removal 
without the order of the Deputy Oomihw- 
eioner passed with the sanction of tbe 
Commissioner and without the consent of tba 

Jains; such consent only to be withpeW 
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when anything' repagnant to the religioas 
feelings of the Jains is proposed. Beyond 
thin the Zeniindar will have no other 
right, interest, olaim or oontrol over any 
part of the aforesaid Hill, as long as the 
sbipalated annasl payment is duly made. 

(6) The demaroation of the Hill shall 
be made by the Deputy Commissioner and 
ehall exolade the villages on the plain eo 
as to render it more oonvenient to deal 
with^the existing leases and rights. 

*'(7) The Digambari Jains will not be 
entitled to grant any sab-lease with regard 
to any pieoe or parcel of land not now 
covered by the aforesaid snbaisting leases 
withoat the consent of the Zsmindar of 
Pdlganj in writing, and the rents from 
each eab leases shall go to the said Zemindar 
of Palgaoj. 

I am to reqaest yoa to draw ap, in 
oonsaltation with any lawyer whom the 
Jains may choose to name, a draft agreement 
embodying the above terms which have been 
accepted by the Digambari Jains for exeoa- 
tioQ by (1) the Deputy Commissioner of 
Hazaribagh as Manager of the Palganj 
Eetate now managed by the Coart of 
Wards under the Oboba Nagpur Encumber- 
ed Estates Act, (2) the Raja of Palganj, and 
(3) Babas Dnanuu Lai Agarwala and 
Parmesti Das Serowgi as representing the 
Digambari Jains.” 

The terms set out in the above letter 
were those already agreed to between the 
plainiiffd and Sir Andrew Fraser and they 
contain the agreement of which epeoiSo 
performance is sought. The agreement 
embodying these terms was never in fact 
drawn up or executed, bat a draft lease 
was prepared by the Govarnmeut Solicitor 
and forwarded to the plaintiSs’ Solicitors ia 
January 1909. 

Id Auguat 1909 it was deoidel to make 
a survey and prepare a Record of Rights of 
the area to be leased which had not up to 
that time boeu delimited, with a viev to 
obtain the requisite parbioulars for the grant. 
This took some time, and disputes arose as 
to the line of demarcation, the Digambaris 
rapresentativds oonieodiog that the Hill 
extended further iubo the plaiu incladicg 
aevarad^ villages lying tbsreln oatsids the 
demarcation line laid down by the Ooputy 
Oommissionar; and before tbs Sorvay R)port 
w^s eonapleted the GoTsmoieut of 


acting on ioitractioos from the Government 
of India, informed the phiotiSs’ Solicitors 
that the arrangement arrived at for a settle- 
ment would not be carried through. This 
decision was conveyed in a letter from the 
Government of Bsngal to the plaintiffs’ 
Solicitors on the 6th September 1910 in 
the following terms: — 

“Gsmtiembn, — I am directed to state that 
on behalf of the Raja of Palganj, whose 
estates are under the management of the 
Court of Wards, this Government agreed to 
the grant to the Digambari sect of tbs 
Jains of a lease of the Paresnath Hill in the 
district of Hszaribagb on certain conditions 
proposed in a letter, dated the 2oth November 
1908, from yoar clients, Seth Parmesti Das 
Serowgi and Baba Dbanuu Lai Agarwalla. 
Having regard, however, to the preferential 
claims of the Sitambari community the 
Gevercmentof India, to whom the matter 
was reported, do not feal justiGed in giving 
effect to the offer of settlement made by 
this Government. I am, therefore, to request 
that you will be so good as to inform your 
olisnts that the arrangement proposed in 
November 1908 has fallen through and 
that the Acoountaut Ganeral, Bengal, has 
been asked to refund them with interest at 
4 per cent, (the Bank rate of 6xed deposits) 
the sum of Rs. 50,000 which they had paid 
as premium.” 

This deoiaion was, no doubt, arrived at in 
oonseqaenoe of a report made by Mr. John 
Reid, the SeUlemeut Officer of the Ohota Nag* 
pur Divisioo, on the 3rd June 1910 (Exhibit 
DU in which ha stated that the grant of tbs 
proposed lease to the Ulgambari Jaius would 
result in serious diffarauces and disputes 
between them and their rivals, the Sitam* 
baris, who were iu possession of the existing 
temples and had preferential rights over the 
Hill in case they wished to erect nsw 
temples. The DigambArls, oa the other 
hand, bad no each rights and were not in 
possession of any temples of their own. Ia 
da sling with what be coasidered would be 
the immediate result of grantiog tbs 
oropossd Isase Mr. Roid reported that, 
“The Digambari Sooiety would proceed 
to erect new tanks, eoms of them possibly 
aljacsut to ths already existing /onA;s which 
are managed by the Sitambaris. The 
Sitambaris would of course object aud would 



INDIAN OASES. 


[1919 


S38 

BUKUM CBIND V. BiJA RAM BAHADUR SINQH. 

fall baok on their rights under the agree* 
ment of 1872. To enforoe their legal rights 
they would, no doubt, resort to violenoe, and 
very likely the site of every proposed new 
Unk would be the scene of a riot of greater 
or lees magnitude. I understand that it is 
not the local authorities but the Local Govern* 
ment who propose to sanction the lease of the 
Hill to the Digambari Jains. In that case 
the latter authority would be put in the 
extremely invidious position of having sane* 
tinned an agreement, the result of which 
must necessarily be rioting, possibly of a 
serious character. With this prospect in 
view, if there is any doubt of the legality 
of the proposed lease it is evidently one 
which cannot be carried through.” 

There can be no question that these two 
rival branches of the Jain community 
entertain feelings of hostility towards each 
other, and the eonclusions arrived at by Mr. 
Reid may possibly have been justihed. 
However that may be, the Government of 
Bengal definitely refused to proceed further 
in the matter. At that time Sir Andrew 
Fraser’s term of ofiBee as Lientenant<Gover* 
nor bad come to an end. The appellants 
refused to accept the cheque and interest 
tendered in the letter of the 6th September 
1910, and on the 5th September 191-^ iusti* 
tuted this suit claiming specific performaLoe 
of the contract mentioned or alternatively 
damages against the defendant. 

Varioue defences were pleaded in the 
written statement. The most important of 
these may be summarised ihus: — 

(1) That the defendant’s estate was at 
all material times vested in a Manager under 
the Cbota Nagpur Encumbered Estates 
Act, 1876, by section of which the defend- 
ant was incompetent to charge, lease or 
alienate his immoveable property or to enter 
into any contract which might involve him 
in pecnniary liability, and if, and in so far 
as be had purported to do so by himself or 
through others, such contract was invalid. 
None of the persona conducting the negotia- 
tions bad any authority to enter into a bind- 
ing contract. 

(2) That under the Act the only person 
having power to deal with the defendant’s 
property was the Manager, and even his 

rovers derived from section 17 of the Act 


did not include the power of entering into 
an agreement to grant a lease. 

(3) That DO binding agreement was 
entered into, and that what took place waa 
mere negotiation, all parties thereto con- 
templating the necessity of ascertaining the 
exact legal rights of all persons interested in 
the Hill before a lea‘>e could be granted, no 
date being fixed for the commencement of 
the demise. 

(4) That the parties were fully aware 
that none of the persona oondnoting the 
negotiations had authority to enter into a 
binding agreemen', and that the plaintiffs 
agreed only to bs bunad in tlio event of a 
short agreement embodying tbe terms being 
prepared and executed by snob person or 
persons as were authorised to sign such agree- 
ment, and that this was never done, 

(5) That Sir Andrew Fr<a8er was acting 
solely in an executive capacity and bad no 
authority to enter into a contract binding 
upon tbe defendant or his estate. 

(6) That negotiations were not oonduoted 
on the basis of obtaining tbe highest value 
for tbe property. 

(7) That the contract should not be en* 
oroed on the ground of public policy. 

The Additional Subordinate Judge of 
Hazaribagh, before whom tbe case came for 
trial, dismissed tbe suit, being of opinion 
that none of the officers who oondnoted the 
negotiations with the plaintiffs waa ooqapetent 
to make the agreement in question, and that 
it bad, therefore, no operation in law. 
His judgment was based mainly upon 
the interpretation of tbe provisions of the 
Ohota Nagpor Encumbered Estates Aet. 
By section i of that Act the proprietor 
of an estate vested in a Manager under 
the Act, so long as that management con- 
tinues, is incompetent to mortgage, charge, 
lease, or alieoate his immoveable property or 
any part thereof. The powers vested in tbe 
Manager by section 17 inolude tbe power to 
demise all or any part of tbe property under 
his management for any term of years or in 
perpetuity to take effect in possession in con- 
sideration of any fine or fines or without fine 
and reserving such rents and under such 
conditions as may be agreed upon. By so 
amending Act of 1909 what is now known 
as clause 183 was added. This was not in 
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operation at the date of the agreeoient now 
nnder ooneiderati )a. lb provide? ai 
follows:— 

“cJabjeot to the sanation of the Oomtnie* 
sioner^ the Manager shall have powerto enter 
into any contraot or to exeoate or reliaqnisb 
any leose or oonoterpart of any lease or ti 
take any aotion not otherwise provided for 
in this Aot whiah in bis opinioo is neoessary 
for the proper oare and management of the 
property.” 

It mast be borne in mind that the Manager 
in whom the estate weas vested at the date 
of the agreement was Baba Krishna Chandra 
Ghosh. This gentleman was no party to the 
agreement, and, so far as the evidenoe goe’, 
there is nothing to shew that he was even 
oonsalted daring the negotiations and before 
the agreement was entered into. It ie also 
quite olear that the Raja of Palganj, 
althoagh he may be taken to have been 
tbroaghoat a oonssntiog party, had no power 
to deal with hie estate. The learned Jadgs 
oame to the aonalasion that Sir Andrew 
Fraser, the Lieotenant-Governor of Bengal, 
had DO fanotioDS at all in the matter ood> 
nested with the grantin? of the lease; that 
the Commissioner and tba Deputy Commis* 
sioner were authorised by the rules framed 
under aeation 19 of the Aat to saootion leases 
to bs given by the Manager alons, and oon* 
eidered that they ooold by olear implioation 
diotate terms to the Manager, but ooali not 
demise themselves aud far less make a biul* 
ing oontrast to leas': that the only pereoi 
authorised to grant a lease nulir ths Aot 
was the Mauager and noboiy else. Qivlag 
arrived at that ooaaluaion hie jai^msas pro* 
oeede in this way: — 

“The questioQ, therefore, resdvoi itself 
into this: — Woether the power to lease pro- 
vided in seotion 17 neoesearily implies a power 
in the Manager to contrast for it as well.” 

He then oonsidered the argumeote address- 
ed t) him on this question and arrived at 
the ooaelaeion that the power to lease 
granted by the Aot did not neoessi- 
tate the power to enter into a binding 
eontraot to lease. The faot that the latter 
power had been conferred upon the Mana- 
ger by the amending Aot of 1909 (sec* 
feioQ 1-^B) indicated to him that before 
the passing of tho amending Act sueh 
power had been excluded and be oame to 
the oonolosioo that qodo of the offieere 


who took part in the negotiation was 
competent to make the agreement in qoes* 
tioD and, therefore, that it bad no operation 
in law and h« dismissed the suit. 

It is not very clear from these Sndings 
whether the learned Judge dismissed the 
suit solely on the ground that the Mana- 
ger bad no pswer to enter into an execu- 
tory contract to grant a lease, or whe- 
ther be also based his decision upon the 
ground that even if such power existed, 
the Manager was no party to the agreement. 
Having arrived at the conclusion that the 
suit mast fail on the ground above re- 
ferred to, be thought it unneaessary to 
determine the other issnes; bat, in view of 
an appeal, he recorded bis findings on those 
issues on the aseumption that the agreement 
in question should be held to be a com- 
petent one. He considered that the agree- 
ment was a pODcIuded agreement and not 
a mere negotiation contemplating further 
steps before it should have a binding effect. 
He farther thought that Sir Andrew Fraser, 
in bringing about a settlement which in- 
volved questions of public policy of consider- 
able magnitude, must be supposed to have 
been acting in his executive I capacity 
beoiuse he had no statutory power to deal 
with the matter, and that his aotion was, 
therefore, subject to the control of the 
Government of Indie; that be had obtained 
the sanction of the Government of India to 
settle only the central range, and that hie 
subseqaent scheme leasing the whole range 
was not submitted to or approved by the 
Government of India who refused to sanc- 
tion it; that Sir Andrew Fraser was under 
a misapprehension that the Digambari sect 
represented the majority of the Jain com- 
munity and possessed the greater number 
of shrines on the Hill, which was not 
the fact, and that be conducted the whole 
negotiations in an extremely partial manner 
without enquiring into the preferential 
rights and privileges of the rival sect of 
Sitambaris, and that the effect of giving 
the Hill to the Digambaris would be to put 
the estate nuder a disadvantage and to 
throw the two rival sects into unavoidable 
eonfliot to the detriment of the estate. In 
view of these facts and oircamstances be 
considered that be would not have been 
prepared to decree specific performance of 
tb 9 contraot. Ou the queitioo of damages 
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he oatne to the oonolasion that assnmini; 
there was a bioding oootraot and speoiBo 
performanoe was not enforced, damages 
woald have to be allowed only nominally 
as the aoiual amount spent oould not be 
ascertained by the evidence adduced. 

By the time the case came on for hearing 
on appeal before this Court, the Palganj 
Katato had ceased to be administered by a 
H^Ianagor and the Ilaja had been restored to 
the po88es:>ioo and enjoyment of the property 
under clause 12 of the Cbota Nagpur 
Encumbered Estates Act, a notification to 
that effect having been published in the 
Bibar and Orissa Odzstte, dated the llth 
December 191?. The Raja, it appear.^, was 
at that time quite prepared to carry oat 
the agreement of the 30th November ISO? 
and grant the appellants a lease on the 
terms therein mentioned. He accordingly 
presented a petition, dated the 2-lith Feb- 
ruary 1919, praying tbe Court to pass 
a decree under Order XXIIf, rule 3, of 
the Civil Procedure Code, in accordance 
with the terms arrived at by a compro- 
mise between himself and the plaintiffs, 
which terms are set out in the petition. 
By this compromise the Raja admits the 
appellants’ claim for specific performanoe of 
the contract for a perpetual lease of the 
Hill upon the terms and stipulations of 
tbe agreement on which tbe claim is based* 
the appellants give op their claim for in- 
terest, mesne profits, damages and costs, 
and undertake to bear the costs of all 
litigation that may arise out of tbe present 
litigation as well as the costs of an appeal 
if any, to His Majesly in Council from 
the final decree in this case. This appli. 
cation was opposed by learned Counsel 
on behalf of Nagaraeth Kasturibhai Mani- 
bhai, representing the Sitambari Jains, 
who had been added as a respondent to 
this appeal under the following oircum- 
stances: — 

Id the year 1911 tbe proprietor of tbeNawa- 
garb Zemindaii, commonly known as the Raja 
of Nawagarb, instituted a suit against the 
Raja of Palganj through his Manager and 
guardian Krishna Chandra Ghosh in whttm 
the estate was then vested as defendant 
claiming a declaration of title to the 
southern half of ParesnUh Hill. The Raja 
of Nawagarh, who unlike his neighbour 
of Palganj, lis an adherent of the Sitam- 
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baris was successful in his suit befbr^ 
the Subordinate Judge of Hazaribagh*' 
An appeal (No. 551 of 1914) was pra- 
ferred against that judgment to tbe High 
Court on behalf of the Raja of Palganj 
and came before this Court io January 
1 91?. Pending that appeal tbe Raja of 
Nawagarb entered into an agreamsnt with 
a representative of the Sitambaris to grant 
him or bis nominee a permanent lease of 
his interest in the Hill. The policy of 
the Manager and those associated with 
him in the management of the Palganj 
Estate also favoured the transfer of the' 
Raja of Pdlganj’s interest in the Hill tO 
the Sitambaris, the Government of fndia' 
considering that they had preferential 
claims over their rivals, the Digambarls. 
In fact, the sanction cf the Commissioner 
of Cbota Nagpap- had already boen obSaideff’ 
on the 6ih Oj'obor 1917 under section' 
13B of the Act to transfer the Raja’s 
rights to ths Sitambaris. Tbe result wan 
that wbsn tbe appeal in the Raja of 
Nawagarb’s suit came before this High 
Court in 1918 tbe parties to that lltiga'- 
tioD, altbougb disputing as to their res- 
protive rights and interests in the Hill, 
wore both anxious to transfer those rights, 
whatever tbe extent of them, to tbe 
representatives of the Sitambaris who, in 
their turn, were apparently prepared to 
pay each of tbe contesting parties tbe 
pries they were willing to accept for a 
transfer of their respective interests. Io 
these circumstances, a purchaser being found 
who was willing to take over from tbe 
disputants their joint interost in the Bill 
without farther determioalion of their 
respective rigbte and ioterests inter ee, a 
compromiee was arrived at between them, 
when tbe appeal in that suit was partly 
beard, acd on the 4th Febrnary 1916 a 
compromise petition setting ont the teroia 
agreed to by the parties and approved 
by the Sitambaris was ordered to be filed' 
and the parties were ordered to oarrr 
ont the terms of tbe compromise; the* 
appeal standing over for final orders:* Bly 
the compromise it was provided thdt both 
parties should transfer, the one by a* 
ooDveyanoe and the other by a psrmanent' 
lease, tbtir right, title and interest ih‘ 
Paresnath Hill to tbe representatives of the 
Sitambaris irpjn terms already settled bet* 
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weOD them; that all qaestions of ownership 
and possession of the respective parties 
ehonld remain andetermined as between 
the parties; bat that, in order to settle 
the extent of the interest to be transfer* 

red by the Rajaof Nawagarh, the bocndary 
between the Hill and Nawagarh Pargana 
to the south ehonld be determined by a 
ooropetent Survey OfiBoer to be appointed by 
the Conrt. The oonveyanoe and lease con- 
templated in the said compromise were 
then prepared and enbsequently executed 
by Janki Nath Gupta, who had eocoeeded 
Krishna Chandra Ghosh, as Manager of 
the Palganj Estate and the Raja of Nawa- 
garb, respectively, transferring their interests 
in the Hill to Nagarseth Kasturibbai 
Maoibhai in his individnal capacity and 
as representing the Sitambari oomoinnity 
of Jains. The Raja of Palganj was per- 
sooally opposed to this settlement, and 
when the matter came again bafore the 
Conrt for 6nal orders on the 6th March 
1918, he petitioned the Court complaining 
of the bargain made by the Manager on 
his behalf with the Sitambarie, and asking 
the Court to recall the order made on the 
4th February, and not to pass a Bnal 
decree in the terms of the oomproraUe. 
At the same time a similar petition was 
presented on behalf of the Digambari 
Jains, who bad previously made an uneuo* 
oesefnl application to be added as parties 
in that snit. The Raja’s petition was 
rejected both on the gronod that be 
had no control over the management of 
his estate at that time and also on the 
merits, he having, it appeared, agreed 
personally with the Sitambarie on more 
than one ocossion in 1912 and I91d to 
grant them a permanent lease of the Hill. 
The Dlgambaris’ petition was also rejected, 
althongb the Conrt consented to hear them 
tbrongh Counsel. The Court then ordered 
a decree to be passed in the terms of the 
compromise and ordered the conveyance and 
lease, copies of which were filed, to be execut- 
ed and registered. The Court also observed 
that the terms of the conveyance by the 
Manager of the Palganj Estate safeguarded 
the iotereste of the Digambaris in so far as 
they ijrovided that the conveyance should be 
aubjeot to any order which might be passed 
by this Court in tha present appeal. In the 
•bmV oonyeyeuee the purchaser representing 


the Silambaris covenanted to take all neces- 
sary steps to get his name substituted in place 
of that of the Raja of Palganj as respond* 
ent in the present appeal and, at bis own 
expense, to defend the action and indemnify 
the vendor and the Palganj Estate against 
all costs and damages arising out of the 
litigation after the Ist January 1918. 
The purchaser, after execution of the con* 
veyance, accordingly applied to this Court 
on (he 7tb August 1918 to have bis 
name substitated in place of that of the 
Raja of Palganj as respondent, when it 
was ordered that the name of Nagarsetb 
Kasturibbai Manibbai be added as a respond* 
ent in the appeal, the name of the original 
respondent being also left on the record. 

The question which now arises is whether 
we ought, in the oircamstanoes just men* 
tioned, to record the compromise of the 
24tb February 1918, and pass a decree in 
accordance with the terms thereof. The 
appellants rely upon the provisions of Order 
XXILI, rule 3, and say the Coart has no 
option in the matter once the compromise 
is satisfactorily proved, as in this case, and 
ongbt to pass a decree in accordance there* 
with. They farther contend that the re- 
spondent Nagarsetb Kastaribbai Manibbai 
is a parohaeer pendente lite and takes 
subject to the rights of the appellants under 
the decree now asked for. It is true that 
the porofaase on behalf of the Sitambaris 
was, by the terms of the conveyance and 
with the approval of the Court which 
sanctioned that conveyance, made subject to 
any order which might be made in the 
present litigation. It is also true that the 
doctrine of lit pendens, as embodied in 
section 52 of the Transfer of Property Act, 
applies to transfers during the pendency of 
a suit even when that suit is terminated 
by a compromise decree; but in enoh oases 
the Court should be satisfied that the 
compromise is not a collusive agreement 
entered into with the object of defeating 
the purchaser. It must be takeo that the 
oompromiae entered into by the Manager of 
the Palganj BUate in Appeal No. 551 of 
1914 and the conveyance made in parsuanoe 
thereof are binding on the Raja of Palganj 
and bis estate to the same extent as if 
the latter bad baen himself the contracting 
party. There was, therefore, an implied 
obligation oq the transferror not to derogate 
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from the grant. It was oontamplated also 
that the purchaser shoald be sabstitated in 
the present appeal as respondent in plaoe 
of the Raja and indemnify the latter against 
all liability he might inonr by an adverse 
deoision therein. In snoh oironmstanoes to 
deny the pnrehaser the right of defending 
the present aotion by setting np any defenoe 
that would be open to the Raja of Palganj 
woold be to work a manifest injastioe if 
(here is any real defence to the snit. The 
transfer made to the oonteeting respondent 
was made ander the aathority of the Conrt 
within the terms of seotion 52 of the Trans* 
fer of Property Act, and one of the terms 
was that it shoald b3snbjeot to any order 
passed in the present appeal. The object 
of this was olearly to preserve the existing 
rights of the Digambaris which were then 
sub judice, bat not to snlsrge those rights 
by patting it in their power to defeat the 
transfer by a oollnsive arrangement with 
the transferror. It seemed to as, therefore, 
necessary to consider whether the com* 
promise we are now asked to record was a 
bona fide one or merely ooloarable with the 
object of preventing the contesting respond- 
ent from setting ap snob defence to the 
aotion as might otherwise be open to the 
original defendant. It is contended that 
the compromise is a reasonable one, as 
the qnestiotrs to be determinei are donbtfal 
and may not end in this Conrt and the 
resnlt may be to saddle the Raja of Palganj 
with heavy costs and possibly damages even 
if specido performance be not decreed. 
This argament did not commend itself to 
ns, as there is an nndertaking by the pur- 

chaser to indemnify the Raja against all lia* 

bility arising from snoh a contingency, and it 
is not snggested that the purchaser’s Bnanoial 
resources are inadequate for that purpose. 
It seemed to us that if there is a real and 
substantial defenoe to the claim, the com- 
promise we are asked to record wonld not 
in the oiroumstanoes already mentioned be 
a lawful agreement within the meanipg of 
Order XXIII, rule 3, and without consider- 
ing the case on the merits we were not 
prepared to record it and pass a decree in 
aooordanoe with the terms thereof. We 
accordingly decided to bear the appeal on 
the merits. 

The main questions which were argued 

before as were, (1) whether the agreement 


relied on was made by persons who were 
competent to deal with the Palganj Estate 
at all ; (2) whether the Manager of the 
Estate, assuming him to be a contracting 
party, bad power to enter into an agreement 
to execute a lease as ancillary to his 
statutory power to grant a lease ; and (3) 
whether there was a completed agreement 
upon which a snit for specific performance 
oocld be based. These were the points 
towards which the arguments were mainly 
directed, but was further contended by 
the contesting respondent that the snit, as 
framed, was not maintainable beoaase the 
alleged contract was made either with the 
Digambari Jains as a body or with certain 
individual.s. f.-i the former case no suit was 
maintainable by the Digambaris, who are 
not a legal entity. In the latter case the 
individuals were dead and tbeir legal repre- 
sentatives were not substituted in their place, 
and even if they claimed as trustees for 
the Digambaris, there was nothing to shew 
that the snbstitnted plaintiffs were appointed 
trnstees in plaoe of the original plaintiffs. 

The first of the ab?ve points involves a 
ooD3ide»'ation of soma of the provisions of 
the Cbota Nagpur Eoouaabered Estates 
Act, and in dealing with this question it 
is necessary to dbtermine who in fact were 
the actual parties to the agreement. So far 
as the Raja of Palganj is concerned, be 
may be taken to have been a consenting, 
party and to have authorised Sir Andrew 
Fraser to enter into a contract on his behalf, 
but it is clear from seotion 3 of the Act 
that, so long as the estate was under the 
control of the Manager, the Raja was 
incompetent to mortgage, charge, lease or 
alienate his immoveable property or any 
part thereof, and his aotion in the matter 
may be ignored. According to Sir William 
Duke’s evidence it was Sir Andrew; Fraser 
who directed the whole course of the nego- 
tiations, acting on his own responsibility 
and forming bis own decisions. It is also 
clear from the documentary evidence that 
the representatives of the Digambaris 
throughout were treating with Sir Andrew 
Frastr, and, so far as appears from the 
evidence, never once approached the Manager 
of the Palganj Estate. The reason for this 
is not far to seek. Sir Andrew Fraser 
was Lientenant Governor of Bengal. The 
matter was one whigb tba Goyernmont 
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WAS likely to oonsider as involving questions 
of polioy in the government of that Presi- 
denoy. If the Manager of the Estate had 
been asked to grant a lease, he would pro- 
bably have refused to commit himself until 
he was satis&ed that his action in the 
matter had the approval of the Local Gov- 
ernment. The Digambaris, no doubt, felt 
confident that if they obtained the formal 
sanction of the Lieutenant-Governor to their 
scheme the rest was merely a question of 
routine, and that for all practical purposes 
the sanction of the Lieutenant-Governor 
meant the consent of the Manager and the 
consequent grant of the lease. Unfortunately 
lor the appellants, however, the Lieutenant- 
Gov 0 rDOr wft0 not hiros^lf oonipst^ot to ©xsr* 
oiee the statutory powers vested in the 
Manager. Had the suit been one against 
Sir Andrew Fraser for breach of warranty 
of authority different oonsiderationa would 
arise, which it is not necessary to oonsider. 
The suit is against the Raja of Palganj 
through his Manager, who alone at the 
material time had power to grant a lease 
of the property. The management of the 
estate was vested in the Manager under 
section 2 of the Act. His duties are defined 
in section 4 and the following sections. 
They consist mainly in the collection of 
rents and profits and the disppsal of them 
for certain purposes, which in some oases 
require the approval of the Commissioner. 
He muet also enquire into and settle debts 
and liabilities due from the estate, machinery 
for which is provided involving jadioial 
enquiries with appeals from bis decisions 
in certain eases to the Deputy Commissioner 
and OoTomissioner. His powers are enn- 
merated in Fart V of the Act. They 
include certain powers connected with his 
daties, and section 17 provides: 

*'Sabjeot to the rules made under section 
19 the Manager shall have power to 
demise all or any part of the property 
under his management for any term of 
years or in perpetuity to take effect in 
possession in consideration of any fine or 
fines or withoot fine and reserving euch 
rents and under snob conditions as may be 
agreed opon.’* 

Heetion 18 gives him power in certain 
eases with the sanction of the Commis- 
sioner to raise money by mortgage, sale or 
loan in order to pay the debts of the 


holder or charges on the property. Section 
IbB, which was enacted after date of 
the agreement sued on, set out at length 
in an earlier part of this judgment. 

By section 19 the Lieutenant-Governor 
may make roles consisteat with the Act 
to regulate certain matters therein specified 
and generally for the guidance of officers 
in all matters connected with the enforce- 
ment of the Act and such rales, when 
made, shall have the force of law. Bale 
5 says:— 

"Wherever the Manager appointed under 
the Act is not the Deputy Commissioner 
of the district, the Deputy Commissioner 
will (subject to such orders consistent 
with the provisions of this Act as the 
Commissioner may from time to time issue) 
exercise a general control over the manage- 
ment of all the properties in his district.'* 

Rale 16 makes the power of the Manager 
to grant a lease under section 17 subject 
to the sanction of the Commissioner if 
the lease exceeds a term of four years. 

The appellants contended that ft was 
impossible to believe that even if the 
Manager were not a formal party to the 
agreement bis consent and acqaiesoenoe 
had not been obtained by Sir Andrew 
Fraser, and that it onght, therefore, to be 
asBumed. We are unable to draw any 
such inference. From the evidence of Sir 
William Duke as to the manner in which 
the negotiations were carried through by 
Sir Andrew Fraser, I thick it is mncb 
more probable that the Manager's opinion 
was never asktd. The only evidence urged 
in support of this argument oousiste of 
two documents which came into existence 
long after the date of the agreement. The first 
is a note signed by the Manager and dated the 
6 th February 1909, [Exhibit 34 (1)] giving 
certain information required by the Solioitora 
with a view to preparing the lease. The 
second is a letter from Ganga Obaran 
Balav, the Forester of the Palganj Estate, 
addressed to the Manager, Enonmbered 
Estates, Hbzaribagh, dated the 25th January 
1910, (Exhibit 50) stating that the cadastral 
survey of the Hill bad oommenced and re- 
questing sanotioD for two assistants. There 
is nothing in either of these docnments 
which would warrant the assnmption that 
the Manager bad delegated hie powers 
under the Act to Sir Andrew Fraser 
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even assaming: be had power to do bo 
whiofa, to say the least, is a violent 
assnmptioD in the ease of statntnry powers. 

It was nest oontended that Sir Andrew 
Fraser, at all events, oonsalted and 
disoassed the matter with the Oommis* 
eioner of Cbota Nagpur (Mr. McIntosh) 
and the Deputy Commissioner of Haziribagh 
(Mr. Radioe), and, as the Manager was 
by the rules just mentioned subjeot tc a 
general control by the Deputy Commis* 
fiioner and could only grant a lease 
of this description with the previous 
eanotion of the Commissioner, it was quite 
Bufliaient if the consent of these gentlemen 
should be established. We think it may be 
assumed from Mr. McIntosh’s telegram of the 
6th November 1908 (Exhibit 21) that he and 
the Deputy Commissioner assented to the 
terms eventually arranged bstween Sir 
Andrew Fraser and the representatives of 
the Digambaris. We are unable to hold, 
however, that because the power to lease 
vested in the Manager by the Statute 
requires the sanction of the Commissioner, 
this' in itself gives the Commissioner power 
to grant a lease without consulting the 
Manager at all, much less that the 
Commissioner may, unknown to the Manager, 
bind him by an agreement compelling him to 
exercise bis statutory powers. It remains to 
ccDsider whether the Deputy Commissioner, 
by reason of rule 5 referred to, which 
imposes upon him the duty to “exercise 
a general control over the management of 
all the properties in his district,” can, in 
like oiroumstanoes, dispense with the funo. 
tions of the Manager and himself exercise the 
powers vested by the Statute in the Manager. 
In our opinion such was not the intention of 
the rule. The Statute contemplates (see seo- 
tion 9) that the Manager may be either 
the Deputy Commissioner himself or some- 
one else. In the latter case the powers of 
the Deputy Commissioner are given by the 
rule and are confined to a general control 
over the managemeut of another person 
To say that be may treat the Manager as 
non existent and exercise his powers himself 
would, we think, be to extend the scope of 
the role beyond its legitimate meaning. 
Section 21A gives the Board of Rsvenne 
control and 8up?rvision ever the orders and 
proceedings of the Commissioner and Deputy 
Vommiesioner and affords some light on the 


meaning of the word control. It could 
hardly bs contended tbit the Board of Re- 
venue could exercise the functions of the 
Commissioner. 

It was lastly contended on this part of 
the Oise that the Mioager must be taken 
at least to have ratified the agreement. It 
is saiBiient to say that we have looked 
in vain for any evidence of ratification. 
The two documents fEsbibits d4 
(1) and 50] already referred to were 
relied on as indicating acquiesoence by 
the Manager and an attitude of mind 
fr.om which ratification might be inferred. 
We do not think any snob inference can 
be drawn. It follow.i from these findings 
that the plaintiffs* suit most fail and the 
appeal be dismissed. But as the other two 
points were argued at some length before 
us, we think it desirable to record a desisioh 
on those points also. 

On the second point it was contended 
for the respondent that the rule whereby 
equity aids the deffotive exercise of a 
power by a tenant for life so as to bind 
the remainderman can have no application 
to powers created by Statute. Thefoauda 
tion of the eqaitablj doctrine would appear 
to be based upon the view that in most 
oases the donor of the power cannot have 
intended that the lack of a seal or the 
omission of soms legal formality not ne- 
osssarily known to him should defeat the 
exercise of tbs power by the grantee, if it 
otherwise expresses the paramount intention 
of the donor. But to aid the powera granted 
by Statute for similar reasons would be to 
treat the Legislature as inops consilii (See 
°° Powers. 3rd Edition, pages 
appsllaaks ooatsnd, howavar, 
t at thernles goveroiog the powers of tenants 
for life or other limited owners can have 
no application in a oass like the present 
where the Manager, though appointed by 
o.a.nte, most be regarded as for the time 
bsiDg in the eboss of the owner, who 
wonli uadoubbedly hava bsea bound by 

an executory contract to grant a lease 

ad he ramained in control and possesiio.i 
^ estate. This argument, in so far 

the analogy between tha 
position of tha Mvnagar and that of a 
^nant for life, has much to oommend it. 
Bat It appears to ui that tha dsoision of 
t e question masl; depsnd apoa whathat e 
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statotory power of leasing can, by the 
oanonsot oonstraotion relating to Statutes, 
read as inoluding the power to oontraot 
to grant a lease. It was contended that 
snoh power was a necessary and essential 
adjunct to the power to grant a lesse. 
and should, therefore, be read into (be 
Statute. It dees not appear to os to be 

essential to the proper exercise of a power 
to lease that the lessor should also have 
power to enter into a oontraot to lease. 
Even in the case of guardians and managers 
of minors it has been distinctly laid down 
by the Judicial Ccromittee that it is not 
within their competence to bind the 
minor’s estate by a contract for the per- 
abase of immoveable property 1 .jUiV 5Q»u‘or;an 
V. Fahhruildin (Ij] The contract in that 
ease was found to be for the beneht of 
the minor, and it would presumably hove 
been within the competence of the Manager 
to purchase. In our opinion the powers 
granted by Statute to managers of an 
encumbered estate fhould be at least as 
strictly construed, We are unable to 
hold that the power to grant leases given 
to the Manager by the 17th eeotion of the 
Act included the power to enter into an 
executory contract like the present, and this 
question in our opinion should be decided 

against the appellants. 

Tbe third question is, whether there 
was a completed agreement upon which 
a suit for gpeoihe performance can be 
based. The terms offered by tbe appellants 
on the 26th November HOB were undoubt- 
edly accepted by Sir Andrew Braeer on the 
bCth November. But the respondents contend 
that the appellants’ consent to those terms 
was conditional and that the conditions 
were never fulhlled. The conditions were 
those enumerated in tbe conoluding para- 
graphs of the letter of the 2^tb November 
already quoted. The instruotions sent to tbe 
duvernment Solicitors on tbe 30lh November 
also show that Sir Andrew Fraser intended 
those conditions to be complied with, although 
it is noticeable that be treated tbe Deputy 


Commissioner of Heziribaghaa the Manager 
of the Estate, when in fact this was not tbe 
ease. This misapprehension on bis part may 

aoooont for the fact that the real Manager 
11) i3 Ind, Ca8.E31;29I. A. 1; 29 C. 282; 21 M. 
L. J. 1166; 16 0. W. N. 74; (1912) M. W. N» 22; 9 A. 
aj.J.88; l6C.L.J.69i 14 Bom. L. B. 5j U M. L. l.S 

(P.O.). 


took no part in the negotiations. Another in- 
accurate statement in the same part of the 
same letter is that the estate was being manag- 
ed by the Court of Wards. It seems probable 
that the appellants were aware on the 26th 
November that an agreement by Sir Andrew 
Fraser alone might not he sufficient legally 
to bind tbe estate, and, therefore, stipulated 
that before they themselves should be bound 
a formal agreement should be prepared and 
executed by tbe proper officer authorised to 
deal with the estate as well as by tbe Raja 
of Palganj and, lastly, themselves. 

There is a long series of deoleions, begin- 
oing with Ri'lgway v. U’harhm (2) in 1857 
op to modern times, the effect of which is 
stated by Lard Parker (as he afterwards was) 
in the case of Von HatzjfUH Wildenburg 
V. Alfxin'Ur (3). “ft appears to be well 
settled by tbe authorities,” says that learned 
Judge, “that if tbe dcouments or letters 
relied on as consliluting a contract con- 
template the execution of a further^oontraot 
between the parties, it is a question of 
construction whether the execution of tbe 
farther oontraot is a condition or term of the 
bargain or whether it is a mere expression of 
tbe desire of the parties as to the mauner in 
which tbe transaction already agreed to 
will in fact go through. In the former 
case there is no enforceable oontraot, either 
because the ondition is unfuIGlled or 
because the law does not recognise a oontraot 
to enter into a oontraot. In the latter case 
there is R binding oontraot and the 
reference to tbe more formal document may 
be ignored^” 

The present case appears to us to fall 
within the 6rst alternative of tbe Brst class 
of cases ooneidered by Lord Parker, where tbe 
law will not enforce the contract b3oaa3e tbe 
condition subject to which tbe consent is 
given is not fulfilled. Fjr tbe reasons 
already mentioned, we think the proper con 
etruotioD of the agreement is that tbe appel- 
lants were quite willing to agree to a lease 
on the terms mentioned provided the Mana- 
ger of the estate would execute a formal 
agreement on those terms.- We do not 
lose sight of tbe fact that this point only 

arises on tbe assumption that the Manager 

(2) (1857) 6 II- L. C. 23'(; 27 L J. Ch. 46; 4 Jur. 
(N fl.) 173; 6 W. U. h04; 29 L. T. (o. 8.) 3P0; 108 R. 
E.88; 10 E. B. 1287. 

(3) (I9l2' I Ch. D. 284; 81 L/ J. Ch. I8ij 105 L, T, 
434. 
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was boand by the aots of Sir Andro^' Fra.'ti". 
a hypothesis which, as already stated, we are 
unable to aooBpt. But even so the oiroiirn- 
stances were peculiar, and whatever may 
have been the real reason it seems to us 
that the appellants regarded the execution 
of the formal agreement by the Manager as 
a condition precedent to their own consent. 
That condition has so far been unfuiBlled. 
The formal agreement was never pre- 
pared, much less executed by the persons 
named. It was argued, however, that the 
condition imposed was one introduced in 
favour of the appellants, and that they would 
be entitled to waive it, and had in fact 
waived it as their subsequent conduct in 
connection with the survey and other matters 
shewed. The case of Hatckuley v. Outram 
(4) was relied on for this proposition. In 
that oaee a term was introduced into a 
contract which was clearly in favour of the 
purchaser alone. It bound the vendor of a 
business not to carry on a similar business 
witbiu a certain radius. It was found to be 
in restraint of trade and, therefore, unenforce- 
able. It was held by the Court of Appeal 
that the purchaser in whose favour the 
clause was interested could waive it and 
claim performance of the contract omitting 
the objectionable clause. That case is merely 
an authority for the proposition that where a 
completed contract provides for the insertion 
in a contemplated conveyance or lease of 
terms which cannot legally be enforced, either 
party may waive this part of the bargain if 
those terms are solely for bis bene6t, and 
claim specido performance of the rest of the 
contract. It was not decided upon the ques- 
tion of whether an agreement had been come 
to but whether a concluded agreement could 
be enforced. It is difficult to see how the prinoi- 
pie there enunciated can be applied to the 
facts of the present case, where the question is 
whether there was a completed contract by 
which both parties were bound. If one party 
eays: 1 agree to certain terms provided a oer- 
tain condition shall hereafter be fulBlled,” 
and the other party consents, in our opinion 
it does not lie within the competence of either 
party to waive the condition without the 
consent of the other. But even if the prin- 
oiple referred to in Hawksley v. Outram (4) 


(4) (1692) 3 Ch. D. 369; 62 L. J, Oh. 
67 T» 604» 


217; 2 B. 60j 


OASDS. 


Ci9id 


can unoly to'i oa'-e like the present, we think 
- be oondir.ioji insisted on by the appellants 
wa« not one wln^i was for their beiieSt 
alone. This que-^ti m .vas considered in Lloyi 
V. liowell (5). There the plaintiff wrote a 
memorandum which he sigued and sent to 
the defondant in the following term<^: — 
Subject to the preparation by my Solici- 
tor and completion of a formal contract, I 
am willing to sell to you lease of 365 Cam- 
den Road, for a term of twenty-eight years 
at a rent of £ilO per annum, you paying 
me £500 premium for same aud also pay- 
ing the cost of new lease.— £100 paid (and 
receipt hereby acknowledged) as conditional 
deposit. The balauoe to be paid 1st day of 
January 1895, and possession given on coni- 
pletion. Plants and conservatory flowers to 
be included in. price named.” 


The defendant on reca'vi og it wrote there- 
on Accepted” and subscribed his name. The 
defendant, having afterwards refused to com- 
plete, the plaintiff sought specific perform- 
ance. It was there held that such a stipu- 
lation was not for the benefit of the vendor 
alone. It was equally to the advaotage of 
the purchaser to see and consider the formal 
contract and' to have the position defined 
before final acceptance. It was further held 
that the stipulation as to the preparation 
by the Solicitor and completion of a formal 
contract was one which was a condition pre- 
^deot to consent. “That provision,” said 
l^ekewicb, J , seems to me to go to the 
root of the contract, and not to be such a 
stipulation as the vendor may waive, for 
the purpose of insisting on performance 
of the contract without it.” lo our opinion 
the same reasoning applies with equal 
force to the preeeut case, and there is 
IQ too oiroQoistanoes which have arisen no 
complete and binding agreement which can 
be enforced. It was argued that Sir Andrew 
flraser and those associated with him had 
tbemaelvee waived the stipulation byallow- 
mg the survey to proceed and allowing the 
Solicitors to prepare a draft lease. It is snffl- 
oient to say we can see no force in this con* 
ention. The Solicitors’ instructions were to 
prepare a draft agreement embodying the 
erms stipulated. Why this was not done, 
u a draft lease prepared, does not appear 
Q a perusal of the draft shews that ther^ 

T P- 747; 64 L. J. Ch. 744j 

13 a, 7l2j 73 L. T. I64j 44 W. B. 43, 
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remaioed mnoh to be done by way of delimit- 
ing tbe area to be leased. There had already 
been diapntes aboat the delimitation laid 
down by tbe Deputy Oommisatoner, and it 
would require more oonyinoing evidenoe than 
anything we oan find in tbe record to prove 
that there was a matnal waiver of any of the 
stipnlationa in the agreement. 

Whether a suit would lie on behalf of the 
Digambari sect of Jains by the sabstitated 
plaintiffs in a representative oapaoity it is 
not necessary, having regard to the above 6nd< 
inge, todeoide. Bat it seeme to that it is 
extremely doubtfnl whether tbe Dtgambaris 
as a body aoqaired any right to sne whioh 
oould be enforoed on their behalf by tbe pre- 
eent plaintiffs under tbe provisions of Order 
1, rule 8. The rule deals' with prooedare 
only and creates no subetantive rights of suit. 
The Digambari Jains are not a legal entity. 
The substituted plaintiffs are not tbe legal 
representatives of those with whom tbe ooc- 
tract was originally made, and, unless it oan 
be shewn that all tbe Digambari Jains indivi* 
dually acquired rights under tbe oontraot, a 
suit brought on their behalf by individuals 
in a representative oapaoity would not lie. 
We do not wish to ba«e our deoisioc on tbe 
determination of this question nor is it neoes- 
aary to do so, but for the reasons already given 
on the other points we think this appeal 
ahonld be dismissed with costs. 

Appeal dismitsed. 


MADRAS HIGH COURT. 

FULL BENCH. 

Civil Bbvieiom Petition No. 1212 or 1918. 

October 1, 1919. 

Treteni '. — Sir Abdur Rahim, Et., Officiating 
Chief Justice, Mr. Justice Oldfield and 
Mr. Juatioe Seshagiri Aiyar. 

GADI NBBLAVBNI— PtAiNTirf— 

Petitioner 

versus 

mabappareddigari naratana 

BEDDI — Defebdant — Respondent. 

OivU Procedure Code (Act V of 1908^, t, 1S1, O. 
12, r, IB— Application to set aside ex parte decree- 


jurisdiction to vacate decree apart from provisions of 
rule— Inherent power of Court, scope of, extent of. 

A Court has no power apart from tlio provisions 
of rule 13, Order IX, of the Civil Procedure Code to 
set aside an ex parte decree made by itself, [p. 861, 
cols. 1 & 2.] 

Somayya v. Subbowma, 26 M. 599 and ifaru^a Chelty 
V. Rajasami, 14 Ind. Cas. 82^; 22 M. L, J. 284.at p. 206 
(19I2> M. W. N. 332; 1 1 M. L. T. 280, overruled. 

Venkatarama Aiyar v. Nataraja Aiyar, 18 Ind. Cas. 
360: 24 M. L. J, 235; 13 M L. T. 140; (1913) M. VV, N. 
166, followed. 

Per Abdur Bakvn, Ofy. C. J- — Most of the oases 
where the Court exorcises its inherent power relate 
to cases of an incidental or ancillary character, though 
it is not to be understood that the inherent power of 
the Court is limited to such cases, for that would bo 
unduly limiting the scope of section 161 of tbe Civil 
Procedure Code. But there is no inherent power in 
a Court to set aside an et parte decree by summary 
procedure and the power of the Court in that con* 
ncction is limited to the circumstances mentioned 
in Order IX, rule 13, Civil Procedure Code. The 
inherent power of the Court should be exercised 
not capriciously or arbitrarily, but ex debito justitiie 
on sound general principles and not in conflict 
with the intentions of the Legislature, [p. 851, col. Ij 
p. 850, col 2 ] 

Pet Oldfield, J.— 'Although statutory enactments, 
expressed in affirmative language, may sometimes 
bo construed as having a negative implication, sneh 
implication must be a necessary and reasonable one. 
It is impossible to presume that the provisions of 
Order IX, rule 13, of the Civil Procedure Code contain 
an imperfect statement of the law on the very 
definite topic with which the rule deals, viz., the pro- 
vision of a summary procedure for the re-opening of 
ex parte proceedings, [p. 861, col. 2.] 

Per Scshayiri Aiyar, J.— Section 161, Civil Procedure 
Code, must be construed, not as empowering a Court 
to exercise powers which it never possessed, but as 
preserving to it those powers which it has been in 
the habit of exorcising and which, by oversight or 
failure to specify, havo not been particnlarieed in 
the Statute. The section has been introduced for 
the simple reason that no Code can exhaustively 
deal with tlio procedure for exorcising every power 
which a Court of justice is competent to exercise, 
and the language of the section shows that it 
should bo availed of only where a power which has 
been exorcised has not been provided in the Code. 

[p. 863, cols. 1.A2.] 

Petition, under seotion 115 of Aot V of 
1908 and seotion 107 of the Government 
of India Aot, praying tbe High Court to 
revise the order of the Court of the Oistriet 
Munsif at Tirnpati, in Civil Misoellaneons 
Petition No. 244 of 1918, in Original Suit 
No. 623 of 1917. 

FACTS. On an applioatioo to set aside a 

deoree passed ez parte, the Judge ordered that 
though he was not satisfied with tbe 
explanations given in the affidavit, be was 
setting tbs ex parte order aside having 



8i8 


INDIAN OASBS. 


GADI NEELAfENI t>. MIRAPPARBDDIGIBI NARATANA RiDDI. 



tbo ftDQOunt &t st&kd &nd the ro 

latioDS of the parties, eto. 

On applioation in revision against the 
order before Seebagiri Aiyar and Odgers, JJ. 

Mr. N. Chandrasekhara Aiy~r, for the 
Petitioner. — The Code of Civil Prooedore is 
exbanstivB of wbat it deals with. The 
only provision for oanoelling orders passed 
(X parte is contained in Order IX, rale 13. 
There is no power outside it. Bat there is 
a oonfliot of decisions in this Coart follow* 
ing npon a dictum of Bhasbyam Ayyangar, 
J., in 'Somayya v. Subhamma (1), Gopala 
Bow V. Maria Susaya I tllai (2) follows 
Somayya v. Stibbamma (1). Bat see Durga 
Bakhsh v. Mahabir (3) and Venkatarama Aiyar 
v. Nataraja Aiyar (4). See also Murvga Oketty 
V. Rajasami (&), Adayapadi Ramanna Udpa 
V. Krishna Udpa (6), Karuppoyee v. ChinriO 
ammal (7). 

Messrs. V. Bamadoss and T. Kumara- 
iwamiah, for the Respondent. — The Coarts 
have been given inherent power for 
the express purpose of affording relief 
where the technicalities of the sections do 
not strictly permit. See Nalludaroo v. Bari 
Kusen Bathi (8), Debi Bakhsh Singh v. Habib 
Shah (9), Lalta Frasad v. Ram Koran (10) 
(Civil Miscellaneoas Appeal No. 156 
of 1918.1 

farther a Court is not bound to pass an 
ex parte decree. And so if the Court is satis* 
Bed that the nature of the case would 
prohibit such an adjudication, the Court 
will be perfectly justified in rectifying what 
would otherwise be a mistake of the Court. 

ORDER OF REFERENCE TO A PULE 

BENCH. 

The facta are not in dispute. An (x 
parte decree was passed in the suit. The 


(1) 26 M. 699. 

(2J .HO M. 274; 17 M. L. J. 22.5. 

(8) lllcd.Cas. 344; 14 0. C. Ill 
(4) 18 Ind. Cas. 360; 21 M. E J.'kgo- n M r 
140; (1913) M. W. N. 165. ’ ^ 

(6) 14 Iiid. Gas. 823; 22 M.LJ. 284 at o 298- flQl 
M. W.N. .'<32; 11 M. L. T. 280. 

(6i 25 Ind. Gas. 450; 27 M. L. J. 167 

(7) 26 Ind Gas. 191; 16 M. L. T. 10!. ‘ l L W 5 

(8) 48 Ind. Gas. 961. •i. l U W. 6, 

(9) 19 Ind. Gas. 526: (1913) M. W. N 665* 40 T 
160 at p. 164: 85 A. 331; 17 C. W. N 829 u' A l 
626; 18 0 L. J. 9; 1,6 Bom. L. E. 6«. 25 M L i 1 
14 M. L. T. 33; 16 0. 0. 194 (P. 

(10) 14 Ind. Gas. 187; 84 A. 426 at p. 428; 9 A h 

POQe 


defendant applied to have it set aside under 
Order IX, rule 13, Civil Procedure Code. 
The District Munsif found that the allega* 
tions in the afi^davit were not tree. In 
effect, his finding would not have enabled 
him to set the decree aside under rale 13. 
He, however, held that as the amount involved 
was heavy and as a person who stood 
surety for the defendant on a previous 
occasion refused to ooDtinne to be surety, 
the decree should be set aeide. 

Against this order a civil revision peti* 
tion under section 115, Civil Procedure 
Code, has been preferred to this Court. Mr. 
Gbandrasekhara Aiyar oonteuded that a 
Court has no power apart from the pro* 
visions of lole 13 to set aside an rx parfe 
deoiee. Mr. Ramadoss. on the other band, 
argued that the conditions mentioned in 
the rule are not exhaustive and do not 
restrict the inherent power of the Court 
to set aside ea: por^e decrees. 

In this Court, the view contended for 
by the learned Vakil for the respondent is 
supported by Somayya v. Subbamma (1) 
and Adayapadi Ramanna Udpa v. Krishna 
Udpa (6). There are o'bservations in Murvga 
Ohetiy v. Sajasami (5) and in Qopala Bov 
v. Maria Svsaya PiVai (2) which support 
the view taken in Somayya v. iSu56cfnma (1). 
On the other band, there is a considered 
judgment of this Court by two Judges 
in FenAa/uTama Aiyar v. Batoraja Aiyar (4) 
which dissents from Somayya v. £'ub5amma 
fl). Karupayee v. Ohinnaammal (7) is also 
inconsistent with Somayya v. Subbamma 
(1). We have refrained from disoussing 
decisions of the other Courts, as in our 
opinion it is desirable that there should be 
consistency on a question of procedure in the 
same Court. In these oiroamstancea end 
with a view to enunciate for the benefit 

of the Mofusil Courts a clear and consistent 

view on the. question, we think it desirable 
that the following question should be referred 
for the opinion of the Full Benoh. 

Has a Ooort power, apart from the 
provisions of rule 13, Order IX, Civil 
Procedure Code, to set aside an ex parte 
decree passed by itself?'* 


This petition came on for hearing ,on 
the 26th and 27th of August 1919 in 
pursuance of the Order of Referenqe Jk) 
the Fall Bench. “ . 
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Mr. N. Chandrasekhara Aiyar, for the 
Petitioner. — There ia no aoope for the eser* 
oisa of inhereot power, if any, when there 
ia an express retnedy provided by the Code. 
A decree is passed ex parle owing to the 
DOO' appearanoe of the defendant, and eoffioient 
aanse for non-appearanoe alone would jnstify 
a Coart in setting snob decree aside. 
Venkatarama Axyar v. Nataraia Aiyar (4). 
In Somoyya v. Subbamma (1) snoh extra 
power to set aside ex parti orders and 
deorees is held to exist. It has baen ap> 
proved in Oopala Row v. Maria Susaya ^illai 
(2). See also Adayapadt Ratr.anna Udpa v. 
Krishna Udpa (6), E$mail Ebrahim v. Haji 
Jan Mahomed i'll) following the ease in Mani- 
lal Dhunji v. Oulam Busein (12) dissents 
from Somayya v. Subbimma (1). Raruppayee 
y. Ohinnacmnal (7) oonfliote with Oopala 
Row V. Maria Susaya Pillai (2). 

Inherent power is not to be exeroised 
when there is an express remedy provided 
byStatate. Mu'hiah Ohettiar ^ Bawa Sahib 

(13). The essenoe of a Code is tobeex- 
baastive on what it deolares is the law. 
Qokul Mandar y. Pudmanund Singh (14). 
Inherent power is to be exercised only in 
matters not dealt with by the Code. Hukam 
Chand Boid y. Kamalananl Singh (15). See 
also Tyeb Beg Mahomed y. Allibhai (16). 
Bibi Tasliman y. Harihnr Mahto (17), Fakhr. 
ud-din y. Uhafar ul-din (»&), Lalta Prasal y. 
Ram Safari (10), NoUndjroj v. Hart Kiisen 
Rathi (S) follows Debt Bakhsh Singh y. 
Habib Shah (9) where, however, the power 
invoked was different in kind. See al'io 
Civil Revision Petition No. 495 of 19i5 (an* 
reported). 

In the present ease, the application 
parporte to have been made ander Order 
IX, role 13. There is no invocation of 
inherent power. 

Messrs. F. hamadots and T. Kumaraswamiah, 
for the Respondent. ^Tbe passing of a 
deoree ex parte on the non appearance of the 
defendant is not obligatory on the Conrt. The 

(11)10 Bom. L.B. 904. 

(19) 18 B. 12. 

(18) 96 Ud. Oas. ABt 27 M. L. J. 605; I L. W. 9d3. 

( 1 4) 29 0. 707; 4 Bom. L. B. 793; 6 0. W. N. 825; 
39 L A. <96 .P. 0.)i 8 Bar. P. 0. J. 323. 

(15) 88 0. 927i 8 0. U J;-67. 

(16) 81 a 45t 8 Bom. L. B. 803 

ttS) BO. W. N. 81i 82 0. 253 (P. B.). 

(18) 88 A. 99; A. W. K. (1901) 1. 

U 


word in rnle 6 of Order IX is ‘may’, thereby 
leaving the matter to the discretion of the 
Conrt. Hence the reversal of an ex parte 
deoree or order so passed is also within the 
discretion of the Conrt. 

Section 108 of the Code of 1882 has been 
held to contemplate oases other than thoso 
speoihoally mentioned in it. ^onta^^a v. 
Sttbhamma (1). Order IX, role 13, states 
the same rule withoat change. Muruga 
Chetty V. Ra}asami (5). It does not cover 
all oases of non-appearanoe. For in* 
stanoe, a party’s Pleader is not a volantary 
agent of the olient. The non-appearanoe 
of snob Pleader cannot be taken as the 
non-appearanoe of the party, who cannot 
compel the Pleader to appear, 

[Seshioiri Aiyar, j. referred to Qopjla 
Row V. Maria Susaya Pillat (2). ' 

Express invocation of inherent power is 
nnneoessary, its exercise being in the Coart’s 
discretion. 

OPINION. 

Auddr Rahim. Offg. C. .1.— The ques- 
tion referred to us in this case, which 
is in these words: “Has a Court pcwar, 
apart from the provit^ions of rale 13, 
Order IX, Civil Procedure Code, to set 
aside an ex parte deoree passed by itself?” 
has been fully discussed before us and 
I shall shortly express my opinion. Upon 
an application made to him under Order IX, 
rule 13, ()ivil Procedure Code, the Distriot 
Munsif, while holding that it was not 
proved that the summons was not duly 
served or that the defendant was prevented 
by any eoffiiient oaase from appearing 
when the suit was called on for bearing, 
set aside the tx parte decree passed against 
the respondent, observing “looking, however, 
to the heaviness of the ainoont involved 
and the relationship subsisting between 
the parties and looking at the uowillingoees 
of the present surety to continue his 
obliffatioD, I shall allow the petition as a 
special case and give him a chance of 
contest.” 1 should say that, even if the 
Court had inherent jorisdiotion to set 
aside an ex parle deoree on grounds other 
than those mentioned in rale 13, it ooold 
have DO jorisdiotion to do so arbitrarily 
and on fanoifal gronnds, saoh as those 
mentioned in the Distriot Mansif’s judg* 
ment. Section 151 says: “Notblog in this 
Code shall be deemed to limit or otberwisf 
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affeot the iDherent power of the Goart to 
make saob orders as may be nesessary 
for the ends of jostioe or to prevent abase of 
the prooess of the Gonrt.*’ An order, snob 
ai in this case, oonid not, by any stretoh of 
langaage, be described as being neoessiryfor 
theendsof jnstioe or to orevent abase of the 
prooess of the Conrt. This seotion, as is well 
known, was inserted in the Code of 1908 in 
aooordanae with a namber of deoisions in 
wbiob the inherent power of the Co irt 
ex debito jusHtise was reoognised. 

Order IX, rule 13, provides a speoial 
summary remedy for a partioalar olass o! 
oases mentioned therein, i. e , those in 
which summons was not daly aervai oa 
the defendant or in which be was pro* 
vented for any sufficient oau^e from 
appearing when the suit was called on 
for bearing; and the jarisdic^ion is limited 
to the Court by which the decree was 
passed, To bold that snob a remedy 
can be extended to oases other than those 
mentioned would be going against the clear 
intention of the Legislature and cannot be 
brought within the scope of any inherent 
power recognised by section 151 or the 
rulings on the subject. 

The opposite view was propounded, so 
far as it appears, for the first time by 
Bhashyam Aiyangar, J., io Somayya v. 
Subbamma (l), approved by Sandara Aiyar, 
J., in Murvga Ohetty v. fiajosam* (5), and 
also to some extent supported by what 
appears to be a oasuil dictum of White, 0. J 
in Qopala Bow v. Maria Susaya PilUi (2)! 
On the other band a Division Ber ch of this 
Court in Venkatarama Aiyar v. NataraJa 
Aiyar (4), consisting of Sankaran Nair, J., 
and myself, dissented from the ruling of 
Bbasbyam Aiyangar, J., and there is really 
nothing useful to be added to the reaeons 
given in Sankaran Nair. J.’s judgment, in 
which 1 concurred. 

. ‘j’®*;® "“8 any attempt made 

m aomayyav. Subbamma (1) to construe the 
provision of the Civil Procedure Code it 
seems to me that to read the first part of the 

rule, that the defendant against whom an e* 

par/e decree IS passed may apply to the 
Court by which the decree was passed 
for an order to set it aside, as conferring 
a jurisdiction to pass snob an order in 
oases other than those mentioned in the 
teat of the seotion is apparently fallacious 


and unsound. The main argument of 
Bhasbyam Aiyangar, J., is based upon 
grounds of hardship in certain olass of 
oases mentioned in the judgment and 
which in his opinion would not be covered 
by Order IX, rule 13. It has been pointed 
out in Venkatarama Aiyar v. Nataraja Aiyar 
(4) that in all those oases remedy could be 
obtained either by appeal or by review. 

The question of inherent iurisdiotion of 
the Court was elaborately discussed in 
Rukam Okand Boid v. Kamalanand Singh (15). 
There Woodroffe, J., has collected a number 
of oases in which the Court’s^inherect power 
has been exercised. He says: It has thus 
been held that, although the Code contains no 
express provision on the matters hereinafter 
mentioned, the Court has an inherent power 
ex debito justitiee to ooosolidate; postpone 
pending the decision of a selected aotioo; 
and to advance the bearing of suits; to 
stay on the ground of convenience cross* 
suits; to ascertain whether the proper 
parties are before it; to enquire whether a 
plaintiff is entitled to sue as an adult; to 
entertain the application of a third person 
to be made a parly; to add (seotion 32 
not being exhaustive) a party; to allow 
a defence in forma pauperis", to deoids 
one question and to reserve another for 
investigation, the Privy Council pointing 
out that it did not require any provision 
of the Code to authorise a Judge to do 
what in this matter was justice and for 
the advantage of the parties; to remand 
a snit in a case to which neither section 
562 nor section 566 applies; to stay the 
drawing up of the Court’s own orders or 
to suspend their operation, if the necessities 
of justice BO require; to stay, apart froin 
the question whether the case falls ^ wlthiu 
section 545, the carrying out of a preliminary 
order pending appeal; to stay proceedings in 
a lower Court pending appeal and to appoint 
a temporary guardian of a minor upon such 
stay; to apply the principles ot resJ udicata 
to oases not falling within sections 13 
and 14 of the Code and so forth,” (See P®8® 
932.) There is no inatanoe, so far as I 
aware, of An ex parte decree being set asids 
upon an application made for that purpose 
in oases other tnan those coming under 
rule 13 of Order IX. I do not say tw 
that is a conolusive argument against the 
existence of such a power, but it i® 
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tainly signiBoant to show that this does 
not stand on the same footing as the 
oa^es mentioned. Most of the oases where 
the Gonrt ezeroised its inherent power 
related to orders of an insidenbal or 
aooiliary oharaoter. I do not, however, 
wish to saggest that the inherent power 
of the Court mentioned in seetion 151 is 
to be limited to oases in wbiob it oan 
be shown to have been already exeroised, 
for that wonld be andnly limiting the 
soopa of eeotioD 151. Bat 1 have no 
hesitation in holding that there ie no 
inherent power in a Court to set aside an 
ex pjrta deoree by snmmary prooadare, bat 
that the power of the Court in snob oon- 
neotioD is limited to the oiroamstianoe^ 
mentioned in Order IX, rale 13. 1 am, 

therefore, of opinion that the rnling in 
Somayyi v. 8ubb7mni% (1) is wrong as 
held in Venkatarama Aiyar v. Nataraja 
Xiyar (4) and the answer to ths qasstion 
referred to the Fall Bonoh mast be returned 
in the negative. 

Oci/PiBLD, J.-»Tbat oar Courts possess 
inherent power is reoogoized in seotion 
151, Civil Prooednre Code. Bat the 
^ezeroise of the power in the partioalar 
form in whiob it is invoked, mast be 
jnstified in eaoh ease in the manner aa> 
thorized by authority. To justify it direotly 
by reference to a previous ooarse of actual 
iostanoes of its exercise with or without 
the endorsement of appellate tribunals will 
seldom ba possible, when it is disputed; 
and generally the legitimacy of its ezeroise 
must be tested with reference to the 
prinoiples, which authority has prescribed. 
Those principles have been laid down in 
jcdgmeots, which have so far met with 
no criticism and which I respectfully 
follow, by Woodroffa and Mookerjee, JJ., 
in Hukam Chand Boid v. Ramalanand Singh 
(15J and Nanda Siehora v. Bin Qolam SaKu 
(19), as being that the inherent power 
■hall bs exercised, not oiprioioaaly or 
arbitrarily, bat ez debito )u$titige on 
sound general principles and not in ooofliot 
with the intentions of the Dsgislatnre. 1 may 
refer also at this point to my jadgment in 
Muthiah Ohetiiar Y. Baiea Sahib (13). 

To apply this to the present rafereose, I 

(19) Wind. Oas. 207| *0 0. 965; 19 0, L. J. 
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look in vain for any mention of general 
principle in the aatboritiss relied on by 
rssp^ndant; and neaessavily so, when the 
whole argument in them is directed towards 
Bupportiog the ezersise of ths Court’s 
power by raferencs to tbs spsclal hardship 
of the oiroumstanoes in the particular case 
before it. In one of the three oases relied on 
by respondent in which the matter was 
considered folly, Lalta Prasad v. Ram Karan 
(10), the Court, in exercising its inherent 
po «er to pass orders necessary for the 
ends of justice, attempted no further de6oi< 
tion of any geusral priooipls as covering 
its action In the other?, Som-iyya v. 
Subbimm (1) and Aadyapadi Ramanna 
Upiav. Krishna Udpa (6', the hardship to the 
party and the merits of the case he was 
debarred from advancing were statedly tbs 
only tests applied. 

Tbs second condition above referred to 
for the ezerciie of the inherent power, the 
absence of oondiot between each exercise 
and the Statute Law, was, no doubt, con* 
sidered at length in Somiyyi v. iSu&&amm‘Z 
(D.tbe conclusion being against the im* 
portation into sections 103 and 108 of 
the Code then io force, corresponding 
with the present Order IX, rales 8 and 
13, of negative words to the effect that 
the Court shall not set aside a decree 
passed ex p%rte except in oases, in which 
the party or his Vakil was prevented by 
eufficient cause from appsaring. The 
principle relied on is that, althoagb 
statutory eoaotmente, expressed in affirma* 
tive language, may sometimes be oonstraed 
as having a negative implicatiun, each 
implication must ba a necessary and 
reasonable ooe. Bat as regards necsssit^ 
it must bs remembered that the easensa 
of a Code is to be exhaustive on the 
matters in respect of which it declares 
tbs law, aad on any matter epeoifically 
dealt with by it the law mast be asosr* 
tainel by interpretation of the laagaage 
need by tbe Legislatara” [par WoodroSei 
J., in Hakam Ohani Boid v. Kamlanind 
Singh (15)]. It is, in my opinion, impossi- 
bis to presums that the rales aader con* 
aidaration coataia an imperfect statement 
of tbe law on tbe vary definite topis, with 
which they deal, the provision of a anmmary 
procedure for the re opening of ez parte pro* 
oeedings. 
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And in fa^fc, with all respaafc for the 
opioion of the learned Judges responsible 
for the deoisions of this Court last 
referred to, there is nothing’ unreasonable 
or inoonvenient io this oonolusion. Baa* 
shyara Aiyangar, J., attaohed weight to 
the ahsenoe of any means of displaoiog 
an unjust ex parte deoision, if the in- 
herent power oonld not be utilised for 
the purpose. But I thiok^ that he over- 
estimated the frequenoy, with whioh review 
proceedings would be barred by Order 
XLiVII, rule i?; he oertainly overlooked 
the possibility of a suit by the aggrieved 
party, when bis absence was due to the 
fraud of his opponent: vide Rh.tgendra 
Hath Uahata v. Fran Nath Roy (20); and 
he most have been misled by the decisions 
in Gilkxuson v. Suhramania Ayyar (21) and 
Caussanel v. Souris (22), which were after- 
wards overruled by Sadhu Xriihna Ayyar v. 
Ruppan Aiyangar (23). into making the 
erroneous statement that the circumstances 
in whioh the ex parte decree was obtained 
oonld not be considered in an appeal 
against it. As regards hardship resort to 
the Court’s inherent power is unnecessary 
when, SB it eeeme to me, the wording cf 
rulee 9 and is wide enough to cover 
all ordinary oases of default, including 
those instanced by Bhashyam Aiyangar, J., 
in whioh the oiroumstanoes cf a failure to 
appear are in question; and it may be 
suggested that in them the matters referred 
to by him, the merits of the defaulter’e 
case (if indeed they can safely be assumed 
at that stage in the proceedings) and the 
grave oonseqaenoss of an ex parte disposal, 
can in fact be considered in order to an 
estimate of the honesty of the allegations as 
to the existence of sufficient cause. But in 
oases, in whioh the existence of a sufficient 
cause for the default is not alleged or is 
disproved and those matters alone are in 
question, I do not see bow they can 
justify interference, if uniformity and 
certainty are to remain the foundatione of 
onr procedure. 

Taking this view, I concur in the opinion 
proposed in the judgment just delivered, 

(20) 29 C. SQ-Sj 29 I. A. 99j 6 C. W. N. 473j 4 Bom. 
L. K. 363.! 8 Sar. P. C. J. 266 (P. C.). 

(21) 22 M. 221. 

(22) 28 M. 260. 

(28) 30 M.64} I M.L.T.2695 16 il. L. J.479 a\B.) 


SesBAliRi Aitar, j. — The very ful^ 
discussion which this case has received has 
made it clear to ms that we must overrule 
Sont'iyya v. Suhhamma (1) and Muruga 
Ohetty V. Rajasamt (5). In both these 
decisions the reasons given for holding that 
there must be a power outside Order IX, 
rule 13, ear dfi6:(o are not convincing. 

For a defendant against whom a decree 
ex parte hae been passed the following , 
remedies are open:— (1). He can bring a suit 
to set aside the decree if there has been 
any fraud in the obtaining of it [see 
Radha Raman Shaha v. Pran N»th Bey 
(24) and Khagendra Nath SJahata v. 

Pran Nath Roy (20)]. (2) He can prefer 

an appeal againsh the decree itself; there 
can be no doubt that the powers of the 
Appellate Court are large enough to enable 
it io set aside the ex parte decree if there 
has been a miscarriage of justice. The 
Appellate Court is not oonOned to the grounds 
mentioned in Order IX, rule 13, io dealing 
with the matter. (3). The aggrieved 
party can 61e an application for review; 
and the grounds for such an application 
would he wider than those ooverei by . 
rule 13. (4). He can also file an,, 

application as provided by rule 13 to set 
aside the ex parte decree. The second 
danse, or when he was prevented by any 
sufficient cause from appearing when the 
suit was called on for hearing,” is com* 
prehensive enough to cover most oases of 
default of appearance. A suggestion was 
made that the default of a guardian of a 
minor defendant will not be covered by 
this clause. There is no reason for limitiug 
the language of the clause in that way. 
Further, there is the authority of Kes\o 
Pershad v, Hirday Narain (25) against 
this suggestion. Analysing what has been 
said by the two learned Judges in 
V. Su5&amma (1) and Muruga Oh'etty 7. 
Rajaeami (5) it seems to me that nothing 
that they suggest as a possible grieyanes 
will not be covered by any of the four 
classes of remedies mentioned by me. 1 
am, therefore, of opinion that there is 
reason for invoking the inherent power of 
the Court in respect of this matter. 

On the question of a Court possessioK 

(24) 28 C. 476 (P. 0.); 5 C. W. N. 767. 

\26) 6 0. L. E. 69. 
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PDoh a power I have great donbts. It was 
held by Lord Maonaghten in Rangoon 
Bolatoung Company Limited v. Collector, 
Rangoon ('^6) that a right of appeal mast 
be given by the Statote and shoald not 
ba inferred from the inherent power of an 
Appellate Coart. In this Coart and in 
other High Coarts it has been held that 
a right of review is not inherent in the 
Conrt bat maet be given by the Statute. 
A right to set aside an ex parte decree 
belongs to the same oategory as an appeal 
or a review. Beoaase in either ease the 
cffaot of entertaining the proceeding is to 
vacate a decree which has been obtained 
by one of the parties to the suit. To 
interfere with each a substantial right, it 
is not enough to invoke the inherent 
power of a Court. It was argaed that as it 
has been held in a case to which I was a party, 
following Ah'iul Karim Ahu Ahmed Khan v. 
Allahabad Bank Limited (27), that there 
is an inherent power of remand, it must 
bs logically held that there is an inherent 
power to set aside ex parte decrees. 1 do 
not think that the two positions are pari 
materia, A right of remand is implied 
in the right to bear the appeal. An 
Appellate Court which has got jarisdiotion 
to reverse the jadgmeot of the lower Court 
most have power to set it aside and to 
direct a new trial. It is beoaase of the 
idea that this power of remand is implied 
in the right of appeal that the Lsgislatare 
in the Act of 1882 by section 56i pat 
restrictions apon that inherent power. By 
the Act of 1908 that restriction was 
removed. Therefore, the possession of an 
inherent power to remand does not argoe 
that there is a power, to set aside an 
ex parte decree on groaods other than those 
mentioned in Order 1(111. Moreover, I am 
clear that section i5l mast ba oonstroed, 
nob as empowering a Conrt to exercise 
powers which it never possessed, bat as 
preserving to it those powers which it has 
been in the habit of exercising and which 
by an oversight or by failure to specify 
have not been partioalirised in the Statute. 

(26) 16 Ind. Cas I88j 40 0.21s 16 C. W. y. fl6l: 12 
M. L. T. 196| (1912) M. W, y. 781} 16 C. L, J. ^45; 
M M. L. J, 276s 14 Bom. L. R.833: 10 A. L J. 271) 
6 Bor. L. T.20>: 6 1.. B. B. 160; 39 I. A. 167 (P. 0.). 

sen I** 2iC. W.N. 877; 

^ Ve 1^> Je 49, 


Section 151 has been introduced for the 
simple reason that no Code can exhaustively 
deal with tbs procedure for exercising 
every power which a Court of Justice 
is competent to exercise; and the language 
of the section shows that it should ba 
availed of only where a power which has 
been exercised, has not been provided 
for in the Code. As was pointed oat by 
the Jadioial Committee in Gokul Mandar 
V. Pudmanuud Singh (14), the essence of a 
Code is to be exhaustive upon the matters 
for which it provides. This language was 
employed no doubt with reference to 
section 13 of the Code of Civil Procedure. 
It is eaually applicable to Order IX, 
rule 13. The Legislature has provided 
a mode by which ex parte decrees can be 
set aside. As I pointed out already, there 
is no necessity for invoking tbe principle 
of tbe remedy ex debito jnetitiag, because 
in all ooDoeivable oasea, excepting a ease 
like the present in nhiob tbe lower Court 
has made no attempt to conform itself to 
any rule or precedent, the party aggrieved 
can obtain justice by resorting to the 
proper procedure. 

As regards oases in the other High Courts 
I do not propose to deal with them at any 
length. In Tyeb Beg Mahomed 'j.Allihhai (16), 
to which Jenkins, C. J. was a party, it was 
held that a Small Cause Court had inherent 
power in cases of eviction to set aside ex paite 
decrees. Ido not think that decision covers 
tbe present case. On tbe other hand in 
Manilal Dkunji v. Oulam Husein (12) 
and in Esmail Ehrahim v. Haji Jan 
Mahomed (11) a different view was taken. 
Fakhr ud din v. Qkofur-ud-din (lo) was a 
case of an appeal and not of an application. 
In Lalta Prasadv. Ram Karan (10) one would 
have thought that tbe application ounld be 
sustained on the grounds mentioned in rule 13. 
Bibi TatUman v. Harihar Mahto (17) is 
another case in which it was not necessary 
to have appealed to tbe inherent power 
of the Court. But none of them are cases 
in which tbe question of setting aside' an 
ex parte decree directly arose. In Hukam 
Chani Boid v. Kamalanand Singh (16) the 
learned Judges point out that there was by 
the practice of tbe Court an inherent 
power which shoald not be regarded as 
having been taken away by the Code of 
Civil procedure. That is a typical ihstanee 

e 
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of the applioation of seotion 161 of the 
Code. Speaking for myself, I am zealous 
of preserving the inherent power of the 
Court to render justioe' between party and 
party. Bat I am olear that where there 
is no proof that the power hae been 
exercised by Courts, and where the Legis. 
latare has given that power with limitations, 
Courts are not at liberty to disregard the 
limitations. For these reasons I am of 
opinion that Venkatarama Aiyar v. Hataraja 
Aiyar (4) takes the right view of Order IX, 
rule 13, and that the answer to the 
question must be in the negative. 

It is neoessary, however, to state that 
the question relates only to applications 
for setting aside ex parte deoreee and not 
to any other remedy whioh a party may have. 

V, c. P. 

Answered in the negative. 


CALCUTTA HIGH COURT. 

Appeal psou Appellate Decbeb No. 1079 or 

1917. 

Deeember 20, 1918. 

Present : — Mr. Justice Fletcher and 
Mr. Justice Walmsley. 

mahbndra Nath chatterjeb— 

DsPEMDAtiT No. 1— Appellant 

versus 

LALIT MOBAN DATTA— 
Plaintik# — Kbsponlbnt. 
limitniion Act (IX of 1908), «. 19— Acknowledgment 
Hatohita executed in lieu, of old one, effect of. 

Where a borrower executes a hatchitla ia respect 
of a debt in substitution of oue previously executed 
in respect of the same debt, the hatchitta so execut- 
ed amounts to a fresh acknowledgment witbin the 
meaning of section 19 of the Limitation Act. 


Hoogbly, dated the 24th April 1917, affirming 
the decision of the Subordinate Judge of 
Howrah. The point raised in the appeal 
is this ; Whether the hatchitta in question 
was in this case a fresh acknowledgment 
under the terms of section 19 of the Indian 
Limitation Act ; and, if it was not, namely, 
if it was given after the period of limits* 
tion bad expired, whether it was a fresh 
promise to pay within the meaning of section 
25 (3) of the Indian Contract Act P It 
is obvious that the second question can 
only arise in the event of the 6rst one 
being decided in favour of the appellant. 
Now, what the learned Judge of the lo#er 
Appellate Court has found is this, that there 
was, in fact, an intermediate hatchitta bet- 
ween the original hatchitta and the hatchitta 
of 1308. That is quite clear and the learned 
Judge, in my opinion, has held that that 
hatchitta was in the ordinary course handed 
over to the defendant, and that it was 
being withheld by him. It is quite clear 
that what the learned Judge meant by his 
judgment was that that hatchitta, if pro* 
duoed by the defendant, would not Irave 
supported his case, and, therefore, he held 
that the present hatchitta of 1308 waq a 
fresh acknowledgment witbin the meaning 
of section 19 of the Indian Limiiation Act. 

If those facts are right, it is not disputed, 
having regard to the decision of the Privy 
Council in the case of Maniram Seth v. 
Seth Rupchand (1), that the present hatchitta 
was a fresh acknowledgment within the 
meaning of section 19 of the Indian Limi- 
tation Act. In that view, the rresent 
appeal fails and must be dismissed with 
eosts. 

Wai.mslby, J. — I agree. 

Appeal dismissed. 


Appeal against the decree of the Additional 
District Judge, Hooghly, dated April 24, 
1917, confirming the decree of the Subordi- 
nate Jud^e, Howrab, dated June 29, 1914. 

Babns Mahendra Nath Roy and 

Manmatha Nath Rci/, fortbe Appellant. 

Dr. Bwarkanath Mitier and Babu Bithindra- 
noth Sarkar, for the Respondents. 

^ JUDGMENT. 

Fletobir, J.— This appeal is preferred by 
the first defeEdant against the decision of 
the leapned Additional District Judge of 


(1) 33 C. 1047 atp. 1057; 4 C. L. J. 94; 8 Bom. L. 
a. 601; 10 0, W. N. 874; I M. L. T. 199; 3 A. L J. 625; 
16 M. L. J. 300; 2 N. L. R. 190; 33 I. A 165 (P. C. . 
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MADRAS Hias COURT. 

Sbooud Civil Appial No. 1284 op 1918. 
Angast 26, 1919. 

PrMsni:— Mr. Jasbioo Spenoer aod 
Mr. Jastioe KrishoaD. 
NEMANNAKUDRE— Depbndant No. 2 

— APPELL&hT 
versus 

AOHMU HENGASU and others — 

PLAINTIFF3 AND DEFENDANT NO. I — 

Respondents. 

Aliyasantana Laso— Ejaman, removal of, suit for— 
Jiirisdiction of Court-Declaration of unfilneis of nevt 
senior member and appointment of one lower down, 
validity of— Grounds for removal. 


In a suit for the removal of the ejaman of on 
Aliyasantana family the Court has jurisdiction not 
only to remove him for good reasons but also to 
declare the next man to be unlit and pass on the 
Buocession to his junior, [p S.=>7, col. 1; p 865, col, 2,] 
The jurisdiction to remove the ejaman is founded 
on his forfeiture of his office on gross misconduct 
rendering him unfit for it [p. 867, col. 1.] 

Moral unfitness is an equally good reason for 
exclusion as mental or physical deficiency, [p. 866, 
col. 1.] 

Cheria Pangi Achufi v. VfiMlcchQi^t 38 lod* Cas. 
618| 32 M. L. J, 323: (1917) M. W. N. ISSjSL. W. 
892; 21 M. L. T. 329, not followed. 

Seoood appeal against the deorse of the 
Coart of the Subordinate Jndge, South 
Kanara, in Appeal Sait No. 217 of 1917 
(Appeal Sait No. 181 of 1917 on the file of 
the Diatriflt Coart), preferred against the 
deoree of the Diatriot Mansif, Udipi, in 
Original Suit No. 133 of 1916. 

PACTS.— Sait (1) for the removal of the 
1st defendant from the Ejamansbip of an 
Aliyasantana family in Soalh Kanara, (2) 
for a deolaration that the 2nd defendant, 
who is the next senior member, is unfit to 
be the Ejaman, and (3) that the first plaint* 
iS is entitled to become the ISjaman. The 
lower Appellate Coart gave a deoree. 
The eeoond defendant alone appealed. 

Mr. K. P. Ldkthmana Buo, for the Appel- 
lant. — Tbe Coarts oannot grant a deolaration 
denying a right wbiob a person has by 
birth to saooeed as Ejaman of anAliyaeantana 
family, when tbe prior Ejaman dies or 
renonnoesor is removed from his Ejamansbip. 
The prinoiple enanoiatsd to this effect in 
Oheria Pangi Achan v. JJnnalachan (1) in 
regard to Karnavans of Malabar Tarwads 
applies to a osse l*ke this. By granting saoh 


(1) 88 Ind. Cos. 613; 82 M. L. J. 828; (1917) U. 
W. N. 185} 6 L. W. 992} M. L. T. 329, 
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deolarations, the Courts would be framing 
a soheme of management for the family 
and disturbing the natural order of devoln- 
tion. Tbe Cm have no each powers. 
Sae PazhavatMl M.atilaputhia V Ohindan 
Nambiarv. Kunhi Raman Nambiar (2). 

Secondly, a suit for removal or for a 
declaration of unfitness can He only if the 
defendant has assamed oflQoe. Section 42 
of tbe Specific Relief Aot is not intended 
to be used fo.‘ prospective declarations: 11 
M. L J. (Journal portion) 129 at p. 136. 
In Kunhan v. Sankara (3) the Karnavan was 
removed for a misoonlaet of his while an 
Anandravan, 

Strong reasons most bs proved before a 
person can be deprived of his birthright. 
Nothing has been shown in the present case. 

Mr. fi. Sita Rama Rao, for the Re.spoodent?. 

It is found as a fact that tbe appellant 

persisted in ignoring the rights of the 
other members of the family inolading the 
plaintiffs. That has been held to be enffioiert 
for the removal of a Karnavan. Thimmakke 

V. Akku (4). 

JUDGMENT. 

Spencer, J. — The first point argued in this 
second appeal has not been taken in tho 
appellant’s grounds of appeal, but as it 
involves a question of principle, and as it 
strikes at tbe root of tbe jurisdiction of 
the Courts if the appellant suooeeds on it, 
we have allowed it to be argued. 

I agree with my learned brother that 
what the Courts were asksd to do in this 
Bait was not to frame a scheme or to exercise 
any nodefiaei aathority of ssleoting the most 
saitable person to manage the affairs of this 
family, bat to remove the present Ejaman 
for mismanagemeot and at the same time 
to declare that tbe next in order of seniority 
was unfit to hold the vacant office, and I 
fail to see any reason for sapposing that 
Civil Ooarts have no power to grant saoh 

a declaration. 

Speaking for myself, I am averse to putting 
any narrow limitations on the power of 
Coarta to do all that is needful to settle 
the dispates of the parties in all civil matters 
that come up to be adjudicated apon. To 
hold otherwise would bs to deprive these 

(2) 4.5 Ind Caa. 28; 41 M ,.577; 34 M.L, J. 400; (1918) 
M. W. N. 283; 23 M. U T.S16;7 L. W. 643 (P. B.). 

(4) 7*i?d.^CM. 153; 34 M. 481; (1910) M, W. N. 293} 
8 M. Is. T. 169. 
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fribcnah of authority to make a final settle. 

rcentof opposing oontentiona. In Pazhavathil 

Mavilapulhia Veetil Chinian Nambiar v. 
Kunhi Raman Nambiar (2) the Fall 
Benoh had no doubt about the Civil 
Court’s power to remove from the Kama vac 
ship for miafeasanos a person who had 
attained the position by a oourae different 
from the ordinary course, namely, by a family 
agreement. 

In Kunhrinv. Sankara (3j aote of misfeaa- 
anoe committed before the appellant became 
Uejure Karnavau were held to be a enffi- 
oient cause f«ir removing him, the learned 
Judges observing "whether the misfeasances 
were committed either solely orinooDjuno- 
tion with another, in either case the interest 
of the Tarwad requires that the management 
of its affairs should not be entrusted to him.” 

Moral nndtnese seems (c me to be an 
equally good reason for exclusion as mental 
or physical deScienoies. 

Ou the second point, the findings of the 
lower Courts, as I understand them, are 
that the 2nd defendant was guilty of fraud 
and collusion and as these are findings of fact 
which we must accept, the result is that the 
declaration of nnfituess follows as a natural 
ooneequenoe. The second appeal is dismiss- 
ed with costs. 

KRiSBKbN, J.— Tb;8 second appeal aiises 
from a enit brought by the plaintiffs as 
members of an Aliyasantana family to 
remove the lat and 2nd defendants as 
unfit from the management of the affairs 
of the family and to appoint the Ist phintiff 
as Ejamanthi and give her possession of 
the family properties. Defendants had deni- 
ed that plaintiffs were merabsrs of their 
family and had in 190j in oonjunotion with 
their mother, now deceased, divided all the 
family properties among themselves by a 
registered partition deed, excluding the 
plaintiffs altogether, and had dealt with them 
each with hi.s share as hie own. Though the 
1st defendant was the Ejaman and the 2nd 
defendant was the senior Anandravan 
of the family at the date of suit, they 
dil not look upon themselves as members 
of an undivided family at all but each 
managed the properties he obtained on 
partition. Hence the form of the prayer to 
remove both of them from the management 
The learned Subordinate Judge gave* 
decree as prayed for. 
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alone has appealed to us, and it is contended 
CD 013 behalf that Oourta have do power 
to interfere with the right of the senior 
Anandravan to succeed when the Karoavan 
18 removed and that iu any case there 
are no proper grounds for excluding the ^nd 
defendant from Bjamanship in this oass. 

^ The first oontenlion is a general one and it 
IS sought to be supported by an observation of 
Sada?iva Aiyar, J , fo Cheria fanji Achan v. 

CTnnaloc^an {l),wherethelearned Judge quoted 

with approval some passages from an article 
in XI M.L. J (Jonrnal portion) J29 at p. 136, 
The effect of those passages is no doubt to 
show that the Court has no power to exclude 
the eldest Anandravan from eucoeeding when 
a Karnavan is removed. But it may be 
pointed out that the learned Judge’s remarks 
are chUr dicta and with all respect to 

the learned Judge I am unable to accept 
bis view. 

To understand tbe hearings of tbe question 
raised, it rosy be useful to consider how 
the Court acts in removirg a Karnavan: 
That a Court can remove a Karnavan for 
good reason is well established by numerous 
decisirns beginning from tbe decision of the 
Sadder Adalat in I Snd. Deo, US and is not 
now disputed. The authorities do not, how» 
ever, make it clear on what basis the power 
13 founded. It seems to me, however, that 
it 13 basad on the theory that tbe institu- 
tion of Karnavanship in a Tarwad is iotend- 
ed for the benefit of the Tarwad and the 
oantinuance of a Karnavan in offije is 
dependent on a proper discharge by him of 
his obligations to the family. lYtien he fails 
to do his duties and his rstention in offijs be- 
comes injorlous to the interests of tbe Tarwad, 
he forfeita his offiie. Bat as be oould nok 
be removed by act of parties without his 
own consent, tbe aid of the Court is sought 
to do it by its decree. If ths right to 
Karnavanship ie an absolate right ioberent 
in the eldeit member and is iadepsodeot 
of his obligations, it isdifldcuU to see how 
the b'each of those obligations can affect 
the right, whatever other remedies there 
niay be. [ do nob consider that the removal 
of a Karnawau for his misdeeds is 

pnnishmsnt at all. The 
Civil Court will hardly be the tribunal for 
it. The Court adopts tbe remedy of re moval 


as 
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failare to perforni an obligaiioo that would 
lead to the removal of a Karoavio bat 
only eaoh miaoondaot as would make it 
Qsaassary in the iuterdat) of tboTar^radto 
have him removed. As observe! io Kunhin 
V. Sankara (3), the question to be kept in 
view is whether the iuterests of the Tarwad 
require that the managemeot of its affiaire 
ehould not be entrusted to him. The jurisdio* 
tion to remove him seems to me really to be 
founded upon bis forfeiture of bia offioe on 
gross mieoonduot rendering him nn6t for it. 

If this view is right, I do not see any 
diffioulty in Courts deolaring, on the prayer of 
the parties, that the next person is unfit to 
assume the offiooof Karnavan. If oiroum* 
etanoes exist whiob show that be oould not or 
would not perform hie obligations to the 
family, why should not the Court prevent him 
from assuming rffije if it is in the ioteresis 
of the family to do so? It is easy to sug- 
gest oouditious when the senior Anaudravan 
may be totally unfit to become a Karnavao. 
He may be au idiot or a lunatio or, in the 
words of Dr. Ormsby io his "OutlineB of 
Marumakkathayam Law”, “a person physical- 
ly or mentally incapable of oouductiog the 
affaire of the Tarwad or be may be of so 
depraved moral character that the interests 
of the Tarwad may require that its affairs 
should not be entrusted tobim.” Is the Court 
then to tie its bands aud allow him to become 
the Karnavao? I think uot. To bold that 
the Court has no power in such a case to 
exclude him will be to uuUify the very 
object of removing the obnoxious Karuavau. 
I consider that io the same maouer that 
the Court can remove a Karuavau it can, 
in the same suit, declare the next man to 
be unfit and pass on the snocsssiou to bis 
junior. 

It is quite true that the senior Anandra* 
van euooeeds to the offiie of Karnavan by 
virtue of bis seniority and not by any 
appointment to it, But his rights are no 
higher than those of the Karnavao who 
is in office and who is entitled to coutinue 
io it till his death: nevertheless Courts 
have felt no difficulty in removing him 
from offios. It is mere byperoriticism to say 
that the Court has do power to appoint 
a Karnavan ani, therefore, it cannot oboose 
a person for the offioe. This is no doubt 
•triotly 10 , but what the Court does is not 
Io appoiol any penoo it likes bat the 


parson next in rank to the Karnavan and the 
excluded senior member or msmbers that per- 
son really succeeds by virtue of bis poeifion 
on the exclusion of his seniors, and his 
appointment is really a superfluity. The 
question whether a power to exclude 
exists does not depend on the exieteooe of a 
power to appoint, for it is conceded that a 

power to remove a Karnavan exists, though 

the power to appoint him may not. 

The most important objection to exclud- 
ing the eenior man from Karnavanship 
is that io doiug so you judge from his 
condnot as a Junior member his unfitness 
to be a Karnavao without allowing for the 
possibility that he may turn over a new 
leaf when be is given the respousibilitiee of 
the Karnavan’s office. No doubt there is force 
in this argument, but I do not consider that 
it necessarily applies in every case or that it 
necessarily tells against the existence of the 
power to exclude. It shows that great care 
should be taken in judging of such a person’s 
unfitness and that the power of exolusion 
should be used only epariogly and only 
when it is clearly necessary to do so in 
the interests of the Tarwad. Eaoh case has 
to be judged on its own facts and no hard 
aud fast rules can be laid down. 

The Courts have iu many cases exercised 
the right of oouflidering the fitness of the 
person who will succeed on the removal of 
the Karnavan and have barred his snocessioD 
when there is good reason to do so. No 
doubt a senior mau should not be passed 
over in favour of his junior on any ground 
of preferance on account of the greater 
fituess of the latter, but ooly on the ground 
of his own nufituess. Where, however, 
good grounds exist, I am not prepared to 
s\y that the Courts have acted beyond 
tbeir powers in barring the sucoessiou 
of the next senior man when removing the 
Karoavan from office. The first ooutention 
of the appellant, therefore, fails. 

Tbs next contention is one on the merits. 
Toe 2od defendant is fonud to have 
ooospired frandalently with hi^ brother io 
denying the membership of the plaintiffs 
and exclodiog them from all participation 
io the enjoyment of the Tarwad properties. 

He has. io fact, by getting op the parti* 
tioD deed, attempted to put an end to the 
family itself and be has taken the family 
properties which fell to his ehere as fail 
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own and sabseqaectly alienated some of 
them to strangers. His oondaot wastbas 
entirely against the interests of the Tarwad 
and there is no indication that be is likely 
to behave properly in the fatare. In these 
oircamstanoes I am not prepared to say 
that the lower Gonrts were wrong in remov- 
ng him along with his brother. 

The second appeal is dismissed with costs. 

H. c. e. 

Appeal dismissed. 


LAHORE HIGH COURT. 

S'bco.'Io Civil Appbal No. 2792 of 1915. 

.Itine U. 1919. 

Present : — Mr. Justice Abdal Raoof 
and Mr. Jnstioe Martineaa. 
HARBANS LAL, Mikoa, Throcgh His 
Mothbb Musammat KIRPA DEVI— . 

PlaIMTIVP— AprB..L«hT 
versus 

ATRA ANO OTUBKS — DEPENDiKTS— 

Rbspondbmts. 

Custom or Personal Law— Brahmins— Presumption 
— Burden of proof — Criteria for determining whether 
a community follows custom — Brahmins of Kungiana, 
Tahsil and District Ludhiana. 

In a case of disputed succession or alienation on 
the ground of custom, the universal rule is that 
a Brahmin is presumed to be governed by his 
personal law, and if be alleges a custom contrary 
to the rules of that law, ho is bound to prove by 
cogent and clear evidence that he is governed by 
Buoh custom, [p 869, col. 2.] 

The question of custom is, primarily, a question 
of faot and in each case has to be decided with 
reference to the particular eircumstances alleged 
and proved, [p. 869, col. 2.] 

The most important critma for determining 
whether a particular community has adopted and 
follows agriooltural enstom are, — 

(a) whether the particular community forms a 
compact agricultural community by itself; 

(b; whether their source of livelihood is solely 
or almost solely agricultural; ^ 

(c) whether the members of the community have 
given up their old customs under the personal law 
and have adopted the onstoms of their agricultural 
neighbours in matters of alienation and succession 
[p. 860, coU 1.] 

The Brahmins of Kungiana, Tahsil and District 
Ludhiana, are governed by Hindu Law in matters of 
alienation and snocesaion. [p. 86), col. 2.] 

Nanak Ohand v. Basheshar Hath, 8 P. E. 1908j 
W W» B, 1908} 94 P. B, f MS, di8tingni8he4> 


SaooDd appeal Iron the deoree of the 
Dietriot Judge, Ladbiana, dated the 5th 
Aagaet 1915, reversing that of the Snbor* 
dinate Judge, let Glass, Ludhiana, dated the 
1st Deeember 1914, deoreeing the olaim 
with oosts. 

Mr. Manohar Ld, for the Appellant. 

Lala '^ekr Ghand ilahajan for Lala Jagan 
Nath, for the Respondents. 

JUDGMEsST. 

Abdcl Raoof J. (/unel2, 1919), — Tbefaote 
wbieh have given rise to this sesond appeal 
may be stated as follows : — Harbans, minor 
SPD of Krishna, Brahmin, the plaintiff in 
the case, and Chetn Brahmin, defendant No. 
1, are admittedly desoended from a oommon 
anoestor. Kahua and Atra, defendants Ncs. 
2 and 3, are Jats and mortgagees of oertain 
landa from the defendant No. 1 Chetn held 
oertain lands situated in a village called 
Kungiana whioh had desoeodad t) him from 
his anoestors. Out of this land be mort- 
gaged >5 bighas 14 biswas biswansis to 
defendants Nos. 2 and 3 under a deed, dated 
the 4tb of September 1913. The plaintiff, 
alleging bim-elf to be a oolUteral of Cheto, 
having a reversionary right in tb^ property, 
brought the present snit on the ground 
that Cheto, being a eonless proprietor, oonld 
not make a transfer so as to be binding on 
the plaintiff after bis death. He prayed 
for a decree that the mortgage deed shall 
not be binding on him. It was further al* 
leged by him that the land was ancestral 
and that Chetn had no necessity to borrow 
Rs. 2, SCO a^^d make the mortgage affecting 
the interest of the plaintiff. Chetn admit- 
ted the claim, which was contested by the 
other defendants on the following grounds, 
namely, that the father of the plaintiff 
having been adopted by Jbaban, . he bad 
ceased to be the reversionary heir of Cbetu ; 
that the plaiotiff and the mortgagor, being 
Brahmins, were governed by the ordinary 
Hindu Law and were not entitled to take 
advantage of the customary law applicable 
to agriooUurists ; that Chetn, being a full 
proprietor, had unrestricted, power of aliena- 
tion ; and that the mortgage had been 
executed for valid neoeaiity and on payment 
of foil consideration. The ancestral charac- 
ter of the land was admitted and -the faot 
of the plaiotiff being the next reversioner 
was also adm'tted, but as stated above, his 
right to jnstitpte the sqit ss tli6 reY6reion-. 
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ary heir of Cheto was denied on the 
groond that his father had been adopted by 
Jhaban. 

The principal issae in the ' case was 
whether the'piRi°tiff and Cbeta were governed 
by agrionUnral oostom and whether the 
plaintiff oonid maintain the salt. The other 
important isene was whether the mortgage 
had been made for necessity and oonsidera* 
tion. These are the two issnee with which 
we are concerned in this appeal. Almost 
all the other qaestions arising in the case 
are no more of any importance, nor were 
they raised or discassed before os at the 
hearing. 

The Court of Brst instance on the first 
issae came tc tbe conclasion that the plaint* 
iff and Cbeta were governed by agricoUaral 
oastom in matters of alienation and saooee* 
sion. On the qneetion of necessity and con* 
sideration it held that necessity had been 
established to the extent of Rs. 1,100 oat 
of Rs. 2,6C0 said to have been borrowed 
under tbe mortgage. It accordingly gave 
a declaratory decree in favour of the plaint* 
iff to tbe effect that on tbe death of Cbeta, 
tbe mortgage in favour of defendante Nos. 
2 and 3 shall not be binding on tbe plaint* 
iff except to tbe extent of Re. 1,100, on 
payment of which be shall be entitled to 
get possession of tbe mortgaged land as 
the reversionary heir of Cbeta. 

From this decree Atra and tbe eons of 
Kahna deceased, namely, Hira and Sardsra, 
appealed to the lower Appellate Court im- 
pleading the plaintiff and Cbeta defendant 
as respondents to the appeal. Tbe lower 
Appellate Court, having ta}cen a different 
view from that of the first Court on the 
first iseue, set aside the decree of that Court 
and held that plaintiff was not entitled to 
succeed and that his suit must be dismissed. 
On tbe other points raised before it the 
lower Appellate Court generally agreed in 
the decision arrived at by tbe Court of 
first instance. His suit having been dis* 
missed, tbe plaintiff has come op to this 
Court in second appeal and has filed tbe 
necessary certificate required by the Punjab 
Courts Act. Three pleas have been taken in 
the memorandum of appeal. Tbe first which 
is the most important plea raisee tbe qaes* 
tion of cuetom and the remaining two pleas 
raise questions as to two items of consideration, 
pamel^, Bs.500 oqtof Re. l^iOOand Rs. 70, 


On tbe question of enstom elaborate 
arguments have been addressed to us on 
both sides and a large number of oases 
have been cited and discussed. Tbe question 
of oastom is primarily a question of fact 
and in each case bae to be decided with 
reference to the particular oircumetanoes 
alleged and proved. The authorities cited, 
therefore, can hardly be said to be an 
absolute guide for tbe decision of this par* 
tioular case. No doubt certain guiding 
principles are laid down in tbe reported 
oases which will help ns in arriving at a 
oonelosion in this case with refereoce to 
the facts admitted or proved. One principle 
appears to be clearly enunciated in almost 
all tbe reported oases, namely, that in a 
case of disputed succession or alienation on 
the ground of custom tbe universal rule is 
that a Brahmin is presumed to be governed 
by bis personal law and if be alleges a 
cuetom contrary to tbe rules of that law, 
he is bound to prove by cogent and clear 
evidence that be ie governed by that oastom. 
Having this principle before our mind we 
have to see in this case whether the plaint* 
iff has saooeeded in establishing that Ghetu 
and be are governed by the customary rule 
relating to altentions by agrioulturiats and 
they are no more subject to Brabmanio law 
in this respect. Close to tbe village Kungi* 
ana in which the land in dispute is situated 
there is a village called Rangian where 
according to the plaint Chetu and plaintiff 
reside. Tbe history of the colony of Brab* 
mins to which tbe plaintiff and Cbeta belong 
appears to be this. A Brahmin, whose 
name is nnknown came and settled io tbe 
village and tock pcsseesion of a part of 
the area. He was turned out by tbe Raj* 
puts and the area remained anoultivated 
for a time. In Sambat 1869 when Maharaja 
Ranjit Singh became the ruler tbe area 
wae restored to one Harkiehan -Singh 
Brahmin with tbe help of tbe authorities 
and bs was left in possession of three 
plooghs. It appears from tbe facts found 
that the descendants of Harkiehan Singh 
have continued to cultivate this area, which 
has been known for some time as Brahmin 
Majra. Oo the evidence it is clear that 
some cf the Brahmins have their houses 
in Mauza Rangian and live there while 
a few of them possess bouses iu Kungiana 
wherB their agricultural land ie situated. 
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The area of the land i.q almoet 100 highaa. 
These being the oiroamstanoes ander which 
the small Brahmin oornmnnity has been 
living, it is to be determined whether thsy 
have adapted and followed the agrioaltaral 
customs of their agrioaliural netgbbiar.s, 
the Jats, who o^vn and cultivate almost the 
entire village Kungiana. 

The learned Judges of the Chief Court, 
in deciding the numerous oases reported 
in the several volumes of the Punjab Bscord, 
have tried to set out various criiena for 
the decision of questions of this kind and 
have applied them to the special facts of 
those oases. The most important of those 
criteria are : — (u) whether the particular 
community forms a compact agricultural 
community bj itself ; (6) whether their 
source of livelihood is solely or almost 
solely agriculture ; (c) whether the 

members of the community bad given 
up their old custom) uodsr the personal 
law and had adopted the customs of 
their agricultural neighbours in matters 
of alienation and succession. We refer only 
to some of the iocidents, which are by no 
means exhaustive. Of course, the most im* 
portant piece of evidence in a case would be 
the evidence of actual instances showing 
the exercise of rights according to the 
raoogoised custom of agriculturists. 

In this 0156, however, this class of evi- 
dence is wholy wanting. From the evidence 
it appears that the Brahmins have been 
in the habit; of making transfers by way 
of sales and mortgages, but no instance 
has been quoted in which a suit for setting 
aside an alienation was ever brought. 
There being no direct evidence of this 
kind, we have tc decide the question in 
dispute with regard to olrcamstantial evi> 
denoe establishing one or more of the 
criteria set out in the several reported 
oases. One single oiroum-'taDCe has b.^en 
very strongly relied upon on behalf of the 
plaintiff in this case, namely, that the 
Brahmins of Kungiana have been earning 
their livelihood through agriculture and 
their patti has been recognised as a separate 
patti under the name of Brahmin Majra. 
There is no doubt that in the iamabatidi 
of the village the patti is described as 
above; but it hai not been proved that 
they have their own Zujnburrfars. According 
tQ the evidence the 00 . 111 x 1011117 is very 


smtU and the area oaltivated by it is 
insigaiBcant. Necemrily, therefore, they 
have oontioael to sapplemaut their iocems 
from Brahmanio due) knewo as received 
from their jaimirti. Thsy still wear the 
sacred thread called ths 3 ane\ lo addi- 
tion to this there is a statement made by 
the mother of plaiotiff which gias to show 
that the father of the plaintiff was adopted 
by oue Jbaban aud in oonsaqueuoe of this 
adoption he did not gst a share in his 
natural father’s property. This is a very 
strong piece of evidence to show that the 
Brahmins have coutmued to be governed 
by their psreonal law (Dharam Sbaster). 

The Court of first instance, relying upon 
the decision io iVauut G^nni v. Bisheihir 
Nath (Oi decided the question in favour of 
the plaintiff. That was a vary strong case, 
the facte of which were entirely different 
from those of the preient case* We find 
DO similarity between the two oases. In 
thatoaee a mass of documentary evidence was 
filed showing that the Brahmins of Gurdaspar 
had actually adopted the agricultural custom. 
The learned Judges who decided the case 
went into the evidence thoroughly aud came 
to the oonolusioD that indepeodently of the 
reported authorities there was clear evidence 
that the Brahmins in that case had adopt* 
ad and acted upon the agricultural custom 
of the other agricultural commanities. At 
page 22 of the report, we find the follow* 
iug passage: The facts aud oonsidera* 

tlons set nut aheve, whan taken oolleotfvely, 
warrant the oonclosion that Sareut Brah* 
mans of Gurdaspar must be treated as 
agriculturists, and that the onus which lies 
upon the plaintiff) of proving that in 
matters of inheritance they are governed 
not by Hindu Law but by custom is, under 
the olroumstaocss of the case, comparatively 
light. It DOW remains to be seen whether 
the onus has beendisohargad.” 

Having made this remark, the learned 
Judges proceeded to deal seriatim with the 
documentary evidence in the case and refer 
to Ibe entries in the wnjib-ul arz of the 
Maez -., to the riwjhi-am of the Tahsil pre* 
pared at the settlement, to the statement of 
custom as embodied in the Eoglish Abs* 
tract of the Customary Law of Gurdaspar, 

(1) 3 P. R. 1903; 16 r. W. R 19 O 85 91 P. L. R. 1903 
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ftnd fioally to the speai6o iD^tanoe? of 
exolasioQ of daughters and their sons by 
oollaterals in matters of suooesaion. 

This olass of evidenos onqueetionably 
was very strong and the learned Judges 
same to the oonolosion that the phintitTs 
had snooeeded in discharging the burden 
which lay upon them. The plaintiff in 
this case has not produced any such evi- 
dence in support of his oa^e. This ruling, 
therefore, has no application to this ca?e. 
A large number cf rulings have b^en 
quoted and discussed in the judgment of 
the lower AppsIUte Court and wa dsnot 
think it nece'sary to go over the ground 
in our judgment. We will, however, refer 
to two of the oases cited by the l.sarned 
Couneel of the respondents, which in our 
opinion fully apply to the facts of this 
case. The facta of the case reported in 
Qangu v. Kanshi Rjm (2) are thus stated at 
page 86*: — 

"It is not denied that the plaictiffs’ 
family owns only lf>2 konals of tbe total 
village aree, 4,158 kanah-, that they are 
entered in the settlement record as malikan 
maqbuza, baviog no share in the shamilat, 
and that they are not entirely dependent 
upon agrioclturd, but (hat they derive 
part of their income from tbe offerings 
made at a Gardwara in the village which 
is in charge of tbe plaintiffs’ family.” 

It was urged by the appellants' Pleader 
in that case that the lands beloogiog to 
the Sodhi Khatris in the village were consti- 
tuted into a separate pttti known as Patti 
Sodhi, and that this showed that they 
formed a compact community of their own 
and must bs presumed to have adopted 
tbe customs of tbe £}ikh Jats among whom 
they bad settled. 

The learned Judge who decided the case,, 
however, held that the fooalled Patti 
Sodhi consisted of the small area of 152 
hanaU only, and the mere fact of thispiltr 
being recorded separately in tbe settlement 
papers was insuffiiient to prove that tbe 
Sodhi Khatris bad adopted agricuitural 
oastom with all its incidents. In this case 
also the Brahmins are malikan’i maqbuza, 
have no share in tbs shamilat, and have 
another source of income for tbeir Uveli- 

(3) 9 iDd. Oaa. 619; 26 P. E. 1911; 72 P. W. B. 
1911; SOP. L. B. i91L 


hood. The mere fact that their pitti 
known as ilrahman Majra is recorded as a 
separate patfi in the jumabindi cannot prove 
that the Brahmins have adopted the agri- 
cultural custom with all its incidents as 
to alienation and sucoes.sion to the exclusion 
of their personal law. 

Id the case reported as Jlnmani Singh v. 
Rarde i (d) at page 15G* the learn- 
ed Judge on the facts of the oaso mide tbe 
following remark, which is fully applicable 
to the present case: — 

"Though these Sodhis have held land in 
the village for marly 90 years, they did 
not come in with the founders, they are 
only qih’.a maliks, tliey number only five 
familie«, holling 1< 0 sore? cf land out of 
a village area of ^d,000 acre; Then there 
is no positivo eviieme ons way or the 
other whether they live solely by agricul- 
ture; one would imagine it would be diffi- 
cult for five families to live on tbe profits 
of so small an area as that stated above.” 

These facts were very similar to facts 
established in this case and tbe learned 
Judge came to the oonolusion that the 
plaintiffs in that case failed to establish 
that they had adopted the agricultural 
custom and bad abandoned tbeir own personal 
laws. 

Taking the findings of tbe lower Appel- 
late Court and the above oircumstaoces 
into our consideration we have also arrived 
at tbe same oonclnsion. We hold that the 
view taken by the lower Appellate Court 
was a right view. In this view it is 
not necessary to decide the question of 
legal necessity and consideration, as to 
which both tbe Courte below have arrived 
at a ooDcurrent finding, and this finding 
has not been seriously contested before 
03. We, therefore, dismiss tbe appeal with 
costs. 

MiRTiMfAa, J. (June 14, 1919). — I concur, 
and I may refer also to the following 
passage from TuUi Ram v. Nathu (4) on 
page 23t of the report: "The Brahmans 
in this village whose number is very 
small form but a email part of tbe village 
population, and it is not at all clear 

that they are members of the compact 

(3) 10 led. Cas. 336; 43 P. B. 1911; 137 P. L. B; 
1911; 86 P. W.B. 1911. 

(4) 39 Ind. Cas. 93; 6 P. B. 1917. 

•Page of P. B. 1911.— Ed. 
tPago of P. B. I917.-Ed. 


•Page of P. B. 19ll.-Ed. 
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village oommanity of the Hindu Jabs, who 
are doubbleas governed by oustoma. It is 
quite possible that these Brahman families 
have been induenoed in matters of su'seession 
and alienation by the ouetoms of their Jat 
neighbours, but even so it is for the 
plaintiffs to provs by satisfaotory evideooa 
to what extent they have bsan inflienaed 
in this direotion.” Those remarks are 
applioable here. The plaintiff baa to show 
how far the Brahmans of the village with 
whioh this ease is oonoerned have adopted 
the oustoms of tbeir agricultural neighbours. 
He has failed to show that they have adopted 
any of those customs, and 1 agree, therefore, 
with my learned brother that the appeal must 
fail. 


8o:ihachalam Chetti v.Rijam Chetty, 8 Sf. L. J. 203 
not approved. ^ 

Venkayya v. Raghavackarlu, 22 M. 320j 8 M. L. J. 
79; 8 Ind. Dec. (n. s.) 228 and Abdul Khadir v. Ajiyar 
Ahammad, 12 Ind. Cas. 679; 22 M. h. J. 35; 10 M. L. 
T. 4i3; (1911 1 2 M. W. N. 431; 35 M. 670, followed. 

Moksin Alt V. Uasoom Alt, 11 Ind. Oas. 672; 34 A. 
79; 8 A. L. J. 1020, approved, 

The failure to plead the saving of the limitation 
bar in an application for execution will not operate 
as res Judicata for a subsequent application, [p. 863, 

col ^ 

Appeals against the orders of the 
District Court, Tinnevelly, in Appeal 
Suits JS’os. 91 and 95 of 1918, preferred 
against the order of the Court of the 
District Mnnsif, Tinnevelly, in Execution 
Petition No. 453 of 1917, in Original Suit 
JIo. 97 of 1905. 


Appeal dumitsed. 


MADRAS HIGH COURT. 

Affbals AQAiMST Appbliatc Ospbrs Nos. 6 

AND 7 0? 1919. 

July 28. 1919. 

Present: — Mr. Justice Seshagiri Aiyar and 

Mr. Justice Burn. 

S. M. MYDBEN ROWTHER— Depjndant 
No. 1 — Respondent No, I— — Appellant 
IK A. A. O. No 6 OF 1919. 

S. M. MOHAMAD MEERA ROWrHER 


FACTS appear from the judgment. 

Mr. JC. Itamachandra dt't/ar, for the Appel, 
lant.— The lower Appellate Court erred 
in issuing the warrant. The force or 
fraud relied on under section 43 (2), Civil 
Procedure Code, as saving limitation was 
long anterior to the date of the last 
application. The decree-holder is not 
entitled to the benedt of the provision. 
Seshachalam Ohetti v. Bo jam Ohetty (1), 

In the vearlier application, ». e., on llth 
April 1917, this was not pleaded. The 
omission to plead operates as res Judioata. 
In that application leave was asked to 
amend. The Appellate Court held it was 
a fresh application which was barred. 
Then the decree*bolder should have relied 
on section 48 (2). 


— Dbpbndamt No. 2 — Bsspondbnt No. 2 — 
Appellant in A. A. 0. No. 7 of 1919 

versus 

P. S. HAJI MUHAMMAD ABDUL 
ABDUL GAPFUB ROWTHER and others 

^Plaintiffs Nos. 2, 3, 5 and 6 

Respondents. 

Civil Procedure Code (Act V of 1903J, es. 1 1, 48 (2) 
^Execution of decree, application for, after 12 years 
from date of decree— Limitation, saving of— Force or 
fraud long anterior to application, whether saves limi. 
tation—Plea of fraud or force, absence of, in last 
execution application, effect of - Rea judicata. 

A decree-holder, availing himself of the plea of 
force or fraud under section 48 (2,', Civil Procedure 
Code, aa saving limitation in respect of an execution 
application made after 12 years after date of decree, 
is not restricted to proving that the fraud or force 
occurred within S years of the application. He is 
entitled to the benefit of the proviso even if the 
fraud or force was long anterior in date. [p. 863, col, 
1 .] 


Mr. M. D, Devadoss, for (he Respondent in 
No. 6.— Section 48 (2), Civil Procedure 
Code, does not limit (he time within 
which the fraud or force occurred. If it ' 
was at some time within 12 years after 
the decree, there is no bar. See Venkayya 
V. Bagkavacharlu (2), Abdul Khadir v. 
Ajiyar Ahammad (i). 

It was not necasBary for plaintiffs to 
have mentioned that they relied on 
section 48 (2) when they made the last 
application for exeontion. 

JUDGMENT.— The decree under execu- 
tion was passed on 2nd Maroh 1905. 

(1) 8 If. L. J. 203. 

( 2 ) 22 M. 320; 8 M. L. J. 79; 8 Ind. Dec. (n. b.) 
228. 

C3) 12 Ind. Cas. 679; 22 M. L. J. 36; 10 M. L. T, 
413; (1911) 2 U. W. N. 434; 85 M. 670. 
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The present applioation for exeoation wa^ 
made on the 4th Ojtobsr 1917, clearly mord 
than 12 years after the date of the 
deoree. The question is whether the bar is 
saved by the operation of olanse (2) of sec* 
tiou 4ii of the Civil Procedure Code. The 
lower Appellate Coort held in favour of the 
deoree holder. 

Mr. Ramaohaodra Aiyar for the appel- 
lant oontended. hrst, that the respondent is 
birred by res Judicata from presenting the 
applioation under ezecuHon On the 11th 
April 1917 the deoree holder applied to the 
Court to allow him to convert an execution 
application died by him for the arrest of the 
judgment debtor into one for the attachment 
of bis property. In the Appellate Court it 
was held that the application to amend was 
a fresh applioation and that in that viaw it 
was barred by limitation. The learned Vakil 
contends that it was open to the decree-holder 
to have pleaded in that application that be 
was prevented by force cr fraud from dling 
bis application earlier and that this failure 
operates as rea Judtraia now. Eyen granting 
that to execotioD applications all the dis* 
abilities which attach to a plaintiff failing 
to plead are applicable, we are clear that, 
when an applicant wants bis applioation to 
be treated as one in time, it cannot be eaid 
that be ought to have pleaded that there 
was fraud or force which prevented him 
from applying in time. Wo overrule this 
oontention. 

The second point was that the fraud 
which was pleaded in extenuation of the 
failure to apply in time was a long time 
anterior to the date of the last application 
and that oonsequently the decree holder is 
not entitled to the benedt of clause (2) 
of section 48. Even granting that the 
^igid test insisted on by Mr. Justice 
Shephard in Seskachalam Ohetti v, Bajam 
Chetty (1) 13 the proper one, we are of 
opinion that the applioation to arrest the 
judgment-debtor on the 14th Eebruary 
1916 satisfied that test. The matter was 
not disposed of till March 1917. Further in 
Venkayya v. Baghacacharlu (2) impliedly 
xf** Bhadir v. Ajiyar Ahammad 

C31 Mr. Justice Buodara Aiyar ezpressedly 
did not act on the view taken by Mr. Justice 
Shephard, We are inclined to agree with the 
View taken in the later oases. We are sop* 
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ported by Mohsin AU v. Masootn Alt (4) in 
our conclusion. 

We think tbe lower Appellate Conrt is 
right and dismiss Civil Misoellaneoos 
Second Appeal No. 6 of 1919 with costs and 
Civil Miscellaneous Second Appeal No, 7 of 
1919 without oosts. 

M, c- p- 

Appeals dismisssi, 

(4) 11 Ind. Cas. 672; 3i A. 20; 8 A. L. J. 1020. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1439 

OP 1918. 

July 4,1919. 

rrfsent:— 'Mr. Justice Newbould. 
REAJADDl SARKAR — Depkhdant^ 

Appellant 
versus 

GANGA CHARAN BHATTAOUARJYA 

AMO OTHBBS — Plaintiffs — Respondcnts. 

Evidence Act (I oj 1872y)| $ Recitals indocu* 
inents not inter partes, admttJStfciZiVy of ^Objection to 
admissibility not take/i in trial Courts iuhether ran be 
taken in Appellate Court, 

Pccitals in documents not inter partes are ordi&« 
arily irrelevant, unices tbe statements in tbe doca* 
ments can be brought within the conditions of section 
82 of the Evidence Act. Statements in documents 
not inter paries limiting the interest of the execa* 
tents by declaring the bouadaries of certain land 
fall within section 32, clause (3), of the Evidence Aot| 
and are, therefore, admissible in evidence if the 
conditions necessary to bring section 32 into opera* 
tion are proved, [p. col, l.j 

Where no objection is taken in the first Court to 
tbo admission in evidence of doouments not inter 
partes, objection cannot be taken in appeal that it 
has not been proved that the conditions exist whioh 
make section 82 applicable, [p. S64, cols. 1 & 2.] 

Appeal against tbe deoree of the Snbordi* 
Date Judge, Jessorei dated tbe 20tb of April 
19l8t reveraing that of the Manaifi 2nd Coart 
at Narailp dated tbe 14th of March 1917* 

Babu Qirija Pra$anno Boy Ohoudhury^ for 
tbe Appellant. 

Babo Prokask Ohandra Maeumdar^ for the 
Bespondeots. 

JUDGMENT.— Id the eait oat of wbieh 
this appeal arisee the plaintiff No. 1 aoaght to 
recover possession of a plot of land after 
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establishment of his title as lessee under the 
original plaintiffs Nos. 2 to 7. The plaintiffs 
Nos. 5 and 6 at 6rst denied having granted 
any leasehold interest to plaintiff No. 1 and 
vrere then made defendants Nos. 10 and 11, 
Sabseqaently they oompromised the euit with 
the plaintiffs. The plaintiffs claimed the 
land as being included in a Bee! named Singh- 
doori Beel. The principal defendant No. 1 
contested the suit, alleging that the land 
did not appertain to Singhdoori Bael, but to 
Danga land of the Beel appertaining to a 
jama which he held under the owner of a 
Niskar tenure. 

The main question in the case is one of 
parcel or no parcel, and on that the Snding 
of the lower Appellate Court is oonclueive 
unless it can be shown that in coming to 
that finding be committed an error of law. 

The judgment is attacked on two grounds. 
The first is that certain documents relating 
to lands on the border of the land in suit, 
which were executed by persons who are no 
parties to this litigation, have been wrongly 
admitted in evidence. There were several of 
these ' documents filed on behalf of the 
plaintiffs, some of which were admitted with* 
out objection and some after objection. 
The law as regards the relevancy of doou* 
ments of this nature appears to be that the 
general rule is tliat recitals in documents not 
inter parte$ are ordinarily irrelevant as was 
held in the case of Brajeshware Feshakar v. 
Sudhanuddi (1) which was followed in the 
case of Bahimjan Bibi V. Imanjan Bibi{2), 
But there is an exception to this general 
rule if the statement in the documents can be 
brought witbiu the conditions of section 32 
of the Evidence Act, and it has been held 
that statements in such deeds limiting the 
interest by declaring the boundaries fall 
within clause 3 of se.otion 32 and are, there* 
fore, admissible in evidence, if the conditions 
necessary to bring section 32 into operation 
are proved. Of the oases which support this 
view the earliest cited is Rnjah Lielanund 
Stnek V. Lakhputtee Thakoorain f3) and the 
latest is Abdullah v. Eunja Behari Lil (4). 
It has also been held that when no objection 
is taken in the first Court to the admission 
of documents of this sort in evidence, objeo* 

(1) 6 C. 268; 7 0. L. E.6. 

(2) 16 lud. Caa. 696; 17 0. L. J. 178. 

(3j 22 W. R 231. 

(4) 12 luO. Cas. 149; 14 C. L. J, 467; 13 C. W. N. 
252. 


tion cannot be taken in appeal that it has not 
been proved that the conditions exist which 
make section 32 applicable. Amhir AU v. 
Latfe Alt (5). 

Applying these principles, I hold that Ex* 
hibits 7, 8. 9, 10, 11 and 12, which have been 
relied on by the lower Appellate Court as 
evidence in the plaintiff’s favour, should have 
been treated as irrelevant. But I do not think 
it necessary to remand the case for re-hear* 
ing on that grcund. On behalf of the appellant 
my attention was drawn to an unreported case. 
Second Appeal No. 1795 of 1911 decided on 
the 16th April 1913 by Mr. Justice Haring* 
ton and myself, and in that case, after hold- 
ing that the document made between the 
parties who are D:)t parties to the suit, 
wbioh contained a statement with regard to 
the land in dispute, had been wrongly admit- 
ted in evidence, we nevertheless held that as 
there was other evidence to support the find- 
ing of the J udge it was uDueossaary to remand 
the case for re-bearing on this ground. In the 
present case there appears to be ample evi- 
dence to support the finding of the lower 
Appellate Court on the qaestion at issue. 
There are documents, Exhibits 3 and 13, of 
similar nature to those wbioh I bold to have 
been wrongly treated as admissible and other 
documentary and oral evidence to which 
reference is made in the judgment, I do not 
think that so much importance would have 
been given to the statements in the documents 
Exhibits 7 to 12 that if they had been 
omitted from consideration the learned Sub- 
ordinate Judge would have come to a different 
conclusion on the issue of parcel or no parcel. 

The feooud point taken in this appeal is 
that the plaintiff has failed to prove his title 
to the whole 16 annas leasehold interest. 
There appears to be no eubstanos in this con- 
tention. It is based on the fact that at one 
time two of the plaintiff’s lessors, who were 
subsequently made defendants Nos. 10 and 11, 
denied the plaintiff’s leasehold right under 
them. It is (roe that by their subsequent 
compromise they could not give the plaint- 
iff a right wbioh would entitle him to a 
decree if he had not that right at the time 
when be instituted the suit. But the question 
of the plaintiff’s right as lessee depends on the 
evidence as a whole. If the lease on which . 
the plaintiff relies is found to be genuine, 

(5) 4] lad. Caa. 1I6; 25 0. L. J. 619; 21 0. W. N, 
998, 46 C. 150. 
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be obtains thereby an interest in the whole 
16 annas. The diapate between him and 
defendants Nos. 10 and 11 is qaite nnoon- 
nested with the dispute between Him and the 
defendant No. 1. If bis oase against defend- 
ant No. 1 failed on the merits, the oompro- 
mise woold give him no advantage. If be 
anooeeded in establishing bis ease as against 
defendant No. 1, all that the oompromise 
did was to give the defendants Nos. 10 and 
11 benefit of tbedeoree obtained by plaintiff 
No. I, wbioh they would otherwise have lost 
on being transferred from the category of 
plaintiffs to that of defendants. 

The appeal fails on both the points urged and 
ia diemissed with costs. 

Appfal dismissed. 



LAHORK HIGH COURT. 

SicoND Civil Apkbal No. 72 cp 1919. 

July -^1. 1919. 

Pretent : — Mr. Justice Martineau. 
PARB3U RiM— Pi-4iRTi?p — Appsllint 

versus 

TEK CHAND— DePEND*K»--RE.'iPOMDENT. 

Trannfer of Property Act (IV of t8'<2), s. '09 — 
^'Transferee of any interest," meaningof—Pcigon entitled 
0 immediate rarersion, whether can j/iiv Mtice (o 'luit — 
Landlord, wliether boand to inform tenant oj a^^signment 
— Assignee of landlord's interest, whether can give notice 
to 

X 

The ivorda ^‘transferee of any interest'' in section 
109 of the Transfer of Property Act include the term 
lessee, [p. col 1.] 

* The l^ale of Englisb law that the person entitled 
to the immediate reversion of the demised promises 
is the proper person to give notice to quit is 
applicable to India, [p. S66, col I ] 

iSanikkam Pillai v. Bathnasami Nadar, 43 Ind. 

210; 6 h. W.«89; 33 M. L. J 681; (1917) M. W. N. 837 
followed. 

‘ In a suit for rocovi*ry of rent and ojectmont from 
the house it appeared that the defendants were 
monthly tenants of a house belonging to one H. On 
the Ist October ^17 H, leased the hoaso to the 
plaintitf, who on the '0th February 1918 gave defend* 
ants a notice to vacate tho house before the 6th 
Haroh. The defendants refused to recognise plaint* 
ill as their landlord: ' 

^ Reid, that the plaintiff was entitled to servo tho 
defendants with a notice to quit the house and 
*that it was not necessary for the landlord to inform 
tho defendants that ho had leased the house to the 
^lain^iff* [p* col. L] 

t3 


Second appeal from tho decree of tho 
District Judge, Ambala, dated the 12th 
January 1919, varying that of the Muneif, 2nd 
Clasp, Ambala, dated the 28th .June 1918, 
decreeing the claim 

Lala \Uhr Ghond A/Q/ta?an for Lala Jagan 
Nath, for tho Appellant. 

Lala Balwfitit Rai, fer the Respondent. 

JUDGMENT. — The defendants are monthly 
tenants in a house belonging to Harl 
Pershad. The latter leased the house to 
the plaintiff oa the 1st October 1917. 
The plaintiff on the IGth February 1918 
gave the defendants a notice to vacate the 
bouse before the 16tb March. The defend* 
ants replied that they bad no knowledge 
of the plaintiff’s lease, and that they did 
not recognize him as the landlord. Then 
at the plaintiff's instance the owner of the 
house sent a notice to the defendants on 
the 23rd March to quit the house in a 
week. As the defendants did not comply 
with the notice, the plaintiff breught the 
present suit for ejectment and for Rs. 79*12 0 
on account of rtnt. The first Court 
passed a deerre for ejectment and for 
Rs. 17-14 6 on acoount of rent. On the 
defendants’ appeal the District Judge 
altered the decree for reot to one for 
Rs. 19.2-0, and dismi-°eed the claim for 
ejectment. The pUiotiS has appealed to 
this Court. 

The only question is as to the validity 
of the notice given by the plaintiff on 
the l6th February W18, as it is not 
osnteoded on his behalf that the notice 
givsn by the landlord ou the -'3rd March 
to quit the bouse in a week wes a valid 
oue. Tbe learned District Judge holds that 
the defeodants were not obliged to accept 
any one as their new landlord without 
dne iotimatinn from the old landlord, and 
that they were, therefore, entitled to treat 
the notice of tbe i6.h February as a 
nullify. This is not a correct view. It ie 
laid down on page 1701 of Gmr's Lt-v of 
Tranefer. 4th Edition, that no notice is 
ra.|aired to be given of an ap.-«ignai6iit, 
and Counsel for tbe respondente has not 
died any authority to the oon'rary.. 

As to the right of tbe plaintiff to give 
the defendants notice to quit, this appears 
to be clear from section 109 of tbe 
Transfer of Property Act. A lease of 
immoveable property is, as is defined in 



eeotion 105, a transfer of a rififht to euj'oy 
each property, and section 109 provides 
that if the lessor transfers the property 
leased or any part thereof or any part 
of his interest therein, the transferee, in 
the absence of a oootraot to the eontrary, 
shall possess all the rights of the lessor 
as to the property transferred. 

It has also been held in Manikkam 
PiUai V. Rathnasami Nadar (1) that the 
rale of Cnglish law that the person 
entitled to the immediate reversion of the 
demised premises is the proper person to 
give the notice to qait is applicable to 
India, and that the words * transferee of 
any interest” in section 109 of the Transfer 
of Property Act inolode the term lessee. 

CoDDsel for the rei^pondents relies on 
the words in the absence of a oontraot to 
the contrary” in section 109, and contends 
that by the feims of the plaintiff’s lease, it was 
only his lessor who oonld have the tenant 
ejected, and that, therefore, be alone, and 
not the plaintiff, oonld give notice to the 
defendants to qait. 1 do not agree with 
this oontentioD. The material words in 
the lease ezeanted by the plaintiff are:*^ 
Jo kiray'^dar ia wakt abad hain un se 
makan khali karane ka aur kiraya waaul 
karne ka mujh ko tkhtiyar hoga^ agar koi 
makan khali na kare to moUk ko khali 
karakar dena hoga, aur in makanat ka main 
tcuh kiraya lene ka muatahik hunga ;o kiraya- 
dar ae milega, aur khali karane ke bad 
eiyadati kiraya ka aur tabdili kirayadaran 
ka mujh ko tkhtiyar hogaP The 6rst renteooe 
clearly gives the plaintiff the right to eject 
the tenants, and that right is not taken 
away by the eesond sentence, which gives 
the plaintiff the farther right, where a 
tenant refuses to qait, of calling apon the 
owner to eject him. 


A 

shown that the tenancv ended on the 15th' 
of the month, and that, therefore, the 
notios given to the defendants onthelbtb' 
Febraary to qnit the hoase before the' 
16th March was not a valid notice. The' 
defendants are, however, not entitled to' 
set ap this defence now, as they did not 
set it op at the trial. Had the plea been 
raised at the trial, the plaintiff might 
have been able to prove that the defendants! 
tenancy ended on the 15tb of the month. 

The notice mast be held to be valid, 
and I accordingly accept the appeal and 
give the plaintiff a decree for the eject* 
ment of the defendants from the hoase 
in addition to the decree for Rs. 19*2*0 
passed by the lower Appellate Conrt. 
The defendants will pay the plaintiff’s costs 
in proportion to the decree in the 6rst 
Coart, and fall aoits in the lower Appellate 
Ooart and this Goort. 

Avpoal accepted. 


PRIVY COUNCIL. 

ApPBiL FROM Nagpur Jipicial CotfUissioRia’s 

Court. 

Joly 28, 1919. 

Present : — Lord Atkinson, Lord Phillimore, • 
Sir John E Ige and Mr. Ameer AH. 
AMRITRAO AND oraiRS — D bfbndamts*^ 

Appbilahts 

versus 

MUKUNDRAO and cthbrs^ Plaintiffs— 

^ Rispondentp. 

Hindu Law — Joint family — Separation— Intention to 
separate, effect of. 


I bold, therefore, that the plaintiff was 
entitled to serve the defendanls with 
a notice to qoit the boose, and thac it 
was not necessary for the landlord to 
inform the defendants that he had leased 
the bcQse to the plaintiff. 

It is argued 6nally for the defendants 
that the notice, in order to be valid, mast 
be for a' period expiring at the end of 
the month of the tenancy, that it is not 


The oneqaivoc&l and untnUtakeable niaDifestatioxL 
by a member of a joint Hindti family, by hia words 
or ooaducti of a fixed or determined intention to 
become separate ia sufficient to effect the aeparataon 
of bis title and the aeverance of his interest, althongh 
* division of posaeasion^ or partition by metes and 
bounds, does not take place, or though there be no 
aeparation in food and dwelling, [p. 887, ool. 2 ] 

A. separating member of such a family may. of his 
own free will accept as his share as small a • portion 
of the joint property as seems good to him, and K 
renounoe all claims to the rest« [p* 86^, ooh 1.} 

Appeal from the deeieion of the Offioiatiof 
Additional Jodioial Oommiesioneri Oeniral 
ProTiDoesi Berar JariediotioDi dated the Sih 
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September 1913, modifying a deoree ofl tbe 
Seoond Additional District Jodge, East 
Berar, dated the 26th February 1912. 

Mr. De Oruyther, K. 0., and Mr. Dube, for 
tbe Appellants. 

JUDGME5JT. 

Loro Ati^insom. — This is an appeal from a 
desree, dated the 8th September 1913, of the 
Officiating AdditionelJadioial Commissioner 
(Mr. J. Mittra), modifying a deoree, dated 


tbe 26th Febraary 1912, of tbe Seoond Addi* 
tional Distriot Judge, East Berar. 

To make tbe evidence and ocnientioos 
pot fortrard in tbe oace intelligible, it 
is neoessary, espeoially as the respondents 
nofortanately do not appear before tbe 
Board, to set oat as a preliminary the pedigree 
of tbe principal appellant Amritrao. It is 
not dispatei that it is oorreotly set forth in 
tbe following table : — 


r 


SONAJI (died 1898). 

I 


I 


I 


1 


Bhagvraiitraa, (died ^900), Amritrao, (Defeadaot* Motirao, (died 1902), 6ulabrao» (Defendant* 


Appellaat No. I), 


Mukuodrao, (Plaintiff 
Respondent No« !•) 


l 


r 

Narayanrao, 
(Defendant* 
Bespondent 
No. 2.) 


'I 


Bespondent No. 4.) 


Rangrao. Sadasheo, (Defendant* 
(Defendant. Respondent No, 5.) 
Bespondent 
No. 8.) 






Waraanroo, (Defondant-Respond* Buprao, (Defendant-AppoU Rainchandro, (Defondant-Appel. 
entNo. 6.) lantNo. 2.) lant No, 3.) 


Tbe family of S maji was a jcint Hirida 
family governed by the Mitakshara Law. 

Senaii’s seoond sen, Amritrao, was 
evidently a man of enterprise. He end 
the other appellants contend that he separat- 
ed completely aod effaotaally from his 
family in or about the year 1870, twenty, 
seven or twenty-eight years before his 
father’a death in l89i, and that after his 
separation he aeqaired by his own ezertione 
the property, considerable for him, described 
in Sohedale B attached to tbe plaint 
in tbe action out of which the appeal 
has arisen, He claims this as bis own. 
The effort of his yoangest brother Galab- 
rao and of the descendants of his yoanger 
brother Motirao, if not of the plaintiff in 
this suit, who is the adopted son of the 
eldest son of tbe family, Bhagwantrao by 
name, is to establish that the aforesaid 
property in sohedale B is, in reality, 
the property of tbe joint family, on the 
groaod that he, Amritrao, never com- 
pletely and effeotaally separated from bis 
family, and that the Wealth which be 
eabseqaently acquired is merely an accre- 
tion of tbe portion of the family property, 
whether bis fall share of it or not. of 
Wbioh .bo obtained tbe poesoseion and 


enjoyment at the time of the alleged 
separation. It is obvioas that if this 
latter oontsntion ware established the 
plaintiffs, tbe descendants of Motirao, Amrit- 
rao’d brother, and his youngest brother 
Golabrao wiuld bscoms entitled, each 
to one fourth, of the property Amritrao 
claims as his own. Tbe eignidcancs 
and effect of all Amritrao’s action, 
and bis efforts, after the year 1870, 
to acquire property depend upon tbe ques* 
tion whether he then effeotaally separated 
himself from bis family or not. That is the 
dominant, if not indeed tbe crucial, qaestion 
in the case. It is admitted that no regular 
deed of partition was executed at tbe time 
of this alleged partition, for the reason given, 
not unnatural if true, that the family then 
owned no land wbioh needed to be divided, 
but even if this were not eo, it is well es- 
tablished that the oneqaivooal and nnmistake- 
able manifestation by a member of a joint 
Hindu family by his words or oondnet of a 
fixed or determined intention to become 
separate is suffloient to effect the separation 
of his title and the severance of his interest, 
although division of possession, or partition 
by metes and bonnds, does not take plaee, or 
tbongh there be no separation in food anl‘ 
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d welling. And of ODurse a separating mem- 
ber of saoh a family may of hia own free will 
accept as bis share as small a portion of the 
joint ppopprty as seems good to him, and 
renounce all claims to the rest. 

The pleadings in the action oat of which 
this appeal has arisen are, having regard to 
the groands of the decision of the Jadioial 
Coramiesioner, worthy of attention. 

Originally Amritrao and his three sous were 
not made defendants. They were added at 
the instance of Gnlibrao. In the first para- 
graph of the plaint it is stated that Amritrao 
took some fields as his share and became 
separate thirty years before the date of the 
institution of the suit in the year 1907; that 
he had no right whatever to the joint property 
and that after hie eeparaiion his three brothere 
remained joint. In paragraph 2 it is farther 
stated that since the previous year Galabrao 
and his grandson Sadasbeo took possession of 
the entire property, i. e., the joint property 
mentioned in Schedule A, aod denied the 
plaintiffs’ claim thereto. The relief prayed is 
first the partition of this latter property, and 
then by amendment, presumably after the 
addition of Amritrao and bis sons as defend- 

ants, if the properly in his possession should 

bs held by the Court to ba joint, partition of 
the property described in both Sohedoles A 
and B. 

, It is clear from this that the claim to 
^be property described in Schedule B was 
put forward by Gulabrao and not, in the 
first instance, by any ether of the parties 
litigant. Bat he is not content, apparently, 
with merely increasing the amount of the 
family property by having the property in 
^is brother’s possession brought in as part 
, pf it. He aims in addition at decreasing 
the number of sharers, aud consequently 
increasing the amount of bis own share 
and accordingly in his written statement^ 
paragraph 3. he alleges that the plaintiff’s 
adoptive father separated from his father 
Sonaji before be, Gulabrao, or the defendants 
_ Nos. 1 and 2, the sons of Motirao, were born 
, The defendants Amritrao and bis two 
_ sons filed their written statement in the 
of February 1910, ip paragraph 5 
of which they allege that Amritrao had 
separated fiom bis father about forty 
.years previously; that at the time he 
.separated there wasjjno family property 


to ba divided, and that he then got nothing; 
that no portion of the property of which 
he was now possessed is anosstral property, 
and that all the property be holds was 
acquired by him after bis separation. 
Upon these pleadings the two following 
issues, amongst others, were settled by tbe 
Additional District Judge : — 

“5. (a; Did Amritrao (defendant No, 5) 

separate from his father Sonaji, 40 years 
ago, as alleged; and is the estate now in 
■ possession of defendant No. 5 and.hissoos ths 
self-acquired proporty of defendant No. 5P 
(6) If it be not bis eelf-aeqaired property, 
is not that estate liable to bs brought 
info botch potoh P” 

Ths Additional District Judge in over 
four closely printed pages of the record 
examiues the evidence, oral and written, 
bsaring on these issues in miuute detail 
and with considerable acumen. 

In paragraph IS of his jadgment be 
deals with the nature of Amritrao’s interest 
in a field called Akhar situated at Nagarwadi 
and comes to tbe oonolosion that it can 
bs safely stated that the lauds at Nagarwadi 
in tbe possession at tbe date of tbe suit 
of Amritrao ware nsver owned by his 
father Sonaji. As the natare of Amritrao’s 
interest in this field is, in their Lordships’ 
view, apparently, the pivot on which tbe 
jadgmeut of tbe appellate tribunal turn’, 
it is necessary to examine the evidence 
touching il; — 

It is proved that Sonaji first lived at 
the village of Kbed, that be then wank to 
live at Udkbed and from thence went to 
live at Nagarwadi, where, he continued 
to reside for twenty years, for the 

whole or most of the period with his 
four eons, and then returned to the 
village of Kbed leaving Amritrao behind 
him at Nagarwadi The landed property 
io Schedule B consists of seven fields at 
Dabarur, five fields at Nagarwadi, three 
fields and four houses at Kbed and three 
bouses at Nagarwadi. Tee other property 
consists of cattle, implements of buabandry, 
Eband-Jnar and gold amounting to Rs, 509, 
and household faroiture, etc. It is proved, * 
indeed is not disrated, that this field Akbar 
stood in the revenue records in 1870 and 
still stands in the name of Amritrao. It 
is likewise not disputed that there is no 
documentary evidenoo to show that ^naji 
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87er aodoiral an 7 lands at Nagartraii. A 
witness namsd Harl, however, was examined 
on behalf of Amritrao, He stated in bis 
evidenoe'ia obief that be was, when examio* 
ed on the 26th September 1911, aboat 
62 years of age. He wonld, therefore, be 
about 21 years of age in the year 187J. 
He then states be was only 12 years old 
when he earns to Nagirwadi, wbiob was 
then not inhabited; that twelve to fifteen 
families then oame from Ehed, Sonaji and 
his family amongst them; that Sonaji went 
baek to Khed taking Motirao and Cnlabrao 
with him, bat that Amritrao, then 30 years 
old, oontinaed to live at Nagarwadi, that 
seen after Smaji left for Shed, Amritrao 
purahased a field oalled Biblioha from the 
witness's anole for Ri. 700. and that fifteen 
years after Sonaji lefo Amritrao pirobased 
from the witness’s ooasin another field oalled 
Vadioba and bailt a big boose at Nagarwadi 
and two Gayavadas adjoining it. 

On orosB'Examinatiou, however, the witness 
said that Amritrao aod bis father lived in 
the same bouse at Nagarwadi; that they 
owned one field called Akbar there; that they 
ooltivated it; that they bad two bnllooke; 
that Sonaji was the Patel of the village, 
that the site uf the Gayavada did not belong 
to Sonaji, and that Sonaji, eo long as 
Amritrao was there, nsed to visit him at 
Nagarwadi, but that the latter never went 
to Kbed; and that the Gelds above meotioned 
were never sold in bis preseooe. 

In oross-ezamination on behalf of GaUbrao 
and his son Sadasheo, the witness said: “[ 
doDot know of any partition bstnean Sonaji 
and defendant No. 5, i, e, Amritrao; the 
latter has got fields at Oasoor. 1 do not 
know what fields Sonaji bad or Bhagwantrao 
bad or Golabrao has.” 

There is some apparent inoonsistenoy 
between this witness’s evidenoe in obief 
and on eross-eiamination; bat it appears to 
their Lordships that the real weikness of 
his evidenoe lies in this that, while be 
may be testifying troly as to events nhiob 
he saw or was aoanainted with, bis testi- 
mony as to the title of, or interests of 
these persons in the property they ooltivated 
or were in possession of or ioberitei is 
psrfestly wortble^s, espsoially as a separation 
may be effeated by a fixed inteutioa olsarly 
expressed by the member of a family who 
desised it, 9^naji and bis Amritrao 


were on friendly terms. The latter was 
evidently prospering in his boslnesj. There 
was nothing oonatoral in the father assisting 
the son in the ooltivation of this field Akhar, 
though he, ths father, bad no interest what- 
ever in it. Yet from this statement by 
the witness Hsri, unaorroboratsd by any 
evidence whatever, that the father and son 
owned this field which the? ooltivated 
together, the Judicial Commissioner comes 
to the conclusion that the field was family 
property. Not only does he do this, but 
taking that fact as established, he proceeds 
to hold that fields Nos. 1, 6 and 70 of Dasoor 
ownsd in 1870 and tbenstanding in Ararit- 
rao’fl name were also in the same position 
and then treating them as the nusleus as 
family property, he apparently concludes 
that all the valuable property included in 
Sobedule B has been acquired by the use and 
enjoyment daring sobseqaent years of this 
nuoleos, and is, therefore, an accretion of it, 
partaking of its character as family pro- 
perty. 

It appears to their Lordships that these are 
not sound or legitimate conolosions from the 
facts proved. 

The District Judge io paragraphs 20 and 
2lofbis judgment finds that during Sonaji’s ‘ 
lifetime be and his son Amritrao bad 
different khalas with the same creditore, 
that on the former's death hie khatas were 
continued in the names of Motirao and 
Gulabrao and not of Amritrao '(Exhibit 3 ' 
D-3 proves this), that when the creditors 
sued for the recovery of the debts Amritrao | 
was not made a defendant, and that it was 
clear that Amritrao was separate in food,* : 
residence and dealings from Sonaji and bis / 
brothers, while the dealings of Sonaji and his 
sons Motirao and Gulabrao were joint. And 
he further finds in favour of Amritrao and bis 
BODS, (1) cesser of commensality, (2) separation | 
in residence and food for many years, (3j 
separate money transactions, and separate and 
exclusive dealing with the property in their 
possession. In paragraph 26 be ultimately 
finds that Amritrao separated from his 
father about 1870, that the property in 
his possession and that of bis sons is his 
self-acquired, and is not liable to be 
brougoc into botca-pocob on a partition 
betweeu tbe plaintiff and the defeodtocs from 
Nos. 1 to 4 -tbese are: Narayanrao Motirao, 
ttangrao’ Motirao, Gulabrao Bonaji an<d 
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Sadaeheo Dalabrao. This last triple end- 
ing is in entire aeoord with the evidenoe 
given by Motirao and Gnlabrao in a suit 
instituted in the year 1900 in the Judioial 
Oommissioner’i Court on the death of 
Bhagwantrao, in whioh the plaintiff in the 
present aotion and Amritrao both olaimed 
the Patelki of Nagarwadi, whioh bad been 
reoorded in the name of the eldest brother, 
then recently deoeased. Motirao on the 
24th of July 1900, in the ooorse of his 
evidence, stated on oath that the only an* 
eestral property bis father left consisted of 
two Belds and the Watan, that Amritrao 
took bis share and separated. And Bhag- 
wantrao himself and Gnlabrao kept the 
share together. That the Watan should 
be transferred to Mnkundrao by right of 
adoption. Gnlabrao, in the course of his 
evidence, stated: "The deoeased, Motirao, and 
myself were living together, and Amritrao 
was separate from us.” 

This is also in accord with the evidence, 
given by the present plaintiff and his three 
uncles in a suit instituted in the Revenue 
Court in July 1901, in whioh the plaintiff 
in the present suit olaimed to be registered 
as the Deshmuki Watan. The evidence 
runs as follows: — 

Amritrao stated as follows:—'! am se- 
parate. Motirao, Gnlabrao and the deoeased 
were joint. Deshmukbi may be reoorded 
in my name in the plaoe of the deoeased.* 

"Motirao stated as follows:— 'Amritrao 
is separate and all of us are joint. The 
name of the adopted son may be entered 
in the Deshmukhi register.’ 

"Gnlabrao stated:— ‘My statement is the 
same as that of my brother Motirao.’ 

"Mukundrao (plaintiff) stated: -‘Bhag. 
wantrao Deshmukh .is dead. He has no 
legitimate son. I am his adopted son. 
He has no wife. He has three real brotherj, 
namely, Amritrao, Motirao and Gnlabrao* 
Amritrao is separate and all cf os are 
joint,’ ” 

Agaip in thntation prooesdings instituted 
in November 1900 by the plaintiff in the 
present suit claiming to have reoorded in 
his name a 6old, Survey No. 2, situated 

in extent of 

which his adopted father was the kkata. 
holder, both he and Amritrao repeat the 
assertion that the latter was separate and 
418 three brothers were joint. As to the 


field of Akhar, the Judicial Commissioner 
seems to have attached little weight to all 
this evidence, and relied in preferenoe on 
that of the witness Hari. This has • been 
already dealt with. Their Lordships are 
quite unable to eoucnr with him in the 
view takeu upon this point. 

Having come to the oonolusion on the 
evidence of Hari that this field, though 
standing in the name of Amritrao in the 
revenue records, was family property, he pro- 
ceeds to determine what other property 
similarly recorded was iu reality the 
property of the family. And be finds 
that fields Nos. 1, 6 and 70 at Dasoor 
were owned if not acquired in 1870, but 
that they were nncnltivated lands and it 
was alleged could be acquired for nothiug. 
Then he finds there were three fields at 
Nagarwadi which Amritrao claimed to have 
bought about the year 1870. No witness 
gives any evidence as to any of * these 
fields, similar or at all to the effect of 
Hari’s evidence. In reference to the field 
Akhar, yet the learned Commissioner 
says:— 

The oooolneiou I have come to in re- 
ference to this field weakens any presamp- 
tion that might have been made in respect 
of these Dasoor fields from the fact that 
they stand in Amritrao’s name in the re- 
venue records.” 

and then states his oonolusion and the 
grounds of it in the following passage of 
his judgment, p. 190:— 

Three of the fields be claims lo have 
bought. These are Nagarwadi fields all 
acquired about the year 1870. The rest 
of the fields meaning the Dasoor fields 
were, according to him, acquired at settle- 
ment. In my opinion it was for Amritrao 
to prove clearly that, the fields acquired 
in 1870 were acquired after his father 
left Nagarwadi, notwithstaudiug that 
the fields stood in bis name. For I have 
shown that another field acquired in 1870 
was joint property though standing in bis 
name. I am inclined to think that the 
field at Indoor and the Akhar field 
would be a sufficient uaolens after defraying 
the expenses of the family for the acquisition 
of the rest of the property as it was 
acquired from time to time. At any rate 
if as 1 presume all the fields acquired in 
1870 to be joint property— that would bi 
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amply anffioient fcr the aoqaisition of the 
others. Now Amritrao aays that be dealt 
in ootton. Bet I dod no saffioient proof 
on the reoord to show that be did so in the 
early seventieB." 

In their Lordships* view this reasooinq 
wonld have been entirely faulty even if it 
bad been eatiefaetoiily established, whiob it 
has not been, that the field Akhar was the 
property of the joint family. 

If the faot be as the plaintiff, hie 
natural father and his two onoles have in 
effeot declared, that in 1870 Amritrao took 
his share and separated from the family 
leaving his three brothers joint, then no 
Buoh burden of proof as is in this para- 
graph indisated rests upon him. The sug- 
gestion that the surplus inoome from the 
field at Indoor and the field at Akbar, 
after defraying the expenses of the family, 
was suffiflient even by its most profitable 
nee to aoquire all the property in Sohedule 
B appears to their Lordships to be quite 
fanoiful. 

The learned Commissioner then endeavoora 
to disoount the eworn evidenoe of Motirao 
in the two suits instituted in 1900 and 
1901 to the above effect already mentioned. 
He says that this witness no doubt need 
the word separated*’ in its teohnioal sense 
but that be, the Commissioner, had formed 
the opinion that the statement was apparently 
made beoause Amritrao was living separate 
and holding property wbloh be bad claimed 
to be bis exclusive property, and '*tbat the 
plaintiff in the earlier stages of the 
present suit and his father believed that 
the property in the possession of Amritrao 
was the latter’s self-acquisition in the 
profits of which they had not participated,” 
That was a bona Hde mistake to make 
when Amritrao was living in a different 
village bolding property solely in bis own 
name. It was just one of those mixed 
questions of faot and law on which one 
is apt to make a mistake. The father of this 
family, Sonaji, lived till 189S, Motirao till 1902 
and Bhagwantrao till 1905. It appears to 
their Lordships that under these cironmRtanoes 
it is quite impossible to suppose that it 
was not perfectly well known in the family 
whether in fact Amritrao separated from 
it in the technisal sense or not. The learned 
Oommissioner does not indicate precisely 
pD wbal grounds be bans bis ezense for 


Motirao’s erroneous testimony. Their Lord, 
ships are quite unable to oonour in his 
opinion on this point. 

The learned Commissioner then proceeds 
to deal with the evidence of the prime 
instigator of this litigation so far as it 
touches the property described in Schedule 

B Golabrao. This witness does not coo- 

descend to say that be made a mistake 
on a mixed question of law and faot when 
he swore distinctly on the 24th July 1900 
that he himself and his deoeaRed brother 
Motirao were living together and Amritrao 
was separate From them, and again on the 
29th July, when be swore that bis state- 
ment was the same as that of his brother’.’, 
Motirao, which was to the effect that 
Amritrao was separate and all of them 
were joint. On the contrary, he admits he 
made these statements. He deliberately con- 
tradicts them, bnt he neither explains them, 
nor exonses himself for having made them 
on the ground that be was mistaken as to 
the facts or on any other ground whatever. 
He now swears: Though all the defend- 
ants, Amritrao, Motirao, are joint, they 
bold different fields in their respective 
names.” And again : ‘‘There was no par- 
tition between Amritrao, Motirao, and my- 
self ; we were all joint. We took fields in 
oor names as we found it convenient to do 

so.” 

In the face of this deliberate oontradiolir.n 
by Golabrao on oath of bis two earlier 
sUtementB to be found at pages 76 and 83 of 
the record, it is not without some surprise 
that one reads the statement of the learned 
Commissioner at page 193 of the record to 
the effect, that this witness had not com- 
mitted bimeelf to a definite statement of 
facts which could prima facie preclude him 
from arguing the appeal. The learned 
Commissioner states further that he was 
not prepared to hold the somewhat sum- 
mary reoord of the witness’ statement in 
Exhibit P 2 (78) as a clear statement 
of facts which disentitled him to relief, 
that his later statement in P 6 (86) is 
oertainly in accordance with his present 
statement, which amounts to saying this 
that the Ptatement, “ Motirao and myself 
were living together and Amritrao was 
separate from us ” is in accordance with the 
statempDt that “Amritrao, Motirao aod 
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mygelf are ioiut, there was do partition 
between ns.” 

Their Lordships take an entirely different 
view. They think that' Galabrao is a. wholly 
unreliable, if indeed not a deliberately false 
witness, and that the natural meaning of 
the statements he made in 1900 and 1901 
is that Amritrao, having separated from 
hia family, the property he had ao^nired 
was hia own, not that of his family. The 
appellant Amritrao has on every ocoasion 
made the same ease. Their Lordships aooept, 
as did the learned District Judge, bis expla- 
nation of the lease to bis father of his field 
at Dacocr. He stated that be was at the 
time be gave his evidence in this suit, the 
iifitb of April 1911, about seventy-five 
years of age. From the year 1370 till then, 
he has asserted owoersbip ever the pro- 
perty mentioned in Schedule B as it was 
acquired, and also over the property by the 
aid of which it was acquired. Those who dealt 
with him in his business transactions treated 
him as acting and entitled to act for himself 
alone, hia debts being his own separate 
debts and not the joint debts of himself 
and others. In the oource of years, from 
18/0 till the institution of the present suit 
in 1907, none of the members of his father’s 
family ever asserted a legal claim to a share 
of his increasing wealth. They would not 
have done so now but for the inconsistent 
conduct of the discredited and unreliable 
witness Gulabrao. Retook advantage of a 
suit ^ having been rightly instituted for the 
partition of the property, mentioned iu 
Schedule A, to cause the plaint to be 
amended by adding Amritrao and his three 
SODS as defendants, and to oUim partition 
of the property in their possession described 
in Schedule B The District Judge held 
that the original plaintiff Makandrao was 
entitled to such a decree as he claimed as 
to the property in Schedule A. but was 
not entitled to it as to the property in 
Schedule B, The Judicial Coedmissioner 
modified the decree by deciding that the 
plaintiff was entitled lo a fourth share 
not only of the property mentioned in 
Schedule A, but also of the immoveible 
properties mentioned in Schedule B. Neither 
the plaintiff nor Golabrao have appeared 

before their Lord-^h-ps to support the decree 

of the Judicial Gnir.mi«sioner, heros the 
necessity of dealing at length in this judg. 


ment with the evidence and the grounds of 
the learned Commissioner's judgment. Their 
Lordships clearly are of opinion that the 
decision of the latter was wrong and should 
be reversed, and the decision and decree of 
the District Judge were right and should be 
restored, and that the costs incurred by the 
added defendants io the appeal before the 
Judicial Commissioner and before this Board 
should bs paid by the respondents Gulabrao 
and Sadasheo. And they will humbly advise 
His Majesty aosorJiogly. 

Appeal accepted. 

Solicitor for the Appsllants : — Mr. 2f, 
Djlgado. 


CALourpA HIGH couap. 

Appeals from Api-BLtATg Oscrsbs Nos. 869 

AND 1068 OF 1909, 

July 7, 1911. 

Present :~Mr. Justice Mooksrjee and 
Mr. Justice Carndaff, 

A. WHYPE — Appbllast 

vereus 

BHAIRAB — Bespomoejjt. 

Lindlor.l aul tenant— Kubuliyat, suit for rent on 
basis of ~ Coercion, plea of —Burden of proof —Contract 
Act (IXof iti72j,s. J5. ' 

Where a suit for rent upou a kahuhvat is resisted 
by the defendant on the ground that the kabuliyatt 
haFiog been obtained from him by coercion, is not 
binding on him. it is for him to prove hij allegation 
and, unless he does so, he is bound by the terms of 
tho kab-Uiyat. In such acase it is not for the plaintiff 
to prove the inception of the tenancy, the area of the 
land demised and the rent payable by the defen/U 
ant. Lp. 871 , col. 1.] 

Appeals against the decrees of the Sub. 
ordinate Judge. Burdwau, dated the 8th 
February 1909, affirming those of the 

Munsif, Asansole, dated the 27eh Jaunary 
1909. 

Bibos XfmakaH Mukherjee and KheUer 
Mohan fur the Appallaut, 

Babu Surendra Nath Ohoehal, for the 
Respondeut. 

jrjDGMBNP. 

MooKKifj^E, J.— This IS an appsal on bs« 
half of the plaintiff iu a vsuit for rent. 
The case for the plaiuciff is that tbs defead- 
ant on the 13 ;b August 1889 executed a 
io his fav mr, in wnich bs at alt* 

ted that he held 7 highae 15 cott(th$ of 
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land measnred nith a rashi of 18 inoheB 
a oabit at the aqnaal rental of Rs. 12 3 0. 
He farther agreed that if any eioeea land 
wae fnnnd in hi^ possession, be woald pay 
rent thereof in addition to the afore'^aid 
rental withont any objeotion and neither 
be nor his heirs vronld raise any objeoMon 
thereto. The plaintid now seeks to recover 
rent at the rate mentioned in the kabuliyit 
and also additional rent for excess land, 
which he alleges is in the oooapation of the 
tenant. The tenant resists the claim on 
two grounds, namely, 6rst, that the kabuliyit 
was obtained from him by ooeroior. and 
was not binding on him ; and secondly, that 
there was no excess land in bis possession 
for which he was liable to pay additional 
rent. 

The Courts below have dismissed the 
salt CD the authority of the decision in 
the case of Raikumar Pratap Sahay v. Bam 
Lai Singh (1). ^he Sabordinate Judge has 
bold that inspite of this contract between 
the parties it was necessary for the plaintiff 
to prove the inception of the tenancy and 
to establish to the satisfaction of the Court 
the quantity of land and the rent payable 
by the defendant at that time. Be has 
further held that as the plaintiff has failed 
to discharge the onus which lay upon him 
his suit must fail in so far as the claim 
relates to excssi land. looor opinion this 
view cannot possibly be supported. The 
Subordinate Judge has misunderstood the 
deoieion of this Court on which he has 
placed reliance. In that case there was 
no written contract between the parties, 
the terms of the tenancy were not known 
with certainty, and the origin of the tenancy 
bad not been establiehed. There was an 
entry in the rent receipts to the effect that 
the rent was paid in respect of an area 
mentioned. Under these oircamstanoes, the 
Court held that the plaintiff bad failed to 
prove that there was really any excess land 
in the possession of the defendant for which 
he was liable to pay rent. In the case 
before us, unless tbo allegation of the 
defendant as to the circumstances under 
which the kahuliyat was obtained from him 
are establiahed, ne is b>aod by its terms 
and the kabuliyit shows oonolusively chat 
he held 7 big\%t and 15 ott ihs of Uud 

< 1 ) 6 0 . h. J. 688 . 


measnred according to a rashi of 18 irches 
to the cubit at an annnal rental of Rs. 12 3-0. 
If, upon measurement according to the same 
standard, it is now established that be holds 
more than 7 bighas and 15 coUahs of land, he 
is obviously bound to pay additional rent 
for the excess area. 

The result, therefore, is that this appeal 
is allowed, the decree of the Subordinate 
Judge set aside and the case remanded to 
him in order that be may raise an issue 
as to the ciroumstanoei under which the 
kabuliyit was obtained by the plaintiff 
from the defendant. As the question 
does not appear to have been properly 
appreciated at the original trial, the 
parties will be at liberty to adduce 
additional evidence, such evidence to be 
taken by the Subordinate Judge himself 
or under bis direction by the Court of 
6ret iostanoe. If the Subordinate Judge 
Bods that the kabuliyat is binding upon the 
defendant, additional evidence will have to 
be taken to determine the area now in the 
oooapation of the defendant. The costs of 
this appeal will abide the result. 

It is conceded that this judgment will govern 
the other case (Second Appeal No. 1068 of 
1909) which will also bs lemauded, and the 
costs will abide the result. 

Appeals alloieedi Oases remanied. 


MADRAS HIGH COURr. 

Sacv>nd C(7il Appbal No. 1512 or 19;7. 
Aagust 14, 1918. 

Present ’.—Hr Jostioe Ssdasiva Aiyarand 
Mr. Jostioe Napier. 

ABOUR SAMAO SaEIB— PLA tNriPF^ 

Appbllam 

versus 

CHINN ATHAMBl SAHIB alias 
GULAM MOHIDEEN sahib AMD OT8BR8 — 

DsrBMDAMTS^RESPO.1 DINTS. 
Muhammadan Law — 8uccesaion-^Qreat-grandfather*$ 

great-grandialhtr'f deacendant in agnatic liw and 
daughter’s son, priority as between— Residuary heirship 
—Grandfather, meaning of. 

Under Mnhamniadan Law the great.grandfatber's 
' great-grandfatber’s deseendant in ' the agoaiio line 
ie entitled to succeed to the estate of the propositus 
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as a residuary heir in preference to his daughter’s 
son. [p. 876, ool. 2.] 

Agnates, howerer remote, are entitled to inherit 
as residuaries in the absence of nearer agnates and 
residuary heirship is not confined either to the 
father’s descendants or to grandfather's grand- 
father’s descendants, hot extends to the agnate 
descendants of a “true" grandfather, however high in 
scale, [p. 876, col. 1.] 

The word ‘grandfather’ indicates, in Muhammadan 
Law, an ancestor in the paternal line, however 
remote, [p. 876, col. 1.] 

The examples given in the Muhammadan texts 
are only illustrative, not exhaustive, [p. 875, col. 1.] 

Sesood appeal against the desree of the 
Distriot Court, Tanjore, in Original Sait 


No. 235 of 1916, preferred against the deoree 
of the Court of the Sobordihate Judge of 
Negapatam in Original Suit No. 5 of 1915. 

Messrs. T. B. Bomachandra Aiyar and 
N. M. Malim Sakibt for the Appellanta, 

Mecsrs. T, V. Venkataroma Jtpar, B. 
Kuppvsatcami Aiyar and 7. Pattahhirama 
Aiyar, for the Respondents. 

JUDGMENT.— The plaintiff ia the ap- 
pellant. The genealogioal tree found at page 
16 of the printed papers is admitted to be 
eoireet and I shall reprodoee it here for 
eai'y reference. 


( 


SyED SULTAN ABDUL KADIR SAHIB. 

I 


Mahomed Kaliba Sahib. Sheik Sultan Sahib 

I 

Syed Sultan Bava Mohideen Sahib, 

^ z 

■ Syed Mahomed fialur Muthavalli Syed 
Sahib, Peer Mahomed. 

Kaliba Mowla Mahomed 
Ghouse Sahib, 

I 

Kaliba Syed Peer Mahomed 
Sahib, 


1 


r 

Syed Kaliba Mastan Sahib, 


L 


1 


Kaliba Syed Husain Kabir Sahib, 

I 

Kaliba Syed Mahomed Sahib, 

Syed Mahomed Husain Kaliba ^ahib 
alia$ Haji Sheik Husain," 


Sheikh Mahomed 
Sahib. 


r 


r 


Syed Mohidin Sahib, 


Syed Eadir Mohidin Sahib, 


l 


Eaiiba Sabib (defendant 

NOe L) 


f 


Kaliba Mowla Mahomed Ohooso Sahib. 


1 


Asan Kudus Kaliba Sahib 
alia$ Santhi Kaliba Sabib, 

1 

Mahomed Kalia Sahib, 

Vappnohi Sahib (Foster-son', 

Syed Mahomed.'Kaliba Sahib 
(P. W. No. 6.) 


Syed Hamid Bibi, 

I 

Abdnl Samad Sahib (Plaintiff). 


On one qneetion of faot wbioh was in 
dispute in this oaee, namely, vnbetber plaint- 
iff was appointed by bis maternal grand- 
father Syed Peer Mabomad Sabib to the 
ofBoe of Calibatb, I take it that the lower 
Appellate Court Snds against the plaintiff 
in the negative, and that finding being a 
finding of fact is binding on us in seoond 
appeal. I shall, now assume (without decid- 
ing) the validity of the plaintiff’s eooten- 
tion that his maternal grandfather. Syed 
Peer Mahomed Sahib who held Kaliba 

offioe till 1913 for more than 30 years, was 

the full and sole owner of that offioe at 
bis death and that it was a hereditary 
offiM to wbieb Peer Mahomed Sahib’s heir 


was entitled to suooeed. On that assump* 

tioD, the question of Muhammadan Daw wbieb 
arises for decision is, whether the plaintiff 
(the daughter’s son of the last holder of 
the ofiioe) is entitled to inherit it as the 
nearest kindred or whether the let defendant, 
who ie desoended from the great-grand- 
father’s great-grandfather of the deoeassd 
in tbe agnate line, as residuary, is the next 
heir. The plaintiff’s contention is that 
tbe great grandfather’s great-grandfatbsr’s 
dessendant is not a residuary heir at all 
under the Mubammadan Law, it being 
admitted by him that tbe residnaijes inherit 
under tbe Muhammadan Law, in priority to 

distant kindred. The eoptention of the 
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Appellant is that bffoates who are desoended 
from AD anoeetor more remote than the 
graodfatber’s grandfather are not resida- 
aries in their own right aoeording to the 
Mahammadan Law. So far as the desoend* 
ants of the grandfather’s grandfather are 
ooDoerned, he is obliged to make the admission 
that they are residaaries beoanse even the 
original texts relied on by him (from the 
Darral Mnkhtar, Sirajiya and Fatawa Alam* 
giri) do mention the desoendants of the 
grandfather’s grandfather as residaaries. As 
regards the desoendants of remoter anoes- 
tore, we have got two direct decisions one 
(so long ago as in 1805) in Shah 
Ilaht Buk$h V. Shah Oasim Alt (1) 
and the other in Mahomed Haneef v. 
Mahomed Masoom (2). These deoisions 
interpret the texts of the Mahammadan 
Law as laying down that agnates, however 
remote, are entitled ti inherit as reside* 
aries in the absence of nearer agnates, that 
residnary heirship is not conSned either to 
the grandfather's (father's father’s) descend* 
ants (as argaed in some oases) or to 
grandfather’s grandfather’s descendants, bat 
extends to the agnate desoendante of a 
*'trae ” grandfather, however high in scale. 
(Id those two oases the right of a person 
descended from a remoter ancestor than the 
grandfather’s grandfather was apbeld. The 
learned Judges evidently treat the examples 
given in the texts (which extend only ap 
to the grandfather's paternal ancle’s des* 
oandaots) as merely illaetrative and not 
exhaustive. All the notable text writers 
including Bailee, Ameer Ali, Saroar and 
Wilson (see the table at page 291 of 
Wilson’s Digest, itb Edition) adopt the 
same interpretation of the texts. In two 
decisions of this Coart also \,Mokidtn Ahmid 
Khan v. Sayyid Muhammad (3l and Indian 
Jarist, Old Series] the same interpretation 
is followed. The word * grandfather ’ seems 
to be need to indicate an ancestor in the 
^paternal line, however remote, in the Moham* 
madan Law books jast, as the word pita 
maha ” in Sanskrit is used to denote even 
the remotest ancestor of man, Brahma 
himself. I do not think 1 am competent 
to pass oritioisms on all the above Mabam* 

(1) (1806) SeL Bep. (Beng.) 131{ 6 lad. Deo.(o. s.) 

& 8 . 

(8) ai Vr, B. 871. 

, (8) I H. H. 0. B. 92. 


madan Law authorities, and the criticisms we 
have listened to from Mr, T. B. Rama* 
ohandra Aiyar on them have not satisSed 
me that they fell into any error in forma* 
lating their considered opinions as above. 
Following them, I hold that the first 
defendant, though descended from the great* 
grandfather’s grandfather of the proposita^, 
is (as an agnate desoended from the nearest 
ancestor of Peer Mahomed who has left 
descendants in the male line) to be preferred 
as Peer Mahomed Sahib's heir to the 
plaintiff who is only a daughter’s son (a 
cognate) and who comes, therefore, among 
the inferior class of distant kinsmen. I 
shell repeat that it is anneoessary to decide 
whether the &alibatb office was really a 
hereditary office in the bands nf PeerMabom* 
ed, as the plaintiff’s snit fails even if it 
was so. The second appeal is, therefore, 
dismissed with costs, two sets. 

The memorandam of objections is dis* 
missed. There will be no costs. 

M. 0. P. 

Appeal dumwed\ 

M emo. of objections dismissed. 


CALOLTTA HIGH COURT. 

ApPBAL prom OlilGINil. OxCABB No. 85 

OP 1917. 

July 3, 1919. 

Pr<»«ent :—Ja3tice Sir Asafcosb Mookerjee, 
Et., and Mr. Joatioe Panton. 

Uatoah Khaja HABIBl/LLAH and orasss— 
DcpknoaNTs— Appellants 
ver$us 

ARMAN DEW AN — Plaintiff .^REgroNDCN|> 

Contract— Deposit, whether part payment or earnest 
money— Forfeiture of deposit— Intention of parties. 

Where upon an agreement of sale the rendee 
deposits a sum of money with the Tendor, the 
deposit, unless paid on any special terms, is not 
merely part payment but is an earnest, so that, on 
the one band, if the contract be performed it is 
brought into account as part payment; on the other 
band, if the purchaser makes defailt, it may be 
retained by the render, and is thus a leooritj for 
the performance of the purchaser’s part of the 
ooDtraot. The test in each case is, did the parties 
motually agree, expressly or by implioation, that tba 
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Sum paid was to be treated, not merely as part 
payment, but as a guarantee for duo performance 
of tho contract, [p. 877, col, I.] 

Appeal acraiost the deoree of the Sab- 
ordinate Jadge, Barisal, dated the 26th 
February 1916. 

Babufl iSurendra Noth Guha and Pramatha 
Nath Banerjee, for the Appellants, 

Mr. A. K. Fazlul Huq and Baba Atindra 
hath'Mouheriee, for the Respondent. 

JUDGMENT. —This ia an appeal by the 
defendants in a sait for possession of land 
upon speoiQo performanoe of an agreement 
to lease, and, in the alternative, for refund 
of earnest money. The defendants are 
proprietors of a newly formed chur which 
they desired to lease oat on the beat 
terms available. The property was accord* 
ingly pat up to auction and the plaiutiff 
offered the highest bids for rent and 
premium, namely, Rs. 10 and Rs. 131 
per kani respectively. This was accepted 
by the agent of the defendants on the 
20th December 1911, and the following 
is the material portion of the agreement 
which was ezecated by the plaintiff in 
favour of the defendants on that date: 

“Oat of whatever amount would be 6zed 
as selami according to tbs quantity of the 
land, we do deposit to day Rs. 20D as 
earnest money, and within seven days from 
this date, we shall deposit with the agent 
at Barisai the balance of one-fourth of 
the total amount of calami; if we fail to 
do so, the said sum of Rs. 200 paid as 
earnest money shall be forfeited to the 
Sarkar of the Nawab Bahadur without 
any objection on our part. We shall pay 
tbe balance of tbe selani money to the 
agent at tbe time of the ezecution of tbe 
document. We shall pay rent at the said 
rate of Ri. 10 per kani for whatever land 
tbe agent ebal), after personal inspsotion, 
aeoartain as fit for oaltivatioo, and tue said 
agent shall at that inspection settle what 
rent would be payable for the rest of 
tbe land till tbe eame bscoms fit for 
cuUivatioD. Be it also ezpressed that for 
whatever land would be reformed in future 
we shall pay selami for tbe same at the 
said rate of Rs. 131 per kani and shall 
pay rent at the said full rate of Rj. 10 
per /cunt;’' 

It will be observed that two important 
elements of the proposed lea-e wete left 


undetermined: (a) tbe area of the land to 
be demised, and (6) tbe rate of rent for 
land not yet fit for cnltivation. 

On tbe 28th December 1911 the son 
of tbe plaintiff appeared before the agent 
and prayed that the terms previously 

fized might be varied by the assessment 
of a progressive ren^, the maximum to 
he less than R^ 6 per Aunt, and also 

by reduction of tbe rate of silami. The 

agent refused to aher tbe terms, recorded 
an order to that effect on the petition and 
added: 

“Tour father most fnlfil tbe contract. 
Pay Rs, l.OCO you say you have brought 
as part of tbe (elami and bring the 

balance at once.” Rs. l.OOD was paid 
down, but the plaintiff did not otherwise 
carry onk this order and, on tbe 28th March 
1912, tbe Pleader for tbe defendants served 
a notice upon him demanding completion 
of the contract. Tbe notice added that 
if the contract was not carried out in a 
week, tbe plaintiff would not get a refund 
of tbe sum deposived which, according to 
tbe written oooditior, bad been forfeited. 
Tbe notice farther contained a threat that 
the defendants would, if tbe plaintiff made 
further default, lease out tbe land and 
realise from him any loss that they might 
thereby euffer. The plaintiff replied to this 
notice on the 5th April 1912, urged that 
the default was on the part of the defend* 
ants and claimed a refund of the sum of 
Rs. 1,200 deposited together with oompenea* 
tion for the loss he had sustained. Nothing 
further happened till the 2l3t December 
1914, when the plaintiff instituted the present 
suit for specific performance of the oontraot, 
or, in tbe alternative, for refund of tbe 
deposit with interest. The defendants 
repudiated the suggestion that they were 
in default and pleaded that the plaintiff 
WAS not entitled either to specific perform* 
aoce or to refund of the deposit. The Sub* 
ordinate Judge has refused to deoree specific 
porformance on two grounds: (1) the 
contract was incomplete, as all tbe material 
terms had not been determined, and (2) 
the plaintiff was in default. As ragards 
the alternative claim for refund of the 
deposit, the Subordiniite Jndge has bald 
that the first earn of 200 has bseo 

forfeited but that tbe second sum of He, 1,099 
oan be recovered. He bae in^e a decree 
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ftooordingly in favoar of the plaintiff, Oi 
the present appeal by the defendants, it 
has been argaed that the Sabirdinate 
Jndga should have hell tbit the sesand 
sam of Ri. 1,00) aho bad b^en forfeited. 
Stresi has farther b^sn laid on thedaoiiga 
alleged to have been safferad by the defead- 
ants as the resalt of the breaeh of oontraot 
by the plaintiff, This oireamstaaoe, however, 
is not material, as the defendante did net 
set np a counter olaim for damiges. nor 
did they institute a separate suit for 
reoovery of damages for breach of ontnet. 
The only question in controversy, onse- 
queotly, is whether, in the everts which 
have happened, the secend snm of Re. 1,000 
has been forfeited litre the first som of 

Rs. 200. 

The general principle applicable to oases 
of this character is well settled. The deposit, 
unless paid on any special terms, is not 
merely part payment bat is an earnest : 
BO that, on the one hand, if the contract 
be performed, it is brought into acoeant as 
part payment: on the other band, if the 
purchaser make default, it may be retained 
by_ the vendor. The deposit ie, from this 
point of view, a security for the perform 
ance of the purchaser’s part of the contract ; 
or, as Lord Maonaghten observed in .^opjr v. 
Arnold (l), the deposit servee two purposes 
— if the purobape is carried out it goes 
against the purchase-money— but its prima- 
ry purpose is this, it is a guarantee that 
the purchaser means business.” The test in 
each case, thus, is, did the parties mutually 
agree, expressly or by implication, that the 
snm paid was to be treated, not merely as 
part payment, but as a guarantee for due 
performance of the contract. 

But as Lord Denmao, 0. J , put it in Palmer 
V. Templs (2), In the absence of any 
specifii prjvisioo, the qijjfcioa wietber the 
deposit is forfeits j, depsn Is on the ioteot of 
the parties to be collected from the whole 
lustramsat.” The nature aud incidents of 
such a deposit are aoourately discussed in 
the ease of flo»sv. Smith (3), which was 
approved by the Judicial Committee in 


I* P- 4^5, 59 L. J. Ch. 

21*5 61 L. T. 70A 88 W. E. 449 

B ‘ O’ 3*9; 8 L. J. Q. 

® ‘ a* 1804. . 

loiV mV L. J. Ob. 

*955j 60> T. 673j 32 W. R. 8Wj 48 J. P. 773, 


Spraffue V. Booth (4), where the rnle was 
affirmed that if the paymsnt is a deposit, 
it is forfeited in the event of default by 
the purchaser. A similar view is supported 
by the decisions in Depree v, Bulhorough ( 0 ), 
Oollins V. Stimsoa (ti). L^vy v. Stogdon (7)’ 
and H‘ill v. Burnell (8). The decision in Depree 
V. Bedborough (5) indicates that where tha 
purchaser makes default, no express stipu- 
lation is necessary to entitle the vendor to 
the deposit, and the decision in Hull y. 
Burnell (8) shows that the principle is 
applicable in the absence of any express 
stipulation to the contrary in the contract. 
This is confirmed by the statement of Fry, 
L. J., in Howe v. Smith (3): “The terms most 
naturally to be implied appear to me. in 
the case of money paid on the signing of 
a contract, to be that in the event of the 
contract being performed, it shall be 
brought into aooooot. but if the contract 
is not performed by the payer, it shall 
remain the property of the payer. It is 
not mert-ly a part payment, but is then 
also an earnest to bind the bargain so 
entered into, and creates by the fear of 
its forfeiture a motive in the payer to per- 
form the rest of the contract.” To the 
same effect is the observation ofOotton, L. J., 
that the deposit is a guarantee that the 
contract shall be performed, and the remark 
of Bo * 00 , L. J , that the deposit, if nothing 
more is said about it, is, according to the 
ordinary interpretation of businessmen, a 
seonrity for the completion of the pur- 
chase. This is in conformity to the earlier 
decision in Barrell, Ex parte; farnell In re (9), 

It does not follow, however, that every 
payment made by the parohaser to the 
vendor is in the nature of a deposit and is 
liable to be forfeited, if the purchaser 
violates bis contract: Cornwall v. Henton (10) 
where Webster, M. R., doubted whether the 


A. u, 0/0; /d U J, 


• w Wa 




211. 

(6) (186)) 4 Giff. 470; (3 N. E. 187; 33 L. J Oh 
134; 9 Jut. m. 8 . .‘ 1317; 9 L. T. 532; 12 W. B. 191- 66 
E. B. 705; 141 B. E. 289. ’ ^ 

(6) (1883) 11Q.B. [). 112: 621,. J.Q.B.4IO;48 
L. T. 828; 31 VV. B. 9 0; 47 J. P. 439. ' 

17) (1893) I Ch. 478; 67 L. J. Oh. 313, 78 L. T. 18) 
affirmed (1893) 1 Ch. 6; 63 L. J. Oh. 19; 79 L. T. 384 

18) («9I1) 2 Ch. 551; 105 L. T. 409: 65 8. J 737 
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doobritie of Sows y. Smith (3) would &pplf 
to a oa8e where the purchase money was 
payable in instalments and all bat the 
last instalmeot had bsen paid; in sush a 
ease, the qaestion might well arise whe* 
ther the riifhts of ths parties mast not 
bs adjasted upon the footing of a restitutio 
ad integrum. See also Qee y. Pearsc(ll). These 
rules have been repeatedly applied in this 
oountry as baaed on prinoiples of iaetioe, 
equity and good oonaoienoe: Raghu Nath Sahai 
y. Ohandra Protap Singh (12), Bishan Ohand 
y. Eadha Etshan Das (13), Balvanta y. Bira 
(14), Roshan Lai y. Delhi Oloth and General 
Mills Oo. Ltd. (15) and Natesa Iyer y. 
Apravtt Padayachi (16). We may add that 
though all the deoisiona in the books may 
not be easy to reoonoile, there ia no 
Bubstantial differenae aa to the prinoiple, 
though there may be room for divergenoe 
of opinion as to the true nature of the 
payment in a partioular oaae and the 
mutual intention of the parties with regard 
thereto. This is well illuatrated by Natesa 
Aif/ar V. Appuvtt Padayachi (17), and what ia 
inoumbent upon the Court in each oaae is 
to asoertain the real intention of the parties 
from all the terms of the oontraot: Dagenham 
Thames Dock Oo., In re, Eulse Ex parte (18). 

Let us teat the ease before ua, in the 
light of these prinoiples. The terms of 
the oontraot were reduoed to writing on 
the 20bb Deoember lull and Ra. 200 
was paid by the intending lessee to the 
agent of the lessors as earnest money. 
He agreed to pay the balance of one* 
fourth within seven days and the condition 
was annexed that if the balance was not 
BO paid, the sum of Rs. 200 paid as 
earnest money would be forfeited. The 
balanoe was not paid as agreed and the 
result followed automatioally that the 
deposit of Re. 200 was forfeited. But it 
is argued on behalf of the defendants that 
the same fate should be imposed upon the 

(It) (1S48) 2 De G. & Sm. 323; 79 E. B. 223; 64 E. 
E. 146. 

(12) 16 Ind. Cae. 268j 17 0. W. N. JOO. 

(13) 19 A. 489; A. W. N. (1897) 123. 

(14) 23 B. 56. 

15) 7 Ind. Cas. 794; 33 A. 166; 7 A. L. J. 1019. 

16) 3 Ind. Gas. 941; 33 M. 876; 6 U. L. T. 334 20 
M. L. J. 280. 

(17) 19 Ind. Cas. 462; 38 M. 178; 24 M. L. J. 488; 
13 M. U T. 891; (1918) U. W. N. 341. 

(18) (1878) 8 Obi App. 1022; 4S L. J. Ch. 261; 21 
W. E. 89S. 
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sum of Rs. 1,000 paid after the Rs. 2{)0 
had been forfeited. The obvious answer is 
that the parties, if they had so ohosen, 
might have made a provision to that 
effect; the [forfeiture clause was made 
applicable in terms only to the sum 
which had been paid at the date of the 
oontraot and there is nothing to indicate 
that the parties intended to give it a 
wider operation. The agent of the defend* 
ants may have thought when he received 
Rs. 1,000 that if further payment was not 
made, the sum should be forfeited, but 
clearly there was no mutual indention, ^ 
expressed or implied that the second pay- 
ment was to be deemed a guarantee 
deposit. The contract gives the lessors an 
express right of forfeiture on non perform* 
anoe of the contract or non-observance of ^ 
its conditions, and there is no reason why 
this express right should be enlarged in its 
operation by an appeal to the general rule 
that where the contract goes off by default 
of the purchaser, the vendor is entitled to 
retain the deposit. The position is different 
where there is no express clause of for- 
feiture, but simply a payment by way 
of deposit which implies a liability to 
forfeiture. We are of opinion that the 
defendants are not entit^led to retain the sum 
of Rs. 1,000. 

The result is that the appeal is dismissed 
with costs. We assess the hearing fee at 
three gold mohurs. 

Appeal dismissed 


MADRAS HIGH COURT. 

Civil Rivisiom Petition No. 386 of 1918. 
November 6, 1918. 

Present : — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

Cbildbbn THANEAMMAL 
YAYAMKAR AMMA and othcrs — , 

Dbfsnoatms Nos. 2 to 4— Pbtitionibs 

versus 

MULLATHA MEENAKSHI AMMA’S * 

DaUQtiTBB KUNHAMMA and othibs^ < 

Plaintiff and Dbfbndants Nos. 1, ' 

5 AND 6~R|8P0NDBNT8. r 

Malahar JDaio— Tavaahi, maTtager of, deii eoniracted ' 
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tavazhi expenses -Junior memben. 
Itabtlxty of— Decree, whether can be passed against 
junior members— Acknowledgment antZ payment by 
managernotas manager- Limitation, whether saved 
as agatnst junior members -Promissory note, execution 
of, for contemporaneous aJtoMce— CrediVor, rights of— 
Limtation Act {IX of 1908), ss. 1?, 20-Etidenfe Act 
U.ofl87i), «. 91. 


8?$ 


The junior members of a tavazhi are liable for a 
debt on a pro-note executed hy the karnavan for 
oarrent tavazhi expenses. The creditor can sue both 
the karnavan and the other members of the tavazhi 
and obtain a decree against all. [p. 681, col. 1.] 

Gowindan v.Nanu Menon, 26 Ind.Cas. 750; 27 
M. L. J. 693; (1914) M. W. N. 782, distinguished. 

Ayyasamy Pillai .v, Qurusami Naicken, H3 Ind. Caa. 
^ii ® r J'Taieien v. Ayyasami 

^ 354; 6 b. W. 410; 

jJ Ifaehiappa 

/.rffl*' T‘ ^aisWnamurthj, Servai, 28 Ind. Cas. 346; 
(1^16) M. W. K. 217; 17 M. L. T. 212, followed. 

An acknowledgment OP payment by the manager, 
though not expressly stated to have been made or 
signed as manager, saves limitation also as against 
the junior members, [p. 881, col. ».] 

The anthority to sign an acknowledgment under 
section i 9 of the Limitation Act need not be 
expressly given by the parties sought to be made 
agency to sign can follow from the act 
of the Court or from rules of statutory or partnership 
law or the personal law of the parties, [p.831, col. 2 J 
_ rer doaoeiva Aiyar, d.— When a promissory note 
IS executed for money borrowed at the time of the 
execution of the note itself, the creditor cannot join 
two separate causes of action in the same suit on 

beads of claim, namely, ono baeod 
boiTowing of the money the instant before 
the exeoniion of the promissory note, and the other 
on the promissory note itself. Having regard to 
section 91 of the Evidence Act, two distinct causes 
of action do not vest in such cases in the creditor. 
Lp. S80, ool. 1.] 

A6du«a V. Bora Karimji, 26 Ind. Cas. 016; 

S 13 A. L. J. 121, 21 0. L. J. 

33^5 HBom. h. B. 103; 2 L. W. 133; 
^M. L.J.615, (19l6j .M. W.N. 606; 421. A. 48 
(iTa Gj, oxplainedc 

Shanmu^anatha Chettiar 7, Srinivasa Aiyar, 35 

lad. Cas. 219; 40 M. 727, (1916) 2 M. W. N. 14; 31 

“d *!; *38s 4 L.W. 27; 20 M. L. T. 172, not approved. 

Fer Spencsr, Js^Oa the pleadings in the case, the 
tait WM based on the liability for the debt as eri* 
aenced by the promissory note. [p. 881, col. 2.] 

I A a joint family or tarxead oan aoknow* 

liability on behalf of the members whom he 
np^nts so as to extend the period of limitation 
against them as well as against himself, [p. 882, col J.] 

nndep seotion 25 ot Aot IX of 
1887, praying the High Oonrt to raviee (he 
jat^ment aod desrea ol the Ooart of the 
lA Jndge, Sonth MeUbar, dated 

19.8, io Small Oaase Sait No. 

1045 of 1917. 

. FACTS appear from (he jadgment. 

Mr. K Kum Krithna Mmon, for the 


PetitioEier. — Thesait was on the promissory 
note exeonted by the manager. He did not 
statedly inoar liability as manager. The 
lowtr Court erred in giving a decree against 
all the members of the Tavazhi. See Qo^ndah 
Nair V. Nanu Ifenon (1). 

There is no finding that the Tavazhi was 
ander any necessity to contract debts. 

The creditor has elected to ene on the 
promissory note and not on the antecedent 
debt for which the pro note was exeonted'. 
Oj the pro-note the exeoatant only is 
liable. 

The acknowledgment by the manager 
i. e., the endorsement of payment on the 
pro-nots in her writing, will only save 
limitation as against her. She has not 
signed the endorsement as manager. The 
soit is barred as against the other defend* 
ante. 

Mr. p. S. -Varopanoaurami' Ait/ar, for the 
Beepondent.— The manager has the power 
to contract or create a debt for the Tavazbr. 
The pro note was exeonted for earrent 
Tavazhi expenaee. The decree against all the 
members is a proper decree. See Nachiappa 
Ohetiy v. Dahshinamurthi Servii (2), Ayya^ 
tamy Pillaiy. Ourutami Naieken iS), Natiraji 
Naicken v. Ayyasami Pillai (4), 

The oredltcr ojonot sas on two separate 
oaosea of action. The aait mast be regarded 

as based not only on the pro note bat also 
on tbe liability of family members, nnder 
Eiodo Law, for debts inoarred for the family 
by tbe manager. 

Tbe Snb.Jadge bas foand that tbe debt 
was contracted for pnrposes of tbe Tavazhi 
That means for neosssary pnrposes. 

The Boknowledgment by the manager 
need not state that it was made as manager^ 
Ohinnya Nayudu v. (?ttr«na(Adiin Ohgiii (5); 
The effect is to extend the period of 
limitation even as against tbe other mem; 
bars. 

JUDGMENT. 

Sadisiva Aitar, j.— Defendants Nos. 2, 3 
and 4 are tbe petitioners in revision. They are 
junior members of a Tavazhi, of wbieh the 

(1) 28 Ind. Cas. 76C, 27 M. L. J, 69S, (1914) M. W, 

Na 782» 

(2) 28 Ind. Cas. 846; (1916) tf. W. S, H7t 17 M. L, 

T« 232s 

(8) 38 Ind. 0 a6s 681; 8 Ii. W. 468* 

(4) 68 Ind. Cas. 889; 82 U. L. J. 864 6 L. W..410. 
(1917) M. W. N. 230, 21 U. L. T. 406^ ^ 

(6) 6 H. 169 (F. B.), 2 Ind. Deo. (ir. e.) 118, 
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Ist defeodant was the manager. As eooh 
marager, she borrowed Rs. UOin oa^th for 
Tavazbi expenses and exeoated a promissory 
note in her own handwriting to the plaint* 
jS on the 18th Fehraary 1914 A snit 
was brcoght against her and the other 
members of tbe Tavezhi, the plaint alleging 
that the money was borrowed nnder the 
promiesory note for the necessities of the 
Tavazbi. The Subordinate Judge on the Small 
Cause side gave a decree against the let 
defendant and also against the other defend- 
ants to the extent of their interest in the 
Tavazbi properties. Defendants Ncs. 2 to 4 
urge in their grounds of the revision patitioT), 
(1) that under the ruling in OoUndan Nuir 
y.,Nanu Menon (1) the lower Court erred 
in giving a decree against the Tavfzht as 
the suit was solely based on the promissory 
note, (2) that the lower Court has not found 
that the Tavazbi bad a necessity to borrow. 
(There are other grounds which raise ques- 
tions of fact, which it is not usual in revision 
petitions to consider). ^ 

As regards the Brst point, there was a pre 
liminary. argument addressed on the question 
whether, when a promissory note is executed 
for money borrowed at the time of the 
execution of the promissory note itself, 
the creditor can bring two sepa- 

rate suits or pot forward two separate 
oanses of action in the same snit on two 
independent beads of claim, namely, one 
based on the borrowing of the money the 
instant before the execution of the promis- 
sory note and the other on the promissory 
note itself. In idutku Saslrigal v. Viswanatha 
tandara Sannadhi{6 ) see also the decision in 
Ammal v. Namagiri Airtmal (7;] I 
expressed the opinion that, having regard to 
section 91 of the ludiao Evidence Act, two 
distinct causes of action did not vest in such 
oases in the creditor. In Shanmvganatha 
Oheitiar v. Srinivaoa Aiyar (8) Abdur Rahim} 
J., basing himself on the decision of the 
Privy Council in Kurmali Abiulla v. Bcra 

Earimji (9), held that the creditor has the 

(6) Zl lud. Cas. 864; 38 M. 660; 26 M. L. J. 19; 14 
M.L.T.62O5 a«.4) M. W. N. 68. 

. (7) 43 Ind. Caa 7tOj 38 M. L. J. 631 fat p. 644; 22 
M.L.T. 391; 6 b.W 722; (1918) M. W. N. 110. 

(8> 35 Ind. Cas 219; 40 M. 727; (1916)- 2 M. W. N. 
14; 31 M. U. J. 138; 4 h. W. 27; 20 M. L. T. 172. 

(H) 26 Ind. Cas 916; 39' B. 261; 17 M; L. T. 3fi; 13 
A. L. J. UU 21 0. L. J. 122; 19 C. W. N. 817; l7 Bom. 
L. B. 103; 2 L. W. 183; 28 U. L. J. 616; (1915) U. W. 
jr..60$}4al.A .48(P. 0.) 
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right to pot forward the two claims inle* 
pendently nf one another. With the greatest 
respect I venture to think that theii^ IiO:d- 
ships of the Privy Council were not consider- 
ing this question in Karmali Abdulla v. 
Bora Earimji (9) but a different ques- 
tion, namely, whether other parfners were 
liable on biil-t drawn by one of the partners 
for debts incurred by him in the carrying 
on the partnership business of purchasing 
brown sugar at Mauriiius for shipment to 
and tale at Hongkong Their Lordships say 
expressly at pages 274 and 275* that the 
Indian Contract Aoc” “rules parties in this 
case,”- and the question was ‘whether the 
transaction is or is not a partnership trans- 
action” and that ‘it is erroneous to treat 
the question as purely a qaestlou of liabi 
lity on the bills,” just as it is erroneous iu 
the present case to treat the snit as one 
solely on the promissory note and not also 
on the Hindu Law liability nf the Tavazbi 
for a promissory note debt incurred by its 
manager in respect of a family transaction 
within her powers. 1 might add that iu 
the decision in Nachiappa Chetty v. Dahahina* 
murthy Servai t'J), a case decided after the 
decision of their Lordships of the Privy 
Council in Karmali Abdulla v Bora Aurmjt 
(9), the learned Chief .Inslioe has the follow- 
ing observation : —“This way of putting it 
does not take account of the decisions that 
where the debt and tbe promissory note 
came into existence at ons aod tbe -eatue- 
time, (be maker must be sued on tbe pro- 
missory note and cot on tbe original canee 
cf action.” This observation indicates (hat 
in the opinion of my Lord, (be Chief Jnstipe, 
there is only one CAUse cf action, after thd 
promitEory note was executed^ (for a cop- 
tempoiaceoQs borrowing), on which a suit 
could be brought. 1 might also refer to the 
decisions of Coutts Trotter, J;, in Ayyaaamy 
Bxllai V. Qurwami Naichm (3) and of 
Ayling and Seshagiri Aiyar, JJ., in Nofarajd 
Naicken v Ayyaxami Pillai (4), which 
indicate that the claim based on the rules of 
Hindu Law and made against persons other 
than the maker of (be promissory note arises 
along with and as a result of (ha ezeontion 
of tbs promissory note by (be managing 
member. 3o also in (be Full Benob decision 
in Krishna Ayyar^, Krisknasami Ayyar (lO), 

(ini 2 ; M. 697. 

•Pages of 39 B.— i’cJ. 
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Sabrahmaoia Aiyar» J., olearly bases bisdeot- 
sion OD the groond that the debt oreated 
by the promissory cote itcelf ijsso facto oreatea 
the obligation on the other members of the 
family nnder the Einda Law, and not that 
their obligation 10 orea<ed by any antecedent 
independent debt which existed before the 
promissory note was ezeonted. 

Then the next qneetioo is whether the 
deoisioD in Qotxvdan Nair v. Nona Menon (1) 
precludes the Court from giving a decree 
againet the other members of the Tavazbi 
even if the debt has teen incurred by the 
Earnavan for puipoees binding on the 
Tavazbi. This decision in Qoiindn Nair v. 
Nanu Menon (1) has been olearly explained 
by the learned Chief Justice, who was a 
party to it, in his judgment in Nochiappa 
Chetty V. Dahshinamurihy Servai (2). He 
there points out that the decision in 
Qovindan Nair v. Nanu Menon (1) was lascd 
on the fact that the plaintiff in that case 
neither alleged in bis plaint nor proved by 
his eviderce fads indicating that, by the 
Marumakkatbayam Law, the other ntembeis 
of the Tavezbi were bound by the debt of 
the manager. On the other band, the deci- 
sion in Nachiappa Cheily v. Da^ihinamurthy 
Servai (2) and the decisions in Ayyasamy 
Filial v. Qurueami Naicken (3) and Nataraja 
Naicken v. Ayyaiami Filial (4) impose 
liability on the other members of the Tarwad 
or the joint family on the promissory note 
executed by the Earnavan or the manager 
(as the case may be) for proper debts. 

The next point argued by Mr. Kutti 
Krishna Menon for the petitioners (though 1 
do not 6 nd it raised in the grounds of the 
revision petition) was that the suit was 
barred by limitation as against the other 
members of the Tavszbi, because the payment 
towards the pHnoipal and interest made by 
the 1st defendant and endorsed on the prO' 
miesory note in her writing and over her 
signature doee not purport to be made by 
her as manager of tbe Tavazbi. I think 
that the matter is concluded by tbe Full 
Bench deoision in Ohinnaya Nayudu v» 
Qurunatham Ohetti (5), where it was 
held that the managing member has 
sot a right to ereate debts and to 
malce payment towards debts. Just as it 
Is noneoesaary that the doeansent creating 
the.orisinal liability should purport to be 
nsned by tbe eseoutant as manager [see on thie 

W 


point tbe decision in Padma Krishna Chettiarv. 
Nagamani Ammal (11)^, it is likewise nn* 
necessary that tbe manager, when making 
payments or signing endorsements, sbonld ex« 
pressly state that he or she pays or signs as 
manager. If tbe decision in Parakutty Amma 
V. Eunhi Krishnen Nair (12) quoted by Mr. 
Kutti Krisbnan Menon bolds otherwise, I 
regret (with great respect) that 1 am unable 
to follow it. That the anthority to sign an 
acknowledgment under section 19 of tbe 
Limitation Act need not be expressly given 
by tbe parties sought to be made liable and 
that tbe agency to sign can follow from the 
act of tbe Conrt or from rules of statutory or 
partnership law or the personal law of the 
defendant has been esiablisbed by the case* 
law discussed fully in Lakehumanan Chetty v. 
Podayappa Chetty (13) in tbe judgment of 
Abdur Rahim, J. 

4 

Then on (he question (hat there is no 6nd- 
ing by tbe Subordinate Judge that there 
was neoeesify to borrow, I think that bis 
Boding (bat tbe debt was contracted for pnr< 
poses of tbe Tavazbi is only another way of 
saying (bat it was for tbe necessary ex- 
penses of tbe Tavazbi that tbe debt was in- 
curred. 

I would, therefore, dismiss the revision 
petition with costs. 

Spbncik, J. — On tbe pleadings in the Small 
Cause suit, 1 am of opinion that the suit waa 
based on tbe liability for tbe debt as evidenoed 
by tbe promissory note of iStb February 1914 
signed by 1st defendant, tbe manager of the 
defendant’s Tavazbi. 

Paragraph 5 cf tbe plaint and paragraph 
2 of tbe written statement raised tbe ques- 
tion whether tbe debt was contracted for 
the necessity of the members of tbe Tavazbi 
and tbe Subordinate Judge has decided the 
issue arising out of tbisqoestion in the plaint- 
iff’s favour. 

Tbe petitioners’ Vakil relies on tbe deoi- 
eions in Qovindan Nairv Nanu Menon (1) in 
support of bis contention that the defendants’ 
Tavszbi is not liable. That suit was based 
solely npon tbe promissory note and not upon 
tbe original cause of action. It is expressly 
so stated in tbe judgment. I would dia- 

tinguieh that case from tbe present npon that 

(11) 80 lud. Cas. 674; 89 U. 916; 18 M. L. T. 216. 

(12) S. A.No.a96of 1917. 

(13) 48 Ind. Cm. 179; 86 M. L. J. 671, 8 L. W. 694; 

11918)M. W. N.87T, 26M.L. T.371. * 
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ground. In Nachiappa Ohetly v. Dakshina’ 
murthi Sertai (2) the learned Chief Justice in 
following the decision in Krishna Ayyar v. 
Krishnosami Ayyar (10) found no ditficulty 
in 80 diatingoishing the decision in (Jovinian 
Nair V. Nanu Mer.on (1) to which ho was a 
parly. 

The decision of Coutts Trotter, J., in 
Ayyasamy Pillai v Ouruswami Naick^n (i) 
and the decision of a Bench in Nataraja 
lidicken V. Ayyasw'imi Ptlhi (4), in which 
bis decision was confirmed, are exactly to the 
point on the question rai^e I in this civil 
revision pstitiou. The oases of paitnership 
which have been quoted in tho arguments 
have not, to my mind, much bearing upon 
this point as liabilities of pifMiers aro 
governed not by Hindu Law but by sections 
24r9 and 251 of the Indian Contract Act. 

On tho question whether the let defend- 
ant’s payment of Bs. 23 on the 17(h February 
1917 which was oertihed over her sig- 
nature had the effect of extending the 
limitation as against the other defend- 
ants, I think that the decision in 
Ohirmaya Nayttiu v. Gurunatham Chetti 
(5) and that in iarnii Gk.iran Ohu:kerbutty 
Vi Durga Ram De Sinha (14) are conclusive as 
showing that a manager can aolruowledge 
liability of the membera of the family 
which he or she represent so as to extend 
the period of limitation against them as well 
as against himself or herself. 

1 agree with my learned brother in holding 
that the civil revision petition shall be dis- 
missed with costs. 


Petition dismissed. 


IS. 0 P. 

(14) 6 Ind Cas 49l 37 C. 461; 11 C. L, J. 434; 14 
0. W. N. 7*i. 


CALCUTTA HIGH COURT. 

Appeal prom Order No. 69 of 1912. 

May 24, 1912. 

Fmen/:— Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beacboroft. 

LlGRAJ P ATJOSI — Plaintiff — Appellant 

vsrsus 

MAHADEB RAM — Depekdaht— 
Ebsponpent. 

Civil procedure Code {Act Vof 1908), 0. XXi, r. 


2 — EMccution of decree — Consent decree — 4pp/ica(io»i 
hij jn l/incnt.debtor intimating to Court that the terms 
of the decree hnveheen performed, nature of -^Decree, 
holder, remedij of. 

A fuuseiit decree provided that tlie defendant- 
judgment-delftor should deliver to the plaintiff a 
parcel of laud and should raise a wall within a time 
spccitied in the decree. The decree further provid- 
ed that the defendant, as soon as he had carried out 
tho terms of tlie decree, should notify that fact to the 
Court. Within tho .'pecilied time the defendant 
made an application intimating to the Coart that 
he had complied with the terms of the decree. 
The applicutioti was received but no action was 
taken upon it: 

Held, I ) that the application of the defendant did 
not fall under Order X.^f, rule 2 of the Civil Pro- 
cedure Code; [p. S-it, col. 2.] 

\2 that if the defendant had not faithfully 
carried out tho terms of the decree, the proper 
course for tho plaintiff was to apply for execution of 
the decree and the Court would then consider 
whether the terms of tho decree had been carried 
out. [p. 8^3, col. 2.] 

Appeal agaiost the deoisioo of tho 
D striot Judge, Cuttack, dated the 4th 
D.-oamber 1911, reversingthat of the Muosif, 
Puri, dated the Sth July 19U. 

Babu Narendra Kumar Bose, for the Appel- 
lant. 

Babu SurenJra Nath Qhosal, for the Re- 
spondent. 

JUDGMENT. — This appeal is directed 

against an order made apparently nnder 
Order XXI, rule 2, of the Civil Procedure 
Code of 1908. Oo the I4tb September 
a consent decree was made between 
the parties to this appeal. Under that 
decree the respondent, who was ihe de* 
fendant in the suit, undertook to deliver 
to the plaintiff-appellant, within seven 
days, a parcel of land and to raise a wall 
within the 14:b January 1911, The decree 
further provided that if the defendant 
failed to carry cut the terma of the decree, 
the plaintiff would be at liberty to execute 
the decree. The decree further stated that 
the defendant, as soon as be had carried 
out the terms of the decree, would notify 
the fact to the Coart. On the 12th Jana- 
ary 1911 the defendant intimated to 
t,Le Court that be had complied with the 
terms of the decree. Thia application was 
received but no action was taken apon it. 
On the 17th February 1911 the Pleader, 
for the plaintiff discovered that this appli- 
cation bad been made and he forthwith 
preferred objections. On the next day, the 
Court directed notices to issae npon the 
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plaintifE as well as tbe de^cnd/iut anddxsd 
the ease for di'gpo'al on the 4*h Mirah 
1911. Oq that date, the defendant did 
not appear and his application was dis- 
missed. On the 4th April 1911 
the defendant renewed his applioation with 
an exprees prayer that eati»faotion mi^ht 
be entered in the decree under rule 2 
of Order XXL of the Cide. This was opposed 
by the plaintiff aod the result was that 
the Oourt on the 8th July 1911 dismissed 
the applioatioD as barred by Order IX, rule 
9. The defendant thereupon appealed, and 
the District Judge on the 4‘b Dioember 
held that the second application was not 
barred. In this view, he remanded the 
case in order that the truth cftheallega- 
tioD of the defendant might be investigated, 
The present appeal is directed against th'it 
order. Or behalf of the appellant it has 
been contended, first, that the second ap- 
plication is not maintaiuable, and seanlly, 
that, if mainlainallt*, it is barred by limit- 
ation under Article 171 of the First 
yohedole of the Limitation Act. In 
our opinion, there is no substance in either 
of these contentions and that the proceed- 
ings have been throughout misoonoeived. 
The application of the 12th January 1911 
was not an application under rule 2, sub- 
rule (1) of Order XXI, whi'oh provides that 
where any money payable under a decree 
of any kind is paid out of Oourt or the 
decree is otherwise adjusted in wbulaorin 
part to the satiaraotioD of the decree- 
holder, the decree-holder shall certify such 
payment or adjustment to the Court whose 
duty it is to execute the deoree, and the 
Court shall record the same accordingly. 
Even if it could be said in this oa^e that 
there was an adjustmeut of the deoree, it 
was not alleged by the defendant judg- 
ment-debtor that there was an adjustment 
either in whole or in part, to the satisfac- 
tion of the deoree bolder, and hisapplioitim 
of the 12th January 1911 was not an 
application under sub rule (2t of role 2 
lor issue of notice to the decree-holler 
to show cause why the adjustment should 
not be recorded as oertiSed. Tne defend 
ant was bound by the decree to notify 
to the Court that be had carried oat its 
terms, and this he did. He did not iuvite 
the Court to take any aolioo. aod, as we 
bare leeu, no action was taken till the 


FIci l ir of the plaintiff' discovered that tlio 
application liud baon made, fn our opinion, 
tho aoplioation i^ olear’y not one under 
sub rule 2 of ml) 2 of Ord^r XXI and no 
action ou'lit to havs been taken thereon. 
Tlie oroper course for the plaintiff is to 
apply fur execution of the decree, it his 
case is that the terms of tiie decree have 
not been faithfully carried cut by the 
deffciidant. If .such application is made, 
it will bo open to tlie defendant to show 
that he ha*’, as a matter of fact, carried 
out the terms of tlie decree. The Court 
will then be in a position to consider 
whether the terms of the decree have been 
carried out. We are informed tliat an 
application for execution was presented 
but wis struck off by reason of the 
pendancy of the appeal in this Court. 
If that is so, it will bs open to the 
plaintiff to apply for revival of that applica- 
tion and proceedings may be taken on tho 
basis of the application so revived or of 
a fresh application for execution. 

The result is that this appeal is allowed 
and the orders of both the Courts baiow 
are discharged. Under the oircamstanoes, 
ea'h party will pay his own costs tbrojghoab 
the litigatioQ. 

Appeal alh'Opl. 


PUNJAB CHIRP COURT. 

Sbcoid Civil, A.ppe»i, No. 1 719 OP 1918. 

February 10, 1919. 

Present: — Mr. .Justice Chevis. 

GO BIND R4 M — Deke VDANT — Appellam 

versus 

Muiammat P.ALt and others — PLAiNriFKS 

— ResPO.'IOXNT-!. 

Appeal — Appellate Court, tehether can set aside 
decree ivhich has not been appealed aijninst-— Civil Pro- 
cedure Code (Act V of lyoy^, O. XIjI, r. 33. 

A Court caatiot in the course of the decision of 
an app'^al from ono decree set aside a decree 
which dismisses a separate suit and iius not been - 
appealed against [p. ><84, col. 2 ] 

P. sued 0 to recover possession of certain Ijind 
proTiou«ly sold by her to the defendant, alleging ' 
fraud and undue inHuciico ' ith regard to tlio same 
sale three other suits were also brought, one by a 
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®oHaterai of the last male holder for a declaration to 
Protect her reversionary lights and two by rival 
Pre.emptors. Tho first Court gave P. a decree and 
ismisscd the other three suits 0. appealed, while the 
Plaintiffs in the other suits di 1 not prefer any appeal. 
■In tho course of the appeal P. and G. put in a com- 
promise, according to which G. was to obtain half 
the land on payment of a certain sum of money. 
Thereupon tho District Judge added the plaintiffs 
m tho other three suits and ordered that those suits be 
re-opened and re-tried. Q. preferred a second appeal: 

Eeldy tliat the order of the District Judge was 
incorrect and that the suits could not be re-opened. 


Seoond appeal from the decree of the Dis- 
triot Jndge, Hoshiarpar, dated the let Feb- 
ruary 1918, varying that of the Sabordioate 
Judge, 2Dd Claes, Hoshiarpar, dated the 9tb 

Ootober 1917, decreeing the suit in favour of 
Musammof Pali, plaintiff, with ooeteand dis- 
mieaicg the remaining plaintiffs’ suit without 
costs, 


Lala Fakir Ckand, for the Appellant. 

Lala Jagan Nath and Mr. Bekari Lai, 
for the Reepondents. 

JUDGMENT. — Musammat Pali, widow 
of Matsaddi, sold the land in eait to Gobind 
Ramon the I4th of May 1915 for Rs. 1,990, 
Four Baits were sabseqaenlly brooght 

(0 by Mus'jmmat Pali, who sued to recover 
poBsessioD, alleging fraod and undue irflaenoe; 

(2) by Husammat Suraati, daughter of a 
collateral of Moteaddi, who aaed fora declara- 
tion to protect her reversionary rights, alleging 
want of ooneideration and neoeeeity ; 

p) by Asa Ram, who sued to pre empt; and 

(41 by Dorga and Dhern, who also sued 
to pre-empt. 

The first Court gave Musammat Pali a 
decree and dismissed the other three suits. 
The plaintiffs who were unsaoeessful in the 
first Court did not appeal and so the deoress 
dismissing their suits became final. Against 
the decree obtained by Musammat Pali Gubind 
Earn preterred an appeal to tho Dietriot Jndge. 
Then Gobind Ram and Musammat Pali pat in 
a compromise, according to which Gobind Ram 
was to pay Musammat Pali Rs. 1 ,990 and take 
half the land On this the learned Distriot 
Jndge remarked that as the other pl.intifis had 
had their suits dismissed merely heoaueo 
Musammat Pali had been given a deoree, their 
oases should be re opened now that Musammat 
Pal. had oompromised with Gobind Ram. He 
aooord.ngly added them as parties to the 
appeal brought by Gobind Ram and then. 

“s between Mus mmat Pali 
.nd Gobind Ram in the torma of the oom- 


promise, ordered that the three suits brought 
by Musammat Sarasti, Asa Bam and Ourga 
and Dbern should be re opened and retried 
by the lower Court, these plaintiffs being 
allowed to amend their plaints so as to meet 
the new oiroumstances introduced by the 
oompromise. Gobind Ram appeals. 

1 think the course adopted by the learned 
Distriot Jndge is quite incorrect. Had 
Gobiud Ram’s appeal succeeded on the merits, 
I do not see that this would have been any 
good ground for le-opening the other three 
suits. Musammat Surasti, Asa Bam and 
Durga must have been aware that it was 
open to Gobind Ram to appeal against the 
deoree obtained by Musammat Pali and that 
that deoree might be reversed or modified by 
the Appellate Court. Therefore, if they 
wished to be on the safe side, they should 
have appealed merely as a matter of precau- 
tion. I am unaware of any provision of law 
which enables a Court in the course of the 
decision of an appeal from one deoree to 
set aside the dsoree which dismisses a 
separate suit and which has not been appealed 
against. If Musammat Surasti, Asa Bam 
aud Durga have any remedy now open to 
them, I think it most be by way of fresh 
separate suits, though I cannot, of course, 
attempt to offer any opinion as to whether 
any fresh euiie will lie. The learned 
Distriot Judge says in his order 

‘*The oompromise read with the original 
eale deed will be regarded as a new 
contract between Musammat Pali and Gobind 
Ram.” As to this I can only say that^ it 
would be premature at this stage to decide 
any issue likely to arise io any future 
suits which may or may not be brought. 

I accept this appeal and while upholding 
the deoree of the lower Appellate Goorfe 
passed in terms of the compromise between 
Musammat Pali and Gobind Bam, I reverse 
so much of the learned District Judge’s 
order as re opens the three suits in wbioh 
Musammat Surasti, Asa Ram and Durga and 
Dbern were plaintiffs. The order of the first 
Court dismissing these 'three suite will stand. 
The oircumetanoea are peculiar and I paes 
no order as to costs in this Court. Musammai 
Surasti, Asa Bam and Durga and Dheru will 
bear their own costs in the Distriot Judge’s 
Court, and as ordered by the first Court, they 
will also bear their own costs in that Court. 

Appeal accepted, 
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CALCUTTA HIGH COURT. 

Appial prom Appsllatb Dbcreb No. 1534 

OF 1916. 

JaDnary 22, 1919. 

Present'. — Mr. -Ingtiue Greaves and 
Mr. Jostioe Panton. 

SARADINDU MUKHERJEE -Dbfbmdant 

— Appbllant 
versus 

OHARU CHANDRA DUTT and another — 

PlAINTJFPS — R e$POMDEMTi>. 

Hindu Lau'— Religious trust— Befiuest in favour of 
idol to be established, validity of — Bona tide purchaser 
for value of trust property, position of. 

Bequests to an idol to be established in future 
are not invalid in Hindu Law. [p. 886, col. 1.] 

In dealing with property impressed with a trust 
for religious purposes no question of bona fide 
purchaser for value arises, [p. 886, col, 1.] 

Appeal against the decree of tbe Ad> 
ditional District Judge, 24 Pergannas, dated 
the 5th Augaet 1915, modifying that of 
tbe Subordinate Judge, 2ud Court of that 
district, dated tbe 9th April 1914, 

Dr. Dwarka Nath Mitier and Baba Khitith 
Chandra Ohakraverty, for the Appellants. 

Baboe Earn Chandra Majumdar&nA Dwijen^ 
dra liath Mukherjee, for the Respondents. 

JUDGMENT. — This is an appeal by 
tbe defendant against the decision of the 
Additional District Judge of tbe 2 1- Per 
gannas, dated the dtb August 1915, modi* 
fying tbe decision of the Subordinate Judge 
of AHpor, dated the 9th April 1914. 

It is necessary to state before dealing 
with the oontentione raised by the appellant 
a few material facts. On the 29th 
January 1907 one Suresh Chandra Ganguly 
made bis Will and thereby, inter alia, 
dedicated the bulk of his properties to an 
idol which be might thereafter establish 
or which might be established after bis 
death at Benares. In his Will he made 
provision for the 6ve sons of bis two 
daughters named Keshab, Gopal, Bankim, 
Kbetra and Mritnnjby. Suresh died on 
the 7th February 1907, and on the 19th 
November 1907 Probate of his Will was 
granted to Satis Chandra Sen, tbe executor 
named in the Will. Satis died on tbe 
SOtb January 190S and Keshab, one of 
the five grandsons, eommeneed a suit in 
1908 for tbe ooLstraotion of his grand* 
father's Will, for tbe administration of 
tht estate so far as necessary and for 


partition. In that suit it was held in 
accordance with tbe law as it then stood, 
that the gift under the testator’s Will to 
an idol to be e^ablisbed thereafter was 
not a valid gift in Hindu Law, and 
accordingly on the 5th September 1908 a 
preliminary decree for partition was passed. 
On (he 15th July 1908 prior to that 
decree two of tbe grandsons, Keshab and 
Bankim, mortgaged to one Sukbilai 
for Rs. 3,500 their shares in their grand* 
father's estate, which in accordance with 
tbe construction of tbe Will which bad 
been declared consisted inter alia of tbe 
property which tbe testator had dedicated 
for the purpose of tbe idol to be established 
at Benares. Oa the 29tb September 1908 
Keshab and Bankim mortgaged their shares 
to one Nagendra Nath Mitter for Rs. 6,000, 
the mortgage of Sukhilal being paid off 
out of tbe mortgage money. In Angusi 
1909, the decision of the Full Bench* was 
promulgated which declared that bequests 
to an idol to be established in future 
were not invalid in Hindu Law. On the 
27tb September 1909 Nagendra Nath 
Mitter assigned bis mortgage to one Harendra 
Nath Mukherjee, who was tbe father of 
the appellant. On tbe 25tb February 
1910 the suit fer partition was withdrawn 
in view of the decision of the Full Beiioh 
r>f August 1909. Ou tbe 15tb May 1908 
Government published a notiOoation for 
tbe acquisition of 15o cottas of land wbtob 
formed part of the testator's estate. Tbe 
award was published on the 7th Augoet 
l(-08 awarding l/5tb of tbe oompensatioD 
money to Gopal, testator's grandson, 2/jths 
to tbe other grandsons, Khetra and Mri* 
tunjoy, and tbe remaining 2/Sth8 to Keshab 
and Bankim. 

Harendra obtained a decree upon bis 
mortgage and ou tbe 18th March 1910, 
he attached 2/dth8 share in tbe compensation 
money balooging to Keshab and Bankim 
in accordance with tbe award which 
amoanted to R«. 2,163, and shortly after 
Harendra withdrew this sum. On tbe 
19th May 1910 administration de ionte non 
of tbe testator's estate was granted to the 
present plaintiff. There was an appeal 
but the grant was confirmed on appeal. 

•See Bhapati Nath BmritUirlho v. Ram Lai Milra 
8 Ind. Cas. 6»2t 37 0. 128; U 0, ff. N. 18| 10.0. L. J, 

966 (F. B.)— Fd. 
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On the 7(h August 1912, Harendra com- 
mpneed a suit to enforce payment of Ibe 
babiDoo duo lo him under Iho raortgagp, 
and it was held in that suit that the 
iQcrtgage debt was realizib’e from the 
amourt bequeathed (o the mortgageeji, Bankira 
nncl Krshab, under their grandfather’d 
On the I7th ^larob 1913 the present 
juit was instituted by (ha plaintiff to 
recover tho sum cf Rj. 2,163 from the 
dofetidant?, boing the money withdrawn by 
their father under the attachment of the 
ISfch March 1910. 

Throe points are urged before ns on 
appeal. First, it is said that the original 
mortgagee and hia assignees had no notice 
of tho ilebtiUcr character of the estate 
when the original mortgage was entered into. 
Secondly, it is said that as the law stood at 
the date of tho mortgage the mortgage was a 
good mortgage and was of secular and 
not of ihbutler property, and thirdly, it 
is urged that the plaintiff had no oau.se of 
notion against the pre.ssnt defendants as 
Harendra’n heirs, as Harendra obtained the 
sum of Rs. 2,161 not from the testator’s 
estate but from Bankira and Ksshab, and 
it is said that the plainhlt’s cause of action, 
if any, is against the reUui Qne trust under 
the Will of Suresh. L'utly, it was 
urged that this is not a case of trust 
money which is car marked and which can 
be recovered. 

So far as the first contention is con- 
cerned, it seems to us that there is nothing 
in this. No question of 6ou2 purchaser 
for value or any similar question arises. 
By the Will of Suresh such portion of 
bis estate as was dedicatsd to the idol to 
be established at Benares was Impressed 
with a tru't for that purpose. 

TLod 60 far as ihe second point is con- 
oerned, the learned Vakil for the appellant 
does not really oonte'St that the effect of 
the Full Bench deoirion was not to make 
a new law bat was to declare the law as 
it stood and has always etood, and so far as 
the third contention is concerned and also 
the hist contention to which 1 have 
referred, it appears to us that on the 18rh 
March 1910 when the sum of money was 
withdrawn by Harendra, this was money to 
tho knowledge of all tho world, by virtue 
of tlie decision of tho Pall Bench, impressed 
with a trust for religious purposes. 


Under thsss oircamatances we think that 
the decision of ths Additional District 
Judge was correct and this appeal fai’s 
and rauit bodUmisied with oosti. 

Appeal digmissed. 


LAHORE HIGH COURr. 

SicOND Civil Appeal No. 66d ok 1919. 

N ivsmbir I i, 1919. 

Preso.n': -Mr. Jaitics Bivan Patmai. 

K ALL 4.N — Defendant — Appellant 

versus 

A/iVMOH4MM\D MIR and others— 

Pl<intiffj and Syil MUZAFPAR AL[— 
Defendant— Respondent. 

Civil Procehti-e Code (Act roM9')S),.s. 11, ffjipt. 

— Suit on behalf of communitij in respect of a public 
riijhl — Furlic.i interested, subsequent suit by — 3fn//e»' 
directly and subdanlially in issue— Kes judicata. 

* 

riAiiifitf sued on behalf of himsolf and the 
Mulinmrnadan comnuuuty for a declaration to the 
effect that tlio land sold by defendant Ko* 1 to 
defendant No. 2 was wa<if and that tho sale-deed was 
null and void. It appeared that in 1883 plaintiff on 
behalf of himsolf and the Muhammadan coraiuiinity 
liad brought a similar suit against defendant Kd, 1 
and one / : 

Ucld,l\] tbit E.\planation VI to section II of tho 
Civil Procedure Code was applicable to tho case 
niul it could not be contended that the parties to 
the two suits wore not tho samoi [p. 887, col. 2 ] 

.2} that the question whether the area in dispute 
was uaqf or not was directly and substantially iu 
issue in the earlier suits, and having been adjudi- 
cated upon could not be re-openod. [p 888, col. 2.] 

Narain Das v. Paiz Shah, 157 P. 11. 1889, dlstio- 
guished. 

Ssoond appeal from the deoree of the 
District Judge, Delhi, dated the 22ud 
December 1918, affirming thatofthe Sub- 
ordinate Judge, 2Qd Claes, Delhi, dated 
the 1st June 1918, decreeing the plaintiffs’ 
claim. 

Messrs, W. B. O'Gonnor, Oooper and Badr- 
ud Din Kureshi, for the Appellant. 

Lila \foti Sagar, R. S , and Dr. Mohammad 
Iqb d, for the Respondents. 

JUDGMENT. —This judgment wiilo^Vat' 
Appeals Noe. 563, 62^ and 623 of 1919. 
Appeal Nos. 566 and 627 arise out of ft 
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snit, No. 7i of 1917, and are neparate 
appeals by two defendants. Suit No. Tl 
of 1917 was by S. filohammad Mir and 
others on behalf of the Mohanaxadan 
oommanity against Mcziffar Ali Khan and 
Kalian, the present appellant?, for a 
declaration that two sales by Muzaffir AH 
Kban to Kallau were void on the ground 
that the land sold was part of a graveyard 
and was M:aqf. 

The salt originally related to three sales 
and was valued at Rs. l.'iOD but, appa- 
rently, to enable the plaintiffs to avail 
themselves of the plea of m jHlicita 
one sale was abandoned and the plaint 
was amended and lioiited to two sales, 
whereby the value of the suit was reduced to 

Rs. 750. 

Appeal No. 623 arises out of Suit Vo. 129 
of 1917 which was instituted by S. Mo- 
hammad Mir on behalf of himself and the 
Mohammadan ooramunify against Muzaffar 
All Khan alone. This suit was for an injunc- 
tion restraining the defendant from doing any 
acts against the interests of the Mobam- 
raadans in the graveyard either by alienat’ 
ing the land, building thereon or other- 
wise. 

In Sait No 74 the case for the plaintiffs 
was that the land sold by Muzaffar AH 
Khan was part of a larger area of 
43,6'^0 equare yards which was ivaqj and 
which consisted of a dargnh, or shrine, 
and land attached to it which was a grave- 
yard. The defence was that the whole of 
this area was not uiaqf property, that some 
2,000 square yards of land was waqf 
property and that the remainder was the 
private property of Muzaffar A.li Khan, of 
which be bad already sold part, and that 
the portion sold to Kalian was his private 
property. 

On the 30ih May 1917 in the coarse of 
the proceedings Muzaffar AH Klian made 
an important statement, in which be admit- 
ted that the area in dispute was 43,620 
square yards. He also alleged that 
originally he had been owner of the whole 
land but that part of it bad become a 
graveyard and urged that no one oonld 
be buried in the land without his per- 
mission and without payment or pur- 
ohase. 

He also admitted that the whole of the 
land wbioh was in dispute wai shown in 


the revenue papers in 186J as Government 
land. 

The 6rst Court decided both suits in 
favour of the plaintiffs, on the ground that 
the matter was res iudicita by virtue of 
a suit, No. 46 of 1888- The defendants 
appealed in both the ease?, which appeals 
were dismissed by the lower Appellate 
Court, that Court agreeing with the deci- 
sion of the first Court, The defendants, 
therefore, now appeal to this Court. 

The only point for decision is whether 
the two suits are barred by res iuiicata 
as found by the lower Courts. For this 
purpose it is necessary to compare Suit 
No. 46 of 188S with the present suits. 
In the 1888 suit the parties were S. 
Mohammad Mir on behalf of himself and 
the Mohammadan community against 
Ibrahim AH and Muzaffar AH Kban, whilst 
in Suit No. 74 of 1917 the parties are 
8. Mohammad Mir and three others on 
behalf of the Mohammadan community 
plaintiffs and Muzaffar AH Kban and 
KalUu defendants. In Suit No. 129 of 
1917 S. Mohammad Mir on behalf of 
himself and the Mohammadan community 
ia the plaintiff and Muzaffar AH Khan 
the defendant. Mr. Mubarram AH Chiehti 
on behalf of Muzaffar AH Kban urges 
that inasmuch as the parties are not the 
same, section 11, Civil , Procedure Code, is 
not applicable but this contention is un- 
tenable. Kalian is a purchaser from 
Muzaffar AH Khan and explanation 6 to 
section 11, Civil Procedure Code, also makes 
the point clear. I, therefore, overrule this 
oontentioD. 

The facts in the 1888 suit were that 
the defendant Ibrahim AH bad purchased 
a part of the graveyard from Muzaffar 
AH Khan and bad buried his wife there 
aud bad also enclosed with a wall certain 
existing graves and that the oonstruction 
of that wall bad iojnred other graves, 
including that of the father of the plaintiff. 
The case for the plaintiff was that the 
dargah, with the land attached to it, on 
which there were a large number of graves 
and which, including the shrines, measured 
1 1 bighas, I biswss, was wnqf property 
and that Muzaffar Ali Khan bad no right 
to sell any portion of it and that Ibrahim 
Ali bad no right (o do the acts com- 
plained of. The defendant Mqzaffar AU 
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Sban pleaded that he was the mutwalli 
of the dargah, that the land ooDDeoted 
with the dargah and used as a cemetery 
wae not toa^f, that the land had been 
gifted by the Emperor Jahangir to his 
ancestors and that from the time of the 
gift it had remained the property, and in 
possession, of his family, that he had the 
right to alienate the property for the pur- 
poses and safety of the tombs only and 
pot for any dwelling purposes and that 
in accordance with the usage prevalent 
in other cemeteries in Delhi land measuring 
2? yards by 1 j yards was sold by him at the 
rate cf Rs. 40 to persons desiring to bury 
their dead. 

The 6rst issue in the suit was whether the 
land of the cemetery of the dargah where lies 
the disputed place is waqf or private property.” 
The Court decided the hrst issue in favour 
of the plaintiff and held that the dargah 
including oemetry, etc., t.e., the whole area of 
11 bighaa 11 Wiwo^was waqf property. The 
first issue in Suit No. 74 of 1917 is:— “is 

«■. the whole 
43,620 yards) & qahristan and was expressly 
naade^tcu?/ for the purpose.” Issue No. 2 
is Is the land wholly or partially wnqf 
by reason of its being used as qabriitan 
for the public, and if partially, how much.” 
The Suits Nos. 74 and 129 were practically 
consolidated and these were the issues in 
both of those suits. It is urged by 
both Mr. O'Oonnor for Kalian and Mr 
Mohsrram Ali Obishti for Mazaffar AH 
Khan that the areas in dispute in the lfc88 
suit and in the present suit are not shown 

* rLo whereas the actual area 

of 1888 was a plot of 21 feet by 22 feet, in 
Sn.t No 74 of 1917 tha two plots mal.; » 
otal of 300 f, pare yards. N„„ (hasoitin 

1888 rela ad to hhaera No. 399 maasoriog 
It tijAo. 11 bisms aod a goiha of l4 biswa, 
making a total of 13 WpAo* 3 tirao, ; and 
tha settlemant papara. whioh ware then 
prodaaad, show that it i, one large plot 
inalnd.pg a dargah or shrine and a matiid 

nlaintiff ‘I"® prosent suits the 

plaintiff asks for a map to ho prepared of 

parties had maps prepared of the total area 

with his plan in general form and outlines 
Muzaffar Ali Khan also admitted, as I have 


already pointed out, that the area in dispute 
entered in the revenue papers in 
1S66 as Government property. This is khatra 
No. 399, There is, in my opinion, no doubt 
whatever that the issue in the 1888 case 
and in the present cases with regard to the 
total area claimed by the plaintiff as waqf is 
the same and that the specific plots now 
•sold were included in the first issue in the 
1888 case. We have now to see whether the 
decision of the issues with regard to the 
total area being waqf or not was directly 
and substantially in issue in all these suits 
or whether the matter arosennly incidentally 
In my opinion the matter whether this 
total area was waqf or not is directly and 
substantially in issue in the present eases 
and was directly and substantially in issue 
in the 1888 case. It was necessary to decide 
this point before the rights of the parties 
with regard to the smaller areas actually in 
suit could be ascertained and settled. Mr. 
Muharram Ali Cbisbti has referred me to a 
number of rulings, some of which have been 
dealt with in Babu Lai v. Hari Bukh*h (1) 
and some are not in point. It is unneces- 
sary to deal with each and all of them. 
Naratn Das v. Faiz Shah (2) relied on 
by him is clearly against him. It is doubtful 
whether the appellants can take the objec- 
tion that the property in the former aud 
the present suits is different. This' wae not 
speoifioaJly urged in the lower Courts in the 
eense that the total areas dealt with were not 
the same. The other requirements of section 
11, Civil Procedure Code, have been com- 

felo ^hioh tried the 

1888 snit^ was competent to try the sub- 
sequent suit and the decision on issue No, 1 
m the 1888 suit was upheld on appeal. 

In bis reply Mr. Muharram Ali Ohiehti 
has endeavoured to raise a new point for 
the first time to the effect that the injunetion 
in so far as it restrains building cannot bs 
res judtcata, but this matter cannot be gone 
into at this stage. 

For the above reasons I dismiss all three 
appeals with costs. 

Appeal dismissed. 

1917^ ^70! 13jlP.i;B.;|l9l6;]I22.P..W, Rj 

(2) 167 P. E. 1689 (P. B.). ^ 
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UOAR MATH 8INOH V. UU81I 81N0H. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

ScoTiOM 115 Application No. 117 op 1919. 
September 12, 1919. 
fretenU — Mr. Lyle, A. J. C. 

JAGAR NATH SINGH— Plaintiff— 

Applicant 

t'mUA 

MUSAI SINGH — Defendant— O ppoaiTB 

Party. 

Contract Act (II of 1872^, s. 73, applicability of, 
to breaches of contract concerning immovable properly 
-mDarnages, meaiure of. 

Though the illustrations to section 73 of the 
Contract Act refer mainly to breaches of contract 
with regard to movables, thcro is nothing in the 
wording of tho section itself which would indicate 
that it is not applicable to contracts dealing with 
immovable property. A party who suffers from 
any such breach is entitled to recover from the 
party responsible for the breach compensation for 
any loss or damage caused to him thereby which 
naturally arises in tho usual course of things from 
such breach. 

ApplioatioD agaiost the order of the Sab* 
Judge, Partabgarb, dated the 23rd July 1919, 
reveraiag that of the Mansif, Enoda, dated 
the 7th April 1919. 

Mr. Baiudeo Lai, for the Applicant. 

Mr. B. B. Ohandra, for the Opposite 
Party. 

JUDGMENT. — The defendant-opposite 
party exeooted three mortgage^deeds in 
favoor of the p]aiotiff*appliaant on the 
6lh of Joly 1918 and received a sam of 
Rs. 198 from the plaintiS-applioant. The 
mortgages were osofraotaary, bat the 
defendant failed to have tbe mortgage- 
deeds regietered or to pat the plaintiff- 
applicant in possession. On these allegations 
the plaintiff broagfat a salt for tbe retarn 
of tbe money advanced to the defendant 
with interest thereon.i 

The Court of Bret instance decreed tbe 
plaintiff’s claim bot the lower Appellate 
Court dismissed it. Both the Coarts held that 
tbe defendant bad received tbe sam of 
Ra. 198 from tbe plaintiff, bat the lower 
Appellate Coart held that under the terms 
of tbe mortgage-deeds the defendant was 
not personally liable to pay tbe money 
advanced. Against tbe decision of tbe 
learned Sobordinate Jadge this application 
has been made in reyision. 

It is quite slear that the learned Sob* 
ordinate Judge has gone wrong io discuss- 
ing tbe queetion whether the terms of 


the mortgage-deeds are snob as to 
render the defendant personally liable 
for payment of tbe money advanced. 
Tbe plaintiff’s case was that tbe mort- 
gages failed altogether, as the defendant 
bad not got the deeds registered as be 
ought to have done and had not pat the 
plaintiff in possession. The plaintiff claim- 
ed io effect that the defendant had broken 
his contract and that, therefore, he (the 
plaintiff) was entitled to a refund of tbe 
money which he had paid to the defendant. 
The learned Pleader for the applicant has 
relied on section 65 of tbe Indian Contract 
Ao^ but it seems to me that that section 
is in DO way applicable to the present 
case as tbe plaintiff oonld by a suit have 
compelled the defendant to have the mort- 
gage deeds registered and to give him 
possession of tbe property in accordance 
with tbe terms of the agreement. Tbe case 
U, in my opinion, governed by section 53 
of the Indian Contract Act. Tbe defendant 
has broken his contract to give the plaint- 
iff a valid mortgage and to place him in 
possession of tbe mortgaged property, and 
tbe plaintiff, who has suffered by such 
breach, is, therefore, entitled to receive 
from the defendant who has broken tbe con- 
tract, compensation for any loss or damage 
oaased to him thereby which natarally 
arose in tbe annal coarse of things from 
Each breach. He is at least entitled to 
recover from tbe defendant the money which 
be has paid to him in persoanoe of tbe 
terms of the agreement. Tbongh the 
illnstratioDS to section 73 of the Indian 
Contract Act refer mainly to breach of 
contract with regard to inovables, there is 
nothing in tbe wording of tbe section itself 
which woald indicate that it is not applica- 
ble to contracts dealing with immovable 
property: Nagardas Saubhagy<tda$ v. Ahmed- 
khan (1) and Ranehhod Bhaican v. Manmohan- 
dat Bamji (2). 

Tbe application is, therefore, allowed, tbe 
decree of the lower Appellate Coart is set 
aside and tbe decree of tbe Court of Grst 
instance is restored. The applicant will get 
bis costs in all Courts from the opposite 
party. 

Application allowed. 

(1) 21 B. 176 at p. 188. 

(2) 9 Bom. L. B. 1087; 82 B. 166. 
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RAliSASI BOY V. DOLAI LAL SKAL. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 78 

OP 1918. 

May 29, 1919. 

Presgn<;— Jastioe Sir Aeatosh Chaudhuri, 
Kt., and Mr. Jastioe Gaming. 

RAMSASI ROY and oidERS— P lainiifps 

— Appellants 
versus 

BOLAI LAL SEAL and on his death bis 
BE iRs AND Legal Representatives, 
BBJOY LAL SEAL and othbhs 
— Defendants — Respondent.'!. 

Injnnclion in respect of land, suit /-./• — Plmdinys— 
Boundaries oj.land in dispute lt> W ctcurly jlrlliied — 
Issues, dcfiniti — Court, dnhj of. 

In cases where an iiijunotiou is sonsrhl lo rc-slraiii 
the defendant from eroctiiig hnililin^s on land 
alleged to belong to the plaintiff, it is essential th.it 
the boundaries of the land sliould l»e given in order 
to assist the Court to liiid out nliat is actually in 
dispute and against what portion of the land tho 
injunction is sought to bo cffecteil, A map ought to 
be attached to the plaint, and vague iloscriptioiis of t lie 
boundary ought not to be accepted [p. 891, col. 2 j 

In such cases it is desirable that issues shoiild he 
so framed that the Court may understand the actual 
pointsarising for its determination, and it ought not 
to be left open to tho paitics to raise equivocal, am. 
biguous aiul evasive issues [p, tOl.eol 

Appeal against the decree of the District 
Judge, Hooghly, dated the 4th of September 
1917, affirming that of the Subordinate 
Judge, Howrah, dated tho 19lh of March 
1914. 

Babas Rom Ghandrn Mozumdar and J/on 
motha Noth Pal, for the Appellants. 

Babus Sib Chandra Palil, Ekitish Chandra 
Chake^buily and Fnnchancn Chose, for the 
Respondents. 

Baba Biraj M'jhan Mozumdar, for the 
Deputy Registrar. 

JUDGMENT. — This sait is for a deolafa- 
tion that the defendant No. i had no trans- 
ferable Kaimi right to the disputed land or 
any right to oonsiruot buildings thereon and 
that the defendant No. 4 bad not acquired 
any right to construct buildings thereon by 
the purchase of the leasehold rights said 
to have been created by defendants Nos. 
2 and 3. The plaintiffs also prayed for 
permanent and ad interim injanotions. 

The plaintiffs are the proprietors of certain 
lands bearing ToezI Nos. 3i:94 and 3994A. 

Their case is that within that Mahal there 
ja a Thika Garkaimi Jama of Rs. 92.11.0 
in the plaintiffs’ skeristu in the 


name of late Kara Chandra Lahiri, that 
out of the said lands a certain quantity waa 
acquired by the Government and that the 
di.sputod land h sard to be 7 bigkas described 
in Sohedu'e Gaas appertaining lo this Jama. 
U is upon these allegations that the plaintiffs 
sought relief in this suit. 

Sjveral issues were raised, and it is no- 
ticeable that althongh it was enggestedat 
one stage that these 7 big\as of land might 
have formed part of certain other lands 
belonging to the plaintiffs, yet there waa 
no distinct issue raired with regard to that 
nnttsr before ths trial Court. The learned 
Subordinate Judge referred to issue No. 6 
and said that it appeared to him to have 
been drawn op in an alternative form, 
which had bsen oharaoteriz}d in several 
docisons of this Court to be erroneous sod 
misleading,” and he said that the proper issue 
was wliether the land in dispute was iooluded 
within the plaintiffs’ alleged Jama in the 
name of Hata Chandra Lxhiri, as to which 
the plaintiffs sought a deoUration of the 
character referred to already, nameL , that 
it wa.s a Thika Girkaimi or temporary Jama. 
That wis really tho issue which was 
accepted and decided. The learned Subordinate 
Judge came to the conclusion that it was 
for the plaintiffs to show that any portion 
of the disputed land was within this Jama 
and that they bad failed to show that it 
was. He also went into the qnestion of the 
character of the Jama, althongh having 
regard to bis hudings he felt that it was 
unnecessary to do so. Hs held that this 
Jama which stood in the name of Hara 
Chandra Lahiri originally stood in the name 
of Krishna Sandari Dasi. As to when it 
came into eristanos hs was unable to 
ascertain. That it certainly did exist before 
1848 was the conclusion Ihe had arrived at; 
and he said that probably it oame into 
existaucs sonowaarain 182) or 1833. He 
says that the river receded about a century 
ago and lands were formed. Then there 
was the usnal scramble by the neighbouring 
landlords and the Govarnment also stepped 
in, Litigation followed and settlements ware 
mada by the Governmant. The aattlemeni 
took place in 1815 and the Touzis above 
maniioned ware formsd by whioh the plaint* 
iffs became the Miliks. In the Ssttlo®6nl 
Rubakari in connection with these Tob*i* 
reference is made to this Jamai which wM 
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found to bo in the po5‘ies5ion of K>‘hhna 
Sundari Daei. A Kabuliyat was taken from 
her in August 1816. That Kabul.yat does 
not moreover seem to have been the nnal 
document as eanotion from Jhe Board was 
expected at that time and, therefore, the 

terms of that iCabuliyat were not o .n^.dered 
by the learned Subordinate Judge as of any 

importance. It appears that a lit'h time 
thereafter Kara Chandra Lahin acquired 
this Jama by virtue of a Kobala executed 
by this Udy. He was reoogniaed as the 
rightful purchaser of the Jami by the 
superior proprietors. He thereafter mort. 
gaged it to certain people. It was then 
sold at the instance of the mortgagees and 
a lady of the name of Rasamoye Dasi pur- 
chased it. She was the Beoamdar of a well- 
known Calcutta Zemindar named Mo'iLal 
Seal. From the time it came into her pos- 
session it has descended to the euooessor?, 
the Seals, generation after generation, and 
it was now in the han<1s of the 4.h 
generation. The learned Subordinate Judge 
has found that during this time there was 
unmistakable recognition of the hei itable, 
alienable and tranamiseible character of this 
Jama. He also found that the rent was a 
fixed rent, and regard being hal alio to 
much litigatioD arising out of land acquisi- 
tion proceedings and rent suite, be came to 
the conclusion that the Jama was a Kaimi 

J Ginis* ^ £ * 1 

In appeal the learned Judge has practical- 

ly arrived at the same oonolnsioos. He 
holds that the plaintiffs have not euooeeded 
in proving that the land described m 
Sihedule Ga or any portion of it is inuluded, 
within the .lama which was in the name 
of Hara Chandra Lahiri, and in addition 
to the facts found by the Subordinate 
Judge he also relies upon the fact that 
substantial structures were raised on this 
land which was surrounded by walls and 
that houses were erected without any op- 
position from the Undlords. Upon toes® 
findings the conclusion that the lo wer Courts 
have arrived at must be upheld. 

It has been argued before u", however, 
that another point arose in connection with 
this case which has not baen considered, 
namely, that the ^ highaiin diepate or at any 
rate some portion of it may not belong to 
the Jama iu the name of Hara Chandra 

appertain to the wal landa 


of the plaintiffs in the Touzl abova men- 
tioned. That ca^e was never made before 
this. In those oases it is absolutely essential 
that the boundarie.s should be clearly given 
in order to help the Court to find out what 
is actually in dispute and against what 
portion the injunction is Foogbt to be 
effected. A map ought to be attached to the 
plaint. Vague descriptions of the boundary, 
such as ‘land in the possession of the 
plaintiff or land in the possession of the 
defendant.” ought no^ be accepted. It is 
alflo very deeirable the issues sbould eo 
be framed that the Court may understand 
the actual points arising for its determina- 
tion, and it ought not to be lei.; open to 
the’ parties to raise equivocal, ambiguons 
and evas've issues which one frequent- 
ly finds raise.'! in trials of this character. 
Tt is til® duty of the Court to settle the 
issues and render them clear. We are 
nnable to change the character of the suit now 
and atari an enquiry as to whether the 
plaintiffs would have been entitled if they 
had claimed any right to the disputed land 
as bjlongiog to thslr own munands. 
We were asked to give them leave to with- 
draw the present suit with liberty to in- 
etitute a fresh suit. We do not think we 
can accede to this reiuest at this stage. 
If they have any claim that the land is 
hnd really belonging to them as mal land 
but does not appertain to this Jama, it may 
b 3 that they will be able to pursue their 
remedies. With regard to that we do not 
desire to express our opinion having regard 
to the findings which are clearly expressed 

and correctly decided. 

This appeal is dismissed with costs. 

Appeal dismtsei. 
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MATl DIN V. EEWAL. 

OUDH JQDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 9 o? 1919 

July 16, 1919. 

Present Pandit Kanhaiya Lai, J. C. 
MATA DIN — PLAiNnyp — 
Appellant 
versus 

KEWAL AND OTflERS — DePENDiNTS 

Respo.sdbnts. 

Pre-emption —Sale —Mortgage, wheOter eale—Strin. 
gency of terms, effect of~Appeal, secomt—finding 
that transaction is not sale, whether can be disturbed. ^ 

The onerous character of a mortgage does not 
necessarily lead to an inference that a sale was 
clothed in the form of a mortgage to defeat tu-e. 
cmption. ' 

The stringency of the terms of the mort-^age 
coupled with other evidence adduced may justify a 
conclusion that the mortgage was used as a cloak 
but if the Court - competent to oipress an opiniin 
oa the evidence, in the light of the probability 
suggested by the stringency of the terms, expresses 
an opinion adverse to the pre-emptor, its finding 
caanofc be disturbed in second appeal. ^ 

Appeal agaioet the deoree of the Dietriot 
Judge, Luoknow, datei the 23ri Ojtober 
1918, setting aside that of the Sob- 
ordinite Judge, Birabauki, dated the Slst 
Marb 1918. 

The Hon’ble Mr. Qokaran Nath Misra, for 
the Appellant. ' 

Mr. A. B, Sen, for Respondents Nos 1 
ftnd 2. 

3 fofj Respondents Nos. 

JUDGMENT. — This appeal arises ont of 

a suit for pre emption. The question for 

eonsideration is whether a transaofcion olothed 

m the form of a nsofrootoMy mortgage tor 

Es. ^.500 and a deed of farther oharge 

for B3. 1,900 re.payablo after 15 yeara were 

really a tranaaetion of sale or a traneaotion 
of mortgage. 

The Oonrt of first inetanoe found that a 
sale was intended, relying both on the evi. 
denoe adduced and the stringency of some 
of the terms contained in those dee^a 

ft diffftroQt T 16 W. Ite dodiDiir wan 

evidenoe produoed by the plaintiff to show 
that a sale was really intended could not 
be trusted and that the stringency of the 
terms was not enough to justify an infer! 
ence that the transaction was really one of 

^ pointed out in Badri Singh v. Ohendika 
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MnpA (1) and Majida Bibi v. Fad 
Kanm (A), the onerous character of a 
mortgage does not necessarily lead to an 
inference that a sale was clothed in the 

form of a mortgage to defeat pre emption. 
Xhe stringency of the terms coupled with 

the other evidence adduced in the case 

may justify a oonolnsion that the mortgage 
was need as a cloak, but if the Court which 
IS competent to express an opinion on the 
evidence in the light of the probability 
suggested by the stringency of the terms 
expresses an opinion which is adverse to 
he pre-emptor. Its finding cannot be dis- 
turbed in second appeal 

nl for the 

ppellate Coort exoiadsd the atringenoy of 
the terms oompletely from ite oouaid^. 

olli j the deeds 

oODta.ned alr.ngent terms to whioh the 

prove that the trausaotion was not a mortgage 

of h“ 'Pf-red to the evidenso 

to *thf t ’’ wEnessis 

tL™ f "to stated that the 

term of redemption was originally fixed at 

years hot was enbseauently rednoed 

The in/'"" ■“ ‘‘iPJ'IPoot of fto mortgagors| 
The inferenoe whieh the lower Appellate Comt 

was really intended to be one of mortgage. 

findTnV“ "itb the 

Coort ^PP““*'“ 

The appeal is dismieeed with ooete. 

d-ppeal dismissed. 

(1) 14 Ind. Caa. 8j 16 0. 0 I 

(2) 19 Ind. Cas. 679; 16 O. 0.9 


PATNA HIGH COURT. 

SECOND Civil Appeal No. 401 of 1918.1 
^ ^ July 29,1919. 

Pr€sent:--Sir Dawson Miller, Kt., Chief 
JosMoe, and Mr. Justice Poster. 
bibi SAIRaH -Pliiniiff — 

ApplLLlhT 


versus 

Mmomrnat GOIiAB KTJAB akp oimes 

Cede Met r 
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imtituUd in wrong Court — Tran^^fer of suit— Time 
spent in prosecution in wrong Court, ivhetker can be 
allo'ced— Jurisdiction, loant of, effect of -Suit to set 
aiide order dismissing objection — Burden of proof — 
Proof, qaantam of. 

Where a suit is undervalued and as a consequence 
of the undervaluation is instituted in a Court which 
would not have had jnrisdictien to entertain it had 
it been correctly valued, the time spent in prosecut- 
ing the suit in such Court cannot, under section 14 
of the Limitation Act, be allowed in computing the 
period of limitation applicable to the suit, [p 896, 
col. 1.] 

An order for tho transfer of a suit from one 
Court to another under section 24 of the Civil 
Procedure Code cannot bo made unless the suit has 
been brought in a Court having jurisdiction, [p. 

895, col. 2.] .. 

A salt under Order XXI, rule 63, of the Civil 
Procedure Codo, in which a transferee from the 
judgment-debtor seeks to establish 'his title to the 
property transferred, is in effect a suit to set aside 
an order passed under rule 58 of the Order and, 
therefore, the onus lies upon the person relying 
upon tho deed of transfer not merely to prove that 
it was properly executed and that consideration 
passed but that tbe document is really what it pur- 
port? to be and is not merely a colourable trans- 
action. [p. f97, col. 1.] 

The burden is not discharged by merely pointing 
to the innocent appearance of the instrument under 
which the plaintiff claims; ho must show that the 
instrument is ae good as it looks The defendant is 
not bound to ehow that the transaction is colourable, 
[p. 897, col. 2.] 

Appeal from a deoieioD of tbe Offioiatiog 
Dietriot Judge, Mozafferpar, dated the 24th 
September 1917. 

MeserB. Fukhruddin and P. Banerjee, for 
tbe Ap^jpUaot. 

Mr. Rai Ouru Saran Prasad, for the Re- 
spoDdentB. 

JUDGMENT. 

MlLtiB, C. J. — This ie ao appeal by tbe 
plaintiff Bibi Sairah Bgaioet a deoision of 
the Offioiating Dietriot Judge of Muzafferpur, 
dated tbe 24tb September 1917, in whieb, 
oyermliug tbe deoision of the Subordioate 
Judge, he diamiseed the plaintiff’e suit for a 
deala ratioD. 

The plaintiff brought the present aoit 
under the provieioneof Order XXI, rule 63, of 
the Oivil Prooedure Code, claiming a deolara- 
tion from tbe Court that she was tbe owner 
in poeeession of eertain property speciBed in 
tbe plaint, and that it never belonged to tbe 
defendant 2ad party, and that the defendants 
let party had no right at all to attach and 
•all tbe property in ezeootion of a deoree 
whioh they had obtained against thedefend- 
Bot 2od pi^y. 


Two questions, and two questions only, 
have been raised in ibis appeal, one relating 
to limitation and tbe other relating to tbe 
validity of tbe transfer of tbe property in 
suit made by the plaintiff’s husband, who 
is the defendant 2nd party, at a time 
when (ke defendants Ist party bad 
obtained a decree against her busband. In 
order to understand bow the questions for 
ocDsideration aroee, it is neoessary to state 
shortly what tbe faots sre. 

In Februaiy 1908 the defendants Ut 
paity, whom it will be oonvenient to refer to 
as tbe deoree be Iders, obtained a deoree 
against tbe defendant 2Dd party, who is 
tbe husband, as I have already stated, of 
tbe plaintiff, for a sum of, in round figures, 
Rs. 38,CC0. In the } ear 190J ezeontion 
proceedings under that deoree were instituted 
by (be deoree-bolders. These were opposed 
by the jodgment debtor, tbe defendant 2Dd 
party, who petitioned to set aside the deo- 
ree and tbe eseoution was stayed pending 
the bearing of bis petition, but, on 
tbe 28tb September 1910, bis objeotion 
was disallowed. It appears from (he reoord 
that tbe deoree was partly ezeeuted against 
tbe judgment debtor, tbe defendant 2nd 
party, and, sometime in the year 1912, 
further ezeoution prooeedings were taken out 
by tbe deoree-bolders andoertain properties, 
wbioh are tbe snbjeot of the present appeal, 
were attaobed and advertised for sale, 
Previously to that, on the 24th November 
1910, the judgment-debtor transferred to tbe 
plaintiff under a baimokasa deed tbe property 
in suit wbiob, at that time, belonged to 
him and tbe oonsideration for tbe transfer 
was stated to be tbe release by tbe transferee 
of her husband's obligation to her to pay 
deferred dower to the eztent of the value 
of tbe property, wbioh was valued at Rs. 5,000. 
On tbe 19tb April 1913 tbe plaintiff filed 
objeotioDS to the ezeontion prooeeding, under 
Order XXI, rule 58, of the Civil Prooedure 
Code, olaiming that the property whioh bad 
been attached bad been transferred to her 
and was in her possession and was not snbjeot 
to attaohment by tbe defendants 1st 
party in their suit against her husband. 
This objeotion was rejeoted by tbe Sub- 
ordinate Judge, on the ground that tbe 
transfer was fabrioated in order to defraud 
tbe oreditors of the jndgmeut-debtor. 
Thereupon, on tbe 10th June 1913| 
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rather le39 than two months later, the 
plaintiff instituted the present salt in the 
Munsil’s Court at Mazifferpur. 

Id that suit she valued the property, for 
purposes of jurisdiatioD, at a sum of Rs. 1,5 )0, 
and not at a sum of Rs. 5,00 d, which was 
the value put upm it in the hiinohati 
deed under whioh she oUimed to have aa* 
quired the property. The Munsif at Muz if- 
ferpur, at that dat-*, had jurisdiotion to try 
suits up to the value of Rs, 2.000 and. there- 
fore, if the valuation of the suit was pro* 
perly giveo in the plaint there oan be no 
doubt that the suit was properly instituted 
in the Muosif’s Court. But, shortly after 
the institutioQ of the suit, it appears that 
the Munsif was transferred aod there was 
no other Munsif at Muzafferpur who had 
jurisdiotion to try a suit of a value of over 
Rs. 1,C00. Aoordingly, the case was trans- 
ferred from the Munsif’s Court to tha" of 
the Subordinate Judge, by order of the 
District Judge, on the ground that tie 
Munsif’s susoessor had no jurisdiotion to 
try suits of a value over Rs, 1,000. That 
order of the Uistriot Judge was made in 
compliance with the provisions of section 24 
of the Civil Procedure Code. 

After the case had been transferred to 
the Court of the Subordinate Judge, a ques- 
tion arode between the plaintiff and the 
defendants 1st party as to the real value of 
the prope*'ty. It appears from the order 
passed ot that occasion, dated the 2nd July 
1914, by the Subordinate Judge (hat the 
dispute between the parties was really 
relative to a question of Court- fee?, the 
plaintiff contending that the value of the 
property was Rs. 1,500 and the defendants 
contending, apparently, that it was of the 
value stated in the haimohasa deed, viz., 
Rs, 5,000. The view that the Subordinate 
Judge took, so fares the Court fees stamp 
was ooDoerned, was that, in any case, whether 

it was Rs. 1,600 or Rs. 5,000, the stamp was 
sufficient and be made this order: — 

*'Jn this case the plaint was stamped 
with a Court fee stamp of R<3. 10 only in 
value. The case reported as thul Kumari y. 
Ohanshyam luisra (1) supports ibis view. 
1, therefore, hold that the plaiut has been 
properly valued.” 

It appears to me, reading this order and 

(1) 35 C. 202: 12 C. W. N. 169; 7 C. L. J. 36; 10 
Bom. L. R. 1; 5 A L. J. 10; 17 M. L. J. 618; 2 M. L. T. 
506; U Bur. h. R. 41; 36 X.A. 22. 


rfferrin? to tin oise of Phul Ku^tiiri v. 
G^^anshy'im blisra (l)i tliat the only q lestion 
wbioi the Sab')rdin'4te Juigs wxs oassrniui 
bim’elc w.tb wis, whether thj proper 
Court fee had been paid, and when he 
sla^e’, I, theref >r.’, hold that the plaint 
has been propeily valued”, I cannot help 
feeling that what he intended to siy was that 
s.a far as the Court fee was concerned, it 
did not matter whether the valuation was 
R=. 1..50^ cr !li. 5, COD. H.)waver that 

might be, it appears that upon the same 
day th^ plaintiff herself applied to amend 
the plaiut by sltoricg the value from 
R^ 1,501, as originally stated, to Ri. 5,000 
and the plaint waj amended aoBordiogly, 
That wvs on the 2:id July 1914 After 
the plaint had been amended, the Subordi- 
nate Judge, on the 8tb July 1914, returned 
it to the plaintiff for re tiling it io tbe 
proper Court, he being of opinion that a 
suit valued at Re 5,00D could not have 
been filed in the Court of the Uunjlf and, 
therefore, it ought to be re filed in the 
Court of the Subordinate Judge so as to 
grant jurisdiction. The reason given by 
the Subordinate Judge was that the 
Court in which the plaint was originally 
filed bad no jurisdiction to try the case. 

The defendant 2Qd party, tbe husband 
of the plaintiff, ss m’gbt be expected, 
put in no written statement to tbe suit, 
but the decree-holders contended, by their 
written statement, first of all, that the 
suit was barred by limitation and, secondly, 
that (he transfer to the plaintiff by her 
husband of tbe property in suit was not 
a &ona fide and valid traneaotiou but merely 
colourable, and that, in any event, the 
haimokisi deed was executed by tbe 
husband in order to defeat and delay his 
oreditorj within tbe provisions of seotion 
63 of the Transfer of Properly Act. 

When the case came for trial before 
tbe Subordinate Judge, tbe issues framed 
were as follows : — 

(1) Whether the deed of is a 

6ona fide aod valid Irani^aation ? Whether 
it was executed io order to defeat and 
defraud creditors as stated by the defend- 
ants P 

(2) Is (be suit barred by limitatioiiP 

It will be observed that the first issue 
ii really divided into two separate questions. 
The first part goes to tbe validity of the 
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transaotioD. Tbe seoani fo thequii- 

tioD whether or not it ia voiJible at the 
option of the oreditorj who hiva baen 
defeated or delayed thereby, an I tbo ease 
appears to have bean fjo^bt and tried 
and determined on tlu^e linej. Tho 
Saboriioate Judge deeided both the first 
and the second issues in favjur of tho 
plaintiff and granted her a decree. 

The District Judge, on appjal, differed 
with him on both points. He oatne to the 
oonolusion that the suit was barred by 
limitation, that the document of transfer 
relied upon by the plaintiff was not a 
bona fide doonment, and that the plaintiff 
was never really in possession of the 
property. He also canoe to the oonolusion 
on the evidence that, in any event, the 
transfer was meant to keep tbo defendants 
and the other creditors at a safe distance 
and to defeat and delay them. From this 
decision the plaintiff has appealed to this 
Conrt. 

She contends that tho learned District 
Judge was wrong on both points which 
be decided against her. It will be con- 
venient to deal with the question of 
limitation first. The period in which a 
suit onder Order XXI, rule ft3, of the Civil 
Prooednre Code, luay be instituted is one 
year from the time when the objsction 
in ezeontioD is decided against the plaintiff) 
and if the 6ai^ was properly i: b6itu‘.ed in 
the first instance, that is to say, on ihe 
lOib Jane 19i3, when ibe pliint vva.s 
filed in the Court of the Muosif at 

Muzifferpnr, then ic was clearly within 
time, if, however, the suit was instituted 
before a Court which bad no jurisdiction 
to try it, then the time of institution 
must be taken as the 8th July ib>l-l!, 
which is clearly more than a year after 
the date when the objection in execution 
under Order XXI, rule 53 of the Civil 
Procedure Code, was deciied against the 
plaintiff. The question, therefore, wbe* 
tber the learned District Judge was right 
in coming to the oonolusian, ae be did, 
that the suit was instituted in a Court 
which bad no jurisdiction to try it. It is 
pot disputed now that the value of the 
eabject^matter of the suit was Hi. 5,OOJ, 
and it ie not disputed that the plaintiff 
aannot, by andervaluing the snit, proceed 
io a Court which has not jurisdiction to 


try such suit if valued at the proper 
amount, and if, in fact, it should turn out, 
as it has no.v bsen admitted, that the 
value was li;. 6,000 aud not Rs. 1,500, 
the plaintiff cannot, by viluing it at 
Rs. 1,500, be he\rd ti say that the suit 
w.19 properly instituted in the first instance. 
It is ooutende.l, however, that by reason 
of the transfer made by the District Judge 
when the Munsi!^ bjfore who.ia the suit 
nas originally instituted was transferred, 
any defect there might be in the initial 
want of jurisdiction in the Court before 
which the suit was instituted was cured, 
and that, the case having once got before 
the Subordinate Judge, it was of no 
moment whether the value was Rs. 1.500 
or Rn 5,00 J because the Subordinate 
Judge bad jurisdiction to try a suit of 
either value. It has been decided by 
tbeir Lordsbipe of the Privy Council in tbe 
case of LelgarJ v Bull (2) that an 

order for the transfer of a suit from one 
Court to another under section 25 of tbe 
Civil Procedure Code cannot be made 
unless the suit has been brought in a 
Court having jurisdiction. That was under 
section 25 of the old Code, which is now 
equivalent to section z4i of tbe present 
Code. In that case, it is true, tbe Court 
in which the suit was instituted bad no 
jurisdiction whatever over the subject^ 
matter, and we have been asked to 
distinguish that case from tbe present on 
tbe ground that, io the present inslanoe, 
there is junsdiocion io the Munsif’s Court, 
over tbe subject-matter of the suit opto, 
at all events, toe value of Rs. 1,500, 1 

cannot accept this argument, because I 
can see no difference io principle between 
a case where a Court has no jurisdiction, 
over the subject-matter and a case where 
a Court has no jurisdiction ovsr subject- 
matter valued at over a certain amount. 
Tbe subject-matter of tbe suit in this 
case is property worth Rs. D,000. The 
Court of tbe Mundf bad no jurisdiction 
whatever to try tbe case and it seems to 
me, once a limit is placed upon the; 
pecuniary valuation of tbe property which, 
may be tbe subject of a suit in a certain 
Court, that you cannot say that tbe 
Court has any jurisdiction in regard to. 

(2) 13 1. A. 131} 0 A. 191} 4 gur, P. 0, J. 741, 
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property of a valae over and above that 
limit. If that is so, it wonld appear to 
follow from the deoision of tbeir Lord- 
ships in the case of Ledgard v. Bull (2) 
that the District Judge bad oo jurisdiotion 
to transfer the oaee noder section 24 of 
the Civil Prooednre Code so as to confer 
jarisdiction upon the Mansif’s eaoceesor 
or sabstitaie, in this case sabstitate, 
because bis auooessor had not jorisdiotion 
to try a case of over Rs. 1,000, 

The next point which was mentioned 
but not really pressed was that the 
plaintiff should be allowed under section 
14 of the Limitation Act to deduct the 
time which was occupied in prosecuting 
the suit instituted in the Munsif’s Court 
from the period of limitation. The short 
answer to this is, that the District Judge 
baa found, as a fa«t, that the plaintiff 
was not acting in good faith in valuing 
the property at Rs. I,5l0and in instituting 
her suit and prosecuting it in the Munsif’s 
Court, and, in support of bis doding, be 
relied upon section 2, clause 7, of the 
Limitation Act, which provides that nothing 
shall be deemed to be done in good faith 
which is not done with doe care and 
caution. As he was satished that due 
care and caution had not been exercised 
on the part of the plaintiff in this case 
but, rather, that she deliberately valued 
her suit at Rs. 1,500 in order to bring it 
before the Munsif as the Subordinate 
Judge had already dismissed her objection 
under Order XXI, rule 58, he thought that 
there were no merits to enable him to 
come to the conclusion that she had been 
acting in good faith. He found as a fact 
that it was not a bona Hde mistake and that 
section 14 of the Limitation Act had no 
application to the circumstances of the case. 
In these circumstances, I have come to the 
conclusion that the learned District Judge 
was right in holding that the suit was barred 
by limitation, and that is sufficient to dispose 
of this case. 

The other question, however, was argued 
before us at some length, and I think it is de- 
sirabie to state, shortly, the conclusions at 
which I have arrived on that question. It 
was contended, in the first instance, that 
the learned District Judge, in arriving at 
his conclusions of fact, had not taken into 
consideration certain features of the evidence 


which had been dealt with by the Snbor. 
dinate Judge. The principal feature, and 
practically the only feature, which it is 
claimed the District Judge did not deal with 
specifically in his judgment was the fact, 
which was referred to in the judgment of 
the Subordinate Jndge, that the defendant 
2Qd party, the judgment'debtor in this case, 
had paid off a decree held by another party 
for Rs 15,000, and bad also paid off a sum 
of Rs. 20,000 due under the decree of the 
defendants let party, the decree holders, and 
it was in evidence that he was still in pos- 
session of property which yielded an income 
of Rs. 6,000 and, therefore, it could not be 
argued that he bad no means to re-pay ibe 
defendants Ist party. It is quite true that 
the District Judge does not appear to refer 
specifically to this portion of the evidence 
relied upon by tbe Judge of the trial Court, 
bat it cannot be supposed that the reasons 
which actuated tbe Subordinate Judge were 
not present to tbe mind of the District Judge 
at the time he gave his judgment, nor is it, 
in my opinion, necessary that be should deal 
in detail with tbe whole of tbe reasons which 
induced the Subordinate Jndge to arrive at 
tbe conolusioDs of fact at which be did. 
The learned District Judge goes through 
the main features of the case very oarefullyy 
weighs them, and, for reasons which can* 
not now be impugned, he comes to the con- 
elusion that tbe document in question relied 
upon by tbe plaintiff was not a bona fide 
document and, further, that there was no 
evidence to satisfy him that the plaintiff 
ever was in possession of tbe property at 
all ; in other words, that her husband re- 
mained in possession of tbe property and 
that tbe so-called deed of baimokasa bad 
not been intended to be acted upon at all. 
He further came to the oonolnsioo that tbe 
object of this trausaotion was to defeat and 
delay the creditors. 

Tbe second argument adduced on behalf 
of the appellant on this part of tbe case 
was, that tbe learned Judge had wrongly 
placed the onus upon the appellant of pro* 
ving, not only the actual fast of transfer 
and consideration paid, but the further fact 
that the deed in question was * really what 
it purported to be, that is to say, a bona 
fide transaction meant to pass the property. 
It was contended that, once the transaction 
had bssn proved and tbe fact that thq 
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transfer was for good consideration, the 
onas lay npon the persons impagning that 
deed to prove that it was not a bona fi-de 
transaotioD, and for this oontention the 
ease of Suba Bibi v. Balgobind Das (3) 
was relied npon. The faots of that ease 
ware oartainly somewhat similar to the 
present and tba onus there of proving that 
the dooament relied upon was not a bona 
fii4 valid traneaotioD was plaoed upon the 
defendant in the suit. But, althoogh in 
drdiDa''y oases I think it may be aojepted 
that whan onoe a transfer is proved and 
the parsing of oonsideration shown, tbeo-ias 
then lies upon the person impugning the 
dosument to prove that it is not a valid 
and bona file traosastion, still, in the 
present oase, the eait is one brought 
under Order XXf, rule 63, of the Civil Prooe- 
dure Code, wbioh is in effeot, as pointed out 
in the oase of Jamahar Kumari Bibi v. Askiran 
Boid (4), a suit to set aside an order passed 
under Order XXI, rule 58, and, therefore, 
the onus lies upon the person relying 
npon the deed of transfer, not merely to prove 
that it was properly ezeouted and that oon* 
sideration passed, but that the doooment is 
really what it purports to be and is not 
merely a oolonrable transaotioo. This ques* 
tioQ was not speoiSoally dealt with by the 
learned Judges who deoided the oase of 
Suba Bibi v. Balgohind Dae (3) and 
the iooidents attaobing to a suit under 
Order XXI, rule 63, in so far as they affeot 
the harden of proof, do not appear to have 
been considered in that judgment. But, in 
the oase, I have just referred to, of Jamahar 
Ku nari Bibi v. Askaran Boid (41, this very 
question was raised and disoussed and deter* 
mined. A Fall Bench of the Caloutta High 
Court, oonsisting uf Sir Lawreuoe Jenkins, 0. 
J., Woodroffeand Mookerjee, JJ., three distin* 
gaisbed Judges of that Court, having oon* 
sidered this question ar to the onus of proof 
ip a suit, suoh as the present suit, brought 
under Order XX(, rale 63, oame to the oon> 
elasion that in a snit to set aside an order 
inade adversely to the plaintiff on a olaim 
tb property preferred by her in ezeoution 
proeeediogs, on the grbnnd that the proper* 
^ belongs to her in her own right and not 

A 

% 

I 

’ («) 8 A. 178| A. W. N. (1688) 61. 

'* (4)r 80 Ud. Oaa. 886i 22 0. L. J. 'H, 
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as a benamidar for the judgment'debtor, 
the onus is on her to show affirmatively 
that not only the ostensible but the real 
title also is in her. The burden oast on her 
la not discharged by merely pointing to the 
innocent appearance of the instruments under 
which ehe claims; she must show that they 
are as good as they look. The defendant is not 
to make out that they are colourable. 
That is a decision of three Judges of the 
Calcutta High Court in which this very 
question was discussed and determined, 
and 1 see no reason for differing from the 
conclusions therein arrived at. Accepting 
the ruling laid down there, as I do, it 
seems to ms that the learned District 
Judge was psrfecilv right in bolding, as 
be did, that the onus lay upon the plaint- 
iff to prove not merely the ezeoution of 
the doooment and the passing of ooosidera* 
tion but also the further fact that the 
doooment was, to use the language of 
Sir Lawreuoe Jenkins, 'as good as it 
looked.” 

The next point which was raised by 
the appallant was that in a snit of this 
nature it was not competent to the 
defendant to set np, as a weapon of defence,^ 
section 53 of the Transfer of Property 
Act, and that, until they had taken proper, 
proceedings in a Court of competent 
jurisdiction to set aside the transfer, they 
could not, in a euit of this nature, con. 
tend that the transfer was voidable and 
so defeat the plaintiff’s claim, and for that 
proposition certain decisions of the Madras 
High Court were relied upon. It is not 
necessary to refer to them all, but the 
principal decision which was relied npon 
was that of Palaniandi Ohetli v. 
Appa^u Oheltiar (5). The Srst part of the 
bead*note which was relied upon by the 
appellant is this, ' In a declaratory suit 
under Order XXf, rule 63, t'ivil Procedure 
Code, by a vendee from the judgment* 
debtor, the decree-holder cannot plead in 
defence that the sale was in fraud of 
ereditors and could not prevail over bis 
decree. If the sale was prior to the 
attachment, the decree-holder must Orst 
set aside the sale by a separate snit.” 
But it must be pointed out that the 
jadgment proeeede upon the assumption 

(6) 84 Ind. Cai. 778; 30 M. L. J. 666; 19 M. L. T. 
390. 
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thah the transaobiou ia qaestion wai a 
real one aed that it etTeoted aod was 
meant to effait a real braoefer of the 
property from the transferor to tbs brans* 
feree, that is t<) say, that it was not 
merely a ooloarable transaotioo. in the 
present ease, it has been fonod upon the 
iasnes raised boat the transfer was not a 
bynifide transfer at all, tbit the pliintifi 
in the suit never had possession of the 
property ani that it was not, therefore, a 
valid transaotion aod, therefore, the deoision 
arrived at in the oase jnst mentioned does 
not appear to me to have any applioation 
to the fasts of the present oase. 

The rasnlt of the hndini's is, that the 
baimokisa deed in this oase is not merely 
voidable at the option of the oreditor^, 
bat it is in fait void and only oolonr- 
able and v^as never meant to be aoted 
npon, and the mere fact that the traosaotioo 
was one whish was carried oat with intent 
to defeat or delay or defrand creditors 
does not in itself brins: it within the 
operation of seotion 53 of the Transfer of 
Fropertv Aot, whioh oon^emplatea a 
transfer binding between the parties bat 
voidable only at the option of the persons 
spsoified in the eeotion. 

Eor these reasons I have oome ta the 
QODolnsion that this appeal mnst fail upon 
both points raised by the appellant and 
mast be dismissed with oosts. 

Foste-*, J.— I agree. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal FRaa Obder No. 1*4 of 1917, 
March 21, 1919. 

Fr«e«<: — Mr. Jastioe Chatterjea and 
Mr. Jastioe Panton, 

JANARDAN SHAHA PODUAR— Defend- 
ANT No. 1 — Appellant 
tersus 

RADHA BULLAY SHAHA —Plaintiff 

— Respondsst. 

Limitation Act (IX of 190SJ, s. \9—AcJcnoioledgment 
— Abichalnama containing recitals of mutual liahUity, 
whether acknoivledgment^Acknowledgment accom- 
panied hy refusal to pay, effectof. 


Where an abichalnama between the parties stated 
that it had become necessary to make an adjustment 
of accounts and determine the dues and liabilities 
of each party after examining the account of their 
business and went on to say that if after examining 
the accounts and taking all other evidence the 
arbitrators, either unanimously or by a majority, should 
decide that any sums were due to or from either of 
the parties, the parties would be bound to accept the 
same as their respective dues and liabilities: 

Held, that the abichalnama contained an acknow. 
ledgment that accounts remained unadjusted which 
the arbitrators were to adjust and could be relied 
upon as a document constituting an acknowledgment 
within the meaning of section 19 of the Limitation 
Act.[p. 900, col. 2; p. 901, col. 1.] 

Under section 1» of the Limitation Act ibis not 
necessary that the acknowlodgment should be 
addressed to any particular person and it is a saffi. 
cient acknowledgment even if it is accompanied by 
a refusal to pay. [p. 903, col. 2,] 

Appeal against thei order of the Dietriot 
Judge, Dacca, dated the I5th February 
1917, modifying that of the Subordinate 
Judge 2Dd C )art of that diitrlot, dated the 
29fch March 1913, and remanding the oase to 
his Coart to be heard as against defendants 
Nos 1, 3, 4 and 5 

Baba D. L. Kastgir, for the Appellant. 

Dr. Sarat Okandra Basak and Baba Oopal 
Ghandra Dis, for the Respondent. 

JUDGMENT. — This appeal arises out of 
a suit for aocoants. 

The plaintiff and the defendant No. 1 
carried on a partnership basiness from 
the year l3ll. It was closed at the end 
of 1313, corresponding to April 1907. 

The suit was broaght on the 8th March 
1912, that is more than three years after 
the dissolation of the partnership. Prtma 
facie, tbs suit was barred by limitation. 
Bat the plaintiff relies apon a docament 
called an abichalnama as oontainiDg an 
acknowledgment whioh saves the claim from 
being barred. 

The learned District Jndge was of opinion 
that there was an acknowledgment of 
liability contained in the docament and 
accordingly held that the suit was not 
barred. The defendant No. 1 has appealed 
to this Court. 

Now, this abichalnama states that the 
parties (the plaintiff and the defendant) 
carried on an iitnali business from 1311 
up to 13 13 B. S. aud that it had bsen closed 
since then. Then it goes on to say: *'At 
present it has become necessary to make an 
adjustment of accounts aod determine the 
dues and liabilities of each party after 
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examiDiDg the aoooants of the said basiness. 
As it is tboaght that it woald be very 
annecessarily expensive to have the adjust* 
'ment of aoeoDots eSeoted through Court, 
we have agreed to have our disputes deaided 
through arbitration and in that view 1, 
Radba Bullav Shaha, and 1, Jaoardan Shaba, 
'appoint you, Shib Chandra Dae Podder and 
lewar Chandra Poddar and Nitai Cband 
Poddar, as arbitrators to settle oar disputes 
and determine our respeetive dues and 
^liabilities after taking evidenoe and going 

through the papers 

If you, after examining our said 

ijmaii karbar and taking all other evidenoe, 
deoide either nnanimoualy or by a 
majority that any earns are doe 
to or from either of os, we will aooept 
the same to be our respeotive dues or 
liabilities. Neither of us shall take auy 
objeotion to the deoision arrived at by you 
ttoanimoasly or by a majority and if we do 
any, the same will be rejeotad by Court 
aooordiog to law. You shall bs competent 
to pay, out of the foar hundred rupees 
deposited with you by each of ns, the 
amount that will be found by yon 
to be doe^from either of us npon the 
'( adjustmentBf aoooonts. If upon making 
up aooountStbe arbitrators determine that 
the sum doBrom either of ns exceeds rupees 
four bondr^ deposited by him, then the 
person to be found so liable should deposit 
the additional sum with the arbitrators either 
at the time of makiug up aocouuts or 
within a time to ba 6xed by the arbitrators. 
If the arbitrators cannot arrive at any 
deoision about our dues and liabilities from 
the papers of the kirba^, they will either 
unanimously or by a majority determine 
what 18 fairly doe from either of ns aud pay 
the earns to the other from the amonot de« 
posited by the debtor. 

The arbitrators will deoide the matters 
referred to them and adjust the acoouats 
within three moutbe from the date of regie* 
tration of this abiehcdnama 

We think that this document oontained an 
aoknowledgmenl that aceonnte remained 
adjusted which the arbitratcra were to adjust, 
tt farther appears that each party distiootly 
agreed that ha would have to pay such 
amoaol as might ba found due from him 
9Q adjoalment of aoeounte. There oan be 


no doubt about this, as each party actoally 
deposited a sum of Rs. 400 with the arbitra*/ 
tore, which was to be applied in payment/ 
of the debt which the arbitrators migbf 
find to he due from one party to the other./ 

Id the oaee of Maniram Seth v. Seth Bup* 
chand (1) the Jodioial Committee observed 
as follows: "For the last 5 years the re* 
spondent had open and current accounts 

with the deceased There is, therefore, 

a clear admission that there were open and 
current accounts between the parlies at the 
death cf Motirsm. The legal oonseQuenoe 
would be (bat at I bat date either of them bad 
a right as against the other to an acocnnt. 

It follows equally that whoever on the 
account shcnld be shown to be the debtor to 
the other, was bound to pay his debt to the 
other, ard it appears to (heir Lordships that 
(he inevitable deduction from this admission 
is that (be respondent acknowledged bis 
liability to pay bis debt to Motiram or his 
representative, if the balance should be 

stceitaited to be against him ....We 

have, tberefore, the bare question of whether 
an acknowledgment of liability, if the balance 
on investigation should turnout to be against 
the person making the acknowledgment, is 

sufficient Their Lordships can eee no 

reason for drawing any dUtinotioD in this 
respect between the English and the Indian 
Law. The question is whether a given state of 
oironmstanoes falls within the natural mean* 
ing of a word which is not a word of art, 
but an ordinary word of the English langu* 
age, and this question is clear of any extrane* 
ouB complications imposed by the Statute 
law of either England or India." 

Their Lordships referred to a decision 
of Lord Justice Mellisb in the case nf River 
Steamer Co., In re, idiicheWe Claim (2), where 
that learned Judge laid it down that "an 
acknowledgment to teke the case out of 
the Statute of Limitation, must be either 
one from which an absolute promise to 
pay can be inferred, or secondly, an 
uneonditional promise to pay the speoifie 
debt, or thirdly, there meet be a conditional 
promise to pay the debt and evidenoe 

(1) 83 0. 1047, 4 0. h. J. 94 (P. 0.), 8 Bom. L. R. 
soil 10 0. W. N. 874, 1 U. L. T. 199, 8 A. L. J. 6S5l 
16 tf. L. 3. 800, 2 N. L. B. 180, 88 1. A. 166. 

(2) (1671) 6 Ch. App. 822, 26 L.T. 819, 19 W.' 

B. 1130. 
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that the oondition haa been performed/* 
and observed:— 

Ad nnoonditional aoknowledermeDt bas 
always been held to imply a promise to 
pay beoaose that is the nataral inferenoe, 
if nothing is said to the contrary. It is 
what every honest man woold mean to 
do. There can be no reason for giving 
a different meaning to an acknowledgment 
that there is a right to have the aoooants 
settled and no qaalidoation of the nataral 
jnferenee that whoever is the creditor 
shall be paid when the condition is per* 
formed by the ascertainment of a balance 

in favoar of the claimant 

The Indian Limitation Act. 

section Id, however, says nothing ahont a 
promise to pay and reqaires only a dehoite 
admission of liability, as to which there 
can be no reason for departing from the 
English principle that an QnqQali6ed 
admission and an admission qualihed 
by a condition, which is fnlBlled, stand npon 
precisely the same footing.” 

.. In the oases of Prance v. Sympeon (3), 
and Banner ■ v. Berrtdge (4), which were 

referred to in the jndgment of their 

Lordships, similar acknowledgments were 
held to satisfy the English law on the 
sabjeot. In the Grst case it was held 

that it is not necessary to have an 

acknowledgment that- a debt is actaally 
doe, bat it is saffioient that there shonld 
be an acknowledgment that the aooonnt is 
pending, and a promise to pay the balance 
if it shnold be foand to be against the 
^oooanting parly. In the second case it 
was held that an nnqnalided admission 
that there is a pending acooant bet wccn (he 
parties which has to be examined, is an 
admission from which a promise may be 
inferred that when the aooonnt is settled 
the balance shall be paid and that saoh an 
admission saved limitation. 

In the case of Sitayya v. Rangareddi (5), 

the decision in which was based npon the 

two English oases oiled above, an 

acknowledgment of the plaintiff’s right to 

have aeooants taken and of the defendant’s 

liability to pay any balance (if snoh there 

should be) against him was held to eatiefy 
' (3) (J864) 1 Kay 678} 18 Jur. 029: 69 E. ^ 289; 101 
B« B« ^11. 

(4) (1881) 18 Ch. D. 254; 60 L. J. Ch. 630: 44 L T 
680i 39 W. R. 844; 4 Asp. M. 0 ;420.'l 

(5) 10 M. 289. 


the reqairemsnts of section 19 of the Limita- 
tion Act. 

It was pointed out in the case of 
Maniram Seth v. Seth Eupchand (1) that 

the reqnirements of English law are, it 
any thing, more, and not less, stringent 
than those of Indian law.” 

On behalf of the respondents we have 
been referred to Ha’ebnry’s Laws of England, 
V'olnme 19, page 66, where it is stated that 
a reference to arbitration does not amount 
to an acknowledgment of the debt. That is 
so ; bat on the very same page, it is stated 
that where there is an acknowledgment 
that aoconnts are still pending and have 
not yet been adjnsted, it oonstitntes an 
acknowledgment of liability. 

The learned Pleader for the opposite party 
also relied npon (be ca^es of Jcgeghwar Eoy v. 
RaiSarain Milra {t),Bolli:pragada Rama ntirthy 
V. Thammanna 0> payua(7)&nd Andiappa Ohetty 
V. Devarajulu Naidoo is). All these oases are 
distingnishable, as in none of them was there 
a olear and DnqaaliGed acknowledgment 
(snob as there is in the present case) that 
there were nnadjasted aoooaots and that 
one party wonll pay to the other any 
amount whiob might be fonod dne from him 
on adjnetment of aeooants. 

Each ease must tarn upon the partionlar 
terms of the doenment npon which reliance 
lis placed as oonstitatiog the aoknowledg- 
t ment. 

In the present case, there was a . char 
statement that the aeooants had. to be 
settled and further that each party would 
pay to the other any amount which might 
be found dne from him on snoh adjustment 
of aoooants and for this purpose each party 
deposited the sum of Rs. 400 with the 
arbitrators for payment to the other side. 

It is to be observed that under section 
19 of the Indian Limitation Aot, it is not 
necessary that the acknowledgment shonld 
be addressed to any partionlar person and 
it is a suffioisat aoknowledgment even if it 
be accompanied by a refusal to pay. Here 
the document satisfied all the conditions of 
section 19 and we are of opinion that it 

(6) 31 0. 196} 8 C. W. N. 168. 

(7) 35 Ind. Gas. 576; 4 L. W, 48; 20 M. h. T. 129; 
81 M. L. J. 231; 40 U 701. 

(6) 12 Ind Gas 878; 36 M. 68; 21 M. L. J. 1024) 
10 M. L. T. 251} (1911) 2 M. W. N. 225. 



Vol. LIU] INDIAN CASKS. 

M. TABADi ?ILLA1 0. JIKTABATHMAMHAL. 


901 


eoDBtitates an aokoowled^meot within the 
meaning of aeotioD 19 of the Limitation Aot. 

That being so, the appeal mast be 
dismissed with ooets, one gold mohur. 

Appeal di»mis$ed. 


PRIVY COUNCIL. 

Appbai. MA0‘tA8 High Cookt. 

June 20. 1 919. 

Fre&eni t^Visoount Cave, Lord Philimore, 
Sir John Edge, and Mr. Ameer Ali. 

N. YARADA PILLAI amd amothsk — 
Plaintipps — Appellants 
tertus 

JEEVARATHNAMMAL— 
Defendant— Respondent. 

Adverse pos$estion^^Oift hy joint owners — Petition 
to Collector for mutetion of natnee^ whether evidence 
ofgi/t—Posseftsion of donee, nature of ^ Evidence Act 
(I of s. 91 — Hindu Law — Will, construction of 

^Widow, estaieiaken by, 

P., who died ill 1667, executed a Will, clause 3 of 
wliich was ID the following terms: have 

given my half share in Kariamangalam mitta 
to my wife, Nayar Alangarnmnial, alias 

Thayarammal, on account of her maintonanoo and 
other absolute use. She is at liberty to enjoy the 
same with powers of aliouation by sale, etc 
and by clause 4 he gave his property, in general 
terms, to the two infant sons of his eldest brother. 
The plaintiffs, the sons of the two foregoing, brought 
the present snit to establish their title to a moiety 
of the mitta or estate, and claimed, in the altema* 
tive, as persons entitled to succeed on the death of 
the testator’s widow A , which occurred in 191 i?, to her 
property not disposed of during ber lifetime or by 
her Willy that the moiety in question was undisposed 
of at her death and vested in them as ber heiis. 

The whole mitta originally belonged to the testa* 
tor and his brother, and on the letter’s death in 
1879 hifl share became vested in his widow A. A, 
and A , the owners of the mitta, joined in a 
petition to the Collector in 1695 reciting that they 
had given away the mitta to Z)., the daughter of Ay 
and orayed that the mitta be transferred accord* 
ingly, and this was done. The defendant, the 
danghter of D., contended that in consequence of 
this, the moiety passed to D. and through her to 
the defendant and that the estate having been in the 
possession of D, and herself after D'e death for 
upwards of 12 years, the plaintiffs' suit was 
barred by the mlo of adverse possession: 

Held, (1) Chat olanso 3 of the Will gave an absolute 
interest in the moietv to the testator’s wife, and 
that the 4tb clausa operated npon the remainiog 


property only, and that on the death of P. his 
moiety of the mitta vested in his widow A. absolute- 
Ijl [p- 902, coL ly] 

(2) that during the lifetime of/? the possession 

of D. was adverso ns against both A. and R that 
when on thedeniii of/?, in 1901 D. beoaine entitled 
to a moiety of the property, the character of her 
possession of the other moiety as against A. was 
not changed, and as there had been an ouster o( A. 
before the death of R which continoed after her 
death, the possession of D. was adverse to A through- 
out, and that consequently the suit must fail- fn 
904, col. 1,] » LJ . 

(3) that having regard to section 91 of the Evidence 
Act, although the petition of 1895 to the Colloctoi* 
and the change of names in the register were not 
admissible to prove a gift, they could bo referred to 
as explaining the nature and character of tlio 
possession thenceforth held by D., as leading to the 
inference that the receipt of the rente by D. was a re- 
ceiptintho character of donee and owner of the land 
and, therefore, in her own right and not as a trustee 
or manager for her mother andaunt. [p. 90.3, col. 2.] 

Appeal against the jodgmenfc and decree cf 
the High Coart of Madras, (Contta Trotter 
and Srinivasa Aiyangar, JJ.), reported as 
Ind. Cas. Ill, in Civil Appeal No.S27 of 1913, 
against the decree of the Distriot Ooart, 
Ohinglepnt, in Original Sait No. 61 of 1912.’ 

Messrs. De Oruyther, K.0-, and Brown, 
for the Appellants 

Messrs. Christie, K. 0., and Ingram, for tbe 
Respondent. 

JUDGMENT. 

Vise. TNT OaVB.— This is an appeal by the 
plaintiffs from a decree of the High Conrt 
of Madras, dated the 19th NoveirbFr 
1^)5. reversing a deoree of the District 
Coort of Chinglepot, dated the llth' 
Aagost 1913, and dismissing tbe saii. 

The Bait was brought to establish tbe 
tiile cf the plaintiffs to a moiety of ^mitix 
or estate silaated about thirty miles from 
Madras and known as the mitta of Karii* 
margalam. Tbe mt/fa atone time belonged 
to NareyBoasami Pillai, an ancestor of the. 
parties, and on his death it passed to bis 
three sons as members of a joint family. 

In the year J845 a partition took place, 
under the terms of which tbe eldest sen- 
raHnqDished all interest iq tbe mitta, which 
(herenpOD became vested in the two 
yoDoger sons, Gopala Krishra Pillai and 
Parthasaralhi Pillai, in equal shares. No 
qnestiou artesB aa to tbe share of Gopala 
Krishna; bat it is material to state that, 
on his death in the year. 1879. bis sbaie. 
became vested in bis widow, Bajampia], and. 
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that be left issneone obild onlyi a daaghter 
named Daraisani. 

Partbaaarathi died in tbe year 1867, 
baying made a Will npon wbioh a qaestion 
nf oonetrnotion arieee. Claase 3 of the Will 
was in tbe following terms : — 

* I have given my half share in Karia- 
mangalam mitta to my wife, Nayar 
Alangarammal, alias, Thayarammal, on 
aoooant of her maintenanoe and other 
absolnte nae. She is at liberty to enjoy 
tbe same with powers of alienation by sale, 
eto. ” 

By olanse 4 of the Will tbe testator gave 
his property (in general terms) to the two 
infant eons of hie eldest brother, who are 
now represented by their sons, the plaint' 
iffs. Tbe plaintiffs oontend that the 
effeet of the Will was to vest the moiety in 
qnestion in the testator’s wife, Alangar- 
ammal, for her life only, and that on her 
death (whioh oaourred in the year 1912) it 
passed under olanse 4 to the plaintiffs ; bnt 
it was held both in the District Coart and 
in the High Court that clause 3 gave an 
absolute interest in the moiety to tbe 
testator’s wife, and that tbe fourth claase 
operated npon the - remaining property only. 
Their Lordships agree with this construction 
of the Will; and they accordingly bold 
that, on tbe death of Parthasaratbi, his 
moiety of the mitta vested in his widow, 
Alangarammal, absolutely. 

But the plaintiffs have an alternative 
claim. It appears that they were tbe 
persons entitled to succeed on the death of 
Alangarammal to her property not disposed 
of daring her lifetime or by her Will, and 
they oontend that the moiety in question 
was in fact undisposed of at the de^th of 
Alangarammal, and accordingly vested in 
them as her heirs. The defendant, on tbe 
other band, contends that, in omseqneoce 
of certain events wbioh happened daring 
the lifetime of Alangarammal, the moiety 
in qaestion passed to Diraisaoi, and 
through her to her daughter, tbe defend- 
ant, and accordingly that tbe plaintiffs 
have no right tbersto. These events most • 
now be stated. 

On the 10th October 189), Rajammal 
and Alangarammal, who were then tbe 
iregistered owners of the two moieties of 
the mitta, presented a petition to the Oolleo- 
tor, whereby, after reciting that they had, 


on the 8tb October 1895, given away the 
two villages constituting the mitta as 
stridhanam to Daraisani, alias Alamelu, 
they prayed that orders might bs passed 
for transferring tbe villages into her name. 
The petition concluded: “The said Alamelu* 
ammal shall bold and enjoy them with 
power to alienate them by way of gift, 
mortgage, sals, etc. ” Daraisani on the 
same date also presented a petition to the 
Collector reciting tbe gift of the villages 
to her on the 8th Octobsr 1895, and re* 
qnesting that they shonld be transferred 
into her name. The Collector accordingly 
on tbe 8th May 1896 registered the 
mitta in the name of Daraisani. 

It was not contended before the Board that 
tbe above transactions effected a valid gift 
of the property to Daraisani ; for snob 
a gift must, nnder section 121 of tbe 
Transfer of Property Act, be made by 
registered deed. Nor, having regard to 
section 91 of tbe Evidence Act, can the 
recitals in tbe petitions be used as evidence 
of a gift having been made. But tbe 
defendant’s case is that Daraisani, altboagh 
she may have acquired no legal title under 
tbe transactions referred to, in fact took 
possession of the property when it was 
transferred into her name and retained 
snob possession nntil her death in Decamber 
1911, after which date it passed to tbe 
defendant as her suooessor, and aooordiugly 
that tbe plaintiffs’ claim is barred by 
upwards of twelve years’ adverse passes* 
sion. Tbe High Court upheld this eonteu' 
tion ; and their Lordships, after considering 
the evidence, have arrived at the same 
oonolaeioo. 

There was a considerable body of evi* 
dense showing that Daraisani was in poises* 
sion or receipt of tbe rents and pro6t8 of 
tbe mitta daring tbe period above referred 
to. At or about the date of tbe attempted 
gift, Daraisani, who nntil then had lived 
with her husband in Madras, came to livs 
with her mother and her aant, Alaugarara* 
mal, in the neigbbonrhood of the mitta 
and thenceforward spent the greater part of 
the year with them. From tbe same date 
all pattas were granted and mttchtlikas taken 
in tbe name of Daraisani alone ; and the 
property was managed by agents appointed 
by her, who accounted to her for the rents. 
It was oonteodsd on behalf of the plaintiff 
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that assamiQg Daraisini to have bean in 
aotaal poaseasion of the land, she hell saoh 
P'laeeaaioD, not in her own right, bat aa 
iraetee or manager only for her mother and 
aant, and aooordingly that her poe^easion was 
not snob adverse possession as to give a 
title nnder the Limitation Aot ; and in 
enpport of this oontentioh the plaiotiffa relied 
upon the evideuoe of a former manigar of the 
estate, who stated that daring the life of 
Rajammal (who died in 1901) he *' used to 
pay oolleotions to her.” Bat the witness 
in qnestion prefaoed bis evidenoe above 
referred to by the statement that Duraisani 
' had oonBlenoe in Rajammal/’ and he 
stated emphatioaliy that Djraisani was 
eamindarini from 1896. Having regard to 
these statements and to the remainder of 
the evidenoa in the oase, the proper infer- 
enoe appears to be that, if any rents were 
in fact paid to Rajammal after 1?96, they 
were so paid by the dffeotioD of her daagh- 
ter Daraisaoi (who lived with her) and in 
order that they might be applied to the 
joint hoaaehold expenses. 

The plaintiffs also relied upon the Will 
of Rajammal dated the 2od April 1901. By 
this Will the testatrix referred expressly to 
the petition of the 10th Ootober 1895 and 
the sabaeqoeDt transfer of the two villages 
into the name of Daraisaoi, and added: "and 
the above two villages are being enjoyed by 
the said Daraisaoi Ammal.” The Will then 
proceeded as followe:— 

"My daughter, the said AUmelaammal 
altos Daraisaoi Ammal, shall take the above 
two villages and shall either amioably or 
tbroagh Coart reoover and take all the fol> 
lowing arrears, jewels, ete., dae to me, t>ic , 
the Zamin Siroar arrears dae to me in the 
said villages np to part Fasli 1305 opoo 
aoooant from the tenants of the said villages, 
ets.” 

It was held by the Dietriot Judge that 
these words amonnted to a devise of the two 
villages to Daraisaoi, and aooordingly that 
they afforded evidenoe that in the view of the 
testetrix no beneficial gift had been pre- 
vionely made to her, bat the High Court held 
that there was in fact no devise of the vil- 
lages. In the absence of the original text of 
the Will, which was no doabt seen by the 
Judges in India, their Lordships are unable to 
say which ooustrackioa is oorreofc. Bat even 
if the devise inelnded the testatrix’s interest 


io the two villages, it would appear to be 
reasonably clear that the gift was by way of 
confirmation only and affords no evidenoe that 
Daraisani wa ; a trustee of the property. 
Io any oase recitals contained in the Will 
are strong evidence of the possession of the 
property by Dnraisani. 

The plaintiffs also relied npon a draft Will 
which was prepared for Alangarammal jast 
before her death in 1912, bat wbioh has been 
held by the Coarts in India not to have been 
adopted by her as her Will. This draft Will 
contained recitals similar to those contained 
in the Will of Rajammal, and these recitals 
were followed by a gift of the villages to the 
defendant, who had then soooeeded to tbeestate 
of Daraisaoi. It may be donbted whether 
any valid argament can be founded npon a 
draft Will not signed or adopted by the person 
for whom it was prepared, bat in any case 
the observations which have been made con- 
cerning the Will of Rajammal apply to this 
draft Will also. 

It ehonld be added that, altbongb the peti> 
tioD of 1S95 and the change of names 
made in the register in oonseqaenoe of those 
petitions are not adoatssible to prove a gift 
they may nevertheless be referred to as ex- 
plaining the nature and character of the pos- 
eession tbenoefortb held by Dnraisani. In 
other words, ahhoagh the petitions and order 
do not amount to a gift of the land, they 
lead to the inference that the enhsequent 
receipt of the rents by Daraisani was a receipt 
io the character of donee and owner of the 
land, and, therefore, in her own right and not 
as trnstee or manager for her mother and 
aant. 

Lastly, the plaintiffs pat forward tbeoooten. 
tioD that on the death of Rajammal in 901 
Daraisaoi became entitled either under her 
Will nr by snooessioD to her moiety of the 
mitta, and accordingly that as from that 
date possession of the villages mnet be deemed 
to have been held by her as part owner 
and nut adversely. This contention was 
founded upon the English rule of law, which 
was abrogated by the Btatute 3 and 4 William 
IV, 0. 27, section 12, that the possession 
of one of several co parcenerB’ joint tenants 
or tenants in common is the possession of 
the others so as to prevent the statutes of 
limitation from affecting them. Whether 
this rale is applicable to sharers in an nnpar- 
titiooed ftgrioaltorRl village ip India not 
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holding their shAres as members of a joint 
family, it is nnneeessary for the purposes of 
the present ease to deoide: for upoD the faots 
of the ease the rule has no applioation. 
The limita of the rule were defined in OuUey 
. V. Doe d TayUrson (1) as follows: — 

I “Generally speaking, one tenant-in.oom* 
mon cannot maintain an ejectment against 
another tenant-in-oommon, beoaose the poa* 
aeseion of one tenant-in-oommon is the posses* 
aion of the other, and to enable the party com- 
plaining to maintain an ejectment, there 
must be an ouster of the party complaining. 
But, where the claimant, tenant-in*aommoo, 
haa not been in the participation of the rents 
and profits for a considerable length of time, 
and other oiroumstanoes concur, the Judge 
will direct the Jury to take into consideration 
whether they will presume that there has 
been an ouster: .... and, if the jury 
find an ouster, then the right of the lessor 
of the plaintiff to an undivided share will be 
decided exactly in the same way as if be had 
brought bis ejectment for entirety.” 

In the present case, it is plain that daring 
the life of Rajammal the possession of Dorai- 
sani was adverse as against both oo-ownere; 
and this being so, there is no reason for 
holding that when on the death of Rajammal 
she became legally entitled to a moiety of 
the property, the character of her possession 
of the other moiety as against Alangaram- 
mal was changed. There having been an 
ouster of Alangarammal before the death of 
Rajammal, this ouster coutinned after her 
death, and the possession of Doraisani was 
adverse to Alangarammal tbrongboat. This 
contention, therefore, also fails. 

For the above reasons and upon a review 
of the whole of the evidence their Lordships 
have arrived at the oonolusion that the dfoi 
sion of the High Court is right, and that 
this appeal should be dismissed with costs, 
and they will humbly advise His Majesty 
accordingly. 

Appeal dismissed. 

(i)n8-i0) II A. A E. 1008 at p 10l4i 3 P. 4 D. 
5i-9;9 L. J.Q. B. 2f6i 113 E. R. 697; 52 R. B. 566. 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 1367 

OP 1917. 

June 27, 1919. 

Present: — Mr. Justice Walmsley and Justice 
Sir Syed Sbamsul Huda, Kt. 

SITANATH SHAH BANIK— Jddoment. 

Debtor — Appellant 
versus 

MADAN MOHAN DAS — Decree-Holder— 

Respondents. 

Cti'tl Procedure Code (Act V of 1908^, 0. XXXIV, 
r. 6 — Mortgage, suit on — Preliminary decree, declaring 
that if sale-proceed.-^ prove insufficient mortgagor shall 
ie liable for balance, nature of — Pinal decree, whether 
necessary. 

A preliminary decree in a mortgage suit, which 
prOTides for sale of the mortgaged property and 
directs that if the whole amonnt of the debt is not 
realised by the sale, the defendant shall be liable 
for the rest of the claim if legally realisable, is not a 
composite decree which would enable the holder 
thereof to proceed against the other properties of 
the jndgment-debtor without a fresh decree obtained 
under rule 6 of Order XXXIV of the Civil Procednre 
Code and, therefore, the decree.bolder is entitled to 
apply for a personal decree for the* amount of the 
balance [p. 905, col. 1.] 

Appeal against the decree of the Addi- 
tional District Judge, Sylhet, dated the 
15th July 1916, afiSrming that of the 
Monsif, 2od Court (with special powers) 
of that place, dated the 21st February 

1916. 

Babus Broja Lai Chuckerhutly and Prohodh 
Ohandra Rat, for the Appellant. 

Babu Oopal Ohandra Dass, for the Respond- 
ents. 

.lUDGMEVT. 

Hdda, J.— The facts are shortly thesei 
The plaintiff decree-holder instituted 
a suit to enforce a mortgage-bond. A 
decree was passed for the sale of the 
mortgaged property and therS' was a'^ 
further direction that if the whole amount 
was not realised by the sale of the mnrt-- 
gaged property for the rest of the claim, 
if legally realisable, the defendant No. 1- 
would be liable. 

It appears that after this desrse was ob- 
tained and before the mcrtgagsd properties 
could be sold, a third party brought a suit for 
a declaration that the mortgaged property 
oculi not bo sold in execution of the 
dscree and succeodad in gettiog such a 
declaration in the pressuce of the decree- 
l^old^r and the jc Igmint dehtpr. Tberp-^ 
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apoD ibe deoree-holder applied to proceed 
against tbe other properties of tbe jadgment- 
debtor, bat tbe Goart asked bim to make 
an application under Order XXXIV, rule 6. 
Ho made snob an application, but be was 
absent when it was taken op for disposal 
and it was rejected. Tbe decree-holder 
afterwards made tbe present application 
under Order XXXIV, rule 6, and this applica- 
tion bae given rise to this appeal, tbe judg- 
ment debtor being tbe appellant before ns. 

The points raised are, first, that the 
preliminary decree to which I have already 
referred was a composite decree which 
enabled tbe decree-holder to proceed against 
the other properties of the judgment- 
debtor without a fresh decree obtained under 
Order XitXlV, rule 6, and that, therefore, 
he is not entitled to a fiesh decree, 
secondlu, it ie argued that the previous 
application foradeoree under Order XXXIV, 
rule 6', ' being rejected, the decree-holder 
'cannot make a second application for such 
a decree. 

As regards the second point, it seems to 
me that this not being a point which is 
raised in tbe grounds of apoeal we ought 
not to allow the learned Vakil for the 
appellant to raise it, aod there is another 
reason why he should not be allowed to 
raise the point and that is this; several 
peinte, and this was f ne of them, were 
raised in tbe lower Appellate Oourt but 
were abandoned at tbe bearing of the 
ap jaal. The oaly question, therefore, whijb 
I need consider is tbe question whether 
the decree-holder is entitled to a fresh 
deirae. I think he is so entitled. In the 
first place, the preliminary decree was not 
a composite decree atiowing tbe decree holder 
to proceed against the other properties of 
tbs judgment debtor. It says that he 
may proseed if he were legally entitled 
to do 8), thus leaving it for future 
dscisioD whether tbe deorea-bolder was 
legally entitled to obtain eush a decree. 
Ic f-ejms to me that although the laug lags 
of the decree may be aomawhat anforcuoa.e, 
it was iutended ooly to give leave to the 
desree-bolder to apply for a permoal 
decree for the amount of the baUuja, 
It has also been poiuted out to us by 
the learned Vakil for the raspoodent that 
in the final deeree that was passed there 
yfk% no provlaion tor any personal deeree. 


therefore, think that the decree passed 
by the Oourt below ie correct and this 
appeal should be dismissed with coats. 
Walmslbt, J. — I agree. 

Appeal dismissed. 


MADRAS HIGH OOURT. 

FULL BENCH. 

Second Oivil Appeal No. 1799 op 1917. 

October J, 1919. 

Pre^en^;— Sir Ablur Rabim, Kt., OflSciating 
Chief Justice, Mr. Justiss Oldfield and 
Mr. Justice Sesbagiri Atyar. 

BEBJU BEE alias ZUL4.1KA BEE 

AMMAL (dead) a <d oratRS — D epa.hdint 
N o. 2 AND LKGiL representatives OP TdB 
DSCEA&ED 2 nd Dependant — Appellants 

versus 

Syed MOORTHUJA SAHIB and OTaias 

Plaistipp and DependiNTS Nos. 1 ani 3 

TO 9— RESPONPRNTi. 

ilithiininailan Law-Doiver-.-Widuio, lien of, for 
unpaid dotver, nature oj - Tran.-tfcree of lien, position and 
rights of 

A Muhammadan widow, who is lawfully and with- 
out force or fraud in poiseesion of her husband's 
property, is entitled to retain possession of such 
property as ai,'ain3t his other heirs until her dower 
is satialied, eVen though such possession was not 
obtaine l with the consent, express or implied, of, or . 
under on agreement with her husband or hia other 
lioirs, and such property would not be divided 
among the heirs until the dowor debt is satisfied, 
[p. 917, col. 1.] 

A rendce from a Muhammadan widow in posses, 
eion of her husband’s property for payment of her 
dower is entitled to retain poasossiou of the pro. 
pcrty sold to him us against the heirs till the unpaid 
dower-dobt is satistied, but tbo sale itself is invalid - 
and not binding on the heirs, [p 918, col. ?,] 

(Authorities reviowed.l 

Per i46dur Buhiin, OJfg. C. J . — A Muhammadan 
widow can tn^nsfer a dower-debt as also her right 
to remain in possession as a means of realising that 
debt. It may bo that she does not ncquiro all tfio 
rij^its of a mortgagee properly so called by virtue 
of this lien for inilanco, she may not ,. b^Datitled 
to sue fur the sale of the properly tu rualiso the 
debt, or t > <-l:ii-ii a preference as nguinat arf ftuclloii- 
purchaser in execution of a decree passed on a . 
mortgage executed by her husband, but to the , 
limited extent that this right is recognised as 
security for payment of the dofvertdobt, there' is no' 
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reason ^vhy it cannot be passed to a transferee of 
the dower-debt or transmitted to her heirs, [p, 91®, 
ool. 1.] 

Per SeshagiriAiyar, J . — The right to retain posses- 
sion and to pay herself out of the proceeds which 
a Muhammadan widow acquires to realise her 
dowerdebt is not of the same kind as the lien 
considered in English cases. It is more in the 
nature of a charge on the property, because the right 
to pay herself out of the income is incidental to the 
possession taken by a widow, [p. 920, col. 2.] 

Seoood appeal agaioefc the decree of the 
Coart of the Sabordioate Jodge. North 
Aroot, in Appeal Sait No. 156 of 1916, pre- 
ferred against the decree of the Goart of the 
Principal District Mnnsif, Vellore, in 
Original Sait No &02 of 1914. 

FACTS. — A Mobammadan widow to whom 
dower was dae was found to be in posses- 
sion of her basband’s property. At the 
time of the bosband’e death, the other heirs 
were all minors (children). She alienated the 
property in 1906, Bve years after her has- 
band's death. The qaestion was, whether 
she had a lien for unpaid dower and whe- 
ther an alienee ooald claim the bend6t of 
saoh lien. 

This second appeal coming on for bearing 
on the 18th Jaly 1918, the Goort (Phillips 
and Kamaraewami Sastri, JJ.) deliyered the 
following 

JUDGMENT.— Before disposing of this 
appeal, it is necessary to have a Boding as to 
whether Mabar was dae to Ist defendant on 
the date of her hnsband’s death and if so, 
what was its amoant. Findings will be 
retnrcei in six weeks. Time for 61ing 
objections is seven days. 


Id compliance with the order contained 
in the above judgment, the Sabordinate 
Judge of North Aroot sabmitted the follow- 
ing 

FINDING.— Finding on the issue framed 
by the High Court and sent down for finding, 

2. The issue is 

Whether Mahar was due to Ist defendant 
on the date of her husband's death and, if so 
what was its amoant. 

3. When the 2nd defendant’s Vakil pro- 
posed to adduce evidence on the issue newly 
framed by the High Court and sent down 
for finding, the Vakil for the plaintiff object- 
ed to it on the ground that the remand 
order does not contemplate the taking of 
fresh evidence and authorise this Court to 
do SO aud unless, as provided by Order Xljl, 


rule 25, there is an express direction in the 
order of remand to admit additional evidence, 
this Court has no jurisdiction to receive it. 

4, It is admitted on both sides that there 
18 no evidence on the record on this issue, 
which is one of fact, for this Court to merely 
bear comments on it and record a 'finding 
and, therefore, though there is in the order 
of remand an omission to direct this Coart to 
take down further or fresh evidence, this 
Coart may do so. That even in the absence 
of such direction, the lower Appellate Court, 
«. e., the Court to which the ne-v issue is 
sent down for finding, may receive or record 
additional or fresh evidence appears clearly 
from the notes of Mr. Ameer Ali to Order 
XLf, rule 25, where he has collected and 
quoted all the authorities on this point, 
Hence I decided to record the evidence the 
2nd defendant proposed to adduce, 

5. He examined three witnesses and filed 
Exhibit HI, the marriage register of the 
plaintiff’s father Amin Sahib with plaintiff's 
mother Amina Bi, who is the Ist defendant. 
Though she is described in the suit sale-deed 
as Bion Bi, her proper name, t. e., t^e name 
given to her by her parents, is Amina Bi, 
Amina is only the feminine form of Amin, 
which is the name of her hnaband. It was 
elicited in the evidence of the let witness 
Mahomed Sheriff that it is customary or 
usual to give a new name to the wife in the 
family of her hueband, if the husband’s name 
also happens to be the same as her name. 
Defendants’ 3rd witnese Mahomed Khan, who 
is the husband of the vendee the 2ad defend- 
ant, swears that he negotiated the sale trans- 
action with the peoeiooed Subadar Mahomed 
Tueuff (whose eon has married the daughter 
of the let defendant the vendor and who 
also acted as the vendor’s agent in the matter 
of the sale) and was informed by him (the said 
Subadar) that her name Amina was changed 
into Banu by her husband after her marriage. 
In Exhibit III she is described as Amina Bi 
and daughter of Syed Gassim. This doou- 
meat, which is the original, is produced by 
tbe'defendaots’ Jst witness Mahomed Sheriff, 
who is the present Government Khajee. He 
has been Kbajee for the last 3 years. He 
succeeded in this office one Abiul Hafiz, who 
held that office for 18 or 29 years and died. 
This Abdul Hafie is the son and successor as 
Khajee of his father Abdul Wahab. It 
seams to bs the prastiee s^nstioQsd by 
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GoveromeDt of these Kbajees to appoint 
their own Naibs or deputies, who generally 
attend the Mahammadan marr^ges and 
register them and prodnoe them before the 
Khajee, who either signs or affites bis seal 
on them and places them in bts resords. The 
predeaesBortin offioe of Abdnl Wahab as 
Khajee was Mahomed Mobidin and the seal 
on .Exhibit III is his seal. Exhibit III is in 
the bandwriting of Abdnl Wahab, who was 
the Naib ordepoty of Mahomed Sharif. His 
handwriting is proved by defendants' let 
witness who has been in bis yonth a popil of 
Abdnl Wahab. This witness swears that he 
obtained Exhibit III from the onstody of the 
widow of Abbnl Ha6z, bis immediate prede* 
oea&Dr^In'Offioe. Owing to dispntes between 
the two widows of Abiol Ha6t be b'^s not ob* 
tained possession of the entire reoords of bis 
office bat as oQoasioD arises for prodnotion of 
any doonment he takes it from her. This dooa> 
meat is datel 2Sth Shaban 1290 Hijirloorre- 
sponding to 7tb Ostober 1873. It is, therefore, 
an anoient doonment and it oomea from propsr 
snstody and presnmably genuine. The 
Mahar promised to the wife Amina by the 
husband Amin as stated in Exhibit lit ii ^9 
toh» of pure gold equal in valae to Ra 570 
in those days, as a sovereign was then selling 
at Rb. 10. Its present valae is a little over 
Rs. 700 (n'c) as the market prioe ot a tola of 
pure gold is Rs. 32 as it is well known to 
everyone. The statement in Exhibit lU is 
also p'vrtially oonBrmed by the defendants’ 
2ni witness Ali Khan. 

6... Mabar is either prompt or deferred. 
In exoeptional oases it is prompt and it is 
generally deferred. In this oase also it mast 
be deferred, as the let defendant bereelf 
admits in the sale deedi Exhibit 1, that it was 
dae. The plaintiff does not even now disolose 
or say that it was prompt and paid or that it 
has been satieBed by his father before bis 
death or by his heirs after bis death. 

7. My Bndiog, therefore, is that dower or 
Mabar was dae to the let defendant on the 
date of her bnsband's death and it was 39 
toloi of pore gold. 

8. I may note here that after the 2od 
defendant elosed his evidenee, the plaintiff 
moved for time to snmmon his witnesses, and 
it was refused as the finding is dae on the 
28th instant. 


Tbia aeeond appeal ooming on for final bear* 


ing on the 22od April 1919, after the retnm 
of the finding of the lower Appellate Conrt 
npon the issne referred by this Conrt for 
trial and having stood over for oonsideration 
till the 1st May 1919, the Conrt (Phillips and 
Knmaraswami Sastri, JJ.) made the following 

OHDBR OF REFERENCE TO A 
FULL BENCH. 

This seoond appeal raises two important 
qaeslions of Mnbammadan Law as to wbioh 
there is a oonfliotof decisions. 

One Syed Amin Sahib died abont 19 years 
ago leaving a widow, two sons (one of whom 
died before suit) and fonr dangbters. The 
plaintiff, who is the eorviving eon of the deoeas* 
ed, was a minor when his father died and be 
filed this snit abont 14 years after bis father’s 
death for partition. Meantime the widow, 
who was in possession of the properties, sold 
one item of immoveable property left by her 
bosband to the 2nd defendant by a sale-deed, 
Exhibit /, dated the lOtb April 1906 and the 
vendee has been in possession ever since. 
The sale deed recites that the property was 
in the possession of the vendor and was sold 
for the dower-debt doe to her from her bns« 
band according to Mnbammadan Law, for 
discharging other debts and for family ex- 
penses. 

There is no dispute as to tbe right of the 
plaintiff to tbe share olaimeJ. Tbe 2nd defend- 
ant claimed exolnsive right to the property 
conveyed by tbe widow on tbe ground that 
tbe sale wae binding on tbe plaintiff and the 
other heirs, bnt on second appeal this posi- 
tion was given ap. It is argned on his behalf 
that on partition (wbioh in this oase has to 
be by sale under tbe Partition Act owing to 
tbe fractional share plaintiff is entitled to) 
the 2Dd defendant as pnrcbaser will not only 
be entitled to the share of his vendor or widow 
bat also to the dower due to her. It is son- 
tended for the plaintiff that the dower has 
become barred, that tbe widow bad no lien on 
the estate for her dower as she did not take 
posseeeioD under any agreement with the heirs, 
that she was to be in possession as sesarity 
for or in lien of her dower, and that in any 
event her right as widow in possession oonld 
not be assigned or psss to the pnrohaser. 

We accept tbe finding of the Snbordinate 
Jodge (hat tbe snm of Rs. 700 and odd was 
dae to the let defendant at tbe date of her 
husband’s death and still remains onpaid. 
There is do evidenosi nor was it the Isl defsod* 
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ant’s oase, that on her basband’s death she 
was pat in possession of the property (sold by 
her) under any agreement between herself 
and other heirs as to her dower. All that 
appears is that she was entitled to be paid her 
dower, that she was in possession from the 
date of her hasband’s death till she sold the 
boose and that the sale-deed pnrport. to be, 
inter alia, for the parpo^e of her paying herself 
the dower. 

It has been held that a widow, who lawfully 
and with tfaeoonsent, express or implied, of the 
other heirs of her husband obtains possession of 
the whole or any part of bis estate in satisfao- 
tion of or as security for her doAer, is entitled 
to retain such possession till her dover is 
paid. It is unnecessary to refer to the earlier 
authorities after the decision of the Privy 
Council in Hamira Bihi v. Zuh iid t Bibi U). 

When, however, there is no such agresmeot, 
there has been a contUot of authorities. In 
Amani hegarn v. Muhammad Karimullah{'2,) 
Burkitt, J., after referring to the decision 
of the Privy Council in Behee Bachun 
V. Hamid Hotsein (3), held that a Mo- 
bammadan widow, to whom dower is due and 
who is in lawful possession of her husband’s 
property, isentitled against the oo'heirs of the 
bueband to retain pcpsession of tbe property 
until tbe dower debt has been paid, it being 
immaterial whether this possession was 
obtained originally with or without tbe con- 
sent of the 0 ( •heirp. A similirview was taken 
by Mookerjee and TeanoD, JJ , in Sabjan 
B‘.wa V. Ar.sar ud-din (4), where the learned 
Judges after a careful review of the autf-ori- 
ties observed: “ It cannot be disputed that 
under tbe Muhammadan Law when a widow 
is in possession of tbe undistributed pro- 
perty of her deceased busband, each posses- 
sion having been obtained lawfnlly and 
without force or fraud, and her dower or 
any part of it is due and unpaid, she is en- 
titled as against the other heirs of her bus- 
band to retain such possession until her dower- 
debt is paid; but she must account to them 

(lj36In<l. Cs 8.87;S8A.68I: U A. L. J. 10o5-2l 
C. W. N. 1; 18 Bon-,. L. R. 999; 31 M. L. J. 799- 20 M 
L. T. 60S; 4 L. W. 602; 2 M. W. N. 65i. ip 

L. W. 57s 25 0. L. J. 617; 43 I. A.2H (P C * 

(2) 16 A. 226; A. W. N. (1894) 52. 

(3;J4M.I A. 377 at p. .783; 17 W. U. 1 13; 10 B 
L. R. 45; 2 Suth. P. V. J. 53l; 3 Sar. P. C J. 39- 20 r’ 

R. 828. . u ft. 

(4) 9 Ind. Cm. 1031;M C. 476 *tp. 480; 13 0.L.J. 
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for the proSt recsived.” — They dissent from 
the decisions in Tatlinan v. Kaii- 
ma'i (5) and Amanat un Ktssa v. Baihir tin- 
nissa (6), which lay down that an agreement 
with the widow or the heirs wai necessary, 
A similar view was taken in Moham- 
mad Sharajat v. Wahida Sultan Beaum 
(7). 

A oantrary view was taken in Amanat^ 
un-nma v. Baskir-un nissi (6) and Muhammad 
Karimullah Khan v. Amani Bejam (8),wh6reit 
was held that a widow has no lien if she was not 
put in pDsses.'iion under an arrangement that 
she was to be in possession till her dower was 
paid. The decision in Muhammad Karinullih 
Khan v. A.Tiant Begam (R) was sn appsal from 
the judgment of Burk.tt, J., in Amani •Regam v. 
Muhammad Karimullah (2) already referred to. 
In Amanat t4n-nts«3 v. Baehir un-nissa (6) the 
learned Judges (Edge, 0. J., and Banerji, J.) 
observe: So far as we are aware, neither a 

Mohaminadan widow nor any other creditors 
can give themselves a lien by taking posses*- 
sioD, without the consent or authority of 
the persons entitled: of property to the' 
pos-session of which those other persons 
are entitled. If a Mahimmadan widow 
entitled to dower has not obtained- 

lawfully, that is, by contract with her bus- 
band, by his patting her into potsession, or by 
her being allowed, with tbe oonaeut of tbe 
heirs, on his death to take possession in lieu 
of dower, and thus to obtain alien for her 
dower, she cannot obtain that lido by tak- 
ing possession, adversely to the other heirs, 
of property to tbe posaeseion of which they, 
and she in respect of her share in the in- 
heritauce, are eo^iitlaJ ” The above view, 
which putj^a very limited oonstrootion on 
tbe words property of which she has 
lawfully and without fores or frand obtained 
possession” in the judgment of tbe 
Privy Council in Bebee Bachun V. 
Hamid Hossein (3), has been eritioised at- 
some length by Sir Roland Wihon in his 
Digest of Anglo-Mchammadan Law at pages 
p3 to 235. In Baksh v. Alah,Dud Khan 
(y) the fearnsd Judges were not in favour ■ 
of the limited interpretation of the- word 


(5) 6 Ind Cas. 44; 12 V. L. J .S'4 

(6) 17 A. 77; A. W. N. (189>) 7. 

2S Ind. Cas. 191; 19 C. W. N. 602; 21C.L. J. 

ol9, 

(9) 6 Ipd; Car. 876; 32 A. 661; 7 A. L. J. 667.- - 
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'lawfully.’ Tbei’r Lordships of the Privy 
Gounoil in Hamita Bibi v. Zuhaida 
while dealing with the nature of the 
widow’d right to dower, observe : “Her right, 

1 owever, ie no greater than that of ar.y 
plher uDseoared orcdilor, except that if ebe 
lawfully with the express rr implied con- 
sent of her husband or bis other heirs 
obtains posecBsion of the whole or pert of 
his estate to satisfy her claim with the 
rents and issues aooruing therefrom, she ts 
entitled to retain suoh possession until it 
ia satisBed. This is called the widow’s lien 
for dower and this is Ihe only creditor’s 
lien of the Mobamccadan Law which has 
received recognition in Britieb Indian Courts 
and at this Board.” The case proceeded 
on tho Bnding that there was an rgrre- 
ment whereby the widow was allowed to 
be in ycefeesicn hy the otter heirs to 
satisfy her claim, ar.d (heir Lordships were 
not dealing with a care where she was 
in poseeteioD without any express consent 
or arrangement. None of the desisior.s of 
the Indien Courts as lo the nature and 
extent of the widow's right in respect of 
dower wa? referred, atd it is doubtful if 
their Lordships intended in the above pas- 
rage to lay down that there was no lien 
unless the widow’s poeseesion was in pur- 
suance of an arrangement with the husband 
or, on bis death, of the other heirs. 

The next question is ar. to the right of 
an alienee of the property from the widow 
to claim payment of dower doe to her in 
oases when a widow in possession of her 
bashaDd’s property sells or mortgages it. 

In MuxotTiJr AU Khan v. farbati (10) it 
was held, followiog Hadi Aliv. AkbarAli ill) 
and Alt Muhammad Khan v. Atitullah Khan 
(12), that a Mofaammadan widow in pcs- 
session of immoveable property of her 
deceased husband in lien of her dower has 
no transferable interest in the property, her 
interest being nothing more than an interest 
in property restrioted in its enjoyment to 
the owner personally, the transfer of wbioh 
is prohibited by seotion 6, danse id) of the 
Transfer of Property Aet. In Alt Bakhth 
T. AloA Dad (9jtbe right wae, how- 

bver, held to be heritable, entitling her 

(10) 29 A. MOi 4 A. L. J. 62U A. W. N. (1907) 22*. 

hl)20A.262|A. W.K. (1898) 32. 

(12).6A. 60p A.W.N. (1868) 204. 


heirs to remain in possession till the dower 
was paid. Referring to Ali Muhammad 
Khayiv. AtizuUah Khan (12) the learned 
judges accepted the ruling as correct when 
the property is transferred and not merely 
the right to dower, In Majidmian v, Bibi 
Saheh Jan i\3) it was held that the widow 
entitled to dower and in possession with the 
consent of the heirs had a heritable right. 
If the right is not purely personal and can 
pass to her heirs, there seems to be no 
reason why an alienee of the properly should 
not, on thosale heiog set aside at the insianoe 
of one of the heirs ai bsiog beyond her 
competence, stand in the widow’s shoes at 
leaet to the extent of her claim for dower. 

We have not been referred to any deoi* 
eion of tb? Madras High Court having any 
b?aring on the qoestious above referred to. 
As the points raised are of considerable 
importaooe. we refer the following questions 
to a Full Bend ' 

1. Is a Mobammadan widow who lawfully 
enters into or cootinues to be in possession of 
her' husband’s property after his death, but 
without any agreement with the other heirs 
as to her dower, entitled (o be paid her 
dower before the property of whieh dhe 
is in possession i- divided between her hnsr 
band’s heirsH 

2. Has a vendee from her of such pro' 
^erty the same right as the widow iu respeet* 
of the dower doe to her iu oases where the 
widow has alienated the properties and the 
alieoatioD is impeached by the other heirs? '' 


This seoood appeal came on for hearing;, 
in porfuanoe of the Order of Reference to a 
Full Bduob on the 27tb, 28ch August and 
the 1st Sep^embai 1919. 

Mr. T. B Venkairama Saitri (with him Mr. 

M. T. Vaidt/anatha Aiyar), for the Appel- 
lants . — Where a Mohamadan widow to 
whom dower ia due enters lawfully into 
possession of property wbidb belotoged to 
her husband and continues iu such posses-. 
sioD without objeotiou from other heirs, 
an agreement by the latter is to be implied 
and she has a lieu. Bamira Bibi y. Zubaida 
Bibi (1) ou appeal from Hamira Bibi y, 
Zabaida Bibi (14). The texts oa the point 
are all oolleoted in Balund Khan y, Mutam^ 

(18) 80 Ind. OsB. 670( 40 B. 34; 17 Bon. 1. B. 770. 

(14) 7 lod. Gm. 497t 83 A. 182; 7 A. L. J. 1(26. 
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mat Janee (15). See also Hamilton’s 
Eidaya,Volame III, pages 161, 162, 509. See 
also Behee Bachun v. Hamid Hogsein (3), 
Ameer oon^nigga y. Moorad•oon^Ni8ta (16) 
(where even the power to alienate is reoognis* 
ed). 

[Abodr Rahim, Offg. G. J.-^ls she jest 
like any other oreditor P] 

With this exception that she is entitled to 
take possession and retain it in respect of the 
property. Janee Khanum v. Amatool Fatima 

(17) which is upheld in Woomatool Fatima 
Begam y. Meerunnissa Khanum (18). See also 
Ahmed Hogsein v. Khodeja (19), Bibee Tajim 
V. 8yud Wahed AU (20). 

The only question is whether the 
entry is ‘lawful.’ The word has been held 
to import nothing more than absence c£ 
fraud or force, which is the present case. 
In any case the heirs ought to prove their 
oas?. See also Vmatul Hehdi y. Eulsum 
(2l), Su5;an Bewa y. Ansar ud din (4), 
Mohammad Sharafat y. Wahida Sultan Begum 

(7) , Ramsan AU Khan y. Asghari Begam (22). 
See also AliBahhehy. Alah Bad Khan (91, 
Muhammad Karimullah Khan y, Amani Begam 

(8) and Amanat un-nissa y. Bashir un-nissa 
(Q) (per contra) , Bibi Tusliman y. Eastman 
(5) (per contrtf) . The widow is not bound to 
show that her husband or bis other heirs con- 
sented to her taking possession. Bat see 
Ameer Ammal y, Sankaranarayanan Ohetty 
(23), Bazayet Bossein y. Dooli Ohund (24), 
Tasin Khan y. Muhammad Yar Khan (25). 

On the second question referred, I submit 
that the lien has been construed to be in 
the nature of a security and as the dower- 
debt is nndisputedly heritable and trans- 
ferable, the security also is. AU Bakhsh v, 
Allahdad Khan (9). It may be that she is in- 
competent to make a permanent and binding 

(16) 2 N. W. P. n. C. R. 319 at pp, 332, 333. 

(16) 6 M. I. A. 211 at p, 212} 1 Sar. P. C. J. 633: 
19 S. R. 79. 

(17) 8 W. R. 51. 

(18) 9 W. R. 818 at p. 332. 

(19) 10 W. R. 369. 

(20) 22 W. R. 118. 

(21) 36 0. 120} 12 0. W. N. 16, 8 0. L. J. 246. 

(22) 6 Ind. Cas. 405, 32 A. 683, 7 A. L. J. 614. 

(28) 26 M. 868. 

(24) 4 0. 402, 5 I. A. 211 (P. 0.); 3 Sar. P. C. j 
863* 

(26) 19 A. 604, A. W. N. (1897) 136, 


alienation. Kummur-oohnissa Begum y. Maho» 
med Hussun (26). See also Nairab Mahomed 
Ameenooddeen Khan v. Motvffer Bossein Khan 
(27). The.so called ‘lien’ is a possessory right 
and possessory rights are transferable. Sundar 
y. Parbati (28), followed in Karayana Row y, 
Dharmachar (29), Azizullah Khan y. Ahmad 
AU Khan (30). See also Majidmian y. Bibi 
SahehJan il^). But AU Muhammad Khan 
y. Azizullah Khan (12) takes a different view. 
Azizullah Khan y. Ahmud AU Khan (3u) says 
that the widow’s lien is heritable. 

[ABDoa Rahim, Offg. C. J.— The Muham- 
madan Law of transfer is very limited.] 

But see AU Bakhsh y. Alah Dad Khan (9). 
The right is not a mere personal right, it 
being of the nature of a security. See also 
Basir AU v. Batir AU (31), Jamna Das 
V. Ramautar Pande (32). The observations 
in Hadi Aliy. Akbar Alt (11) and Muzaffar 
AU Khan v, Parbati (10) are purely obiter. 

The strict rule of Muhammadan Law being 
that there can be no administration of the 
estate of a deceased Muhammadan until all 
bis debts are paid, the right of the heirs 
to possession of their shares does not arise 
until the debts are all paid off. Hence it 
would follow that their consent to the 
widow’s entering into possession of their 
share also in lieu of dower due is of no 
legal value, inasmuch as their shares are 
not in existence and so is unnecessary. 

Mr. T. Narasimha Aiyangar (with him 
Mr. Mir Zynuddin), for the Respondent : — 
The Muhammadan Law ia clear that either a 
contract with the husband or the consent 
of the heirs is necessary before a widow can 
get a lien for her dower. The consent may, 
bowoyer, be express or implied. Hamita Bibi 
V. Zubaida Bibi (1). On the death of a 
Muhammadan, the estate vests in all bis 
heirs at once in the proportion of their 
respective shares, subject to the payment of 
debts. Though the actual division may 
not be made, the vesting is not delayed. 
Hence consent is necessary before a lien 
can attach. See also Mohammad Husain 

(26) 1 Agra H. 0. R. 287. 

(27) 6 B. 1. R. 570} 14 W. R. 5 (P. C.). 

^28) 12 A. 61; 16 I. A. 186 (P. 0.)} 6 Sor. P. C. J. 

(29) 26 M. 514. 

(30) 7 A. 363} A. W. N. (1886) 64. 

ffiJ « ^2, 13 0. W. N. 1S8. 

(32) 2 Ind. Oas. 460, 31 A. 862, 6 A. h. J. 427, 
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V. Baihiran (33); MaoDaghten, page 355. 

In tbe present oa^e the heirs are the 
mother and ohildren. The latter were 
miDors at the time of their father’s death. 
Henoe their oonsent, either express or implie'l, 
was impoasibla. Henoe n*) lien oan attaob. 

The alienee cannot claim any right. The 
hasband died in 1901. The alienation was 
in 1903, t,e , more than three years after. 
S) the dower-debt wai barred. Therefore, 
the alienee cannot claim anything on 
aoooant of the dower. Goostrned too 
strictly, the lien, if any th^re was, has never 
been held to be anything more than heritable. 
It is not' a lien’ of the kind familiar to 
English law. It is not transferable. It 
does not rank on a par with a mortgage. 
Ameer Ammal v. Sankara>.arayQnan Gketly 
(23), following Yaiin Ehanv. Muhammad Yar 
Khan (26). See also Baiayet Hussein v. 
Dooli Chund (24). Farther the alienation 
cannot extend even to the widow’s share, 
according to the strict role contended for, 
for the alienation woald be premature. 

Moreover, in order tbaialien eboald attach 
there shoald be possession to the exclaeion 
of the other heirs. The mother and ohildren 
are living together and there is no exclasive 
possession. 

[Abdur Rahiu, OrPQ. C. J. — The qaestioo 
of consent was not before the Privy Coanoil 
in hamira 'Bibi v. Zubaida Bibi (1), as it was 
assumed that there was no consent at all.] 

It was. See also Arumugham Chetty v. 
Muthu Koundan (34), Vinjanampati Feia 
Venkannav. Vadlamannaii Srefnivaea Deskska* 
tulu (35), Sangatamt Qounden v. Nachiappa 
Qounden (36). 

Mr. M. 8. Vaidyanaiha replied. 

‘ OPINION 

Aboob Rabiji, Orro. C. J,— The Grst ques* 
tioD asked by this reference is whether a 
Muhammadan widow, who ia lawfully in 
possession of her husband’s property after 
bis death but not by virtue of any agree* 
ment with his other heirs, is entitled to 
retain such possession until the dower dos 

to her has been paid or satisded before the 

(83) Bdlnd Cas. 109{ 12 A. L. J. 1141. 

(84) 62 Ind. Cas. 625t 87 H. L. J. 166; 9 L. W. 695i 
(IBIO) U, W.N. 409(26 M. L. T. 96; 42 M. 711. 

(86) 48 lad. Cas. 226; 41 U. 136: 22 M. L. T. 834( 
83H.L.J.619|6L. W. 649; (1916) M. W. N. 65. 

( 86 ) 60 Tad Oas. 498( 42 U. 623 at p. 636; 36 M. 
L. J. 408: 17 A. L J. 686i 29 0. L. J. 639; 31 Bom. 
L.1l.640( 83 0. W. N, 777; (1919) U. W. K. 262; 
IA K. L. T. 8; 10 L. W. 105; 43 1. A. 72 (P. 0.). 


property in her possession is divided among 
the heirs. 

In the Allahabad and Calcutta High 
Courts (bare have been a long saries of 
decisions, some of them ooniliotiDg with 
the others, on the subjeat of a Mobamma- 
dan widow’s lien for dower, but in this 
Court the question is practically bare of 
authority. There are also four decisions 
of the Privy Goauoil to this connection, 

the iates: being in the case of HumiVa 

V. Zubaida Btbi (1). Our main task is to 
ascertain whether in the course of their 
judgment in the last case, the Judicial 
Committee wanted to oon&rm the view of 
the law expounded by the Chief Justice, 
Sir John Edge, of the Allahabad High Court 
in Amanat un-nissa v, Bashit un nissa (6), 
reitrio'ing the Hen of the widow to oases 
where she had entered upon possession in 
order to sathfy her dower-debt nodar an 
agreement with her hnsbaod or her has. 
band’s other heirs, or tbs view of the law 
expounded in Amani Began v. Muhammad 
Karimullth (2), Ramsan Alt Khan v. Asghart 
Begjm (22) and Subjan Bewj v. Anear- 
ui din (4), where it was held that the 
lien of a widow in possession does not 
depend upon any such agreement but upon 
the fact of her being in possession of her 
husband’s property for the satisfaction of 
her dower, provided she obtained possession 
of the property in question lawfully and 
without force or fraud, 

There ie no difficulty ae to the inter* 
pretatioD of what their Lordships of the 
Privy Council actually say in Samira Bibi 
V. Zubaida Bibi (l). The passage runs 
thus; — ‘'Naturally the idea of payment ol 
interest on the deferred portion of the dower 
does not enter into the oonoeption of the 
parties. But the dower ranks as a debt, 
and the wife ia entitled, along with other 
creditors, to have it satisfied on the death 
of the husband out of bis estate. Her 
right, however, ia no greater than that of 
any other nnseoured creditor, except that 
if she lawfully, with the express or 
implied consent of the husband, or his 
other heirs, obtains possession of the 
whole or part of his estate, to satisfy her 
claim with the rents aod issues accruing 
therefrom, she is entitled to retain such 
possession until it is satisfied. This is 
called the widow’s lien for dower, and thia 
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is the only creditor’s lien of the Muesal* 
man Law whioh has received recognition in 
the British Indian Courts and at this 
Board.’’ In that case, however, the only 
qoestion for determination before the Jadi* 
dial Committee was whether the widow in 
posBession was entitled to any interest or 
compensation in respect of her nnpaid 
dower, and the argnments on either side 
were concentrated on that point. So far as 
it appears, the widow’s right to remain in 
possession until her dower was satisBed was 
not disputed, at any rate, before the Privy 
Council, and the fact in that case was that 
she had been allowed by the other heirs 
to take or remain in possession of the 
whole estate to satisfy her claim for dower. 
The cases reported in Ameer^con’nissa v. 
Moorad-Of»n-nt«sa (16), Bebee Bachun v. 
Hamid' Hoisein (3), Sahjan Bewa v. 
Ansar^ud din (4) and Ramzan Alt Kkan v. 
Asghari Begam {22) were all cited in ooo‘ 
neotion with the point under consideration 
of ite Judicial Committee as to the widow’s 
right to interest or compensation in respect 
of her unpaid dower, acd it asems to be 
Meat from the report that their Lordships’ 
attention was nowhere directed to any ques- 
tion relating to the oiroumstanoes. under 
which the widow’s right to remain in 
possession for satisfaction of the dower debt 
aroBe."''NDr is there anything to show that 
ihey wanted to settle the oontroversy raised 
in India with respect to this question by 
the decision in Amanat un^ntrsa v. Bashir' 
un-nissa (6). As - 1 shall presently point out, 
there- is a clear preponderance of deoleione 
in -India opposed to the view enunciated in 
this Allahabad case, but which Bnds prime 
facie support from the passage iu the judg- 
ment of the Privy Council above cited, if 
we -were to take it literally aud without 
reference to the question, which the Board 
tras actually called upon to decide. In 
the-absenoe of anything in that -judgment 
to indicate that their Lordships intended to 
determine the question whether a Mnham- 
tnade^ widow -who obtained possession of 
her husband’s estate lawfully and without 
force or fraud in lieu of her dower is not 
entitled to retain her possession until her 
claim is satisBed, unless she bad obtained 
snob possession with the oonsent of her 
husband or of his other heirs, we shall not 
be -juatiBed in fastening npon the literal 
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language of their observation, if we found 
that the view was opposed to Muhammadan 
Law as expounded in the British Indian 
Courts in a chain of decisions ranging over 
half a century with one or two s oli t 
exceptions, at least since the oaseofimeer-oon- 
ni«Aav. Af'X'rad «ri-ntwo (16), which was de- 
cided by the Privy Council in 1655 in 6 
Moore’s Indian Appeals 211. In that case it 
was found that the husband did not im* 
pigoorate the estate by the deed of dowerj 
it was, nevertheless, held that the widow 
had a lien on bur deceased husband’s estate 
as being hypitheoated for her dower and 
could either retain the property to the 
amount of her dower or alienate part of the 
estate in satisfaction of the claim. The par- 
ties in that case were Sheas and, so far as. 
the widow’s right to alienate part of the 
estate in satisfaction of her claim to dower 
is concerned, the Shea Law differs to some 
extent from the Sunnie Law. But the case 
is of importance, in so far as it appears 
that the heirs of the husband could -not 
have ooDsented to the widow obtaining pos- 
session, or remaining in possession, as they, 
denied her status altogether. Yet it was 
held that she was entitled to remain in 
possession of her husband’s property iof 
the satisfaction of ' her dpwey. ~In, 
Janee Khanum v.- Amatool (^7)* 

which was a Sunnie' case, - it was. 
held that a widow . in posseseion of her 
husband’s property, under a claim' of dower, 
had a lien as against his other heirs ; as 
regards money belonging to the estate of 
her husband she might appropriate it to her. 
claim for dower and as regards other pro- 
perty she was entitled to a lien as security 
for the dower-debt. In that case the wjdow 
bad been deprived of her possession by a 
decree of Court in a suit by the heirs. D 
was, nevertheless, held that she still retained 
her lien. The next is a decision of Sir 
Barnes Peacock, C, J., and Jackson and 
Maopherson, JJ., in Woomatool Faiima Began 
V. ideerunnissa Khanum (18), which is relied 
on by the Privy Council in .flamiro Rt6» V. 
Zuhaida Bibi (1) in support of . tho; proposi- 
tion that the widow in possesBion ia 
entitled to a reasonable interest on the 
dower- debt or oompensatioa if -she is to 
render an account of the repts and profits.' 
There it was laid down, after H eonsidera- 
tion of the authorities on ' Muhammadaff 
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LaW| inoladiog the Serjiyah and Maonaghten’s 
Precedents of Marriage, eta., case XXIV, and 
Macnagbten’a Preaedents of Debts and 
Seoarifcies, ease X, that the widow of a 
Muasalman in possession of her hnsband’s 
estate, nnder a claim of dower, bae a lien 
upon it, as against those entitled as heirs 
and is entitled to possession of it as against 
them until her claim for dower is satisfied. 
This right is not founded on any agreement 
with her co-heirs, or their consent, or the 
eonsent of her husband obtained in hia 
lifetime. This is made specially char from 
Maonaghten’s oa'o XXIV cited in^ the 
judgment. The learned Judges also cite a 
number of decisions, including the judgment of 
the Privy Council in Ameer oon ni'smv. Moorod* 
oon mwa (16) above referred to. They 
were quite oonEOious of the fact that that 
was a case between Sheas, for they go on 
to point out that “according to the Shea 
doctrine, the creditor has power to sell 
landed property to an amount sufficient 
to satisfy the dower withont recourse to the 
public authorities;” but, “ according to the 
Sunnie doctrine, the creditor has simply a 
lien. on any land of the debtor, and cannot 
take them over so as to acquire an absolute 
title in satisfaction of the dower, without 
the consent of the heirs, or a decree of 
Court.” This statement of the law clearly 
negatives the proposition that the consent 
of the heirs is necessary to create a widow’s 
lien for dower. 

In Ahmed Hotsein v. Rhodeia (19) Sir 
Barnes Peacock, 0. J., held again, sit* 
ting with Dwarkanath Mitter, J., that the 
widow was entitled to a lien for whatever 
dower remained due to her and that the heirs 
could not recover the property so long as any 
portion of the dower remained nnsatiafied* 
So far as one can gather, he did not rest 
the widow’s right on the fact of her being 
in possession. In any case that judgment 
does not in the least suggest that the 
widow, in order to acquire a valid lien, 
muat have entered into possession with the 
eonsent of her hnsband’e heirs. The same 
deduetion is to be made from an earlier 
judgment of Sir Barnes Peacook reported 
on the margin of the above ease, «*•., Synd 
Atahur AU T. AUaf Fatima (37). The oaw of 
Mm Mehtr AUy ▼. Mueammat Amanee inB) 

(87) 10 W. E. 870. 

(88) |U W. B. 218. 

S8 


also recognised the Muhammadan widow’s 
lien for dower over the property of which 
she was in possession, in the sense that the 
lien must be satisfied like that of any 
other creditor before the estate is distri- 
buted among the heirs, not that she was 
entitled to any preference over the other 
creditors. 

In the Allahabad High Court the question 
was fully considered in Synd Imdad Bossein v, 
Mutammat Bossexnee Buhh (39) printed as 
an appendix to Balund Khan v. Musammai 
Janee (15) and the learned Judges then 
followed the ruling of Sir Barnes Peacook 
in Ahmed Bossein v. Khodeja (1 9) and also 
an earlier decision of the Allahabad High 
Court. 

The Judicial Committee considered this 
question in a case arising among the 
Sonnies in Bebee Bachun v. Hamid 
Bossein (3). There no agreement by the 
husband to pledge the property for dower 
was proved and the widow was put in pos- 
seseioD of the husband’s estate after his 
death by the Collector inspite _ of the 
opposition of the other heirs. Their Lord- 
ships did not find it necessary to state 
whether this right of the widow’s lien for 
dower was a lien strictly so called, although 
it was BO stated in the judgment of Sir 
Barnes Peacock above referred to, but they 
say that whatever the right may be called, 
it appears to be founded on the power of 
the widow, as a creditor for her dower, 
to hold the property of her husband, of 
whioh she has lawfully, and withont force 
or fraud, obtained possession until her debt 
is eatisfied, with the liability to account 
to those entitled to the property, subject 
to the claim for the profits received. They 
did not Bay that it was necessary for the 
widow’s right to arise that she should 
have obtained posseasion of the property 
with the consent of or under an agreement 
with her deceased husband or hie heirs ; 
if that were a necessary condition, her elatm 
would not have been suetained upon the 
facts, though the oo heirs did not for a 
long time after she obtained possession take 
any steps to dispossess her. It is alsosignifio- 
ant that they relied on their previous ruling 
in Ameer^oon-nissa v. Hoorad-un^nissa (16) 
in support of the law as they enunciated iti 

4 

(89) 2 N. W. K-H. 0,'E. 827i 
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> Then reverting to the Allahabad High 
Court, in AH Muhammad Khan v. Azitullah 
Ekan (12), this lien was reoogoised, al* 
though the learned Judges were of opinion 
that it was a persona) right and did not 
pass to the purchaser of the estate from 
the widow. In Azizullah Shan v. Ahmad 
AH Khan (30) Mabraood, J., held that a 
Muhammadan widow lawfully in possession 
of her husband’s estate oooupied a pceition 
analogous to that of a mortgagee, whose 
possession could not be disturbed until the 
^ower.debt had been satisded and that 
on the widow’s death if the dower remained 
unsatisBed, her heirs were entitled to succeed 
her in tbe possession of the property. Mr. 
Justice Mahmnod required as a condition 
of validity of the widow’s right that she 
should be lawfully in poesession, following 
in this ooDDection the rulings of tbe Privy 
Council and tbe Allahabad High Cour', and 
not that she should have obtained pos^eS' 
sioD with tbe consent of her husband’s 
^irs. This was in 1865. In Amani Begam 
V. Muhammad KarimuUah (2) tbe law was 
enunciated to tbe same effect in a carefully 
qoneidered judgment upon a review of tbe 
more important rulings. 

, Tbe first clear note of disfeot, so far 
as I can see, was expresced in Amanat an- 
niega v. BQshir-un'nissa (fi) referred to 
above. Edge, C. J., eaye; So far as we 
are aware, neither a Muhammadan widow 
nor any other creditor can give themselves 
a lien by taki^r possession, without tbe 
consent or tbe authority cf tbe persons 
entitled, of propsrty to tbe possession of 
which those other pereons are entitled. If 
a Muhammadan widow entitled to dower 
has not obtained pcssefsion lawfully, that 
is, by contract with her husband, by his pot- 
ting her into possession or by her being 
allowed, with the consent of tbe heirs, on 
bis death to teke possession in lieu of 
dower, and thus to obtain a lien for her 
dower, the cannot obtain that lien by 
taking possession, adversely to the other 
heirs, of properly to the possession of which 
they, and she in respect of her share in 

are entitled. It would be 
otherwise if the heirs consented to her 
taking possession in order to acquire a 
lien.” In no other case could the widow’s 
possession be said to’ have been lawfully 
obtained within the meaning of the 
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judgment of tbe Privy Council in 
Bebee Bachun v. Hamid Sotsein (3). 
The learned Judges say that their con- 
elusion is supported by tbe care of Mvenm- 
mot Wahid un nissa v. Musammot Shuhrat- 
tun (40), the decision in which was ap- 
proved by tbeir Lordships in the case of 
Bazayet Hossein v. Dcoli Ohund (24), and 
also by the decisions of the Allahabad 
High Court in Musammot Meerun v. Musam^ 
mot NaUebun (4l), AH Muhammad Khan 
V. Azizullah Khan (*2) and of tbe Calcutta 
High Coert in Pr&r Mehrun v. Mtisam- 
mat Kubeerun (42). Of these oases the 
decision in Bibi Mehrun v. Musammot 
Kubeerun \4*2) to seme extent bears out 
tbe learned Judges. What was aotually 
decided in that case, however, was that 
according to Muhammadan Law a simple 
contract for a money payment in lien of 
dower did not necessarily give the wife a 
lieu over her husband’s property. But it 
is observed that ‘‘if oh tbe death of her 
hosbaid (he heirs allow her to get posses- 
eioD of any of bis property, and to hold 
it in lieu of payment of what may be 
doe to her under tbe contract, she will 
have a lien on that as against tbe beirs.” 
It does not appear that tbe case of a 
widow lawfully in possession without 
the consent of tbe heirs was specifically 
before them. The authority they refer to— : 
the decision in Meer Meher Ally v, Musammat 
Amanee (38)— only held that a wii^oif 
having a lieu was not entitled to any special 
charge on the estate or preference of any 
sort as against tbe other creditors, and the 
learned Judges do cot profess to lay down 
tbe conditions under which tbe widor^’s lisp 
arises under tbe Muhammadan Law. Iq 
Musammot Wahid an nissa v. Musammot 
Shubratiun (40) tbe only point wbiob was 
decided was that a Muhammadan widow bad' 
no lien on any specific property of her dq* 
ceased husband so as to enable her to folio??, 
that property, as in the case of a mprtv 
gage, into the bands of a bona fide par', 
chaser for value from one of the heira of-; 
the husband. Sir Charles Hobboo8e, J.,. 7 bqi 
examined the previous deoisipos at 8,oinf ’• 
length, stated their effect in oases wh6rq>; 


(40) 6 B. L. B. 54{ 14 W. B. 239. 
(41J (1867) N. W. P. H. 0. B. 836. 
(42) 13 W. B. 49. 
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tbe widow was in possession io tbe&e words: 
'They are, 1 think, all of tbeoi oases in 
whiob dower being admitted to bs dae, 
the widow was or bad been in possession 
of the whole estate, and in whiob the 
heirs eongbt to oast the widow withont 
having previoasly paid the amount of the 
dower or debt. Now, it seems to me that 
in sooh a oase under the Muhammadan 
Law, had it not been the oase of a widow 
espeoially, but that of any other oreditor, 
suoh oreditor, eqaally with the widow, 
would have been entitled to hold over the 
estate of whiob be was in possession aotil 
his debt bad been paid off." Farther oo, 
no doubt be gives as bis own opinion, 
foanded on Maonagbten’s etatement of the 
Mabammadan Law as to mortgages and 
pawns, that the seizore of the property 
mast be given by the owner and that the 
ooDsent of the hasband or hie heirs after bis 
death was neoessary for the validity of a 
lien for dower where the widow is in 
possession. Looh, J., treating the question 
entirety from the Mabammadan poiot of 
view observes: — ' It may be here remarked 
that the deeieions of this Court appear 
almost invariably to have treated the widow 
in possession of her hasband’s property io 
the light of a mortgagee or pawnee so 
far as her dower is oonoerned, and have 
held that she ooald not be deprived of 
posseeeion till her olaim for dower is satis- 
fied.'’ He dees not say that saoh posses- 
sion most have been obtained with the 
oonsent of her bosbaoi or bis heirs. In 
Batayet Hot$ein v. DooU Ohund (24) Sir 
Barnes Peaoook delivering the jadgmeot of 
the Jadioial Committee approved of the rating 
in Musammat Wahid un nisii v. Musammat 
Shuhrattun (40) on the question for 
eoieion before them in these words:— 
Their Lordships entirely otoiar in the 
view of the law wbioh was laid down io 
ihe oaee eited from the 6ch Bsngal Low 
Reports and the other authorities oited, 
and are of opinion that a oreditor of a 
jeoeased Mabomedan cannot follow hie estate 
into the hands of a bona fido parobaser for 
value to whom it has bsea alienated by 
^ie heir ai*law.” Ona sanaot presame that 
(a wanted to qndoree aoy scatemrot that 
jrhare a widow was lawfully in possession 
^ bar husband's estate ebe would not 
laciaira a valid lien ooless she had obtaiued 


saoh possessioQ with the oonsent of he^ 
hasband or his heirs, for as 1 have shown* 
be was himself a party to more than one 
rating io whiob, as Chief Jastioe of the 
Caloatta High Goarf, he had upheld the 
lien of a Mobammadan widow in possession 
without reqairing that suoh possession 
shoold have been obtained with the oonsent 
of her hasband or bis heirs. The oase of Mu- 
sammat Meerun v. Musammat Naieebun (11) 
does oontain a dictum wbioh bears oat the 
view expounded in Amanat un nissa v. 
Bashir-un nissa (6), bat [ do not 6ad that 
either the prevloas deoisions or the authori- 
ties on Mabammadan Law are disoassed 
there and oase No. XXXVlIof Maonaghten’e 
Preoedents of Marriage, eto., referred to in 
the jodgment only lays down that a widow 
oannot take possession of her husband’s 
landed property on her own aatbority in 
virtae of her olaim for dower withont a 
jadioial order. 

The view of the law stated in Amamt- 
an nissa v. Bashir un-nisea (6) was canvassed 
in that Coart in Ali Bakhsh v. Alah Dad 
Khan (9) and distinotly disapproved so 
aUo the Caloatta deoision in Sab an Betoa 
V. Ansir wl-din (4) dissented from that 
ruling, holding that it was sufficient t'f the 
widoff entered into possession lawfully and 
without foroe or fraud and that it was not 
neoessary that ebe sboald have done so 
aader an agreement with her husband or 
his heira [^es also [fmatul Meh'li v. Kulsum 
(21)]. The only Arable treatise on Mubam- 
madan Law to which my attentioa is drawn 
as oontaining a direct dictun oo this quss. 
tion is Kbazanat nl riwayah, oSaptsr oa 
dower ; the passage is to this eSeot : — " The 
woman is entitled to take the amoaat of 
her dower from the estate of her deceased 
hasband without the oonsent of bis heire, if 
the estate oonsist.sof <iirAamiand dinars'* (t.e, 
oorrent ooios) ; ‘bat if it oonsists of property 
wbioh needs be sold, so moob will be sold as 
is neceasary and her dower will be paid 
theraont, whether that property has been 
bequeathed by her basbaod or not, and 
she will take it," (t. e , her dower) "with* 
oot the oonsent of the heirs." 1 am not 
aware that this book has been printed, 
bat it seems to be io vogae in British India 
as it is relied on in Majmoooa Fatawa of 
Mahammad Abdul Hye of Luokootv on 



913 Indian 

BEEJU EEfC C. UOORTBUJi SiHIB. 

this very point. (See page 86, 1882, Lneknow 
Edition ) 1 would not have felt justified in 
basing my opinion solely on this treatise, 
but I cite the qootatioo to show that it is in 
support of the view taken by the Courts in 
the majority of the oases referred to and also 
in aooord with the principles of Muhammadan 
Law on the subjeot. 

All the authorities suggest that the 
Muhammadan widow's lien for dower on 
property of which she is in possession 
arises not by virtue of any agreement with 
her husband or bis heirs hot by the pro* 
visions of Muhammadan Law relating to the 
administration of a deoeased person’s estate. 
That is why it stands on the same footing 
as any other creditor’s lien. If a widow 
or)any other creditor of a deneaeed Mubamma* 
dan acquired the rights of a pledgee or 
pawnee by reason of being placed in posses* 
sion of the deoeased person’s property by 
the consent of bis heirs, tb(n she or he 
would have a preferential right relatively to 
the rights of other creditors of the deoeased. 
If it is not as a pledgee, properly so called, 
that a widow having a claim for dower 
has a lien over property in her possession, 
then there can be no necessity under the 
Muhammadan Law that she should have oh* 
tained possession with the consent of the 
heirs. What is called a widow’s lien in this 
connection is founded on the rule of 
Mubemmadan Law as to the administration of 
a deoeased person’s estate, tig., that a creditor 
who has obtained possession of the property of 
the deoeased debtor should be allowed to con* 
tinue in possession until the debt is satisfied. 
Supposing the estate is insolvent, he is not 
entitled to ask that bis debt should be 
paid in full before the estate is distributed 
pro rata among the other creditors. The 
right of the widow or of any other oi editor 
similarly situated is no more than this, that 
the heirs are not entitled to recover the 
property in their possession until the debt 
is satisfied, because under the Muhammadan 
Law the diftribution of the estate is 
postponed till after payment of all debts 
owing by the deceased, including the dower 
due to his wife. This principle is laid 
down in every authoritative text book of 
Muhammadan law. In the Serjiyah it is 
stated: “There belong to the property of a 
person deoeased four' successive duties to 
be performed by the Magistrate : First, 
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funeral ceremony and bnrial, etc. ; next, the 
discharge of his just debts from the whole of 
his remaining effects; then, the payment of his 
legacies out of a third of wbat remains after 
bis debts are paid ; and, lastly, the distribu- 
tion of the residne amongst his'saooessors, 
etc.” See also Maonaghten’s Principles of 
Mnbammadan Law, Chapter 1, section 1, 
paragraph 5. It is npon that principle that 
case X in Macnagbten’s Precedents of Debts 
and Securities is based. There the question is 
pnt: “ A man dies being indebted to bis wife 
for her dower. Has she a lien on the personal 
property left by her husband in satisfaction of 
pnoh dower in preference to the other beirsP” 
[See Woomaiool Fatima Begam v. BdeerunnMa 
EAorJttwClS).] “Answer:“lf the other heirs pay 
the widow the amonnt of her dower, she has 
no claim on the property left by her bnsband, 
except for her legal share of the inheritance; 
and if they do not pay her the amount of her 
dower, she has, in the first instance, a 
prior claim, on account vf her dower, on the 
property left by her bnsband, whether real 
or personal. The residne, after her claim 
is satisfied, will be divided between her and 
the other heirs, according to their respective 
shares of inheritance.” And in Mao- 
nagbten'e Precedents of Marriage, etc , Case 
XXIY, it ia said that “there is distinction 
between money and other property in oa!4e8 
of dower, vis., that the widow is at liberty 
to take the former description of property 
over which she has absolute power; bat as to 
the other property, she is entitled to a lien 
on it as seentity for the debt, and it does 
not become her property absolntely without 
the oonsent of the heirs or a judioial decree. 
Where the debt is large and the property 
is small, the former neoepsarily absorbs 
the latter, in spite of any objection urged 
by the heirs, who, until they pay the 
debt, have no legal olaim against the 
creditor in possession to deliver up the 
estate.” The rnling of the Judicial 
Committee in Behee Bachun v. Bamid 
Hosiein (3), however, requires, following a 
number of rnlings of the Indian Courts on 
this point, that the widow’s possession 
will only be recognised if she obtained it 
lawfully and without force or fraud, n 
one may eay so, I can quite understand 
such a limitation, for it is against the 
policy cf the law that possession obtained 
unlawfully or by nee of force Ur fraud should 
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be reooRniaed by the Conrta, althoagh the 
limitation is not laid down in bo many 
words in the texts on Muhammadan Law. 
Bat to go further end to say that the 
posseesion must be taken with the consent 
of the heirs would be entirely to ignore 
the principle on which the right of the 
widow in possession is based. She is also 
one of the heirs under the Muhammadan Law 
in addition to her being a creditor to the 
extent of the dower which remains unpaid. 

If she peaceably enters into possession, such 
possession would undoubtedly be lawful by 
virtue of her position as an heir, if not 
also ae a creditor. Suppose, on the 
other hand, she entered into possession 
under a false claim of gift or purchase, 
that possession might not justify her 
in claiming a lien for her unpaid dower 
any more than if she had obtained possession 

by force. 

My answer, therefore, to the nrst 
question will be that a Muhammadan widow, 
who is lawfully, and without force or 
fraud, in poeeeseion of her husband s 
property, is entitled to retain poeeeseion of 
Buoh property as against his other heirs 
until her dower is satisded, even though 
such poseeseioD was not obtained with the 
ooneent (express or implied) of, or under 
an agreement with, her hneband or his 
other heirs, and that each property would 
not be divided among the heirs until the 
dower debt is satisfied. In order that the 
second question, whether a vendee fro*n a 
Muhammadan widow of the property of which 
she ifl in poseeseion in lien of dower has 
the eame power as she bad in respect of 
the dower due to her, may be answered, 
we have to consider whether the right 
of the widow in possession of her husband’s 
property in lieu of her dower to retain 
Bueh possession until her dower is satisfied 
is transferable at all or whether it is a 
purely personal right. There ia no express 
text of Muhammadan Law, so far as one can 
eee, dealing with the point. Macneghten 
in the passage already cited speaks of 
sneh a right as a eecurity for pay. 
ment of the dower debt. The ^ 
of the Courts are almost equally divided, la 
Antullah Jlfcan v. Ahmad AU Khan VdO) 
Mabmood, J., describes the position of the 
widow as analag me to that of a mortpgee, 
while in AH Uuhammad Khan v. Anwllah 


Khan (12) it was treated as a persona 1 
right and did not pass to a purtjbaser of 

the estate from the widow. 

recent rulings in that Court Chief Justioe 

Eigein Hadi Ah v. Akbar Ah ‘J 

a purely personal right 
survive to her heirp; and it is also described 
in Muzofar AU Khan v. Parbati (10), where 
they say that such a right is not transferable 
and is nothing more than an loterest m 
property restricted in its enjoyment to the 
owner personally; in Wahid Ah Ehan y. 
Tori Bam (43) it was held to be heritable 

right and one capable of being transferred. 

The same appears to be the view taken m 

Tahirunnma v. Nawab JTasan 
QhuJan Ali v. Saffir ul nissa Btbt (45) it was 
ruled that the widow’s right, though anaUgons 
to that of a mortgagee, was not in all 
respects that of a usufructuary mortgagee so 
as to preclude her from euing for her 
dower. In Bombay the view that prevailed 

is that it is not a mere 

it is a substantive right which is heritable 

and transferable. [See iTajidmion v. 

Saheb Jan (13).) In this Court the only 
question that arose in this connection at 
all was whether the widow’s hen for dower 
wonli give her any right as against a 
purchaser in execution of a decree for sale 
passed on a mortgage executed by the 

husband ' and it was 

negative, the learned Judges bolding that 

the lien did not stand on the 

that arising from a mortgage (bee Ameer 

Ammnl v. Sankaranarayanan Chetty U6} ] 

In Naxcab Mahomed Ameenuddem Khan y. 

heirs of the widow in possseeion who bad 
Bucoeeded her on her death could not be 
ousted from possession unless the dower 
was paid. It must be noted, however, that 
no objection was taken before the Privy 
Council to this part of the decree. Oh 
principle, the right of the widow to retain 
Leession till the satisfaction of her dower 
debt must, in my opinion, be held as 


f43i 21 lud Oaa. 91} 3^ A.BBl; H A. L. J; ^6* 
laai 8 Ind. Ca*. 938} 36 A. 668; 12 A. L. J. 

23 A. 432, A. W. N. (1901) 124. 
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against the olaims of the heirs to be a 
right capable of de'esndiog to her heirs 
and of being transferred by her along with 
the right to dower. The law gives her the 
right not beoaose she is the widow of her 
deoeased hasband bot in her oapaoity as 
one of bis creditors. When the widow 
dies, all l er rights of the nature of crin 
oonneotiou with property descend ander 
the Muhammadan Law to her heirs, and 
there seems to be no reason to make an 
exception to the rule with respect to this 
right of heirs, which it may be mentioned 
would often be a very valuable right. 
Take the case where the widow has been 
in possession for more than three years 
and dies before the dower debt is satisBed; 
the heirs would not be able to recover 
the uDsatished portion of the dower if the 
right to retain posssssion did not descend 
to them. Similarly, the widow can transfer 
a dower-debt and I can conceive of no 
good reason why she should not be able 
to transfer her right to remain in 

possession of the property of which she 
has obtained possession as a means of 
realising that debt. It may well be that 
she does not acquire all the rights of a 
mortgagee properly so called by virtue of 
this lien. Kjr instance, she may not be 
entitled to sue for the sale of the property 
to realise the debt [see Qhulam Ali v. Sagir. 
ul nissa Bibi iib)], or to claim preference 
as against an auction-purchaser in execu- 
tion of a decree passed on a mortgage 
executed by her husband. Ameer Ammal 
V. Sonkaranarayanan Ohetty (231. But to 
the limited extent that this right is 
recognised as seonrity for payment of the 
dower-debt, there is no reason why it 
could not be passed to a transferee of the 
dower-debt or transmitted to her heirs. 

V- ^yMlock 

Ubl the judgment of the Privy Council 
m buniar v, Parbati (2i) and Ibrahim 
Bowlhen v. Savgaram GhtUy (47)] that a 
person in peaceable possession of land as 
asra.nat every one bat the trne owner, baa 
an interest capable ot being inherited. 

Then the next question is:— Has a 

vendee from a Muhammadan widow in 

(40) (1865) 1 Q J). 1 atp 6^85 L. J. Q. B 17-11 
Jiir. (N. 8., 926, .3 L. T. 26*5 14 W. H. 26 ' 

(47) £6il.£04. . 


possession of her husband’s property tor 
payment of her dower tbe same right as 
the widow in respect of the dower dna to 
her, in oases where the widow has alienated 
the property and the alienation is impeached 
by the other heirs. As pointed oat above, 
the nidow has no power to sell the property 
in her possession and, therefore, the salp 
itself will not bind her husband’s heirs, 
She, however, could transfer her right to 
possession abng with the dower-debt and 
in my opinion the alienation mast be 
upheld to that extent. Toe principle of 
law in this connection, which is bxsed on 
jiaticp, equity and good coosciencSi is well 

t3 


estabhsbed and is recognised in section 41. 
of the Transfer of Property Act in these 
terms: — Where a person erroneously repre- 
sents that he is authorized to transfer 
certain immoveable property and professes 
to transfer such property for coDsideratio'n, 
such transfer shall, at the option of the 
transferee, operate on any interest which 
the transferor may acquire in snsh property 
at any time daring which the contract of 
transfer subsists.” I would, therefore, 
answer the second question in tte 
affirmative; that is to say, the purchaser, 
to the extent of the unpaid portion of the 
widow 8 dower, is entitled to retain poses- 
sion of the property sold to him as against 
tbe heirs until the dower-debt is eatisfiad, 
but that the sale itself is invalid and not 
binding on her heirs. 

Oldfisld, j .— 1 agree. 

SiauiGiKi Aitab, J. — It bas been argued 
that the two questions submitted for the 
consideration of the Pull Bsnob have been 
too broadly worded and that the facts 
of tbe case do not demand auswers for 
both these questions. That is a matter 
which need not bs discussed. We have to 
answer the questions which apparently in 
the opinion of tbe referring Judges arise 
for consideration. Upon the first question 
the position is this. There is a large 
of opinion in Calcutta and in 
Allahabad to the effect that a widow of 
a deoeased Muhammadan, who takes peacsfal 
possession of his property, is entitled to 
retain it until her dower is paid. These 
ear y oases only impose two conditional 
1 he possession must be lawful, and it 
on d not have been acquired by fraud 
or by force. Tbe few ibn ' ‘ * 
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Bntborit’esto which Mr. Venkataraiaa Sastriar 
drew our attention eeem to support this view. 
Sir Roland Wilson in bis Muhammadan Law 
etrongly advocates it. Mr. Maonaghten io his 
precedents takes the same view. In Ameer oon- 
hti«a V. Sdoorad’Oon nissa (16), although the 
question was not directly decided, the dscres 
■Suggested by the Judicial Committee is not 
^uite consistent with the view that possession 
should be obtained with the consent of the 
‘heirs. At page ‘219 of the volume the opinion 
•of the Monlvi is quoted, which is to the effect 
that a Muhammadan lady can without reoourBO 
to Courts transfer the property which she has 
taken in lieu of dower. Tbisdeoision wasoon- 
sldered by the Judicial Committee io 
Behee Bachun v. H<imid Hmein (8). 
In that case poseession was given to the 
widow by the Collector. Certainly it was not a 
ease in which posseaeion commenced with the 
consent of the heirs. Here again there is no 
limitation in the judgment to the effect that 
unless possession is taken with the ooossnt of 
the heirs the widow will not be entitled to 
retain it. The last Privy Council case, Hamira 
Bibi V. Zubjida Bibi (1). for the tirst time as 
far as the Judicial Committee is concerned 
etated that possession should be obtained not 
only lawfully and without fraud or force 
but should have been "ailh the consent of the 
heirs of the deceased." It was suggested that 
this reservation about consent was altogether 
unnecessary for the decision of the case 
before the Board. On the face of it, it 
looks as if this oontentiou is right. It is 
necessary to consider, therefore, whether 
it is a deliberate pronouncameDt by the 
Judicial Committee on the question. For 
that purpose, I shall to some extent 
examine the case-law in Bengal and 
Allahabad, la Calcutta the 6rat reported 
Case brought to our notice is 
Janes Khanum v. Amatool Fatima Begam 
(17). That was a ease in which 
it was sought to distinguish between the 
Bhii hnd the Sunni doctrine as regards 
the right supervening on taking posses- 
sion. Oobsent is not mentioned as a factor 

10 be taken into account. Io Ahmei 
Hosiein T. Khodeja (19). and in 
the tgee at page 370 of that volume which 

11 apphoded as a foot note, there o said not 

have been any question of eonient. Btbie 
Tajim, y. Syui Wahed dU (20) also does 
nore^k qI consent, H^hdi y, 


Kulsum (21) is another decision to the 
same effao'. In Sibjan Bewi v Ansar ui- 
Din (4) Mr. Jastics Mooksrjes vary 
elaborately examined this theory of the 
necessity for the consent of the heirs. 
He criticises adversely the view of Sir 
John Edge in Amant-un nissi v. Bos.^tV-un« 
nsisa (6) and points out that it would bs 
meaningless to import the idea of 
a consent where possession has bseo 
taken peacefully and without fraud. In 
AfM%am7ia'i Shrafat v. Wahida Sultan 
Begum (7) that view was upheld. On the 
other hand Bibi Tasliman v. Kasinan 
(5) adopted the view euauioited in 
4manc<-ttn-nwji v. Baihir-un>I^is3X (6). 
These are ell the Calcutta oases. As regards 
Allahabad, in Musamnal Heerun v. Uusamnat 
Naieebun (41) it was held that possession 
taken without fraud would snffioe to unable 
the widov to retain possession and to get 
her dower paid out of the income. In 
Anani Begam v. Muhammad KarimullaK (2), 
which defines what lawful possession is, 
there is no soggestioo that it should have 
been obtained with the consent of the 
heirs. Sir John Edge in Amanal un nissa v. 
Basfeir un-msw (6) stated the law thus: — 
"If a Muhammadan widow entitled to dower 
has not obtained possession lawfully, that 
ia, by contract with her husband, by his 
patting her into posssssion or by her being 
allowed with the oon^nt of the heirs, oa 
bis death, to take possession io lieu of dower, 
aid thus to obtain a lien for her dower, 
she cannot obtain that lien by taking 
possession, adversely to the other heirs, of 
property to the possession of which they, 
and ehe in respect of her share in the 
ioheritanoe, are entitled. It would bs 
otherwise if the heirs consented to her 
taking possession in order to asquirs a 
lieu.’* In later oases in Allahabad this 
view was not followed. In Ali Bakhsh v. 
Alah Dad Khan (9) the learned Judges dis- 
tinctly differed from Amanit un mssa v. 
Bashir un nissa (6). U is with raferencs 
to these authorities that we have to deal 
with thedtefunof the Judicial Committee. 
Sir John Edge was cos of the msmbsrs of 
tbs Board who beard Rimira Bibi v; 
Zubaiiii Bibi (1). The Bt. Honourable 
Mr. Ameer Ali was another msmbCr. 
jJibjon Bewa v. Ansar ui- Din (t), 11 

which the vie«y of Bir Jobtr Eigd h 
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Amanat^uP’titssa v. Ba8hir^un•n^88a (c ) has 
been oritioieed, was quoted at the Bar. 
Under these oiroomstanoes having regard 
to the oonstitution of the Benoh and having 
regard to the faot that the view opposed 
to Amanat-un-nissa v. Bashir-unmnis8a (6) 
was placed before the Jadioial Committee, 
is it open to us to say that the statement of 
the law in Samira Bibi v. Zubaida Bibi (l) 
is an ohiUr dictum whioh is not binding 
on Indian Courts. So far as Madras is 
coneerned, there is no course of decisions 
on the question. In Calsutta and in Allaha* 
bad this dictum may affect vested rights 
and may lead to some nnsettlement. There 
is one thing to be said in favour of the 
dictum of the Privy Council. By taking 
possession for dower the dower>debt is placed 
in a higher category than ordinary debts. 
It really amounts to giving preference to 
one creditor over others. It may not be on* 
reasonable under these oiroumstanoes that 
the law should insist that the consent of 
the other heirs should be obtained for such 
an exceptional treatment of a debt. There 
is another consideration which Mr. Narasimba 
Aiyangar pressed before us. Supposing 
the dower-debt had become barred by limi* 
tatioD, and the widow takes possession more 
than three years after it had become due. 
If she enters into possession, she would be 
stipulating for the payment of a barred 
debt in preference to the payment of 
running debts. In these eircnmi>tanoee, it 
may be unreasonable to lay down that with- 
out the consent of the other heirs such a 
preference should be obtained. On the other 
side it was argued that the object of the 
law in permitting the wife to take and 
retain possession of her husband’s property 
is to pot a check on the tendency to divorce 
the wife without proper reasons. This 
would be defeated if consent predicated as 
a condition precedent. Further in most 
oases the amount of the dower will be 
disputed by the other heirs and they are 
not likely to permit the widow to assume 
possession. None of these oonsiderations 
have been discussed in Samira Bibi v. 
Zubaida Bibi (1) and I am, therefore, not 
prepared to differ from the Officiating Chief 
Justice, whose view in such matters is entitl- 
ed to great respect, in holding that the 
Judicial Committee did not intend to decide 
definitely that possession taken without con 


sent will not give the widow the right to 
retain it until the dower debt is dis- 
charged. 

Now I go to the second question. 1 
feel no doubt on this point that our answer 
should be in the affirmative. Assuming 
that the widow has taken possession with 
the consent of the heirs and lawfully, I 
fail to see why her remedies should not be 
transferred. There is considerable author- 
ity for the proposition that it can be 
inherited, Kummur-oon-nissa Begam v. 
Mahomed Sugsun (26), Panchanan Bose 
V. Qurudas Roy (48), 3fa;Vdm»an v. Bibi 
Baheh Jan (13), Alt Bakhgh v. Allah Dad 
Khan (9), Tahtrunnusa v. Natcab hattm 
(44) and Basir Alt v. Nazir AH (31). 
Against these there is Alt Muhammad Khan 
V. AeizuUah Khan (12), Sadi AU v. Akbar 
Ali (11) and Muzoffar AU Khan v. Parbati 
(10). The Muhammadan text book writers 
including Macnaghten and Sir Boland 
Wilson seem to incline to the view that 
the right can be transferred and inherited. 
No doubt under the English law, ordinarily 
speaking, a lien is not transferable. See 19 
Ealsbury, page 2. But that is because a 
lien has been regarded as a personal privilege. 
Even in England there are ezeeptione in 
favour of certain classes of lien-bolders. 
But I do not think that the right to retain 
possession and to pay herself out of the 
proceeds, which a Muhammadan widow 
acquires, is of the same kind as the lien 
considered in English oases. It is more in 
the nature of a charge on the property, 
because as I said before, the right to pay 
herself out of the income is incident to the 
possession taken by a widow. Maina Bibi v. 
Wan Ahmad (49), on which Mr. Narasimba 
Aiyangar strongly relied, does not really 
decide the question. That was a case in 
which a decree was obtained by the heirs 
against the widow for possession of the 
property which she had taken in lien of 
dower. The decree provided that on pay- 
ment to the widow of the amount due, 
she should deliver possession and that in 
default of payment within a particular 
time her right to the property should become 
absolute. The amount was not paid in time. 
Thus under the decree she became the 

absolute owner. Tberenfeer she made a 

4S} 9 B R. 187! IH W. E. 3i7. 

(49) 61 Ind. Caa. 242i 17 A. I». J, 629} 1 IT. P- h. B. 
(H. C.) 106} 41 A. 688, 
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gift of tbe property to her daughters. The 
qnestioD was ooosidered whether this deed 
of gift, if otherwise nDeoforeeable, 
ooDveyed to the daughters a right to the 
dower. It was held that as the right to 
the dower and the right to retain posses- 
sion were not speoiBoally transferred, the 
donees were not entitled to stand tn the 
shoes of the donor in that behalf. Ooe 
thing is olear from that jadgment, namely, 
that the dower debt was placed in the same 
oategoryas a mortgage* debt. It is also olear 
that by the failure to pay money in time the 
widow aoqnired a right to the property by 
virtue of the desree, and not by virtue of 
the right she had to retain possession for 
dower. It is further olear that by the deed 
of gift there was not and oould not have 
been any transfer of the right to the doner. 
These oonsiderations do not affeot the 
present ease. 1 have looked into Exhibit I, 
and I 6nd that the widow transferred 
the property for her dower-debt. The 
principle of subrogation ie well reoognieed 
in India, and the prinoiple of equity wbioh 
compels a plaintiff to disoharge a lawful 
debt before reooveriug possession has been 
reoognised in oases of sales by widows, by 
managers and by oo-tenants. 1 fail to 
eee why that prinoiple is not applioahle 
to the oase of a sale by a widow. Tbe 
sale prooeeds were applied to pay tbe dower- 
debt. Therefore the vendee stood in tbe 
shoes of tbe vendor to tbe extent of tbe 
rights whioh she had in tbe property sold. 

I am. therefore, of opinion that tbe right 
whioh the widow bad to remain in 
possession for her dower is oapable of being 
transferred. 

M.to. P. 

Ariewred in affirmative. 
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Seocnd Civil Appeal No. 14 Of 1919. 
July 18, 1919. 

Prefent:— Pandit Kanbaiya Lai, J. C. 
SWAZ ALI SHAN and otbibs— PLA iiTiprs 

— AppiLurrs 

vertue 

QUDBAT ALI AUD AMOTHIB^DSflEDAliTB^ 

Bispokdivtb. 

Jnruiietion o/ Ciuil ani Bevenm OourU^Landlord 


and tenant-^Proprietary or under ■proprietary rights, 
determination of — Ejectment— Revenue Courts, jurist 
diction of, to determine eto/u.v and terms of 
tenancy. 

Id coses to which the U. P. Land Revenue Act 
applies, the Courts of Bevenue have the exclusive 
jurisdictioD to detormioe the statue of a tenant and 
the special and other terms on which such tenant 
holds [p. 922, col. 2.] 

The Civil Courts can decide whether or not a 
person holds tho proprietory or under-proprietary 
rights, but they cannot set aside an ejectment 
proceeding or determine its validity if the interest 
affected is not under-proprietary. [p. 922, col. 2.3 

Appeal against tbs deores of tbe Sob-Judge 
Kheri, dated tbe 24tb Ootober 1918, upholding* 
that of the Munsif. Kheri, dated tbe 
12lh November 1917. 

Mr. Ali Mohammad, for Appellants Nos. 1 
to 4. 

Mr. Kanhaiya Lai holding brief of Mr. 
Putloo Lai, for the Respondents. 

JUDGMENT, — Tbe dispute in this "oase 
relates to oertain plots of land whioh form 
part of tbe Mahal of whioh the defendants 
are the superior proprietors. The plaintiff 
was in oultivatory possession of the said 
plots. Tbe defendants got him ejeoted 
through the Revenue Court, The plaintiff 
sued for possession of tbe said plots on 
tbe allegation that be had a heritable and 
transferable right therein and that tbe 
defendants had no right to eject him from 
tbe same 

The Courts below dismissed tbe olaim. 
Their Boding is that tbe plaintiff bad no 
under-proprietary rights in the said plots. 

It appears that Saadat Khan was 
originally the owner of the Zemindari 
share to whioh tbe disputed plots appertain. 
His right, title and interest were sold by 
anotion in execution of a decree obtained 
by Tokban Sah against him in 1874. In 
the sale proolamation then issued Saadat 
Khan was desoribed as owning a 5*anDa8 
4-pie8 ancestral share in that village 
and as bolding 70 bighae of sir land in 
bis enltivation and in that of his two 
sons (Exhibit D4). At tbe time of the 

sale a right of osoupanoy in the sir land was 

expressly reserved. That right was of the 
kind referred to in seotion 5 of the Oudh 
Rent Aot (XlX of 1868) then in foroe. 

It was not a transferable right and oould 
not, therefore, be under- proprietary. The 
Coorts below were unable to say from tbe 
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©videnee that the plota id diepate formed 
■part b! the aaid 70 bighas of sir land. 
All that the evidence showed waa that 
plot No. 26/2 which forma a part of plot 
No. 39/1, new khasra, and plot No. 29, 
old khasra, which baa now been re. placed 
by No. 44, new khasra, were treated as 
forming part of the said 70 bighas of sir 
land in some prevlooa litigation (Bxbibita 
4 and 6). No Khitauni or Jamabaodi of 
the old Settlement has been file! The 
khasras 61ed are not enoagh to indicate 
what plota are comprised in the aaid sir 
area. A deBnite oonclnsion is not, therefore, 
possible in the ciroaraatanoes. The fact 
remains that even if these plota formed 
part of the said 70 bighas of the sir 
Und in which a right of oosapinoy waa 
reserved to Saadat Khan at the time of 
the sale bis eon, the plaintiff-appellant, 
can have no higher position than that 
which was assigns^ to his father. He 
holds no under-proprietary right and can- 
not, therefore, be restored to possession by the 
Civil Oonrt. 

As observed by their Lordships of the 
Privy Council in Mohammad Abul Eusan 
Khan v. Prag (l), in oases to which the 
XJ. P. Land Revenue Act (III of l90l) 
applies, the Courts of Revenue have the 
eiolusive jurisdiction to determine what 
is the status of a tenant and what are 
the special or other , terms upon which 
such tenant holds. The Civil Courts can 
decide whether or not he holds the pro- 
prietary or under-proprietary rights therein 
but oan go no farther. They cannot set 
aside an ejectment proceeding or determine its 
validity if the interest affected is not under- 
proprietary. 

The appeal fails and is dismissed with 


costs. 


Appeal dismissed. 


(1) as Ind. Cas. 814; 20 0. C. 8; 21 M. L. ’^ 102 } 
15 A; h. J. U3; 19 Botit. L. R. 202; M. W. N. 

2J2 and 458; 32 M. L. J. 388; 210. N. 682; 26 
C. L. J. 165; 6 0. L. J. 34 (P. 0.). 
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PATNA HIGH COURT; 
Miscat/iiiSEOUS Civil Apfeil No, l6l OP 1917. 

February 6, I9l8. 

Preseni:— Mr. Justice Chapman and 
Mr, JusHoe Atkinson, 

RAKHAL CHANDRA DIGAR aho 

ANOTHER— JUDGMENT-DEBrORS — APPBLtiAKTa 

versus 

SIDHI NATH SINGH and others— 

DeCRfE-HOlDBBS — RESPONDENTS. 

Mortgage, suit on^Derree providing for sale oj other 
properties in event of mortgaged property proving 
insujjkient, nature of— Mortgagee, right of, to personal 
decree. 


A decree in a mortgage suit which provides that 
in the event of the mortgaged properties fetching 
a price insufficient to raeot tho mortgage debt, 
there shall be a personal decree against the other 
properties of the mortgagor, is not a raottga^i 
decree in the strict sense of the term, [p 923, col. 2.J 
If a mortgagee brings a suit npon his mortgage 
bond and it is found that tbe mortgage is invalid, 
the mortgagee can realise his dues from other pro- 
perties of tbe mortgagor, unless there is an express 
stipulation in the bond that the mortgago-dobt is to 
be realised from the mortgaged properties alone, 
[p. 923, cols. 1 & 2,] , . I --1 

Appeal against an order of the District 

Judge, Manbhum, dated the 24th March 
1917, affirming that of the Munsif, Raghn- 
natbpor, dated tbe Slst October 1916. 

Mr. B. Basu, for tbe Appellants. 

Mr. Sishir Kumar Aftfra.fortheRespondents. 

JDDGMBNT. 

CHtPMAN. J.— In this ease tbe iiibHgagee, id 
September 1910. obtained a decree in a jnit 
brongbt by him upon bis mortgage bond. The 
decree was in the terms of the compromise, 
which was to the effect that tbe amount agreed 
noon should be recovered from the mortgaged 
properties and that if that should prove in- 
sufficient, the balance should be recovered from 
the oiher properties of tbe mortgagor. Upon 
the mortgaged properties being brought to 
sale, it was found that the mortgage was 
void under section 46 of tbe Chota Nagpor 
Tenancy Act of 1908, which provides^ that 
no transfer by a raiyat of his right in Bis 
holding or any portion thereof by moitgage 
or lease for any period whiSh sicoeds or 
might in any possible event exceed five years 
shall be valid to any exiebt. 

The two lower Odarts have agreed thW 
tbe mortgage was inVilid by reason of the 
provisions of this Act; The decree-holder 
then filed * petition -asking ior afl 
that the other properties Of tbe jadgmeut- 
debtor should be put - up to sale in aco^fd* 
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anoe with the compromise above referred to. 
To this the jndgment-debtor objected on 
two gronnde : firstly, on the ground that 
the other properties could not be brought 
to sale unless there was a second decree 
directing that sale, and, secondly, on the 
ground that it was not open to tbe decree* 
holder to proceed against these properties 
'in execution of his decree but that in 
order to do so he most bring a suit upon 
the personal covenant contained in tbe 
mortgagO'bond. These objections have been 
overruled by both tbe lower Courts and 
the case now comes before us in second 
appeal. 


Of tbe oases cited before us there are 
only two directly bearing upon this point, 
vie., the case of Firibku Narain Singh 
V, Baldeo Mtsra (1) and tbe case reported 
as Bekari Lai v. Basheshar Doyal (2), 
where it was held that if tbe mortgaged 
property cannot be sold in execution of a 
mortgage decree, no desree under section 
SO of tbe Transfer of Property Act can be 
granted. Both these oases were decided 
by learned Judges eitting alone ; and tbe 
former case appears to have been dissented 
from in a later decision reported as Pirbhu 
Narain Singh v. Amir Singh (3Jj Tbe law 
on this subject has been discussed at 
length in the case of Jaterbhai Jorabhai 
V, Qordhan Narsi (4). There can be no 
doubt that at any time, up to tbe sale of 
tbe mortgaged property, tbe mortgagee can 
abandon bis claim against tbe mortgaged 
property and ask for a personal decree 
and bring to sale tbe other properties of 
the mortgagor without 6rst bringing to sale 
tbe mortgaged properties. It is quite clear 
that tf the mortgogee brings a suit upon 
hie mortgage- bond and it is found that the 
mortgage is invalid, it would be most in* 
eqaitable to allow tbe mortgagor to defeat 
the fllaim of tbe mortgagee and to deprive 
him of money which is obviously due to 
him under a personal covenant to pay, 
and that the mortgagee ebould bo proveuted 
from realizing faia does, unless there is an 
aapress atipulation in the hood that the 
mortgage debt is to be rtelieed from the 

(1) 4 A. L. J. 167| A. W» k. (1907) 89; 39 A« 28a 
(8) 14 lad. Dai jS0li B A. L. J. 8“f. 

.ijy. $L. W. S. (IB07) 81{ 29 A ^8). 

M M ini Oac 44fi 8 J B 3^% 17 Boa. 1. B. 


mortgaged properties and from the mortgaged 
properties alone. It is quite clear that there 
was no such stipulation in the present 
case. In fact there is a clear provision in 
the compromise decree that in the event 
of the mortgaged properties fetobing a 
(.rice insufficient to cover the mortgage debt 
there most be a psrsonal decree against the 
other properties of tbe mortgagor. It has 

been argued that this was a mortgage decree 

and can only be executed as such. The 
fact is that it is not a mortgage decree 
in the strict sense of tbe term, inasmuch 
as it oonfains a direction that tbe other 
properties of the mortgagor should be 
proceeded against, and that is not the form 
of a mortgage decree provided by the Trans* 
fer of Property Act. The ordinary procedure 
is to draw up a personal decree against 
the mortgagor only in the event of the sale 
proceeds proving insofficient. In my opinipp 
altbough the correct procedure would have 
been to provide in express terms that there 
was to be a personal decree in the event 
of the mortgage being found to be invalid 
yet I consider that such decrees should not 
be strictly interpreted in India and that 
justice should be administered between 
tbe parties, provided that neither party 
suffers by such a course. In my opinion 
the proper course to adopt in this case is 
to give tbe oompomise decree a liberal 
coDstruolioD. I am of opinion that tbe decree- 
holder is entitled to proceed against tbe 
other properties of tbe mortgagor judgment* 
debtor in tbe event of tbe mortgage being 
found to be invalid. 

1 would dismiss this appeal with costs, 
Atkinson, J. — I oonour. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Exkcct.on or Dboebc Appeal No. 29 

or 1919. 

September 2, 1919. 

Present, ^blr. Stuart, J. 0. 

Musammat BIBI SAIDUNNISSA— AgoriOM. 

POBCdASta — ApriLLiST 
versus 

FAIYaZ HUSAIN amo ot.iibi— Ob/sotobs 
MUHAMM iD HASAN—JeoflMMT- ' 


U B B rOB ~ Rffl PONPl NTJ. 

Civil Precedure Code (Ad Vo/lKs), O.Xtt, 


> « 
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96, 97,98, 99, \OZSxecution of decree— Sale— Auction, 
purchaser, appUcalion by, for recovery of possession, 
dismissal of- Appeal, whether lies— Remedy of auction, 
purchaser. 

While proceedings for the sale of certain mort* 
gaged property were pending, the mortgagor execut. 
ed leases of certain land included in the mortgaged 
property for 40 years. The mortgagee purchased 
the property in auction sale and applied under 
Order XXI, rule 97, of the Civil Procedure Code for 
possession of the same. The lower Court held that 
the leases wore collusive, but declined to interfere 
with the possession of the lessees and passed an 
order under Order XXI, rule 96, of the Code that it 
should be proclaimed that the interest of the mort. 
gagor had been transferred to the auction.purcbaser: 

Held, tl) that the order of the lower Court amount- 
ed to an order dismissing the application of the 
decree-holder under Order XXI. rule 99, of the Civil 
Procedure Code: 

( 2 ) that the auction-purchaser, who was a party 
other than the judgmentidebtor against whom an 
order had been made under Order XXI, rule 99, of 
the Civil Procedure Code, had no right of appeal 
and that bis remedy was to institute a suit against 
the occupiers for their ejectment. 

Appeal against the decree of the Subordi* 
nate Judge, Bara B\nki, dated the 14th 
April iyl9. 

Mr. NiamaiulUh, for the Appellant. 

Mr. Basudeo Lai, for Respondents Nos. 1 

and 3. 

JUDGMENT.— Muhammad Husain had 
ezeouted a simple mortgage. A suit was 
brought on the basis of this mortgage and 
a deoree was passed against Mohammad 
Husain deolariog a lien on the mortgaged 
property. While prooeedings for the sale 
of the mortgaged property were pending, 
Muhammad Husain ezeou-ed leases of 
certain land included in the mortgaged 
property in favour of his own relations, 
These leases were ezecated on the 7th 
February 1918. Muhammad Husain appar* 
ently claimed to have cultivated the land 
leased continuously for over twelve years. 
On the 2lBt October 1918 the property 
in question was sold and purchased by 
Musammat Bibi Saidunnissa, the mortgagee 
and decree-holder. When she endeavoured 
to obtain possession over the land trans- 
ferred by these leases, the leasees opposed 
her possession. She, therefore, applied 
under the provisions of Order XXI, rnle 
97, for possession of the property. The 
learned Subordinate JtiSge has decided that 
the leases in question, which are for a 
period of 40 years, are oollueive and not 
cxeoated ip good faith. He hac declined 


to uphold these leases, but he has decided 
thit, iaajmnah as the mortgagor had at 
the time when he made thoae leases ^ c 
right to lease the property for a period 
ai long as seven years in the ordinary 
manner, he shoild not interfere^ with e 
posseision of the present oo 3 npisrs. He, 
theref-irp, passed an order mder Order 
XX [, rule 96, that it should be proclaimed 
that the interest of the mortgagor had 
been transferred to the auction- purchaser. 
In other wor3«i hfi decided under « 
provisions of Order XXI| rule 9 3| that ® 
auotioQ-purobaser should be given c 
same rights to collect the rent as 

reserv d ti the jndgmeot debtor under 

the leases of the 7th ITabruary 1918. ine 


iuokion-purchaser appeals. 

I 6rat have to look at the nature of 
the order of the learned Sibordinate 
Judge. The application before him was 

an application under Order XAl, ® 
97. He could have allowed that application 
under rule 98 or dismissed it under rule 
99. He certainly did not allow the application 

under Order XXI. rule 98. Caa it be said 
that he dismissed it under Order XX , 

99? I consider that he did dismiss u under 
Order IXI, rule 99, for he refused to dts- 
possess the occupiers fsho were persons other 
than the judgment debtor and 
prejudicial to them, went of hw way 
to pass an order under Order ^XI. role 96 

declaring tto the 

that order is not par 

judgment which is prejudicial to them inas 
much as it would appear to lay ih^i 

they can be ejected after seven years. How- 

ever, in so far as the order goes, it is not 
prejudicial to them. Now in these oiroum- 
stances, has the auction purchaser the right 
to appeal P I am of opinion that she hw not 
such a right. She applied under Order 
rule 97, for the dispossession of the ooonpiers 
of the land. She has failed to obtain that 
relief. In other words, berapplioation has 
been dismissed under Order XXI, rule ^ 
So the provisions of Order XXI, rule lOd, 
have force. She is a party not being a judg- 
ment'debtor against whom an order has 
been made under rule 99, Her ^ 
to institute a suit to establish the righ y 
which she claims the present possession o| 
the property. It is open to her to xnstituw 
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a salt against the present ocoopiers for tbeir 
ejeotment, on the ground that they are bold* 
ing under fraadnle nt and oullasive leases 
alleging that tbe oiroomstanoe that tbe 
mortgagor might have given them valid 
transfers oannot avail them when as a matter 
of fact be gave them invalid transfers. Bat 
her remedy appears to me to be by a regolar 
snit and not by way of appeal. 

T» therefore, dismiss this appeal bat in tbe 
oironmetanoes of tbe oase witboot eosts. 

Appeal dumissed. 


CALCUTTA HIGHCOUaT. 

Appeal raoM Appellate Dtc^Es No. 921 

OF 191^. 

Jane 13, lOlS. 

frMen/r— Jastioe Sir Aeotoah Chaudbnri, Kt. 

ANUKUL CHANDRA CHAKRABERTI 

AND AAOTHER^PLAlNTIFFi ^ApPELLAt>TS 

vereuB 

TUFANI SHEIKH and OTasss — Defendants 

—'Respondents. 

Landlord and tenant —Ayrtcultural holding, what U 
—-(7cm Return, entrg in, value oj— Holding partly 
homestead and partly cultivated. 

Where there ia a question whether certain land 
is agricultural laud within the meaning of the 
Bengal Tenancy Act, the evidence of persons who 
hare known tbe land for years and have taken part 
in the cultivation of it, coupled with a Cess Rotam 
in which the land is described as agricultural, would 
warrant the conclusion that the land originally was 
agricultural, and this conclusion is not contradicted 
by the fact that in a subsequent chitta the land is 
described as bastu land, nor is it inconsistent with 
the fact that a portion of tbe land is occupied by 
a homestead, [p. 926, cols. 1 & 2.] 

Appeal against tbe deoree of the Dietriot 
Judge, Rajsbabye, dated the 25tb of 
January 1918, affirming tbe deoree of tbe 
Muneif, Boalia, dated the 25tb of September 

1916. 

Babne 8arat Ohandra Roy Ohoudhury and 
Kruhna Kamal Maitra, tor the Appellants. 

Babu Jaiindra Mohan Ohoudhury, for tbe 
I Beepondente. 

JtlDGMENT.— The only question forde- 
tarmmation in this appeal is whether tbe hold* 
ibgi whieb ia within the munieipal limite of 
Bajababyettown, ia an agrionltnral bolding gov* 
•roedlqr the Bengal Tenancy Aet, or whether 
U ia ffOTamed by tbe Tnnafer of Property Aet. 


Tbe following faots have been found, 
namely, that tbe defendants have been in 
possession for three generations of this 
bolding and that for abont 50 years they 
have got their homestead in a portion of 
the land. The trial Conrt found that 
it was an agricultural holding on tbe basis 
of an entry in a Gesso Return Bled by tbe 
landlord and on the evidence that some of 
the land used to be cultivated. That Court 
also held that even if tbe holding was 
Don-agiicuUnral, tbe defendants bad acquired 
a permanent right inasmuch as the bolding 
bad apparently been inherited from grand- 
father to grandson and the rent had been 
the same. Upon both tbe grounds be dig. 
missed tbe plaintiffs' suit. 

In the Appeal Court the learned Judge 
held that 80 far as tbe second point was con* 
oeroed, (be oase in Moharam Sheikh Ohaprasi 
y. Telamuddin Rhan (1) was distinguishable, 
inasmuch as in (be case before him it had 
not been shown that tbe tenancy had been 
treated by the landlord as heritable and also 
because it bad been found in tbe oase in 
Moharam Sheikh Ohaprasi v. Telamuddin Khan 
(1) that tbe land bad been let oat for residen* 
tial pnrposee. Except as above he affirmed tbe 
decision of tbe trial Court. Be held that 
the oase bad been rightly decided on the 
baeis of tbe Cess Return in which the bold- 
ing was shown as an agrioultaral one. He 
is quite right in saying that if tbe holding 
was non-agriooltural, it should bays been 
entered in part 3 of tbe Cess Relurn, which 
refers to tenure-holders according to tbe 
definition of that term under the Cess Act. 

Tbe learned Yakil who bae appeared for 
tbe appellants has contended that the learned 

Judge has not taken into account tbe Chitta, 
Exhibit I, dated 1270, in which this bolding 
is described as battu. He argues that although 
the laud may have beeu cultivated and 
paddy may have been grown upon it, yet 
having regard to tbe fact that tbe Chitta 
was earlier in date then tbe Cess Return 
of 1900, there was no definite finding that 
tbe land had been treated as agrioultaral 
land from ita inception. He strongly relied 
upon tbe finding of the learned Muneif 
that the origin of tbe holding bad not been 
ebown and he aaid that in order to be 
eonaidered a raiyai aa defind in the Bengal 

(1) 18 Ind. Gas. 00ft 16 0. W. N. 607| 16 0. L. J. 

220 . 



926 INDIAN OASES. tl9p 

AEULi ACaiAH t, CSALLAPALLl LiE^S UINARASIMBAM. 


Tenanoy Aot it mast be shown that the 
land was aoquired f<^r parposes o! oaltivatioo. 
His argament was that there was no dnliog 
to that eSeot and that, therefore, there 
OQght to be a remand, and if neoessiry 
fresh evidenoe sboald be taken to aeoertaia 
as to wbat the oharaoter of theliol was 
when it was 6rst let ont and also to oonaider 
the question as to whether it was oaltivated 
as onltarable land and for wbat period, 
and then to determine the qaestion as to 
whether any ooaupanoy right oan be olaimed 
by the defendants. 

Having regard to that oontention, I had 
the whole of the evidenoe plaoed before 
me relating to the qaestion of oaltivatioo. 
Several persons had been examined on that 
point, old people who had known the land 
from their ohildhood, eome of whom had 
aotaally taken part in its ooUivation and 
some of whom were near nsighboQrs. That 
evidence, taken with the fact that in the 
Gees Return of ISOO the land is described as 
hrithi chaehi rniyate, that is, to my agri- 
eoltnral onltivated raiyati land, 1 think 
it may safely be held that tbe land was 
originally for agrioaltnral porposes. The 
Ghitta of 12«0, which described itasbastu 
land, need not be taken as contradicting 
that fact. It is quite consistent with tbe 
fact that a portion of it was homestead land 
and a portion was agrioaltnral land. Re- 
ference in this connection may be made to 
the case of Mohesh Ohunder Qungppadhya v. 
BUho Natk Doss (2), in which Mr. Jastioe 
Markby points oat the view taken by Mr. 
Jastioe Bayley in a decision in Kal:e Kishen 
Biswas V. Sresmutty JankeeiS) that there was 
a distinction between fani and land let 
ont for the purpose of oDDstracting a 
hashabari, Mr. Jastioe Bayley said that hattu 
land might be met with in ordinary onlci- 
V^tore* holdings, and Mr. Jastioe Markby 
s^id that be was not aware that that opinion 
bad been dissented from in any case and 
that it would be a matter of sarprise if a 
raiyat with an ordinary bolding, having built 
his house npon a portion of it, were to 6od 
that although he had a right of ooonpanoy 
as to the oulturable land be had no right 
of ooQupanoy as to tbe rest. I find also 
an earlier case decided by Mr. Jastioe 
Markbyi where be points out tbe distinction 

(2) 24 W-. S. 402, ■ 

(8) 8 W. S. 260. 


between houses in towns and what are 
called homestead lands of engaged in 

agriooltore. See Pcgoss v. Ea oo (4). I am 
nnable to hold that the Obitta in any way 
oontradiots tbe argament based upon tbe 
description of this land as agrionltnral con- 
tained in tbe Cess Return. 

It has also been pointed oot to me that 
the learned Jadge’s finding that in the 
present case there has virtoally been an 
enbanoement of rent is not instified by tbe 
evidenoe Tbe learned Mnnsif held that 
the rent had not been varied, but it is un- 
necessary to go into tbe question having 
regard to wbat I have held, namely, that tbe 
bolding i<« an agrionltaral one governed by 
tbe Bengal Tenancy Aot. 

This appeal, therefore, fails and is dismiss- 
ed with costs. 

Appeal dismissed. 

(4) 22 W. R. 611. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 706 of 1918. 

Aagnst 6, 1919. 

Present : — Mr. Jastioe Seshagifi Aiyar and 

Mr. Jastioe Moore. 

AKULA AOHIAH — Defekdast No. 2— 

PlTlTiONEB 

versus 

CHALLAPALLI LAKSHMINARASIM- 
HAM— Plaintiff — Respondent. 

Provincial Bmall Cause Courts Act (IX of 186T), 

17 — J?«cre«, ex parte, application to set 
Deposit of decretal amount, wfien to be made. 

When an application is made nnder section 17 of’ 
tbo Prorincial Small Caase Courts Act to set. aside 
an ex parte decree, the deposit required by tbe section 
need not be made at the time of presenting the 
application. The provisions of the section not 
being mandatory, it would be a sufficient compliance 
therewith if the amount is deposited before the- 
application is heard, [p, 927, col. 2-] 

Petition, under section 25 of Aot IX of 
^87, praying the High Court to revise the 
order of the Conrt of the Distriot Munsifi 
Bszwada, in Civil Miscellaneous Petition 
No. 2760 of 1917, in Small Cause ^it 
No, 885 of 1917, dated the 27th Noveipber 
1917. 

Dr. S. Swaminaihan, for tbe PetitioDer.-m. 
Whatever may be tbe precise language 
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Motion 17ofAotIXof 1887. the Coortain 
the Mofaaail have aniformly reoogoizad 
paymepta made before the application to 
Bet aaide tbe ex parte decree waa heard 
ft9 Boffiaient oomplianoa with tbe aeotion. 
7'he Madraa High Conrt haa held in 
^maaami Kurisu (1) that the eeo- 
tion is only directory and not mandatory. 

supported by tbe analogona pro* 
yisiona of seotione 4 to 3 of the Penaiona Act. 
The deoiaiona lay down that tbe Collector’s 
oertificate before judgment viae eofficient. 

Mr. T. R'lmachandra Rno, for the Respond* 
ent, relied on tbe unambignoua term 
pf seation 17 and Jagan Nath v. Ohet Ram (v;) 
and Somabhat v. Wadilal (a). 

JUDGMENT. — In this cape an ex parte 
decree waa passed on the 27th July 1917. 
The defendant, alleging ihat he did not 
become aware of tbe decree till tbe 26th 
August 1917 and that the aummona was 
not eerved on bim peraonally, applied to 
aet aside the ex parte decree. This was on 
the 29lh Augoat 1917. It is conceded that 
along with the petition, the amount of tbe 
decree waa not deposited. It is said that 
it waa deposited before the application was 
heard. We express no opinion as to whe- 
ther this deposit after tbe time allowed 
for tbe application is valid or not. Tbe 
only question before oa ia whether the 
provision in section 17 of Act IX of 1887 
is directory or mandatory. Parker and 
Wilkinson, JJ., held in Ramasamt v. 
Kuritu (1) that it waa not mandatory, 
Mr. Jnstioe Miller in Suiyanorag na v. 
Samanna (4) did not diatent from this 
view. So this decision of Parker and 
Wilkinson, JJ., has stood nncballengf-d in 
this Court for nearly thirty years, and we 
feel no doubt that the practice regarding 
tbe reeeipt of the deposit amount in tbe 
MofuMil Oonrte baa been in oonsonanoe with 
that ruling. . We would, therefore, have 
followed tbe ruling without assigning 
reaeooe, had it not been for tbe fact that 
Mr. Justice Ayling in the* admission Court 
and Mr. Justice Kriebnan iu (be final 
Ooilrt sitting as a eingle Judge have qnes* 
tiooed tbe correetn^es of Bavtasami v. 

p) 18 U. 178. 


Eurisu fl). If we may say so, tbe langu- 
age of section 17 of tbe Mofosail Small 
Cause Courts Act does rot seem to lend 
itself to the interpretation placed on it in 
Ramatami v. Kurisu (1). In Jogir Ahir 
V. Bishen Loyal Singh (5), Jagannnatk v. 
Ohet Ram (‘J) and Somabhat v. Wadilal 
(3) the ruling of this Court has cot been 
accepted as good law. Bnt the interpreta- 
tioD is not without precedent. In regard 
to oases under the Pensions Act, which by 
sections 4 to 6 require a certificate of the 
('olleotor before the plaint is filed, it baa 
been held that the production of the oer* 
tifioate before judgment would cure tbe 
defect. The same view waa taken of tbe 
requirements of sections 92 and 93 of the 
Code of Civil Procedure relating to tbe 
sanction of the Advocate- General or the 
Collector. Reference may also be made to 
anits for which the production of a snooes- 
sioD certificate ia neceasary. Theee olasces 
of oases soppJy an analogy for the liberal 
interpretation placed on tbe section in 
Ramasami v. Kuruu (1). Further, the 
policy of (he Legialalure in demanding 
payment ia to enable (he snooessfol decree* 
bolder to take out immediate execution. 
The relief in a small cause suit being' 
expected to be a speedy and a summary 
one, tbe Legislature demands that (he soo- 
cestfnl plaintiff should not be pot off for 
a further period by not making the decree 
amount available to bim for immediate 
execution. Therefore, although if the case 
bad come before us for the first time, we 
would have taken tbe view which the 
plain language of section 17 suggests, having 
regard to (be fact that the decision now 
questioned has been Jaw in Ibis Presidency 
for nearly 30 years, that there is nothing 
opposed to justice in the interprelaticn 
placed cn the aeotion by two learned 
Judges of this Court ard that there are 
analogies nhiob may justify the view taken in 
Bamaismi v. Eurisu (1), we think it Un* 
neoeesary to refer the matter for tbe coo* 
eideration of a Full Bench. 

We must reverse the order of tbe lower' 
Court and remit tbe application for disposal 
in tbe light of tbe above dbaervations. Costs 
will abide. 

M.C.F. 

Petition allowed’, Case remanded, 

(6)18 0.^, 

-j 
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AJODBIA. V, MATA 6ADAL. 

OUDH JDDICIAIj COMMISSIONER’S 

COURT. 

Secoud Civil Appeal No. 463 op 1918. 

June 27, 1919. 

— Pandit Kanhaiya Lai, J. 0. 

AJUDHIA and others— Plaintifps— 

Appellants 

MATA BADAL and another — Defendants 

— Respondents. 

Hindu Laxo— Joint family -Partition, suit jor^ 
Disruption offamihj^Limitation-Burden of proof. 

Id a snit for partition of joint family property if 
the disruption of the joint family is proved, it is 
for the plaintiff to show that it took place withm 
12 years prior to the suit or that he had been in 
possession within that period. 

Appeal against the decree of the Sob* 
Judge, Partabgarh, dated the 26th August 
1918 , upholding that of the Munsif, Partab* 
garb,’ dated the 23rd Maroh 1918. 

Mr. Alt Mohammad, for the Appellants. 

Mr. 22am Prasad, for the Bedpondents. 


JUDGMENT. — The dispute in this appeal 
relates to the leasehold rights in oertaiu 
plots of land held by Debi Dat and to 
certain groves and trees stauding on some 
other plots in the village of Ramwapor. 
The allegations of the plaintiffs were that 
the said leaseholl rights and trees were 
the joint property of the family, to whioh' 
the parties belong, that Debi Dat was the 
head and manager of the family, that 
the plaintiffs became separate in mess and 
residenoe about eight or nine years prior 
to the suit and that they are entitled to a 
partition of a twO'thirds share. 

The defendants, who are descendants of 
Debi Dat, denied the title of the plaintiffs 
and pleaded that Debi Dat was living 
separate from other branobes of the family, 
now represented by the plaintiffs, from 
45 years and that the said property was his 
selt'aoqnired and separate property. 

The Courts below have found in favour 
of the defendants and dismissed the claim. 
Their finding is that separation had not 
taken place within twelve years prior to 
the suit and that the plaintiffs had not, 
got any share of the profits of the disputed 
property as alleged by them, The learned 
Counsel for the plaintifc oontehds that 
the Courts below have omitted to give due 
weight to the contents Of one of the 
permanent leases obtained by Debr Dat in 


his name and to the entries made in the 
khagra for l315 F. In the former there is 
a reference to the old tenancy having 
existed; but that reference does not 
necessarily imply that the old tenancy was 
held by the entire family, or by any 
person other than Debi Dat. In the latter 
Debi Dat and Ajudhia Prasad are recorded 
as holding certain trees on plot No. 967 
and Matabadal, Gordat and Ajudhia are 
recorded as holding the trees standing on 
plots Nos. 1127/1 and 1127/2 khasrq. The 
Courts below have oarefnlly considered the 
above khatta and have come to the con- 
elusion that the entries contained internal 
evidence of their unreliability and were 
not entitled to any weight. It is not opeq 
to the plaintiffs to contend in second 
appeal that the opinion whioh the Coorts 
below have formed in regard to the value 
to be attached to the document was 
erroneons. The Courts had to consider 
the entries in that khasra along with the 
entries in the previous khasras produced m 
the case; and if they gave greater weight 
to the latter, no objection can be taken 
on that score. It is further argued that 
a separation in mess and residenoe did not 
amount to a disruption of the joint family. 
But the evidence adduced by the plaintiffs-, 
in this case was that there was not 
separation io mess and residenoe, -ho^ * ®;- 
profits also used to be divided. A 
plete separation mast, therefore, he 
to have taken place long before the sui , 

ard as was pointed out in . * 

Japan Nath Bakhsh (1), the disruption being 

proved, it was for the plaintiffs to s 
that it took place within twelve ywta 
prior to the suit, or that they had been^ 
in poseeseion within that period. ® 
findings on these points being against the 
plaintiffs, there is no reason for interference 
with the decisions passed by the CourM ^ 
below. 

The appeal is, therefore, dismissed with 


ooats. 


4 

Appeal dwndeted. 


(1) 26 Ind. Oas. 689; l7 0. 0. 286. 
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CALCUTTA HIGH COURT. 
Criminal Appeal No. 37 op 1919. 
March 14, 1919. 

Present Mr. Jnetioe RiohardsoD and 

MUBARAK aLI AND ANoruEK— AccDiBo— 

Appellants 

ver«tt« 

V -A emperor — Re8P)ndbnt. 

hvtdence Actd of 1872), s. U-Cmfe»sion made 
s/rnTy cA^ «7ti,er«a^,o„s u>itk Police OQiccr.,, admis- 

M admissible it must be 

made Toluntenl^, and not as the result of 

inducement or threat. A confession made aft^^r I 

converaation of several dajs with the Investi-mtiu^ 

Officerand other PoUco Officers cannot be said to be a 

admissible 

p^SI^of ^P- * * 2j 

Appeal agaioet the ooDviotion and eentenoe 
paPsed upon the acoosed by the ASeseiona 

u the 25th Novem. 

ber liflBs 

Mr. B. M, Sen, for the Appellaota. 

Mfe Ao K. Fazlul Haq, for th^ Crown 

judgment. 

Shamjol Hoda, J.—Mobarak Ali and hie 
BOD Sobban Ali were placed on their trial 
before the Sefeions Jodge of Bariaal on 
ebenges framed onder section 302. Indian 
**eDal Code, for having cansed the deatbof 
one Azmat Ali. The Jodge. agreeing with 
MW tfae Aseessore, convicted the accused 
of the offence charged and sentenced them 
to transportation for life. Against the con- 
vietion and sentence this appeal has been 
pveierred by both the accused. 

The case for the prosecution mainly rests 
on the confessions made by the acoosed aod 
•• the learned Judge has himself said, apirt 
from these there is practiorlly no case 
whatever. We have, tberef.ire, to consider 
of all whether these confessions were 
▼olnntaiy or whether they were the result 
« Mf indncemeut or threat. The Asses- 
m foond the accused guilty and apparent. 

V they beheved the confessions to be true. 

,, ffeve no indication of their opinion 
® • question whether the confessions' 

tL“ wJunUry. 

41.*-? * ®*r«»®B*eMea of the ease are shortly 
«^the deee^ ™ » nephew of the 
ilob^ All. He had lost hie 
^ly age and was brought up by 
«• Male who had got him marned. Th^ 

69 


liVad io tha same Bari, deceased occupying 

accused the east 

B^iila. U appears that the deceased, when 

he came of age, claimed his father’s share 
of the ancestral properties. There was an 
arbitration and the arbitrators divided 
the properr-ies between the uncle end the 
nephew m the proportion of 10 annas and 
t> annas. Mobarak agreed to the division 
and himself demarcated the lands bnt when 
the deceased went to plough the land that 
was allotted to him. Mobarak AU is said to 

Tu? Ifc is also alleged 

that the deceased complained of his uncle’s 

conduct to the landlord and that in con- 
sequence the landlord dned Mobarak Ali’e 
son Sobhan R,. 25. It is also eaid that 
the day before the occurrence Mobarak Ali’s 
00W8 bad damaged the paddy crop of the 
deceased which had led to a quarrel be- 
tween them. This was alleged as a possible 
motive for the crime in the drat informa- 
tion lodged by the wife of the deceased 
on the pth of July 1918. Oo the whole 
It may be taken as established that the 
uncle and the nephew were not on good 
terms. On the 26bh of July the wife of 
the deceased. Rupsan Bibi, bad gone on a 
visit to her father's house. She came back 
the next morning and found her husband 
not io the house. From what she saw 
on her return her suspieione were roused 
and she informed her father who came 
almost immediately, and there was a search 
in which the second accused Suban took part 
under the direction of his father. The dead 
body was found in a deserted Bbita a 
quarter of a mile from the house of the 
accused and close to it was a Donga boat be- 
longing to the deceased. There was a palm- 
fruit in the boat. Information was lodged 
in the Tbana by the wife of the deceased. 

The Police Sub-Inspector came and the 
dead body was sent for post mortem ex« 
amioatioQ. The cause of death could not, 
however, be ascertained owing to the fact 
that the body was io an advanced stage of 
decomposilion. 

As I have said, the point for consideration 
IS wbether the confession is relevant under 
seotioD 24 of the Evidence Act. The confea- 
sioo was made at 3 p. m. od the 30fch of July 
1948. It was subsequently retracted anff 
was said to have been induced by ill-treat- 
ment of the Police. The Judge wis of 
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opinion that there was intrinsic evidence 
that the oonfeesion was trne. I shall deal 
with this matter later on, bnt it seems to 
me that before oonsiderin;; the intrinsic 
evidence bearing on the truth of the con- 
fession I must answer the question whether 
the confession was admissible. In my 
opinion the confession was made under 
oironmstaoces that would ezclade its admis- 
sibility. It appears that the Sob-Inspector 
of Police came to the spot at 5 p. M. on 
the 27th of July and from the very begin- 
ning he SQspeoted the Brat accused. It 
also appears that even before the Sub- 
Inspector came and almost immediately after 
the discovery of the dead body, the Chow- 
kidar and the Dafadar had arrested the 
aoon?ed Mobarak Ali, or at any rate kept him 
under restraint. There is some oocH'ot of 
evidence as to when the accused were form- 
ally arrested by the Sub Tnspeotor. The 
Sob Inspector says that he arrested the 
accused at 2 P. u. on the 29tb of July. It 
is, however, clear that the aceneed were 
under the control of the Police almost im- 
mediately on the Daroga’s arrival, although 
they might not have been nnder actual 
arrest. The Sub-Inspector admits that on 
the 28tb te questioned the aocoeed from 
7 to 10 F. M. He also says that he told 
Amir Ali, Hujjat Ali, Dafadar and the 
Chowkidar to talk with the aooD«ed. We 
are not told what was the nature of the 
talk. As I have said, we are dealing with 
a retracted confession. It may be that the 
story of ilMreatment is false. At any rate, 
it has not been proved, but it is always 
difficult for an accused to prove ill treat- 
ment even when it is true. One would 
naturally a^k why was the Sub Inspeotor 
questioning the accused for 3 hours, if not 
for the purpose of getting a confessional 
statement. Why did he ask the Dafadar, 
Chowkidar and two others to talk to the 
aconsed f. Talk on what subject if not of 
the murder? The accused Mobarak Ali and 
bis .son had been both from the very 
beginning pretending, (if they were the 
murderers) that they knew nothing about the 
murder. What happened between the even- 
ing of the 26tb and the afterPoon of the 
30th July which inflaenoed the acoueed to 
throw off the - mask and make a olean 

1 breast of their sins before the Magistrate? 
To my mind, it can only be aoOontited for 


by the influence of the Police exercised 
over them during the time the accused were 
nnder their control. I cannot think that 

it was a sudden attack of penitence, noroan 

it be said that accused were confronted 
with any very damaging evidence and 
thought that it was useless any longer to 
msist on their innoeenoe. Except on the 
hypothesis that the confession was due to 
iodocement or threat on the part of the 
Police the conduct of the accused seems 
to be inexplicable. The learned Jud^b watf 
very maoh imprecsed by the inoident of the 
palm fruit. Snbban said that as they were 
carrying the dead body in the boat a palm- 
fruit fell from a tree in Naimoddin’s home- 
stead and his father asked him to piok it 

up. He asked his father for an expla- 

nation and was rebuked for his curiosdy. 
Mobarak Ali states in his confession that 
he put the palm fruit in the Donga so that 
it might create the impression that the 
deceased had gone to steal palm fruits and 
was killed by a ghost. I do not think 

this ciroumstanoe carries any great weight. 
The fruit was found in. the boat and its 
presence bad to be accounted for. is 

not a thing that came out incidentally m 
the course of the narration. If the story 
told in the confession was a got op storyi 
those who are resiwnsible for it must ave 
felt the necessity of getting the explanation 
both from the father and the son and 

the explanation in the oonfesainn o o . 

I am not, therefore, impressed by the Judg 
argument on the intrinsic evidsnoe urnis ^ 

by the eoefeeeioD iteelf. If the 
ie pnt eeide, as I have said, there is liWe 
else to go upon. All we have , 
evidence of a quarrel between the nnoie 
and the nephew , bnt that to my miu i 
not sufficient to account for the mwderof 
a nephew by an uncle who had himself 
brought him up from his infancy, in 
addition to this evidence of motive we have 
only the evidence of Meherjan that on the 
25tb of July about midnight, *. «,.aboat the 
time when according to the oonfeseion the 

murder was oommitted.she saw two men going 

from eonth to north. It. was a moonlight 
night and she could recognise Mobarak All 
and Snbban Ali. In oross-examipatiop she 

said: “there were some .jute 

tween her and the accused and they 

were taller than hereslf.” . In re-examinatioti 
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she explained that aha saw the aoooaed after 
they had passed the jote plants. Between 
her Ban and the Bari of the aooused a khal 
intervenes. From the earliest moment 
suspicion bad attached tothe two aooosed. She 
saw them goiD« together at an onDsual hour 
of the night in which the mnrder had taken 
place and yet she did not mention the incident 
to her bnsband until Monday the 29tb. ». 4 
days after. This is suspicions. It also seems 
to me that the possibility of death by snake 
bite or any other cause of like nature baa not 
been eroluded. Tbe discovery of the Piri 
with which tbe murder is said to have been 
oommitted carries no weight. Pin's are to 
be foncd almost in every cultivator’s bouse 
Uor all these reasons I think it would 
be unsafe to convict the accused upon 
evidence such as we have before ue. I 
would, therefore, acquit them. 

RicuARDsOf^, J. — I have bad tbe advantage 
of reading the judgment of my learned 
brother in this cate and concur in the con- 
clusion at which ho has arrived. 

-Tbe case turns on tbe oonfeesions of tbe 
two accused. It may be that this is not 
a case in which the Sessions Judge would 
have been jnstiSed in ruling as matter of 
law only that tbe aoDfeasions were in* 
admissible oo tbe ground that they were 
not voluntary. But if tbe case had been 
tried by a Jury, the Jury should certainly 
have been instructed that if they came to 
the conclusion on the evidence that the 
oonfessions were in fact not voluntary 
oonfessions, they should be discarded. When 
inquisitorial methods are employed, as they 
seem to have been in the present case, 
the question will arise whether the confes- 
sion which follows has not been obtained 
by indaoement or ibreat or other improper 
means. The employment of snob methods 
has often been condemned. 

Moreover, the confessioDs here were re- 
tracted and tbe only corroboration wblob 
th^ receive ia from tbe doubtful evidence 
of Meherjan Bibi. 

I agree that tbe conviction and tbe sen- 
teneea ehould be set aeide. 

Oonviciion and sentence set aside. 
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PATNA HIGH COURT. 

Criminal Revision No. 103 op 1918 
April P, 1918. 

Present ’.—Juetioe Sir Ali Imam, Kt. 

HARI LAL CHOCDHRY and others 

Petitioners 

versus 

EMPEROR — Opposite Pariy. 

Criminal Procedure Code (Act V of 18Q8), sa. 203 
i37— Complaint againot several accused-Magistrate 
refusing to proceed against some— Order, nhether 
amounts to discharge— Further enquiry, order for— 
Notice to accused, whether necessary. 


One S. instituted a criminal case against eleven 
persona. Tho Magistrate instituted proceedings onlv 
against some of them and after tbeir conviction 
rejected the petition of the complainant to i‘^ 3 ue 
process against the reraaieder. On application bv 
the complainant the District .Magistrate under 
section 437 of the Criminal Procedure Code ordered 
the remaining accused to be proceeded against ifo 
notice was issued to the accused prior to the passine 
of the order: ® 

Held, II) that the order of the Magistrate refusing 
to issue process amounted to a discharge and that 
the District Magistrate had. therefore, juriedictioa to 
proceed under section 437, Criminal Procedure Code. 
Lp- H32, col. -J.] * 

Lai Khtrher v Emperor, 32 C. 783: 0 0 W V 
6.0; 2 Cr. L. J. 524, followed. * 

l2; that no notice was required to be issued to 
the accused inasmuch as they had never appeared 
before a Magistrate nor been formally discharged 
[p, 932, col. 2 J * 

Before an order is made under section 437, Crimi. 
nal Procedure Code, it is not necessary that notice 
should in all cases bo served upon tho accused 
Notice IS necessary only in those cases where the 
accused have already appeared and have been 
discharged. In cases where the accused have not 
appeared before the Magistrate and taken their 
trial, no such notice is necessary, [p, 932, col. 2.1 
Ambar Alt v. Anjab Ali, 14 Ind. Cas. 76Si 39 0. 238; 

13 Cr. L. J. 304, Oirdhari ilanoari v. Emperor, 12 0 
W. N. 822; 8 0. L. J. 73; 8 Cr. L. J. 61, distinguished. 

liari Does Sanyal v. Saritulla, 16 0. 608 (F. B.); 18 
Ind. .lur. 65; 7 Ind. Deo. (n.s.) 969, Oirish Ohunder 
Qhose V. Emperor, 29 0. 457; 6 0. W. N. 638, followed. 

PACTS appear from the judgmenfc. 

Mr. Qour Okandra Pal, for tbe Pefcitionere.— 

It is a general principle of Criminal Law 
that DO order to the prejodiee of an 
aoeused person should be made behind his 
baok. This is observed in praetiee every 
day by tbe High Court, and there ie all 
tbe more reason that tbe Subordinate 
Courts should follow this sound prineiple: 
Ambar Ali v. Anjab Ali (1), Oirdhari Marwoii 
V. Emperor (2). 

(1) 14 Ind. Cm. 768; 89 0. 238; 18 Cr. L. J. 20*. 

(2) :i2 C.IW. N.:822, 8 0. L. J. 73; 8 Cr. L. J. 61. 
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The order of the Magistrate does not 
amount to a diaoharge and, therefore, the 
Distriot Magistrate had no juriadiotion to 
direct a farther erqairy. It is cot a case 
of *' any complaint which has been dis- 
missed,” nor is it the “ case of any aooosed 
person who has been discharged, ” inasmnch 
as the accused never appeared, were never 
charged and, therefore, conld net he said 
to have been dUcharged. 

The Assistant Government Advocate, forthe 
Crown. —The District Magistrate bad juris- 
diction to order further enquiry; the order 
of the Magistrate refusing to issue process 
amounts to a discharge. This is now well 
settled- Ajab Lil Khirher v Emperor (3). 

[Imam, J.- You need not pursne this point 
further. 1 want to hear you on the question 
of want of notice.] 

Issue of notice ie discretionary ; the law 
nowhere provides for it. In fact the 
section is silent on the point. The true 
test ie: ‘‘Have the accused been prejudiced 
for want of service of noticeH ” The 
rulings draw a distinction between cases 
where the accused have appeared at ary 
stage of the case and have been discharged, 
and oases where they have never appeared. 
The Full Bench case of Bari Das$ Sanyal v. 
SarituUa (,‘i) draws this distinction. Oirish 
Chunder Qhose v. Emperor (5). 

JUDGMENT. — The facts of this case are 
shortly these. One Sheonandan Singh in* 
stituted a criminal case against eleven per- 
sons, including the petitioners. Out of these 
eleven some were tried and convicted. 
After their conviction the private proseon 
tor happened to die and one Jugrup Singh, 
his uncle, applied to the Sub* Divisional 
Officer of Hajipur for summoning the peti- 
tioners to take their trial The Sob Divisional 
Officer rejected this petition, on the ground 
that the case had been adequately dealt 
with by the hrst trial. Therenpon Jugrop 
Singh moved the Distriot Magistrate of 
Mozafferpnr, who ordered the petitioners to 
be proceeded against. 

The leainei Vakil appearing on behalf 
of the petitioners has taken two points on 
which be asks me’ to bold that the order 
of the District Magistrate of Mozafferpur 
is ultra vira 

(3J 32 C. 783s 9 0. W. N 810; 2 Or. L. J, 624. 

(4) 16 C. 608 (P, B.}; 13 lud. Jur. 5Pj 7 Ini Dec. 
(n. 989. 

(6) 29 C. 457i 6 C. \Y. X. 638. 


The 6rst contention is that there should 
have been notice served upon his clients 
before an order under section 437 of the 
Code of Criminal Procedure conld have 
been passed. Reliance for this contention 
is placed upon Ambar Alt v. Anj^h Alt (D 
and Gtrdhari Marwari v. Emperor (2). On 
the authority of these rulings it is con- 
tended that the order without notice is bad. 
The learned Assistant Government Advocate 
appearing on the other eide has drawn my 
attention to Oirish Chunder Qhose v. Emperor 
(o) and Bari Vass Sanyall\. Saritula {i). 
Bis contention is that notice in all oases 
under section 43 7 of the Code of Crimioal 
Procedure is not necessary. He argues 
that each notice is necessary only in those 
cases where the accused have already- 
appeared and have been discharged. In 
oases where the accused have not appeared 
before the Magistrate and taken their trial, 
he contends, no snob notice is necessary. 
I agree in the contention rai.sed by the 
Assistant Government Advocate. The autho- 
rities he has cited clearly draw a distinction 
between the oases covered by Ambir Alt 
V. Anjab 41; (1) and GtVdAar; Marwari V. 
Emperor (2), above referred to, and the case 
before me. On the facts of this case it is 
quite evideiji- the petitioners, as a matter 
of fact, never had appeared before any 
Magistrate and, therefore, the authorities 
relied upon by the Assistant Government 
Advocate apply to the present case. 

The second point on the qnestion of ion®* 
diction raised on behalf of the petitioners 
is that the Distriot Magistrate of Mozaffer- 
pore had no jurisdiction at all to direct a 
further enquiry into this case. There is no 
substance in this contention. The point is 
concluded by the authority of Ajab hal Khirh^ 
V, Emperor (3). The order of the Sub-Divi- 
sional Officer in this case refusing to try the 
petitioners amounts to a discharge and the 
jurisdiction of the Distriot Magistrate under 
section 437, Criminal Procedure Code, re- 
mains. 

In the oiroatnstances the application is 
rejected. 

Application rejected. 
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Cbimikil AppgALS No3. 119 TO 135 OP 1919, 

Jane 26, 1919. 

Preient: — Mt. Jastioe Sbah and 
Mr. Jnstioe Hayward, 

EMPEROR— Prosecdtoi— Appellant 

tersus 

J. B. H. JOHNSON— Accosed — 
Respondent. 

^Facloriei Act CXII of 1910, >• 41 (a)— Penal Code 
(Act XLV of 1860^, s, 7l^fJtnpl'»ijlng 
to work in cotitraventhn of provisiomi of Act -Offences, 
u'kether separate. 

The language of section 41 'o' of the Factories 
Act indicates that what i<» prohibited is the employ* 
ment of any person or allowing any person to work 
contrary to the provisions of tho Act, that is to say, 
>t is an offence to employ any person, or allow him 
to work, contrary to the provisions of the Act. 
Therefore, where several persons are so employed, tho 
offence is complete and separate in respect of each 
person employed or allowed to work contrary to 
any of tho provisions of the Act [p. 933. col. 2: n. 934 
col. J; p 935.00). 1 .] ► ‘.P 

To such a case the provisions of section 71 of tho 
Penal Code have no application, because the offence 
of each workman is distinct nn<l separate and there 
is not one offence collectively merely by tho fact of 
a number oftlicso offences having been committed 
at the same time, [p, 934, col. 2; p, 936, col. 2.] 

Criminal appeal by the GoTernment of 
Bombay from tbe orders of acqclttal, peered 
by the Sessions Judge, Abmedabad, revers* 
ing ooneiotions and sentenoes passed by tbe 
Snb Divisional Magistrate, Abmedabad. 

Mr. 8. S. Patkar, Government Pleader, for 
the Crown. 

Sir Ohimanlal Selalvad for tbe Aooased. 

JUDGMENT. 

Shah, J. — Tbe facts wbiob have given rise 
to tbese appeals are few and andispoted. 

On the4kh of September laat at about 1130 
P. H. eighteen persons were found working 
in tbe Calico Mills, which is a textile factory 
Bubjeot to the provisions of the Indian 
Factories Act, ZII of 1911. Eighteen 
complaints were lodged in respect of the 
employment of these eighteen persona against 
tbe mapager of the said factory. The ao- 
ooeed pleaded guilty, and he was convicted 
in alt these eighteen oases and sentenced 
to pay a fine of Bs. 100 in each case. On ap* 
peaU to. the Scions Court the learned Sessions 
Jadge npbeld the oonviotion in tbe first of 
theaa eases and set aside the conviotionB and 
Mnteneee in the remaining seventeen oasea, 
Ha was of opinion that the ofienoe was one of 


employment of labour oolleotively and that it 
was not a separate offence to employ each 
person contrary to tbe proviMons of tbe Act. 

It is in these seventeen oises, in which 
tbe accused has been acquitted by the Ses- 
sions Court, that the present aopeals are 
preferred by the Government of Bombay. 
Tbe queation of law that arises is whether 
under section 4l(a)of the Act the offence 
consists of tbe employment of labour apart 
from the number of men employed or whether 
tbe offence is complete and separate in 
respect cf each person employed or allowed 
to work contrary to any of tbe provisirn<i of 
the Act. 

It has been argued on behalf of tbe 
Crown that under eection 29 of the Act no 
person can be employed in any textile 
factory after 7 o’clock in the evening, that 
under section 41 (a) if in any factory 
any person is employed or allowed to work 
contrary to tbe provisions of tbe Act, tbe 
manager is liable to fine which may extend 
t*) R). ^00, and that the offence is distinct 
in respect of every person employed or allowed 
to work contrary to tbe provisions of tbe 
Act. It is further contended that neither 
the terms of section 45 of tbe Act nor tbe 
oorresponding provisions of the English 
Statute (1 Edw. Vil, o. 22, section 135) sup- 
port tbe ooDolasioD at which tbe lower Appel- 
late Court has arrived. 

On behalf of tbe aooased it has been urged 
that the general scheme of tbe Act, including 
tbe provisions relating to the textile factories, 
indicates tbat the prohibition is not in 
respect of any individual but in respect of the 
labour collectively, and tbat, therefore, an 
offence under section 41, clause (u), is not the 
offence of employing each individual but 
the offence of employing one or more work- 
men at a time, it is also urged tbat 
section 45 of the Act lends support to tbat 
view, it is further argued that in any 
ease the provisions of section 71 of the 
Indian Penal Code are applicable to this 
case and tbat there should be only one 
punishment in respect of all these offences, 
even if tbe act of employing each of these 
persons is treated as a separate act. 

After a consideration of these arguments 
I am clearly of opinion tbat tbe contention 
urged on behalf of tbe Crown must be 
allowed. Tbe words of section 41 (aj are 
clear and indicate, in my opinion, tbat what 
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ia prohibited is the employment of any 
person or allowing any person to work 
contrary to any of the provisions of the 
Act. That woald me^n that it is an 
offenoe under section 41 (a) to employ 
any person or to allow him to work 
contrary! to the provisions of the Act. In 
the present case, there is no doabt that all 
these eighteen persons were employed contrary 
to the provisions of section 29» snb-eection 1. 
It is not suggested that any of the excep- 
tions contained in sub-section (2) of 8e3tion 
29 or in section 30 of the Act are appli- 
cable to the facts of the present case. The 
accused has pleaded guilty to the charges, 
and there is no doubt that the employment of 
each one of these seventeen persons was oon> 
irary to the provisions of section 29, sub-section 
1. The employment of each person most be 
treated as a distinct act, and the fact that 
eighteen persons were employed at one time 
cannot make the employment of these persons 
one act of employment. The argument 
based on the scheme of the Act seems to 
me to be open to the objection that it 
ignores the clear phraseology of flections 
29 and 41, clause (a), and that it involves 
the assumption that the object of the Act 
is to regulate the working of the mills and 
the employment of .labour collectively and 
not necessarily to secure protection for the 
workmen employed in the factory individual- 
ly. There is no justification for such an 
assumption. On the other band, it is a 
fair view to take that these provisions ara 
intended, among other thing.-’, to protect the 
parsons employed in the factory and that 
the result can bs effectively secured if they 
are read as applying individuallv and not col* 
lectively. As regards section 45 o! the Act, I 
think that it haS no application to the present 
case, and that it throirs no light on the point 
under consideration. It applies in terms to a 
repetition of tbs same kind of offence from 
day to day and not to offences of the same 
description on the same day. The words of 
clause (6) of section 45 must bs read with 
reference to the purpose of the section, and 
cannot be allowed to control the plain 
meaning of section 41, clause (a). It is 
signifioaut that in clause (5) in the cor- 
responding section 143 of the English Statute 
the same phraseology is need, even though 
under section 137 of that Act the penalty is 
provided for each person employed. 


The provisions of section 71 of the Indian 
Penal Code, in my opinion, have no applica* 
tion to tbie case. If the offence consists 
of employing the labour collectively after 
the prescribed hour, no resort to section 71 
is neoeflsary. If it is an offence to employ 
each workman, section 71 cannot ap- 
ply. The first paragraph of the section 
applies to a case where a repetition of the 
same offence constitutes in the result the 
same offence. This is indicated by 
illustration (a). In tbe present case the 
offence, if it consists of employing each 
workman, ia distinct and separate and there 
is no one offence collectively merely by the 
fact of a number of these offences having 
been committed at tbe same time. 

Tbe ground upon which tbe learned Ses- 
sions Judge has based bis conclusion is that 
under the repealed Indian Factories Act of 
1881, there was an express provision that 
the offence would be in respect of each; 
individual employed. That, no doubt, wa8> 
expressly provided as an exception to a 
proviso which existed in tbe Act of ISSl 
and also in the amended section in the 
Act of 1891. But in the new Act tbe pro- 
viso including tbe exception is omitted. T 
do not think that the omission suggests tbe 
inference which tbe lower Appellate Court 
has drawn. It was apparently to modify 
the plain meaning of the words of the 
principal part of the section that tbe 
proviso was inserted and even then an 
exception was made as regards the offence; 
of employing each person. In my opinion 
the omission to re-enact the proviso 
rendered tbe exception unneoeseary. Thus 
the omission has the effect of leaving the 
words need in tbe section to indicate their' 
plain and natural meaning, that it would 
be an offence to employ any person contrary ' 
to the provisions of the Act. 1 cannot 
agree with the learned Sessions Judge in 
his suggestion that all the offences - 
indicated in other clauses of section 41 
are single offences. I am unable to read ' 
all the other olauses of the section in that 
sense. For instance, it is difficult to accept, ' 
as has been suggested in tbe course of tbe - 
argument before us, that under clause (e) of 
section 41, which makes it an offence to con* - 
struct any door in contravention of sec- * 
ttoo 15, it would be only one offence 
whether one door is oonstrneted in ooDtraven. 
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tioD of seotion 15 or several doors are. so 
ooQstrnoted. I do nott boivever, desire to 
parsae this line of argument, nor to 
express any dednite opinion as to tbe 
interpretation of any other olause of seotion 
41, as that is not strictly necessary for 
the purpose of this case. I am content to 
fake the words need in olaass (a) with 
which we are concerned in this case and 
to interpret them in their natural and 
plain sense. 

I have ' no doubt, therefore, that tbe 
convictions in these seventeen oases recorded 
by the Trial Magistrate were right and that 
the acquittals are wrong. 

result is that the orders of the 
lower Appellate Court in these seventeen 
appeals are set aside and tbe convictions 
recorded by tbe Trial Magistrate restored. 

As regards tbe sentences, while it is 
right that tbe total 6ne in respect of these 
several offences shonld bs snb'stantial, it 
shonld not be excessive. Tbe record does 
not disclose alltbe oiroomstanoes connected 
with the employment of eighteen persons 
on this particnlar occasion. On tbe whole 
we think that the sentence of Rs. 50 in 
each of these seventeen oases wonld be 
sufficient to meet the ends of jnstioe. We 
accordingly order that the aoonsed be sentenced 
to pay a fine of Rs. 50 in each of these 
seventeen oases and in default of payment 
to nodergo simple imprisonment for 6fteen 
days. 

Hayward, J. — These appeals raise the 
qne^tion whether the manager of a factory 
commits one or several offences by employing 
several persons illegally under seotion 41 
(a) of the Indian Factories Act, XII of 1911. 

It seems to me that he commits several 
offences according to the plain meaning of 
tbe words need. Bat it has been argued 
that a different meaning ought to be 
implied and that regard ought to be had 
not to tbe nnmber of persons employed, 
bnt only generally to the employment. The 
argnment is based on reasoning pat forward , 
not -witbont hesitation, by the learned 
Sesstont Judge, who relied upon the pro* 
visions of section 15 of tbe old Act of 
1881 as amended by Act XI of 1891 and 
npoo tbe provisione of seotion 45 of tbe 
present iot XII of 1911. 

It seems to me, however, that tbe 
emomissioD of several offences by tbe employ* 



ment of several persona was also the 
plain meaning of the similar words need 
in tbe old Act of 1881 as amended by 
the Act of 189', There was no necessity 
otherwise for tbe proviso restricting the 
plain meaning, except in the particular 
instance of tbe employment of two or 
more persons, to several offences committed 
on different days. Tbe effect of the ex* 
ception was merely to limit the proviso and, 
therefore, conld not be affected by tbe 
repeal of tbe proviso. The necessity of 
the exception ceased with tbe repeal of 
tbe proviso. It could not, therefore, bsimplied 
that tbe plain meaning of the words 
was not intended by reason of the omission 
of the proviso of tbe old Act from seotion 41 
of the present Act of 1911. 

4 

It seems to me again that the commission 
of several offences on a particular day 
would nonetheless render tbe offender 
liable to separate pnnisbments, becanse a 
repetition of those offences on succeeding 
days has specially been stated to involve 
liability for further punishments by tbe 
subsequent section 45 of tbe present Act 
of 19ll. It is DO doubt difficult to explain 
wby this particular provision was limited 
to tbe employment of two or more persons. 
Bnt whether this was merely a slip in 
drafting, as wonld appear to me probable, 
or whether it was intentional, would make' 
DO difference, becanse tbe repetition of 
offences on sabsequent days has alone 
been in view in seotion 45 of the present 
Act of 1911. 

It was also argued that more than one. 
punishment conld not be inflicted for tbe 
several offences by reason of tbe provisions 
of section 71 of tbe Indian Penal Code. 
But it seems to me that that argnment 
merely begged tbe qneetion. Those pro- 
visione conld only apply if there were not 
several offences in the employment of ! 
several persons, bt:t merely the general 
offence of employment. They wonld not 
restrict the infliction of ponisbment in 
respect of tbe employment of several persons 
if this involved several independent offences, 
bnt would only restrict tbe punishment if 
they involved merely tbe general offence 
of employment. It seems to me that 
reoonrse conld not be bad to seetion 71 of tbg 
Indian Penal Code. • . , j . i 
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. It seemR to me lastly that sobstaDtial 
paDishmeDta were oeoessary m view of 
wbat has been stated both by the Magistrate 
aod the learned i^'cssiooe Jadge. The 
ponishment proposed, which wculd approti> 
mate in the aggrpgate to a hoe of Rs. 1,000, 
shonld be a soffioient paniehment for iLflia* 
tion by this Court. 

Orders tet aside. 


CALCUTTA HIGH COURT. 

Criminal Rbvision No. 297 or 1919. 

May 15. 1919. 

Present Mr. Ju.stioe Walmsley and 

Justice Sir Syed Sbamsol Huda, Kt. 
ATUL CHANDRA MANDAL— Ut parit— 

Petitionsr 

versus 

SRINATH LAIK and otbers — 2nd pa&tt 
— Opposits PaRTT. 

Criminal Procedure Code \Act V of 1898J, s. 146. 
fioeeedings under -^Previoue decree or ordet of Civil 
Court ftr possession, value of — ifd^isfrofe, duly of— 
Possession — Jurisdiction. 

A. previous order of a Civil Court relating to the 
property in dispute in a proceeding under section 
145 of the Criminal Procedure Code might throw 
light upon the matter, but the evidentiary value to 
be attached to such a piece of evidence must depend 
upon the particular circumstances of each individual 
case. [p. 937, col. 2.] 

There is no infle.xible rule of law that in a proceeding 
under section 145, Criminal Procedure Code, the 
Magistrate is concluded by every previous order of 
a Civil or Criminal Court; each case must depend 
upon its particular circumstances [p 9 is, col. I ] 

Per Huda, J. — Decrees of Courts, so far as third 
parties are concerned, may have different values in 
different cases, [p 9.38, cols. 1 & 3.] 

Fn a proceeding under section i46, Criminal Pro. 
coduro Code, a Ma^strate cannot l>p said to have 
acted without jurisdiction simply because in making 
the order ho went behind a decree or order of the 
Civil Court, [p. 938, col. 2.] 

Role against the order of the Dapaty 
Magistrate, with 1st Class powers, Bankora, 
dated the l9th Fsbraary . 1919. 

Babus Jvoti Prosid Sarhjdhihari and 
Jnantnira Duff, for the Petitioner, 

Babtis Bejoy Kumar Bhattacharyyi^ U thin, 
dra Kath Sarkar, uni Sarat Ohunara Dj, for 
the Opposite Party. 


JUDGMENT. 

Waluslst, J. — Atol Chandra Mandal. 
the petitioner, is the hrst party in a pro* 
ceeding nnder section 145, Criminal Pro* 
oedore Code, which ended in an order,, ip 
favonr of the second parly, Srioath Laik 
and Samalakbi Dasi. 

The petitioner’s case is that the lan^ 
which formed the snbjeot of the proceeding 
was held by hie father under one Mobendra 
Cbakravarty end that bis father lat it oq| 
to some Lohars in lc02 B. S. ; that the 
latter failed to pay the rent, and the peti* 
tiorer obtained a rent decree against them, 
closed the property to be sold in eieantion, 
boeght it himself on Jane Idth, 1918. and 
took possession tbrongb Coart on Angnst 5tfa, 
1918. 

The case for the second party ia tfaif, 
that one Snjay Chandra Das was in posiieS' 
sion of the village in which the land il 
sitnated, that he let the land in diepate 
to one Sarbeswar Mandal in 191^ that 
Sarheswar let it to some Lohars, hot boaghi 
it himself in 1915 in exeoation of a repi 
decree agaiilst them, that in 1^24 B. S, 
Sarbrswar sold his rights to Eamalakbi 
Dasi wife of Sojay Chandra Dab and that 
she let the land to Srinatb Laik on May 2od. 
1918. 

U is common gronnd, therefore, that soma 
Lohars were in possession nniil recently and 
that Srinath was not in actual possesstop 
until May 1918, and Atul not until Anguat 
1918. 

The trouble arose a few days after 
delivery of poseesaion to Atul on Angnai 
5tb. 19 8, but the proceedings were drawn up 
on December I2cb, 1918, and tbe Qaestipp 
which tbe Magistrate bad to decide ^s 
which of the two parties wa^ in poasessioD 
on that date. 

Tbe grounds taken on behalf of the 
petitioner ar'e three : — 

(1) that tbe learned Magistrate has gone 
into ancient history, instead of oonfiniug hia; 
attention to tbe one question of which partj 
was in possession on 'DeoemLber.l2tb, 191 Sip 

(2) that as one parly said the land; wa^ 
in village Paralia while the Qthw. said ik 
was in village ;Ohaoari, an adjndioation 
that point was necessary to a deoisiom ok 
tbe case ; and 

(3) that the learned Magistrate oughti .to 
have held himself hound to uphold ttaaedat 
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of tbe Civil Coort pattiag Atol Obaodra 
Mandalin poaseseioc, 

Tbe firat groaod needa very few words. 
It is clear that the learned Magistrate 
appreciated that tbe qaestioo was wbo was in 
possession on Daoeraber 12tb, 1918. bat to 
answer that question he had to examine tbe 
stories told by both sides. 

As to tbe seoond groand, there is no 
dispute regarding tbe identity of tbe land: 
whether it is within the boundaries of one 
village or another makes no difference 
as to aotual possession, although it would 
havs an important bearing on title. 

Tbe third ground, however, is the one 
that has been pressed most strenuouely 
and it is, no doubt, on this ground that tbe 
Rule was issued. Tbe decree to which 
reference is made was a rent decree obtained 
by Atnl Cbandra Mandal against some 
Lohars: in execution of that decree the 
holding was put op to sale and bought 
b; Atul on June 13tb, 1918: possession 
was given to bim by tbe Civil Coart on 
August 5th, 19l8. With regard to that 
decree it is to be noted that tbe defend* 
ants were not tbe Lohars mentioned 
by tbe seoond party, and that neither 
Srinatb Laik nor Kamalakhi Dasi— tbe 
members of the second party— -nor any of 
tbe Lobars mentioned by them were parties 
to (be decree and that the decree was 
obtained ex parte. There ha.°, therefore, 
been DO adjudication by a competent Court 
between tbe parties now litigating. It is 
urged that tbie fact is of no consequence 
and that tbe second party ebonld have been 
left to seek redress nnder Order XXI, rale 
100. It is quite true that that provision 
gives a remedy to one wbo bas been 
disposseeeed, but their case is that they were 
not, in fact, dispossessed, and that appears 
ti> be the Boding of tbe learned Magistrate 
althongh it is not very clearly expressed. 
NnmerouA autborit'es have been quoted 
before ns on tbe qaestiou of the weight 
to be attached in proceedings nnder section 
145, Criminal Prcoedure Code, to a decree 
of the Civil Court regarding tbe property 
in dispute, bat I do not think it necessary 
to refer to them in detail, for they have 
been diseoesed at eome length in the case 
of Kulada Kinkar Roy v Daneth Sdir (1). 

(1) 88 0. 88| 2 0. L. J. 271} 10 0. W. N. 267j 2 Or. 

L. J. 670(F. B.). 


It was there held that a previous order 
of (he Civil Coart relating to tbe property 
(n dispute might throw light upon the 
matter, but tbe evidentiary value to be 
attached to such a piece of evidence mast 
depend npon the particular circumstances 
of the individual case. This, I think, is 
the view that bas been taken by tbe 
learned Magistrate, for be points ont 
several facts about that rent soit, all 
tending to the conclaeion that it was not 
a bona fide suit by a landlord against tenants 
in aotnal possession. 

In my judgment the learned Magistrate 
has not committed any error in his treat- 
ment of tbe proceedings in the Civil 
Court. Ae the grounds taken by tbe 
petitioner fail, the Rule must be discharged. 

S lAM^'DL Hcdo, J. — The petitioner purchas- 
ed the land covered by tbe proceedings 
under section 145, Criminal Procednre Code, 
in eieontion of a rent decree and obtained 
symbolical possession. Tbe sale took place 
on the 13th of June, possession was 
delivered on tbe 5fch of August and tbe 
present proceedings were taken on the 13th 
of Augnet 1918. The Magistrate has put 
tbe opposite party in poseei^eion of some 
of the lands porobased by tbe petitioner, 
Bndiog that this land was never in 
possession of the tenants whoee holding 
was sold, that it did not form a part of 
any such holding and that on tbe date of 
the proceedings it was tbe opposite party 
that was in aotnal possession inspite of 
tbe eieontion of the writ for delivery of 
possession. 

In support of tbe Rule Mr. Sarbadbikari 
bas contended that tbe Magistrate bad no 
jorisdiotion to go behind tbe Civil Court 
decree and be bas relied on a number of 
rulings which support bis contention more 
or lees, and decisions taking a ooDt.’'ary 
view have also been placed before ns by 
the learned Vakil wbo appeared to show 
cause against tbe Role. These decisions are 
not wholly reoonotlable. 

In theoaseof DoulatKoer v. Bameewari Koeri 
(2) it appears that Doulat Koer bad obtained 
Letters of Administration to the estate of her 
husband after a protracted litigation which 
went up to tbe Privy Oonnca. The op{>o8i(e 

* 

(2) 28 0. 625, 3 0. W. N. 461. 
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party Dalin Saheba claimed poseession by 
right of parobase from oae Mabadeb, iri 
whose favoar Doalat Koer was said to have 
created a Dnr mnkarari interest pending 
the eait for the purpose of defraying the 
expenses of the appeal to the Privy 
Coanoil. Daring the pendency of the salt 
the property was in the possession of a 
Receiver, and it appeared that when the 
Receiver vacated, possession was made over 
to Uoalat Koer. Prinsep, J , held that the 
Magistrate acted without jarisdiotion in 
putting Dalin Saheba in possession. He 
ob<ierved : It is not for the Magistrato in 
this eommary proceeding to consider whether 
as against Doalat Koer this ocnferH a 
perpetual title to posseesion. The duty of 
the Magistrate was to carry oat the orders 
of the Civil Coart and to maintain those 
orders by assisting the possession of any 
person whose title is foand by that Court. ” 
In Gordon Sims v. Johurry Lai (3) Sale 
and Pratt, JJ , following the decision IQ 
Voulat Koer's case (2), said: “We are aware 
of no ralings which prescribe that the 
Magistrate is to maintain a party in posses- 
sioD in accordance with a decree of Civil 
Coart only when the opposite party is a 
party to that decree.” In the case of 
Qulraj ifarirart v. Sheik Bhatoo (4) a 
Civil Coart decree was held binding even 
against third parties. The tendency of 
later decisions has, however, been not to 
consider a Civil Coart decree binding 
against third parties even for parposes of 
proceedings under section 145. Criminal 
Procedure Code. To this class belong the 
oases of BloomHeld v. Oangadkar Kundu (6) 
e^nd Jogahandhu -Skaha Y. Raj Kumar Roy 
Ohowdhury (6). Between these two views 
we may safely adopt a middle coarse, and 
I feel DO hesitation in following the decision 
of Rampini and Mookerjee, JJ., in Kulada 
Kinkar Roy v. Dattesh Mir (1) in which 
it was observed that there is no inflexible 
rale of law that a Magistrate is ooacladed by 
every previoas order of a Civil or Criminal 
Coart and that every case mast depend on 
its own particular oiroamstanoes. 

Decrees of Courts, so far as third parties 
are concerned, may have different values in 

(3) 6 0. W.N. 663. 

, (4) 32 0.796{2 Or. L. J,'761. 

(6) 4 0.L. J;6625‘4 0r.L. J:te03. 

(6) 16 Ind. Oas, 9991 18 Or. L. 3'. 683. 
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different eases. Where, for instance, therQ 
has been a real contest between the partie* 
to a snit and apon an adjudication regarding 
title or possession a party has been awarded 
a decree and has been pat in possession -in 
execution of such a decree, it may not be 
enough for a party claiming adversely tq 
each a decree to show that he was not 
ft party to it. 

Cases of money deorees followed by sals 
of properties would stand on a different 
footing. In these oases the sale in exeontion 
only passes the right, title and interest of thq 
judgment-debtor. Consequently, there is no 
adjodicatioD regarding his title to. the pro* 
perty, except where an attachment gives rise 
to a olaim and there is an adjuiicationon 
such oKim or where the delivery of posses* 
sion leads to an investigation under Order 
XAI, rules 97 to 100 of the Civil Proosdare 
Code. 

4 

In estimating the valae of delivery of 
possession- agiinst third parties it is ulsq 
material to see what is the true nature of-, 
the possession said to have been delivered. 

In the present oase there was a . suit for. 
rent, there was no - oonteit and tJaere wssj 
an ex par/e decree. There was no adjadioa*. 
tion of any kind regarding the title and 
possession of the tenants whose holding was, 
brought to sale and all that was done ior 
delivering posse.ssion was the posting of ft. 
bamboo, and it does not appear .that tbO' 
second party were present when the bamboo 
was posted or had any opportunity of offer*, 
ing resistance to such delivery of possession.. 
The Magistrate who tried the oase wasalsO; 
not satished that the proceedings in the 
rent suit were iowa fide. 

Under these oiroamstanoes I do not thick 
the Magistrate went beyond his jurisdic*. 
tion in disregarding the decree of the Civil 
Court and I agree with my learned brother, 
in discharging the Rule. , 

Rule discharged. 

i 

e 

i 

1 
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PATNA HIGH COURT, 

Criminal Revision No. 66 of 1919, 
Maroh 24, 1919. 

Present: — Mr. Joatioe Roe and 
Mr. Joetioe Ooatts. 

SHEO NARAIN SINGS ikd others — 

Petitioners 

versus 

RAM PERTAP RAI — Opposite Party. 

Criminal Procedure Code (Act V o/l69f^J, 3$, 20^, 
437 ^Diemieealt order of, under $. 203 - Further inquiry^ 
order for — Notice to accueedf whether necessary — 
Procedure — Summons, whether can 6c issued to accused 
before judicial inquiry is complete. 

A party who is not being tried for an offence is 
sot an accused person, [p. 941, coU 2,] 

Satyanarain Tewari y. Emperor, 82 C. 1C 85; 

10 0, W. N, 61; 3 Cr, L. X 1 38, followed. 

In reyising ander section 437 of the Criminal 
Procedure Code an order of dismissal under sectioa 
203 or 204 l3j of the Code it is not necessary to 
issue notice to the other side. [p. 941, col. 2.] 

Hart Dass 8'jnyal v. Saritulla, 16 C. 608 (F. B.,'; 
13 Ind. Jar. 55; 7 lad. Dec. (N. s.) 9S9, followed. 

Where a case is dismissed under section 203 of 
the Criminal Procedure Code and the Magistrate 
is directed under section 4‘i7 of the Code to hold 
a further judicial inquiry, ho has no jurisdiction to 
issue summons to the accused, until be has completed 
the judicial in(|uiry and a pnma facie case is disclosed 
against the accused, [p. 941, col. 2; p 943, col. l.j 

Orimioal revision asainst the order of the 
SeFsiooe Jodffe, Shababad, dated tbe iO:h 
February 1919, direeting farther ioqairy ioto 
tbe ease of a oomplaiot dismissed by tbe 
Sab Divisional Offioer, Bozar. 

The ease was originally beard by Jwala 
Prasad, J., sitting singly who in view of tbe 
importanoe of the matter involved in this 
oa,e referred it to the Benob. 

FACTS will appear from .the folliwing 
jndgment of 

JwiLA Prisad, J. — {March 21, 1919). — 
This ie an application againet an order 
of tbe Sessions Judge of Shababad, 
dated the 10th Febrnary 1919, nnder 
Section 437 of the Code of Criminal 
Procedure directing farther enqniry into a 
complaint which was dismissed by tbe Snb« 
Divietonal Officer of Bazar onder section 
203 of the Code of Criminal Prooednre. Tbe 
complaint was lodged in respect of offences 
under eeetioos 395, 379 and 147, Indian 
Penal Code, on the lOtb of January 1919aDd 
the oomplainant was ezaznined on oath the 
same day. The Uagiatrate, witbont giving 
any reason for poetponing the issue of pro* 
oMiw, passed the following order on tbe 


back of tbe petition Inspector Domraon 
to treat this as a 6rst information and make 
carefnl enquiry reporting by 18th January 
1919.” 

On 17th January tbe Inspector snbnii'tted 

bis report for jodioial enquiry for an offence 
under section 323, Indian Penal Code. On 
receipt of this report the Magistrate on 18th 
January 1919 dismissed the complaint under 
section 203, Criminal Procedure Code. 

The order of tbe Magistrate dismissing tbe 
complaint has, however, been set aside by tbe 
learned Sessions Jndire of Shababad and 
further enqniry into tbe complaint under 
KeotioD 437 of tbe Code has been direeted. 

Mr. Manuk on behalf of tbe petitioners 
attacks tbe order of tbe Sessions Judge on 
various grounds, tbe principal one being 
that no notice was given to the petitioners 
by the Sessions Judge before directing fur. 
tber enquiry under seetion 437 of tbe Code 
of Criminal Prooedore. It is not necessary 
for me to mention, or deal with, tbe other 
grounde taken by Mr. Manuk ou behalf of 
the petitioners, ioaemooh as I consider it 
desirable that tbe principal question, whether 
tbe order of (be Seesiors Judge under sec* 
tioD ^37 should be set aside as being bad 
for want cf notice to the petitioners, should 
be decided by a larger Bench. Section 437 
itself does not provide for any notioe being 
givfcn to aoy person affected by an order 
under that section. Mr, Manok, however, 
invokes tbe aid of tbe general principle 
of law tbat to order should be parsed againet 
any person without uotioe to bim and with- 
out giving him an opportunity of being 
beard against the proposed order. In sup- 
port of this cootentioo a number of authori- 
ties of tbe various High Courts, notably of 
the Calcutta High Court, has been 
cited to me. It is needless to refer to all 
of them, as they have been enumerated in 
almost all the aunotated editione of tbe Code 
of Criminal Procedure. Tbe leading deci- 
sion is tbat of tbe Full Benob of the Cal- 
cutta High Court in tbe matter of Bari Dan 
Sanyal v. Saritulla (1). That wae a eaee 
where tbe accused person was discharged 
under section 25i of tbe Code. It is, how* 
ever, observed in tbe judgment of tbe learned 
Chief Joetioe and Prinsep, J., tbat no notioe 
would be neceseary in eaee of a complaint 

(1) 16 0. 008 (F. B.)| 18 lud. Jor.66t 7 Ind. Deo. 

(n. ■.) 689. 
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iSiEmiBsed ocder seotion 203 where the aooas* 
ed person bad not appeared or was Dot 
Bamrooned to appear before the Magistrate — a 
distiDotioD is made between a disoharge of 
an aooased ander seotion 263 and a dismissal 
of a aomplaint under section 203. Mr. Yunas 
appearing for the opposite party relies apon 
this distinction and contends that no notice 
at all was necessary, inasmaoh as the learned 
Sessions Judge in directing farther enqoiry 
under seotion 437 was making the same 
order as the Magistrate would have made 
upon the complaint, namely, directing pro 
cesses to issue against the aooased behind 
their back and without a notice to them. 
Mr. Yunus farther relies upon the case of 
Oirish Ghunder Qhcse v. Emperor (2) and 
the view taken by tbe Allahabad High Court 
in several oasee, particularly in Angan v. Bam 
Firhhan(Z) and Lioqjt Hutatn v Emp(Tor\4). 
A contrary view appears to have been taken 
in 19C6 by the Calcutta High Court in tbe 
oases of Brij Khhore Qhose v- Qopal Bai (5) 
and Bhagicat Prasai Singh v. Biskuni Darti 
(6). ^ In the latter case tbe report of the 
case is too short to give us a detailed account 
of tbe facts of that case, bat tbe following 
observation appears ir^ tbe body of tbe 
judgment ft is a rule which has been 

ooneietently followed in this Court that 
notice should be served unless the case is a 
very clear one.” Mr. Manuk relies upon 
this observation for his contention that in 
the case of dismissal of a complaint under 
eeotion 203 also the practice of the Calcutta 
High Coart bad been to require a notice to 
be given to the accused before directing for* 
tber enquiry into the complaint under sec- 
tion 437 of the Code. 

In view, however, of a different opinion 

expressed by tbe Calcutta High Coart in the 

Full Bench case of Hart Dass Sinyal v. Sanf- 

ulla (1) and the positive decision in tbe case 

of Oirish Ghunder Ghose v. Emperor (2) it 
is impossible to say that tbe invariable rule 
of practice of that Court was to require a 
notice to be given before directing further 
enquiry under seotion 437. 

(2) 29 0. 457:6 0. W. N. 6-58. 

(3) 18 Ind. Cas. 146j lOA. L. J. 631; 36 A. 78; 14 
vT- \j. J, 2» 

O J- 20; 40 A. 138; 19 

or. Jj. J. 40o. 

(6) 11 0. W. N. 3 6; 6 fr. L..T. 1 : 2 . 

(6) 11 0. W. N.XX.XV 136 AVesj. 


My attention has been drawn to a judg* 
ment of Mr. Justice Imam, sitting singly, 
in an nnreported case of Bari Lai Okou 
dhry v. Emveror (7). In that case on a 
complaint some of the accused persous men* 
tioned in the petition were tried and con* 
vioted. The Magistrate refused to iasue 
eummons against tbe remaining persons 
aooueed in the complaint petition. On 
motion to the Sessions Judge the order cf 
tbe Magistrate waa set aside and farther en- 
quiry was directed under seotion 437 of the 
Code. This order was passed without any 
notice to the persons affected by tbe order. 
Mr. Justice Imam adopted the view of tbe 
Calcutta High Court in Oiritih Ghunder 
Qhose V. Emperor i2) and the principle 
euauciated in tbe judgment of Mr. Jas|toe 
Pfinsep in Hari Vase Sanyal v. Saritulla (1),- 
and held that where the accused persons 
had not entered appearance in tbe Cborf of 
tbe Magistrate no notice was necessary. 

I have already said that eeotion 437 
itself does not expressly provide for a nofide 
to be given to tbe person affected by the 
order under that section. The decision of 
this case, therefore, involves laying down an 
important rale of procedure to be followed by 
the lower Courts in this Province in dealing 
under eeotion 437 of the Code with com* 
plaints dismissed under section 203. Id 
view of tbe fact that cases of this kind very 
frequently occur, 1 feel it desirable that the 
question be set at rest by a deBnite and 
authoritative decision on the point of ft 
larger Bench of this High Conrt. Let tbe 
case be placed before a proper Bench for 
decision as early ae possible. 

Mr. P, G. ^anuk (with him Mr, Nirsu 
Narayan Sinha), for tbe Petitioners: — (1) 
Notice should be issued “nnlese the case is very 
clear,” Qaotes 11 0. W. N. 35, botes portion. 
Calcutta practice is not consistently against 
me, only Oirish Ghunder Qhose v. Emperai 
(2) is against me. 

In Bombay, notice was given in Queen* 
Empress v. Qajanhhan (8), , where 
the accused was an Honorary Magistrate. 
In the present case the accused was also^ 
a respectable parson; reads Ruxmani Bhogi* 
laly In re (9). 

(7) 53 Ind. Cas. 93 >. 

(8) 2 Bom. i>. H. 686. 
t9) 6 Bom. L. B. 479. 
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Id Madras, Beauchamp v. Moore (10) 
distingaisbes illegal from improper order of 
dieobarge. 

Allahabad is against me altogether. 1 
enbmit that the rcle sboald be left elastic and 
the bande of the High Coart sboald not 
be tied down where there has been injastice 
to the aooQsed. 

In the Panjab, opinion is divided; reads 
Parai Ram v. Emperor (11). 

How can it prejadioe or affect jastioe 
by hearing me or accused except in spec al 
oases, when notice to the aooased would 
give bim an opportooity to ran away or 
abscond ? 

If the Sessions Jodge can interfere with an 
order dismissing a complaint ander section 
203 witbont notice to me, where is the 
good of section 203? 

Discretion sboald not be arbitrary or it 
woald be intolerable. It is to guard 
against a misase of ecoh discretion that it is 
desirable that accused sboald be present 
at this farther proceeding under reotion 437 
which may resalt in bis prejadioe. 

Mr. M. Yunnt (with him Mr. S. P. Varma), 
for the Opposite Party, wes not allowed 
toargoe inasmaob as he represented the 
private proseontion and the Crown was not 
tepresented in this case. 

JUDGMENT. — The petitioners in this 
case are aggrieved, hrstly, by an order of the 
Sessions Jndge directing a farther jodioial 
enquiry, opon nbiob the District Magistrate 
directed a speoided Depoty Magistrate to 
bold that jndtcial enquiry; and secondly, by 
the farther proceedings in which the Depaty 
Magistrate ignored both the orders of the 
Sessions Jadge and the District Magistrate 
•od sammoned tbeaecosed to answer charges 
which everybody who bad looked into the 
matter at all bad declared either to be 
largely exaggerated or wholly false as 
regards a nomber of the acoosed who have 
been sammoned. 

Two groands are taken, drstly, that the 
order passed by the Sessions Jodge was 
without notice to the accused and, secondly, 
that the Deputy Magistrate bad no jurisdio* 
tion to issue summonses until a jadicial 
enquiry had been made. The whole case* 
law with regard to notice bas been clearly 

(10) M H. 4»i 2 Weir 232; 12 U. L. J. 48. 

(11) 12 Ind. Oat. 99Ij 44 P. W. B. 1911 Or.; 12 Or. 


and folly stated by oar brother Jwala Prasad. 
It is snffioient for as to say that the view 
taken by the Fall Bench in Oalcatta in the 
case of HariDass Sanyal v. 5(irjiMZla(l)wa8 that 
in the case of a dismissal ander section 203 
or section 204 (3) notice to the other side 
is not desirable. The other side bas never 
yet bad notice, the proceedings not having 
reached the stage of summoning them as 
aooased persons and in this regard each 
oases are distinguishable from oases in which 
aooased persons have been tried and dis- 
charged. Action in oontravention of that 
Full Bench decision sboald not, we respect* 
folly think, have been taken without fur- 
ther reference to a Full Bench. We see no 
reason to refer this matter to a Full Bench 
of this Coart, for tbe reason that we accept 
the argument suggested by tbe Fall Bench 
of tbe Calootta High Coort. It seems to as 
illogical that an aooased eboald not be 
allowed to appear in proceedings onder 
section 202 (and this is tbe settled practice 
of this Coart frequently and forcefully laid 
down) bat that be sboald be allowed to 
appear in proceedings porporting to revise 
proceedings ander section 202 and that if 
under that section the proceedings are con- 
tinoed, be sboald again be preoladed from 
appearing, it seems to as far better that 
until tbe aooased has been broaght before 
the Court either by summons or by warrant, 
be should not be allowed to come before the 
Court at all. Tbe view taken in tiat Narain 
Tewari v. Emperor (1;^) that a party who is 
not being tried for an offence is not 
an accused person is clearly the correct view. 

As regards the merits of tbe learned 
Sessions Judge’s original order we feel that 
it, as framed by him and interpreted by the 
District Magistrate, was a sound order. 
Tbe Police bad desired a further investiga- 
tion and tbe complainant bad prayed for a 
further investigation. We can see no objec- 
tion to tbe form of the orders made by tbe 
beads of tbe district. We regard tbe pro- 
ceedings of tbe Deputy Magistrate, Mr. 
Kavitaj. as a deBanoe of the orders of bis 
official superiors. Ue should not have 
issued these summonses nntil be bad made a 
judicial enquiry, and we are of opinion that 
in tbe oiroamstaooes of the case the issue 
of tbe eummoDses against all tbe aooased 


(12) 32 0. 1086, 10 0. W. N. 61; 3 Cr. L. J. 188, 
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was outside hie powers. We, therefore, oanoel 
the order instituting prooeedings against the 
aeoused named by Mr. Kaviraj and direot 
that no summons or warrant be issued until a 
jndioial enquiry has been made and a prtma 
fade ease disclosed against them. 

Order cancelled. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1081 op 1918. 
February 7, 1919. 

Present : — Mr. Justice Richardson and 
Justice Sir Syed Shameul Huda, Kt. 
MAJID ALI SARDAR alias MAJID ALI 
OHAKAR—Pbtitioner 

versus 

ALI ASRAB AND OTHERS — Opposite PiRTv 

Criminal Procedure Code (Act V oj 1898^, g 622—! 
Order restoring possession to complainant, setting aside 
oJ‘~‘Notice to complainant, whether necessary. 


An order under section 622 of the Code of Crimi 
nal Procedure ought not to be declared as of no’ 
effect without hearing what the complainant, who ia 
the party most interested in the maintenance of the 
order, has to urge lu support of it. [p, 944 , col J ] 

« Rule against the order of the Sessiona 
Judge, Backerguuj, dated the 29th October 
1918. 

Babas Dasaratki Sanyal and Sureck 
Ohandra Talukdar, for the Petitioner 

• Babu Monmotha Nath Mukherjee, for the 
Opposite Party. 


JUDGMENT. 

Hdda, J.-This is a Rule oalling 
upon the opposite party to show cause why 
the order of the Sessions Judge of Backer 
pnj. dated the 29th of October 1918,deolar. 

mg that the order made by the trial Conrt 
ooder aaation 522, Criminal Proaedura Code 
ahonld be treated as void, ehonld oot be 
set aeide on the 7th and 8th grounda 
mentioned m the petition or why enoh 
other order should not be made in the 
matter as may seem fit. 


The eiranmatanoes of the eaae loading np 
to the order under consideration are shortly 

d«oree against 

Atabaddi Howladar, Akram Ali Howladar, 



and several others, Howla Mohamad 
Ghazi was sold and purchased by Annada 
Charan Singh and bis cousin Ohandi 
Cbaran Singh on the 29th of November 
1915. AH Asrab, opposite party Nc. 1, is the 
son of Atabaddi, since deceased. The com- 
plainant Majid Ali Sarkar is a servant of 
Annada Singh. The homestead of Atabaddi 
Howladar and Akram Ali Howladar was 
included in the Howla. The purchasers 
seem to have met with considerable opposi- 
tion in Conrt from the judgment-debtors 
but afterwards sncoeeded in obtaining an 
order^ for delivery of possession from the 
Mnnsif. Apprehending that the prooeedings 
for delivery of possession might lead to a 
breach of the peace, the Munsif ordered on 
the 13th of October 1917 that the writ for 
delivery of possession ahonld be executed 
with the aid of a Police force. Thereupon 
on the 5th of November 1917 the Civil 
Court peon went to the spot with the 
writ^ for delivery of possession. A force 
of six armed Constables under one Havildar 
and one Snbadar was deputed to help 
him. What the peon did there may be 
gathered from his report, dated the 6th of 
November 1917, submitted to the Court. 
In this report (be peon stated that he 
went to the spot with the assistance of 
the Police, published the partoannah and 
put the porobasers into possession in the 
usual way by beat of drum. There are ’no 
grounds for questioning the correctness of 
this report and the Court below does not 
say that the peon did not do what ho 
stated in the report that he had done. 

The divergence between the prosecution 
and defence stories may be said to begin 
from here. It is alleged on behalf of the 
prosecution that on the 5th of November 
1917 the anotion-purobasers obtained actual 
possession, that the judgment-debtors with 
their family and goods left the bari and 
removed to another hart, taking down 
one of the huts and agreeing to re- 
move the others within 3 or 4 days, 
that on the 6tfa of November the auction- 
purchasers erected a uew hut on the eite 
of the old hut thus removed, and this hut 
was occupied by the guards placed in the 
hari by the auetion-purchasers and one 
Constable also remained .there to keep the 
peaoe, that two other ’ hnts wen - removed 
shortly after and re-built in the new 
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to wbtoh tbe jadgmeot debtors bad removed, 
that on tbe lOtb of November 19i7 Atabaddi 
Howladar aod Akram Ali Ho«vladar with 
tbeir sons Aerab Ali and AH Akbar aod 
a Dumber of othere foroibV entered the 
biri armed with lathis aod spears and 
tbreateoed to beat tbe aaotioc.parobasere’ men 
Qoless they left the bait, that they re entered 
the old bnts wbieh still stood io the bari, 
that information was lodged at the Tbana and 
the Sab-Inspeotor took ap tbe investigation 
of the oaee cn the 25tb of November 1917 
and arrested Atabaddi and Akram Ali, 
that after the Sab Inspeolor bad left tbe ban 
the aooneed-opposite party with a namber 
of men armed with lathis and sarkies 
attacked and woanded tbe men of the 
acotioD porohasers and tbos regained po6&er« 
eion of the bari. There osn Le no doobt 
that it was a most determined attack aod 
tbe men of tbe anolion pnrcbasers were 
severely woanded. 

The aooaaed opposite party were on 
these faots oharged with rioting and varioos 
other cffecoes aod in tbe resalt Air Aerab 
was ooDvioted auder seot'oce liS and 324, 
Indian Penal Code, Karamat AH was ooo* 
vioted Qoder seotiooe 147 and 323, Indian 
Penal Code, and they were sentenced res* 
pectively to 7 months and 5 montbe’ 
rigoroas imprisonment on each charge, the 
Bentenoes to ran oonoarrently; aooased Islam 
Farazi and Az'zor Rabaman were convicted 
ander section 147, Indian Penal Code, only 
and sentenced to 4 months’ rigorooe imprison* 
ment each. The Magistrate also passed an 
order under section 522 of the Criminal Pro* 
eedare Code restoring Aonada Singh and 
Obandi Singh to tbe possession of tbe bari. 

On appeal the learned Sessions Jadge was 
of opinion tbatonthe 5tb of November 1917 
the aootion pnrohasers bad not obtained 
aetaal possessioo, that tbe jndgment-debtore 
did not leave the bari on that day as 
alleged by the proseoation nor did they 
remove any of the hats, that the story 
of tbe aoetioD’parobasers erecting a new 
bat in tbe ban or placing their guards in 
it was antrae, that tbe defence story that 
they were given 5 days by way of grace 
to enable them to come to some arrange- 
ment with the aaotion-parobasere was true 
tad that aUhoagh on tbe espiry of tbe 
period of grace tbeir oontinaaoce on tbe 
tend ] was wrongfol, nonetheless they 


remained on the land and were in posses- 
sion of it on tbe 25th of November 1917 
when the riot took place. Upon this view 
of tbe case the learned Jadge held that 
the common object charged, tie., to take 
possession of the bari by force, failed and tbe 
conviotioD ander section 148 or section 147, 
Indian PenalCode.conld not, therefore, stand. 
After stating that the possession of tbe 
ban at the time of the riot was clearly 
wrongful and mala fide, tbe learned Jadge 
proceeded as fellows:— 

’ Nevertheless, it was possession and ibis 
is aaffioient to exonerate them from the 
charge of rioting as framed by tbe lower 
Court. The charge ander section 147 or 
l4r, lodianPenal Code, mast, therefore, fail.” 

He, however, affirmed tbe oonviotion of the 
opposite party AH Asrab under section 324, 
Indian Penal Code, and of Earamat Ali under 
section 323, Indian Penal Code, and maintain* 
ed the sentencee passed apon them by tbe 
Magistrate. 

'*rhe jadgroent debtors,” observed the 
learned Jadge, 'managed to retain possession 
by the device of asking for 5 days grace. 

It is now contended in effect that by the 
breach of faith the appellants acquired tbe 
right of private defence.” This contention 
he foand no diffioalty in rejecting. 

Regarding tbe order ander section 522, 
Criminal Prooedore Code, tbe learned Jadge 
recorded tbe following order in tbe Orde^ 
Sheet under date 21st of October 1918:— 

”Tbe order under section 522 of tbe 
Criminal Prooednre Code will continoe to be 
in abeyance pending a reference to the 
High Court,” 

On tbe 29tb of October 1915 he 
recorded another order in the following 
terms: — 

"L do not think any reference to the 
High Court is necessary as regards the 
order under section 522, Criminal Procedure 
Code. In view of my finding in appeal 
that tbe aaotion parohasere did not get 
poseeasioo, tbe order for reetoring posses* 
eion to them does not arise and 
automatically ceases to have effect. It will, 
therefore, be treated as void.” - The Rule, 
ae I have said, is directed against this last 
order. 

Ik is stated in the petition to this OoQrl, 
and tbe statement is supported an 
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affidavit, that this order was passed after 
heariog the Pleader for the aooosed bat 
in the absenoe of the oomplainant or bis 
Pleader or of the Pablto Proseoator who 
bad appeared for the Crown, It is olear 
that the oomplainant was most interested 
in the maintenanoe of this order and it 
oaght not to have been declared as of no 
effect withont hearing what the complain- 
ant had to arge in snpport of it On 
this ground alone the order is liable to 
be set aside. The qaestion, however, remains 
whether we sboald eet aside the order of 
the learned Jadge, unless we are satisfied 
that the oomplainant had good grounds to 
urge against it if he bad the opportunity 
to do 80 . I think he had. It seems to 
me that the mere fact that the appeal 
was partially allowed or the Bnding of 
the Appellate Court that the accused were 
in wrongful possession on the date of 
oocurrenoe did not ipto faclo render the 
order void. The judgment of Stevens and 
Earington, JJ., in the oase of Gourhari 
Oope V. Alay Oopini (1) would seen to 
support this view, as upon auy other view 
of the oase the learned Judges would 
not have thought it neoessary to send the 
ease back to the Appellate Court in order 
that that Court should deal with the 
order under seotion 522 of the Criminal 
Prooedure Code. The learned Judge oould 
no doubt set aside the order under section 423 
(d); if he thought it was just and proper to do 
so- 

Having regard to the facts of the oase 
and the oonolusions arrived at by the 
Judge, it seems to me that if be had 
thought be had disoretiou in the matter 
be might not have exercised that discretion 
in favour of the opposite party. I oanuot 
shut my eyes to the fast that the.oom* 
plainant’s oonduot disolosed a spirit of 
lawlessness which oertainly deserved np 
enoouragement. Here are the auction' 
pnrohasers who enoounter every opposition 
in getting possession of the property they 
had purchased. At last a peon of the 
Civil Court with the help of an armed 
force gives them snob possession as he 
eould. The opposite party ask for 5 days 
grace to enable them to qome to some 
etllement with the anotion^parobasers. They 

(1)29 0.724j6 0, W.N. 718. 


oome to no snoh arrangement aud the five 
days of graoe extend to twenty and when 
the auction purchasers’ meu then enter the 
biri in a peaceful manner unarmed, they 
are attacked with various deadly weapons 
and pevere injuries are caused to the com' 
plainant and three others of his party by 
lathis and spears Even the Constable 
Jagadish Chandra did not go unhurt, for 
be too bore marks of slight injuries. 

In a case like this to relegate the 
auction- purchasers to another suit in the 
Civil Court and possibly to a repetition of 
all their troubles and difficulties is a result 
which the Appellate Court was bound to 
take into consideration after bearing the 
party most vitally interested in the matter. 
It also seems to me that in coming to 
tbe conclusion that the auction purchasers 
did not obtair^ possession of the bari on 
tbe 5th of November 1917, the learned 
Judge put a very narrow construction on' 
the meaning of the word *po8ae88ion\ As 
observed by West, J., in the case of 
bhaik Ibrahim v. Shaic Suleman (2), "an 
appropriate ioteution where two are present - 
on the same premises may put tbe one out 
as well as the other into possession with- 
out any aotuel physical departure or formal 
entry,” It reems to me that on that day 
the auction- purchasers did get possession' 

of tbe bari and that its possession by 
the accused from that day till the 25kh of 
November 1917 was possession by leave anrf 
license of the auction purchasers, so that' 
it cannot be said that there was no question 
of restoring tbe anotfon'purobasers to nosses* 
sioD. ” 

1 would make the Rule absolute on tbe^ 

short ground that tbe order complained of 
should not have been passed behind the back' 
of the party affected by it. ‘ 

Ricsardson, J,-wI agree. 

^ Buie made oheolute* 

(2) 9 B. 140. 5 


s 
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Appeal from Appjllite DAcass Ho. 507 

OK 1917. 

April 26, 19 9. 

Preienf:^}/[r, Justice Chatterjea and 
Mr. Jaafeioe Daval. 

SRIHATH BOSK and others— Plaintikkj 

. — Appellants 
versus . 

NIB A,BAN OHAHDRi ROY AND orasas 
— Demndints— Rsjpondeits. 

ffindit ^w^Famihi dispute, aetllement of, female 

—Cojtr^ duty of—Revaaioners, whether can question 
settlement. ‘ 


Where the several members of a family effect 
a settlemeot of their disputes, esch ooe relinquishing 

dispute other 

than that fall«ng to his share and rccogoising the 

itS^h^ others as they had previously asserted 
t to the portion allotted to them respectively, and 
the settlement thus effected is a bon>i/idc settle 

5 “"d a partition 

of the estate follows thereupon, the Courts are 

bound to give full effect to it. and such settlomeut 
cannot bo questioned by the reversioners l.y means 
of a suit to establish their right to some of the 

properties dealt with thereby, 

Appeal against the deoree of the Addi- 
tional Jndge, Midnapore. dated the 14th 

December 1916, modifying that of the Offi- 
ciating Sobordinate Jadge of that Diatriot 
dated the lOtb April 1915. 

Babne Jj/ottsh Ohandra Hatra and Satcowri. 
pati Boy, fdr the Appellanis, 

Babne Bipin Behary G^ose and Sarjdt Ch. 
Maitp, for the Respondents, 

JUDGMENT. — This appeal arises oot of 
fc Bait fot establishment of the plaintiffs’ 
right to, and possession of, the properties 
in dispute, which are described in the four 
Bonedoles to the plaint. 

. The plaintiffs are the daaghter's sons and 
S’** of one Bidha Krishna R-iy. 

Kwba Krishna left a daagbter Sital Mini 
and the plaintiffs, grandsons, by that 
Janghtor. The defendants are the heirs of 
Kanai and Oinabindho, who were 
the brothers of Radha Kriiboa The name 
Of one Kumeda Obaran Boy, who was the 
father of the defendants Nos. 1 to 4 , may 
Je luntioned here. It aopsars that after 
JJ* death of Badba Krishna. Kaoeda 
Waran asserted that heh*d been adopted 
2L** 1 ^* Krishna and laid claim to the 

™ Mom bronghta sait for establish- 
, *>•' «»ht to a share of the estate 

£0 


as the heiress of her father Radha Krishna 

■ Thesnit was brought against Knmeda 
Oharan and the other heirs of Ram Kanai 
aod D.nabandbu. It was contested by 
Knmedi alone and it appears that the 

.other uefendants were sobseqently discharg. 
Bd from the action. The snit was terminal 

'sL] M ioto bstween 

ii h T^ Jfijf Charan on the 

Ifh July \SS3. Under this Solenamab, the 

• Kameda Ctaran, defendant No. 1 in that 

nL hie claim to certain 

proper m.; Sital Moni also gave ap certain 
properties m favour of Kumeda Gharan and 
her right to the rest of the properties was 
declared There was subsequently a gait 
for partition brought by Sital Mini which 

was based upon The Sileuamah; and Jaitly 

■ ere was a suit for mesne profits bronght 
by the lady against the defendants, whieh 
again ended m a compromise, bita) Moni 
died Janoery 1902 ani the pre.eot aait 
was instituted by her sons, plaiotiffa Nos. 1 
and 2, for establiehmsnt of their right in 
respect of certain propectlea, their title *o 
which had bsen denied or- of which they 
had been dispossessed by the defendants. 

The Court of Appeal below, agreeing 
with the Court of first instanm, has given 
a decree declaring the right of the plaintiff 
10 respect of the laols of Schedule I and 
disagreeing with that Court has given a 
decree for posseision and mnoe profit, fn 

re’peot nf a on» tbird share of the liols of 

Schedule II. Toe claim with resoect to 
the land, of bcheiolj, Ilf and 17 faj, 
been dismissed by both the Courts beJov. 

Toe plaintiff, have appeal sd wish reference 
to the lands of Schedule, HI aid lY 
and the defeodan^e have preferred a cross.' 
obiectioa in reipeet of the land, of SsheiaU 
II. .j 

The main question foi oonei deration in this 
appeal i, whether the enmornmisd entered 
into by $ita( Moni; is biodiog upon the 
plaintiffs. “ 

There can be no doubt that there was 
final eeStlement of disputes and ■ of the 
rights of each party aul. that if the 
settlement er^^bjmfiis, it was binding npon 
the reversiooare. 

In the case of Khumi Lil y. Qobind Srithna 
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Narain (l)the Judioal Committee observed 
that that they had no hesitation in adopting 
the view taken in the ease of Oudh Beharee v. 
Bante Mewa Koonwer (2), where the learned 
Judges say as followsj ” The true oharaoter 
of the transaotion appears to as to have 
been a settlement between the several 
members of the family of their disputes, 
each one relinquishing all claim in respect 
of all property in dispute other than that 
falling to his share and recognising the 
right of the others as they had previously 
asserted it to the portion allotted to them 
respectively. It was in this light rather 
than as conferring a new distinct title on 
each other that the parties themselves seem 
to have regarded the arrangement, and we 
think that it is the duty of the Courts to 
uphold and give full effect to such an 

arrangtmsLt.” , . r j l- 

That case was followed by their Lorosnips 

in the case of Uiran Bibi'V. Sohan Bi6i (3). 
Their Lordships were of opinion that the facts 
of the case brought it within the decision 
in Khunni Lai v. Qobind Krishna Narain 
(1), in other words, that the compromise 
in question was in no sense of the word 
an alienation by a limited owner of the 
family property but a family settlement in 
which each party took a share of the’ 
family property by virtue of the independent 
title which was to that extent and by way 
of compromise admitted by the other parties. 
See also the oases of Jlio^endra Nath Biswas 
V. Shamsunnem Ehatun (4) and 8hyam Lai 
Qhosh V. i?ame«u)OTt Pasu (5). 

It is contended on behalf of the appellant 
that no independent title was recognised by 
the petition of compromise and that, there< 
fore, the case does not come within the 
purview of the decisions of the Privy 
CooDoil. This argument is based upon the 
ground that the petition of comproipiee does 
not state that Eumeda Charan bad set up 
his right as the adopted son of Badha 
Krishna ; but we have to take the petition 

(1) 10 Ind. Cas. 477; 88 I. A. 87 at p. 102; f8 A. 
866; 21 M. L. J. 645; 0911) I M. W. N. 432; 10 M. 
L. T. 26; 13 Bom. L. R. 427; 13 0. L. J. 676; 8 A, L. J. 
662; 15 0. W. N. 546 iP.C.). 

(2) 3 Agra H, C. E. 82 at p. 84. 

(8) 24 lud. Cas. 309; \8 C. W. N. 929; 27 M. h. J. 

149; IL.W.648 ^P.O.). 

14 1 27 lud. CaSi 954; 21 C. L. J. 167 at pp. 162, 163; 
IOC. W.K. 1280. 

(6) 33 lud. Cae. 273} 23 C. W. N. 82 at p. 89. 


of oomprooiise along "itb the plaint and 
written statement in that case. The plaint 
in that case distinctly stated that Kumeda 
had set np his rights as the adopted son 
and had dispossessed the plaintiff in that 
suit from her father’s share in the family 
estate, and that it was for that reason 
that the suit was instituted. There is no 
doubt, therefore, that there was a dispute 
between the parties and *t had been proved 
that Sital Moni and the present plaintiffs, 
who are the reversioners, would have been 
entirely deprived of the estate but for the 
compromise which was arrived at. By the 
compromise Sital Moni gave up some of the 
properties, similarly Kumeda Charan gave 
up some of the properties to which he 
had asserted his right as adopted son. 
The plaintiff No. 1, one of the sons o. bital 

Moni, was an attesting witness to the 
petition of compromise. The plaintiff No. 1 
appears to have been an accountant in the 
District Judge’s office and was quite 
capable of protecting the interest of his 
mother and hie future interest as a 
reversioner. After a decree had been passeh 
upon this petition of compromise, a suit 
was instituted by Sital Mom for partition 

of the estate. The estate was 
partitioned and it appears that SitalMoni 
and after her death her sons, plaintma 
Nos. 1 and 2, have been in enjoyment ot 
the properties according to the result ot 
the partition. Lastly, there was a suit for 
mesne profits brought by Sital 
that suit was ultimately compromised ^ 
her. Both the present plaintiffs lookea 
after that case and were attesting witnesses 

to the petition of compromise. 

That there was a 6ona fide oompromue 

entered into in 1883 cannot be, J?®*’ 

disputed. The very fact that one of biUi 
Moni’s sons was an attesting witness to ww 
petition of compromise negatives the possi* 
bility of any collusion between the parties. 
In the circumstances under which the suit 
was instituted by the lady, the eompromise 
was beneficial to the estate, and was 
certainly not entered into for the 
benefit of tbe lady herself. In all these 
oiroumetances, the Courts below were right 
in holding that tbe compromise is bmaing 
on the plaintiffs so far as the lands of 

Schedule IV are concerned. r 

With regard to the lands of Sohedole 
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tlie ^ lands whiob the plaiDtifFs olaim as 
haying been allotted to Sital Moni on 
partition, the Conrt below has declared tbe 
of the plaiotilTs, The defecdantfi in 
tbiB Coort^ say that they did not dispossess 
the plaiotifFs from this land and that tbe 
plaintiffs have no oanse of action against 
the defendants. The respondents do not 
dispute the right of the plaintiffs to these 
lands and have no objection to the decree 
passed by the Court below for lands of this 
schedule, provided there is no decree for 
mesne profits. We think that the decree of 
t^he lower Court in so far as tbe lands of 
bohedule I are cocoerned should stand. 

With regard to lands of Schedule II. tbe 

Court gave a decree to tbe 
plaintiffs for a one-third share of these lands 
A oroBfi-objeotion has been filed on behalf 
of the defendants so far as these lands are 
concerned. It is contended that the lower 
Court has proceeded upon some presumption. 
It appears, however, that there was no 
denral in the written statement that tbe 
lands of this schedule formed part of tbe 
joint family property and we are told that 
there is some evidence in support of the 
finding of the lower Conrt. We think that 
tbe orosS'ObjeotioD should be dismissed. 

There remain only tbe lands of Schedule 
III. Both the Courts have held that no 
oauas of action has been disclosed in tbe 
plaint and that it does not appear that 
wese lands belong to the estate held by 
Radha Krishna. We are not disposed to 
interfere with the order of tbe lower Conrt 

80 f^r 89 th696 Iftnds ftP0 ooDQorood* 

On behalf of the appellant, objection was 
taken to the order for separate sets of 
oosts to the defendants. The question of 
oosts, however, is in tbe discretion of the 

Court and we do not wish to interfere in 
tbe matter. 

The result ie that both the appeal and 
the cross objection are dismissed. Bach parly 
will bear hie own costs in this Court. 




Appeal diemitied. 


NAGPUB judicial COMMISSrONER'S 

COURT. 

Seconp Civil Appeal No. 87 B op ISIs 
November 20, 1915. 

Present:— Mr. Stanyoo, A. J 0 

SHRIPUJ A— Pliimtifp— Appellakt 

venue 

KANHATA LAL-Depenoant— Rbspokdeht 

menl, whether must be produced^Custodu 
prooj of~Interpretation of Statutes^Court, 

fiJp presumption embodied in section 9f)of 

tbe Evidence Act must be apolied * 

caution in India, whore forgery and fraud ar^ mt of 

1" Ki, 

The Legislature, by the plain language used m 
section 90 of the Evidence Act. has *i 

power of the Court to dispense ’4h Xflf Sf 
ewcution of documents relied on as evidence 
ancient documents produced in Court at - < 
•nd tte Coart. ia'lodi. have no to “l 

Every ancient document for which n 
of due execution is claimed, must be produoed'bofom 
the tribunal which is asked to maketL pJesumnWon 
m Its favour, so as to place it in a position M 
itself whether it beaJs upon thence it 

or “betray, from somo anachroni.m itKo ““ 
Bistency” that it is a fabrication, [p. 961. ools 1 A 2 T 
(Authorities reviewed and discueaed ) * * 

It is the duty of a party, who claims that an 

ancient document should be presumed to have bee? 

executed, to prove by clear evidouoe the fact of 
custody, .n order that the Court may determine 
whether or not such custody was proper, [p.^ 34 ® 

The execution aud registration of a deed of sain in 
Berar in favour of a person who does not tak? 
possession of the property which the deed purimrt! 
to sell, but leaves it with the apparent vendo?, rS 
no p«sump joa that the apparent vendee om h^ 

pwposea of section 90 

of the Evidence Act. [p. 956, col. l.J “ 

In interpreting Statute Law in British India fh^ 
Courts must give effect to the plain language emnfnilS 
by the Le^Uture even if it oonfliots with what they 

While the i.aw of Evidence is designed to render 
the ntmoet assistance in the disoove^ of the trath 
It does not relieve against the neoeisityof 

ar’WS.'':] ** 

It is one of the canons of interpretation that every 

‘o » g«i®ral rule of Jaw mS 
be literally and stnngently constroed, and that there 
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isno jnstilication for extending it by analogy to 
include cases not reasonably within the pumew of 
the language employed [p. 951, col. 2 ] 

Appeal ifrom the deoree of the 
Additional Dislriot Judge, Akola, dated 
the ■i2nd October 191-1 

Mr. J. Mittra and Sir Eipin Krishna Bose, 

for the Appellant. 

Messrs. F ^V. Dillon and R. B. Oka, for 
the Hespondents. 

: JUDGMENT.— The faota of this case 
are given in detail in the judgment of 
the lower Appellate Court, but a synopsis 
of them is necessary to appreciate the 
questions cf law involved in this appeal. 
The property in dispute is a house in the 
Akola District of West Bsrar which once 
belonged to otje Ratanohand, who has now 
been dead for many years. The plaintiff, 
who represents a sect of Gujarathi Jains, 
having a temple to the north of the said 
house, claims title under a deed of sale, 
dated the 13tb February 18 16, executed by 
Gulab Bai, the widow of Ratanohand, the 
allegation being that Gulab Bii continued 
to cocupy tbe bouse after the sale as 
tenant of tbe plaintiff till July 1900 
when tbe defendants wrongfully ejected 
her. 

The defendants represent another seat 
of Gujarathi Jains, having a temple to 
the snath of tbe bouse in dispute, wbioh 
thus lies between the properties of the 
rival litigants. Tbe defendants’ pleadings 
varied at different stages of the trial, but 
may now be stated thus: — Rataaoband sold 
the house to one Popatlal on tbe 14tb 
February 1874-; Rataaohsnd and Gulab 
Bai oontirusd to bold- posseesion as the 
tenauts of Popatlal, rent free, upon oonsidera* 
tion of keeping the premises in repair; 
and Popatlal sold the house to tbe 
defendants on the I3th April 1894. 

Tbe plaintiff denied the sales: be objected 
to Popatlal’s deed cf 1894 as not duly 
registered: be asserted that though Popatlal 
may have contracted to sell to the defend* 
ants in 1894, the contract fell through 
owing to tbe failure of the defendants to 
pay tbe price within tbe time stipulated: 
and he pleaded that any title Popatlal 
acquired by his alleged purohaee in 1874, 
was extinguished by tbe adverse possession 
of Ratanohand and his widow and heir 
from 18i4 to 1900. 


The suit out of which this appeal has 
arisen was dled’onthe iHth August 1907. 

It was decided by tbe first Court on tbe 
6th December 1911 and by the lower 
Appellate Court on tbe 22nd ^ October 
19l4. Both Courts concurred in dismissing 
tbe suit, and the plaintiff has made tbe 
present appeal. 

In its judgment the lower Appellate 
Court has set out tbe findings of the first 
Court in these words : — 

1. “That the sale-deed, dated 13th 
February 1896, executed by Gulab Bai 
in favour of the plaintiff was proved. 

2 That tbe defendants could give 
eecondary evidence of the transfer in 
favour of Popatlal, as Popatlal was dead 
and his son stated that be could not fiud 
tbe sale deed. 

3. That the sale deed of Popatlal being 
30 years old and its copy having been 
prodneed, its genniceness was presumed. 

4. That Ralaooband executed the eale> 
deed and arid tbe house to Popatlal on 
14tb February 1874. 

5. That Ratanohand till his death and 
after him his widow Gulab Bat occupied 
the house as tenants of Popatlal. 

6. That Gulab Bai bad no title to 
transfer the house to the plaintiff”. 

In these findinge the lower Appellate 
Court ooDourred. It also recorded further 
findings as given below : — 

(7) That tbe occupation of Gulab Be* 
extended without interruption till tbv 
defendants ejected her in 19^0. 

(8) That the deed of 1894 executed by 
Popatlal was duly registered. 

(9) That there was no agreement fixing 
a time for payment of the price by the 
defendants to Popatlal, and payment was 
duly tendered though acceptance was 
refused at the time of registration. 

(10) That non-payment of the purchase* 
money did not invalidate tbe sale. 

In accordance with these findings, and 
certain other findiogs on technical objeo* 
tioDs which require no mention here, the 
plaintiff’s anpeal was diemissed by the lower 
Appellate Court. 

In second appeal tbe objections taken 
may be summarised in these words : — 

1. That the defendants’ title deed of 1894 
was not registered. 
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2, Th)t their failora to pay the pn '09 
vacated the oontraot to sell 

•S. That the possession of Ratanohand and 
Galab Bai ehoald havo baen held adverse to 
Popatlal. 

It will thos be seen that no objeotion 
was taken to the prooedare of the Courts 
below in applying seotion 90 of the Evidence 
Act to this case: bat as it seemed to me 
that my decision of the appeal might be 
materially affected by a consideration 0 ? 
that miiter I gave fall opportunity to the 
parties to argne the point, and advantage 
having been taken of it, I am competent 
under Order XLI, rule 2, of the Civil 
Procedure Code to rest my decision upon 
the conclusion which I may form 10 
respect to the law connected therewith. 

It will be seen that the title set np 
by the defendants primarily rests upon 
proof of the fact that on the 14tb February 
18*4 Ratanohand sold the house in dispute 
to Popatlil. The allegation is that the 
sale was effected by a deed doly registered. 
The original of that deed should now be 
in the bands of the defendants. It has 
not been produced, and in the pleadings 
the defendants made no statement as to 
what had become of it It is now admitted 
that the deed was never delivered by Popatlal 
to the defendants. The defendants called 
Sonlal (D W No, 11), tbe son of Popatlal, 
as a witness. He was adopted as a son 
by Popatlars widow after Popatlai's death, 
which took place in 1903. He was asked 
to produce tbe sale-deed of 1874, and a 
rent note said to have been ezeonted by 
Ratanoband. He said be could not find 
them. He bad evidently never seen them. 
This has been accepted in tbe Courts 
below as sufficient to prove that tbe original 
sale deed has been loet. Kanbayalal (P. 
W. No. II) is one of tbe defendante. He was 
evidently called to prove that there was 
an agreement between Popatlal and tbe 
defendants regarding payment of tbe oon- 
aidisratton of tbe sale of 18dL In the 
oonrae of bis testimony this witness made 
the following statements 

Tbe bouee in dispute originally belonged 
tO'Bpatanehand • • • Popatlal sold tbe boose to 
iM 15 or 16 years ago. As Popatlil held 
B sals' deed of the bouse and other proaerty, 
t took the sale of the bouse from him * * *• 
Hha shle fafodr of Popstlal bp 3atao« 


chand wai not ezecutsd in my preiencs 
I saw the deed for the first time wh.,n 
Popatlal executed the sale in my favour* * * 
The original safe deed by Ratanlal in favour 
of Popatlal may be with the latter. The 
rent no-e referred to in that sale deed 
is not With me. It was with Popatlal.” 

This is all tbe available evidence on 
tbe record relating to the original other 
than can ba obtained from Exhibit D 2 
which is a certified copy of the copy of the 
original retained by tbe regisfering 
officer. This copy was obtained from the 
registration office by the defendants in 
1907, obviously for tbe purposes of 
this suit. The endorsement upon the copy 

provei that an original was presented for 
registration by Popatlal on the 14tb Febru- 
ary 1874, that execution of tbe original was 
admitted by a person identified to be 
Ratanoband Hiraohand Gnzrathi of Balapur 
in tbe Bilapur Talnq of tbe Akola District, 
and that the document was duly registered* 
It is also fair to presume that the originai 
document was returned to the onstody of tbe 
person who produced it, though there is no 
entry to that effect in the registration record 
now before me. It will be remembered that 
Exhibit p.2 is not a copy of any part of 
the original document. It is a copy made 
in 1907 of a copy made from tbe original 
deed and its endorsements at tbe time of 
registration in 1874. It is to such facts 
that the Coarts below have applied section 
90 of tbe Indian Evidence Act, and have 
presumed not only that Ratanohand, the 
owner of the boose in dispute, executed and 
registered an original in the terms set out in 
Exhibit D 2: but also that he thereby actual, 
ly sold everything which tbe document pur- 
ports to transfer to Popatlal. It is very 
obvious that ihere has been eome confaeion 
between secondary evidence of a lost original 
admissible under section 65, Evidence Act 
and a presumption under seotion 90 of that 
Act in favour of the lost original based npon 
a copy thereof, and I wish to make it clear 
that I am now dealing only with tbe qnes. 
tion of tbe applicability of section 90 of the 

enactment. That seotion is worded thns: 

“Where any document, purporting or proved 
to be thirty years old, is produced from any 
custody which the Court in the particular 
case considers proper, the Court may presume 
th^t the signature and every other part of 



950 


INDIAN OASES. 


[1919 


SHRIPUJi V. KiNHiTl LAL. 

BQob doonment whiob purports to be in tbe 
handwriting of any partienlar person, is in 
that person’s handwriting, and, in the oasteof 
a doonment ereonted or attested, that it was 
dnly exeented and attested by the persons by 
whom it pnrports to be exeonted and attested. 

Explanation — Doenments are said to be 
in proper onstody if they are in tbe plaoe in 
whiob, and under tbe oare of tbe person 
with whom, they wonld natarally be; but no 
onstody is improper if it is proved to have a 
legitimate origin, or if the oironmstances 
of tbe partionlar ease are snob as to render 
snoh an origin probable." 

This explanation applies also to seotion 81. 
I am alive to the danger of parapbrasinc an 
enaotment, and I have no intention of doing 
BO in tbe present ease when I say that tbe 
seotion requires in tbe most unambignons 
language tbe presence of three oonditions to 
bring it into operation, namely:— > 

(1) a doonment which pnrports or is proved 
to be thirty years old; 

(2) its prodnotion before the Court; and 

(3) its appearance from '’proper oustody" 
as dedned in the seotion. 

This provision of the taw deals with an 
instance of what is eometimes oalled "real" 
evidence — that of which the tribunal itself is 
the original percipient witness. The Judge 
sees for himself that the appearance of tbe 
doonment, its paper, ink, phraseology, band- 
writing and other things indicative of age are 
oonsistent with tbe claim that it is not less 
than thirty years old: and be then exercises 
his disoretion in two matters, namely (l) as 
to the propriety of the onstody from which 
the doonment is prodnoed, and (2) as to tbe 
genuineness of tbe doonment. It is a 
fundamental rule of tbe Law of Evidence that 
in all oases tbe best evidence must be given 
and it is a rule which the Legislature and the 
Coorts iealonsly safeguard. It is simply 
at) amplification of tbe obvious maxim that 
if a man wishes to know all that he can 
know about any matter, his own senses are 
to him tbe highest possible autbority. Jf 
a hundred witnesses of unimpeachable cha- 
racter were all to swear to the contents of 
a sealed letter, and if the person who 
beard them swear opened tbe letter and 
found its contents were different, be wonld 
oonolnde, without the intervention of any 
oonsoiotis process of reasoning at all, tbat 
they had sworn what was not trne. It is 


in obedienoe to this fundamental rule tbat 
hearsay’ is treated as pr-iatiaally synony* 
moos with irrelevant’ for the purposes of the 
Law of Evidence. 

Now section 90 of the Indian Evidence Act 
embodies an exception to tbe hearsay role 
wbioh has become established by judicial 
decisions in England, and in no way en< 
larges tbe scope of the exception reoognized 
and laid down by the English Courts. It is, 
therefore, expedient to give some considera* 
tion to the English law on tbe point. Tbe 
following remarks, taken from Taylor on 
Evidence, lOtb Edition, are instructive and 
soffioientfor our purpose:— 

Another conclusive presumption made 
by the law is that in favour of the due 
execution of ancient deeds and Wills. 
When these instruments are 30 years 
old, and are unblemished by any altera* 
tions, they (as it is said) prove themselves; 
their bare production is suffioient, and tbe 
subsoribing witnesses are oonolusively taken 
to be dead * • But 

it must appear tbat the instrument eomes 
from onstody, whiob (even though it is 
not in point of law strictly proper) affords 
a reasonable presumption in favour of its 
genuineness; and tbat it is otherwise free 
from just ground of suspicion * 

* * (Seotion 87). 

The presumption in their favour, if they 
oome from tbe proper custody, and purport 
to be thirty years old, is not confined to. 
deeds and Wills, but extends equally to 
htterSt entriet, receipts, settlement certifi' 
cates, and indeed to all other written doon* 
ments; and in such oases tbe signatures 
and handwriting need not be proved. Tbe 
rule is founded on tbe great diffiouKy 
nay, impossibility, of proving the handwrit- 
ing of the party after snob a lapse of time.* 
(Section 88). 

* * * * 

A third exception to the general role 
by whiob hearsay evidence is rejectrd, 
exists in favt nr nf ancient iowmenie (by 
whiob is meai't doonmente more than thirty 
years old), when they sre tendered in sup- 
port of ancient possession. These are 
often the only attainable evidenoe of an* 
oient possession, and, therefore, tbe law, 
yielding to neeeseity, allows them to ba 
read on behalf of persons claiming under 
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them, and against pereons io no way privy 
to them ♦ * • 

This speoies of proof demands oareful 
eoratiny, for, Srat, its effeot ia to beneBt 
those from whose oaatody they have been 
prodaoed, and who are oonneoted in id* 
terest with the original parties to the 
dooaments, and next, the doonmeots are 
not proved, bat are only presumed to have 
ooQstitated part of the resgestx. Forgery 
and fraad are, however, matters, oompara* 
tively speaking, of rare oooarrenoe, and 
a fabricated deed geraerally betrays, from 
some anachronism or other inoonststenoy, 
internal evidence of its real character. The 
danger of admitting these dooaments is, 
oonaeqaently, less than might be supposed, 
It is more expedient to ran some riek of 
oooaeional deception, than to permit injastioe 
to be done by strict exolasion of what, in 
many cases, would tarn oot to be highly 
material evidence. On a balance of evils, 
this kind of proof has, sobiect to certain 
qaalifioatioDS, for many years past been 
admitted. (Section 658). 

Bat care is especially taken to ascertain 
the genainenees of the ancient dooaments 
produced; and this may in general be 
shown, prima facie, by proof that they come 
from the proper custody. (Section 659).” 

The leading case on the sobject of proper 
oastody is Bishop of yieath v. Marquess of 
Wirichester (1), in which the character and 
description of oastody were clearly defined 
by Tindal, C. J., and section 90 of the 
Indian Evidence Act is obviously intended 
to reproduce as far as possible the princi* 
pies laid down by that eminent Judge io 
respect of what is proper oaatody for the 
purposes of the section. 

It is manifest from the above qao* 
tation that the idea of making a presump- 
tion of execution in fav'>nr of ancient doou* 
ments not produced or tendered in evidence 
ia foreign to the English law, and that it 
ie apparently assumed that every ancient 
document for which a presumption of due 
execution is claimed, most be produced 
before the tribunal which is asked to make 
the presamptioD in its favour, so as to place 
it in a position to see for itself whether it 
bears upon the face pf it such indications 
as convince the mind that it is genuine, 

(1) (tS86) 8 Bing o.) 188 at p. 198| 8 Scott 581| 
189B.B.83G. 


or "betrays from some anachronism or other 
inconsistency” that it is a fabrication. X 
have boon unable to find any English case 
in which a Cnnrf, was asked to make a pre- 
sumption in favonr of an ancient document 
which it did not see. 

It has repeatedly been held, and the 
soundness of the decision cannot be ques* 
tioned, that the rule of presnmption em- 
bodied in section 90, Evidence Act, must be 
applied with exceeding cantion in India, 
where forgery and fraud cannot be said 
to be of rare ooonrrence. Fhool 
Bibee v. Goor Svrun Doss (2), XJggrakant 
V. Burro Okunder (3), Trailokia Nath v. 
Shurno Ckungoni (4), Raikunt Nath v. Lukkun 
Maihi (5), Timangnvda v. Bangangavda (6), 
reported at page 94 as a Note appended 
to Hart Ohintaman v. Moro Lakshman (7), 
The relevant passage is at page 98. It 
may be said that each deoieions merely lay 
down a rule of cantion and do not affect the 
scope of the enactment. It seems to me, 
however, that the necessity for such caution 
makes it necessary to give a strict and 
narrow, and not a loose and liberal, inter- 
pretation to the provisions of the law. More- 
over, it is one of the aanone of interpreta- 
tion that every legislative exception to a 
general role of the law most be literally and 
stringently construed, and that there is no 
jostifioatioD for extending it by analogy to 
ioolode eases not reasonably within the 
parview of the lacgoage employed, It 
eeeme tome that section 90 of the Evidence. 
Act can apply only to documents produced 
before the tribunal invited to make the 
presumption which ie allowed by the section 
in favonr of them, and that it hae been 
wholly misapplied in the present case. There 
ie, however, authority against thie view, and 
it ia necessary to examine it. The first 
oaee ia R belter Ohunder Mookerjeey. Kheiter 
Paul Sreettrutno (8), which wae decided by 
a single Judge. In that ease a Will was 
allegedly executed more than SO years be- 
fore the suit and was proved to have been 
lost. A copy wae tendered in evidence. 

(2) 18 W. E.4H6. 

(3 6 C. 200 at p. 211. 

(4) 11 0.630. 

(6) 0 0. L B. 42fi at p. 429. 

(6; P. J. (Bom.) (1878) p. 240. ^ 

(7) II B. 89. 

(8) 6 0. 888{ 6 0. L. B. 199. r 
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Wilt'OD, J., held that nnder spction 65 of 
the Evidence Act the copy wa*? admissible 
to prove the contents of the Will: and that 
under section ^0 of the same enact nantexe' 
cation of the Will ooald be presumed. The 
learned Jadge’e reasons for this extraordinary 
extension cf the latter section are given in 
these words: — Under the section the exeou* 
tion of a document produced from proper cua* 
tody, and more than thirty years old, need 
not be proved, if the document ‘is prodaoed', 
I do not think the use of these words limits 
the operation of the section to oases in which 
the document is actually produced in 
Court. I think that, as the document 
has been shown to have been last in 
proper custody, and to have been lost, and 
is more than thirty years old, secondary evl* 
dence may be admitted without proof of the 
execution of the original." 

The concluding passage seems to oonfase 
tl.e grounds for admitting secondary evidence 
with the grounds for presuming execution 
of the original. The dictu<n seems, with due 
respect, to be wholly irreconcilable with the 
plain meaning of the words of section 90: and 
it is unsupported by any authority, English 
or Indian, dealing with presumptions relating 
to ancient documents. It cannot be claimed 
that a document which is lost is prodaoed: 
nor can it be said in reason that a document 
which is proved to have existed is prodaoed. 
Therefore, the decision treats the words *19 
produced’ as sapeiflunus. It makes no prc* 
tenoe of giving them an extended meaning. 

In Ishri Frasad Singh v. Lilli Jas Kunwat 
(^) the document in question was a petition 
made to a Collector on the '2d:b September 
1831. This was held to have perished with 
the records cf the Collcotoraie destroyed 
during the Mutiny of 1867. A oerti6ed copy 
granted on the 20th October 1&31, or less 
than a month after the original was Sled, 
was produced in Court in proof of the original. 
It was held that the copy was admissible as 
Bsosndary evidence, which cannot be qaes* 
tioned. It is also manifest that section 90 
applied to the copy itself sioor it was more 
than 30 years old: thati^*, it could be presum* 
ed to be what it purported to ha — a copy 
duly oertiSed of an original doonoient retain* 
ed in a public record. There remained the 
question of a presumption under section 90 

22 4- 294; A. W. N. (IflOO) 82. 


in favour of th^ anprodusal originaU Phi 
learned .Judge wrote: — 

'‘Under ssotion 90 we may presume that the 

document was duly ezecated To this it 

was objected that section 90 does notapply so 
as to warrant the prssumption in question 
where the original document is not produced 
in Court, and iu support of this argument 
great stress is laid upon the word ‘prodacad’ 
in the section." 

The dictum of Wilson, J., iu the Calcutta 
case, above examined, was then referred to, 
and the judgment proceeds:— ‘ Although the 
matter is not free from doubt, we think that 
we should follow this ruling." 

Here again we have no analysis of the 
subject. In a particularly strong case, upon, 
the production of a oertiSed copy, itself morer 
than 30 years old, of an original forming 
part of a public record, the learned Judgee 
yielded to the temptation of brnshing aside 
what was the law in favour of what they 
oonsidersd ought to be the law for the pur* 
pose of doing justice in that particular 
case, and they could give no better reason 
for that course than that another Judge had 
previously strained the law in the same war. 
No attempt was made to adjust the view 
taken to the language of the section. In a 
caas of admitted donbt the Judges eleoted to 
follow the coarse which seamed to them to. 
be most consistent with truth and justice in. 
the particular case before them. The ruling 
cannot be accepted as an authority upon an 
interpretation of the section. The fact 
that the original in this case was in fact 
Bled in a Court would not satisfy the ra* 
quirements of the section. The law demand!. 
the production of the document after it hM: 
become an ancient document. 

The above decisions were quoted with 
approvatin Sawan Singhv. Sarim 
where the dictum of a single Judge rapro*. 
duoedtbe oonoluding passage in the judgment: 
of Wilson, J., already quoted above, with a 
similar confusion of secondary evidence and 
preenmption noder section 90. The. Ibamedj 
Jndge wrote: 

To rule otherwiss would, in my opinion, 
to misunderstand the policy of the Lsgisla*. 
tore. The obvious intention of section 90 of 

no ».[nd Oaa. aaS; 93 P. B. IdlOj l88iB. W. 
19iQi 188 P. L. B. I9i0. 
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the IndiaD Evidenoe Act is not to make it 
too diffioolt for persons relying opon ancient 
dooaments to atilizs those dooamenl.s in 
proving their oases, and if the eeotion is oot 
to be applied to oases where the original is 
lost, that polioy is not tally carried out; 
for when the origitial is lost, it is doubly 
diffioalt for the party ooncerned to prove the 
ezeontioD aod handwriting and so on.’! 

With dae respeo^ I would urge, drst, that 
in interpreting Statute Law in British India 
the Courts must give effeot to the plain 
language employed by the Legislature, even 
if it ooirdiots with what they ooooeive to be 
the polioy or the intention of the law: aod, 
next, that while the Law of the Evidenoe is 
designed to render the utmost assistanoe in 
the discovery of the truth, it does not 
relieve, against the neoeseity of giving legal 
proof, any party who may be unable to 
adduoe evidence. If the argument of the 
learned Judge were carried to ite logioal 
ooDolusioD, it would amount to this that, 
where a party is unable to prove bis claim, 
ipso Jacto it be presumed to have bsan 

proved. 1 am unable to assent to any such 
proposition, and I again point out that no 
attempt is made to Sod support for the view 
taken by the Punjab Court from any words 
appearing in the eeotinn itself 

In Appathuri Pattar v. Qopda Panikhar 
(ll) the Madras High Court refrained 
from expressing any opinion on the point, 
bat in Ponnambalath Paraprav'tn v. Sankaian 
Hair (12) a Division B.*nah, following 
the Caloatla and Allahabad oases, held 
that the presumption as to the genuine- 
ness of an ancient document under section 
90 of the Evidence Act can bs applied 
even where the original is not produced, 
bat only a copy is prodnoed. Tne jodg* 
meat, so far as it tnrns on the question 
under disonssion, is in thsse terms : — 

' Whether the Ooart should presome the 
ganainenesB of the * * docament is a matter 
that depends on the special oiroumstsnoes 
ot eaoh oase ; and having regard to Ihs 
eiroamstances proved in regard to the pre- 
sent docament * * we think the Subordinate 
Jadge waa right in admitting it as evidenoe 
and in pna«omiog that the original of it 
was gennine.’* 

The dbio'nent was dial in a pablio reo?rd 

(If) If InA Om. 463i 31 H. b. i. 391. 


and destroyed when the record was elimi* 
na'ed, and a oertiBed copy was produced in 

proof. So the oa’^e somewhat resembled tb^ 

AlUhabad oase. But here, as in the other 
oases, the learned Judges lay down a rale 
for which they make no attempt to find 
any support in the language of the enact- 
ment. In all the above oases the Judges 
were a hw to themselves They did not 
interpret bnt leg{.«lated : and with due res- 
pect, I am unable to f.illow them. Ife 
seems to me indisputable that the Lsgis* 
lature, by the plain langnaga used in section 
90 of the Evidence Act, has limited the 
power of the Court to dispense with proof 
of the exeontion of documents relied on as 
evidenoe, to ancient docnments produced 
in Court at the trial ; and that the Coarta 
in India have no power to enlarge this 
legislative provision so as to apply it to 
oases clearly ontside the enactment. More- 
over, even if each a course were permis- 
sible, it seems to me a most unwise and 
nnsafe precedent to lay down that, npoa 
a prodnotion of a copy, the Oonrt may 
presume thac some document it has never ' 
seen was in fact an ancient document, was 
executed and attested by the persons whose 
names appear in the copy, and was in 
proper custody when lost. Such a prece- 
dent would strike at the very root of the 
rule of caution above laid down. It would 
be easy to say that presumptions based on 
copies in the absence of originals would be 
oonBned to special oases, such as that be- 
fore the Allahabad Court in the railing 
abnv^ quoted, and that the Courts must be 
trusted to act with due discretion. I can- 
not take that view. Once tbe precedent 
were laid dnwo, it wonld be followed in all 
manner of oases and become a substantial 
aid to fraud and forgery. It K bowever, 
not necessary to labour tbe point, as I am 
clear that the law makes the production 
of the ancient document at the trial a $in« 
q'la non for tbe application of section 90. 

For tbe above reasons I hold that tbe 
Courts below erred in applying sectioii 90 
of tbe Evidence Act in this oase, and as 
their judgments were iuflaeooad by presump- 
tions which in law they were not oompstenk 
to mike, they are opso to reversal by this 
Court : OrMt 9 Bvjnath (i3). 


(13) 21 W. B. 379. 
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Bat even if section 90 of the Evidenoe 
Aot had been applicable upon the prodnetion 
of a oopy, what evidenoa is there that the 
original deed of 1874 was in (he custody 
of Popatlal at any time, even snppose we 
believe every word stated in regard to.it 
by the defendant Kanhayalal (P. W. No. 11)? 
He eays that Popatlal ** held a sale deed 
of the house”. This may be merely a state- 
ment of what Popathl told him. He also 
says that be “saw the deed for the first 
time when (Popatlal exeoated the!sale*deed'’ 
in his favour : but this does not show wbeje 
and with whom the deed was at the time. 
It may be said that the evidenoe is vagae 
beoause it was badly reoorded, and that the 
witness may reasonably be taken to have 
intended to oonvey that he saw the deed 
ID the possession of Popatlal and satisfied 
himself that Popatlal bad a title to pase 
at the time when the purobase of 1894 
was made from him. But is it justifiable 
to presume, not only that an anoient doon- 
ment is genuine, but also that its oustody 
must have been proper though the evidenoe 
. relating to snob oastody is nooertain ? It 
is the duty of a party, who olaims that an 
anoient doonment should be presumed to 
have been exeoated, to prove by olear evi- 
denoe the faot of oastody, in ord«r that 
the Court may determine whether or not 
Buoh oustody was proper. In the present 
oase oustody should have bean with the 
defendants. The lower Appellate Court gets 
over that by stating that ‘ it is not always 
that the pnrohaser takes the title-deed from 
his vendor in these parts of the omotry” a 
statement for whiob there is no support 
to be found in any part of the evidenoe on 
reoord, and whiob is not the rule where the 
vendor has at hand and prodooes his title- 
deed at the time he makes his sale, as 
Popatlal is said to have done in this oase. 
But suppose that the oastody of Popatlal 
after 1894 was a proper oastody for the 
purposes of seotion 90 aforesaid. I am 
olear that the evidenoe on reoord is legally 
insuffioient to prove the faot of suoh oustody. 
It was said that ordinarily a title deed 
presumably delivered by the registering 
oflloer to the person who presented it for 
registration may farther be presumed to 
have remained in that oustody subsetiuently. 
1 should not be prepared to make that 
presamption in regard to any snob doonment 


in Berar. It is a matter of common know- 
ledge, of whiob I am entitled to take 
Dotioe, that the people of Berar habitually 
execute and oause to be registered the most 
formal instruments which either represent 
no real transaotion at all or give a wholly 
false oolonring to the real agreement bet- 
ween the parties. As against the ezeontants 
of snob deeds it is no donbt the polioy of 
the law to hold them bound by the writing, 
but for a oollateral purpose, suoh as a 
presumption that the onstody of a deed of 
sale most have been with the vendee, the 
eieoutioD, registration and delivery of the 
deed by the Regislering Officer afford no 
safe basip, espooially where, as here, there 
are oiroumstanoes whiob are oontra-indioa- 
tive of any delivery of the deed. Exhibit 
D-2 may be taken as good seoondary 
evidenoe of the oontents of the original 
deed, and the registration endorsement may 
he taken as some evidence of the exeontion 
thereof : Qangamoyi Debi v. Troiluckkya 
Na/A(l4)— though I do not understand that 
ease to rule that the endorsement is suffi- 
cient by itself prove eieoutio.n. Bat 
one of the most oommon forms of fiotitious 
tranaaotioDS in Berar is that by whiob an 
owner of property, by the simnltaneous 
exeoutioD of an apparent deed of sale and 
an apparent rent note or lease oounterpart— 
no lease being exeoated —transforms himself 
into the apparent tenant of another. 

Exhibit D-2 proves that the original 
purported to sell the dwelling house of 
Ratanoband and some nnspeoified moveable 
property valued at Rs. 5 for Rs. 500 to 
Popatlal. it then reoites that the vendor 
oontinoes to oooupy the bouse as the tenant 
of the vendee in aooordanoe with the 
terms of a separately exeoated rent note. 
This rent note is also not forthooming. 
There is not a shred of evidenoe beyond 
the recital that it was ever exeoated. Saab 
recitals, like those as to delivery of pos 
session, are habitually false or representative 
of a promise or intention never carried oat. 
It is an admitted faot that Popatlal was a 
near relation of Ratanohand. It is also 
admitted, or at any rate held proved, that 
Popatlal never bad physical possesion of 

(14) 33 C. 637 at p. 644; 3 0. L. J. 849; 10 0. W. N. 
622; 8 Bom. L. R. 376; 1 U. L. T. 181: 16 U. L. J. 161| 
83 I. A, 60 (P. 0.). 
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the hoQse for a single day, that Ratanohand 
oontinoed to use and oooapy it as before, and 
that after his death, more than 12 years 
before the suit, his widow, Oalab Bai, sno* 
seeded to snob possession and osoapanoy ex* 
aotly as if by inheritanoe. Neither ever 
paid a rupee as rent to Popatlal or to the 
defeT^dants. These being the oiroamstanoes, 
no Court would be justified in law in pre- 
suming that in 1894, when he exeouted 
the deed of sale in favour of the defendants, 
Popatlal bad custody of the original deed 
exeouted in hie favour twenty years before, 
even if it oould be safely assumed that 
the Registering Oflfioer returned the deed to 
him after registration. 

My deoisioD, therefore, amounts to this:— 

(1) That no presumption oan be made 
under eeotion 90, Indian Evidenoe Act, 1872, 
as applied to Berar, in favour of any 
doeament unless sueh document is itself 
produced before the Court invited to make 
the presumption : 

(2) the execution and registration of a 
deed of sale in Berar in favour of a per* 
SOD who does not take possession of the 
property which the deed purports to sell, 
but leaves it with the apparent vendor, 
raises no presumption that the apparent 
vendee ever had custody of the deed for 
the purposes of the above section. 

It follows from this that the foundation 
of the title relied on by the defendaote 
fails, and that the plaintiffs are entitled 
to succeed. Two other points 'were pressed 
on behalf of the appellant, and I will mere* 
ly state them. 

It is an admitted fact that the defendants 
have never paid the price of the bouse to 
Popatlal or to his representatives, and that 
they have not filed the same in Court or 
made any deposit of it. The deed of sale 
was executed by Popatlal on the 13th 
April 1194 : it was presented for registra* 
tion by the defendants on the 13th August 
18^4 before a Sub^Begistrar whose original 
power to register expired on that day. 
Fopatlal'e atteodaoee was subsequently 
secured by the issue of process. He ap* 
peared on the 12th October 1894 and 
repudiated the deed on the ground that 
the agreement was that the price of the 
bouse was to be paid within one week of 
the* exesution of the deed, and ae this was 
not performed, the eale bad fallen through. 


The vendees offered to pay the price before 
the Ciab'Regietrar but Popatlal refused to 
receive it. The Sub* Registrar then regis- 
tered the document. There is no evidenoe 
whatever to show that he obtained the 
sanction of the Registrar to do so after 
expiry of the four months to which bis 
own jarifldtotion extended. On these facts 
the contentions for the appellant are 

(1) that the deed of 1891 is in law un- 
registered : 

(2) that the alleged sale to defendants 
remains a disputed agreement. 

It is not necessary to decide these points. 
The appeal is allowed. The decrees of 
the Courts below are reversed and the 
plaintiff will be given a decree for posses- 
sion of the bouse in dispute. The defend- 
ants must pay and bear all costs through- 
out. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeals fsom Appcllati Dsobkis Nos. 3274 
OP 1915 AND 833 TO 855 of 1913, 

March 13, i9i9. 

Justice Sir Charles Cbitty, 

Et., and Mr. Justice Walmsley. 

EAMGOPAL manual and othebs — 
PLiiNTiFFi— A ppellants 
vereue 

KUMAR KAMALA RANJAN ROT 

AND OTHEBS — RlSPONSBMTS. 

Limitction Act (IX of 1008^, ». Suit filed in 
wrong Court — Plaint returTied for presentaiion to proper 
Court — Time within which plaint must be re-preiented 
^Limitation, exte/uion of. 

The latest date for Sling a suit for poasession of 
oertain lands was the 16th May 1911. The suit was 
gled in the Court of a Munsif on the 16(h May 1911. 
On the 4th May 19U the Unnsif returned the plaint 
for presentation to a Court having- jorisdiotion to 
try the suit and directed that this should be done 
within one month. The plaint was died in the proper 
Court on the Ist June lUl^: 

Held, that the suit was barred by Umitationi that 
the only period which tbs plaintiff was entitled to 
exclude was that provided in section 14 of the 
Linitation Act, rtr,,the period between the 16th May 
1911 and (be 4tb May 1912 and that in order to 
save the bar of limitation the pUdnt should ^ve 
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heen ro.filod on the 5tli May 1912, inasmuch a« the 
Munsif had no power to alter the period within 
which the suit ought to have been filed. [p. 957, 
col. 1.] 

Appeals against the deorees of the District 
Jndge, Birbham, dated the 2Qd Joly 1915, 
afBrmiDg that of the ^nbordinAte Judge 
of that District, dated the 2dtb March 1914. 

FACTS appear from the judgment. 

Baba Dwarhanotk Chafiraiarti (with him 
B&huBaranashibasi ifoo&er;t),for the Appellant, 
— The settlement was made by the Govern* 
rnent under Act Vf of 1?70 on 16th 
May 1899, so the cause of action of the 
appellant arose on that day. The suit 
was 6Ied within time in the MansiFs 
Coart on I5th May 1911. Bat on 4th 
May 1912 the learned Mansif retarned the 
plaint, giving the plaintiff one month’s 
time to present the same to the proper 
Court. On 1st Jane 1912 the plaint was 
6Ied in the Sabordinate Jadge’s Coart. Under 
section 151 of the Civil Procedare Code 
the Court has inherent power to make 
each orders as may be necessary for the 
ends of jastloe. I forthcr sabmit that tbe 
time should not be oompated from the 
date of tbe aotoal settlement by the 
Government with the Zemindar bat from tbe 
date when the Zemindar’s possession became 
adverse to thePatnidars and the Dar patnidars. 
Rafers to Ranjit !singh v. Maharaj Bahadur 
Str-gh (1). 

Tbe lower Appellate Coart has assessed 
the Zsmindar’s share of tbe pro6ts of the 
lands on a wrong basis. The lower Appellate 
Court shoald oot have taken into oonsidera* 
tioQ the present produce of the lands 
but ODght to have proceeded upon the 
letting valae of the lands at the time of 
tbe resomption by the Collector. We are 
willing to abide by the aq-reement to 
which we came io the 6rst Court with 
regard to tbe amcant payable as between 
the Zemindar and the Patnidars. The 
v.ariatioD of the decree of the first Court by 
the lower Appellate Court we cannot support. 

Baba Ram Oharan Mitra (with him 
Babas Satindra Kumar Ro*y Choudhuri and 
Biroj Mohan Motumdar), for tbe Respond* 
ente. — Tbe learned Mansif bad no jurisdiction 

(l)48rnd. Cas. 262; 29 C. L. J. 193: 16 A. L. -T. 
964; 3SM L J. 728; 23 0. W. X 198; 26 M. L. T. 8| 
46 0. J78i 1 U. P. L. R. (P, C.l 2ii;2l Bom. L. R. 50ir 
lO D, W. 83j 46 1. A-. 162\p. C.). 


[ 191 ? 

to extend tbe period of limitation, as that 
is tantamoont to nullifying tbe provisions 
of the Limitation Act. Refers to Baridai 
Roy V. Sard Ohandra Boy (2). As regards 
the date from which limitation baa td 
run, the other side makes out quite a 
rew case here. Time was running against 
tbe Dar- patnidars from the date of settle* 
ment. Ranjit Sivgh v., Maharaj Bahadur 
Singh (1) has no application here. 

As regards Second Appeal No. 853, etc., we 
are read} to abide by tbe agreement. 

Babo Baranashibafi Mooker'ii replied. 

JUDGMENT. 

No. 3274. 

CfiiTir, J, — The only question in this 
appeal is whether the suit is barred by 
limitation. The plaintiffs were the Dar putni* 
dars and they were suing the Zemindar 
and the Patnidars for possession of certain 
Cbowkidari Chakran lands which had been 
resumed and settled by Government with 
the Zemindar. In their plaint the plaintiffs 
stated that tbe settlement was made by tbe 
Government under the provisions of Act Vf 
of 1870 on i6th May lS9;:t and they further 
alleged that the cause of action arose on 
that day, Tbe suit was originally filed 
in the Mnneii’s Court on 15tb May i91l| 
one day within 12 years from tbe date 
specified in the plaint. On 4th May 1912 
the plairt was returned by tbe Munsif for 
presentation to the proper Court, the Munsif 
finding that be had no jurisdiction. The 
Munsif directed that it should be presented 
to tbe proper Court within one month. 
The plaint nas actually filed in the Sub* 
ordinate Judge’s Court on let Jane 19*2. 

Two questiona aroce: (1) whether tbe 
Munsif had any authority to extend tbe 
period of limitation for one month or any 
other lime, and (2) what Article of tbe 
Limitation Act applies to the suit and 
whether it is barred by time. 

As to tbe first point, it is clear that 
tbe Mansif could have no snob power. If 
any Court had power to alter tbe period 
witbio which a suit might be presented, 
tbe Limitation Act would soon become w 
dead letter. It was suggested that th» 
Munsif might have saoh power ander' 
section 15i of the nsw Code and we were* 
told that a Bonch of this Coart had' 


(3) 18 Ind. Cas. 12l{ 17 0. W. N. 61S. 
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ezpresBed saoh an opioion. The ease is 
not reported; but there is a reported case, 
Saridas Eoy v. Sarat Okandra B>v (2), whioh 
^kes a oontrary view and distinotly lays 
down that the only period whioh oan be 
ezoluded is that provided for in section 
14 of the Limitation Aob. With this 
opinion we entirely atrree. In that view 
of the oase, exolading under seo^i^'n 14 
the period from 1 5th May 19 ll to 4th 
May J912, in order to be within time the 
suit must have been Bled in the proper 
Coart at the latest on the 5th May. Being 
Bled on let Jane 1912 it was clearly oat 
of time if the time rnns from ISth May, 
ae alleged by the plaintiffs in their plaint. 
In the Gonrt of Bret instance, as also in 
the lower Appellate Coart, tbia was the 
case whioh was pat forward by the plaiot* 
iffa. In second appeal it has been urged 
on their behalf that the date should not 
be from the aotaal settlement by the 
(government with the Zjmindar but from 
some sabsequent date not specified, when 
it is said that the Zemindar’s possession 
became adverse to the Patnidars and the 
Dar-putnidars. It was suggested by the 
appellants' Pleader that it might be 28th 
Aagoet 1911, when the Zemindar first 
settled the lands. 

This ia a case not made in the Coorta 
below and, as I have said, no date was 
specified nor have any facts been pot 
before the Court which would justify 
snob a oonolasion. Bat it is really im* 
material to go into that qnestioo, beoanse 
it is clear that time was running against 
the Dar patnidars from the date of the 
settlement. We were referred to the 
ease of Ranjit Singh v. Mahnraja 
Bahadur Singh (0. That was a oase 
under appeal to the Jndicial Committee 
of the Privy Connoil from a Bench of 

this Court of which I was a member. In 

that oase another Beuoh of this Court in 
an interlocutory matter had expre'Sed ao 
opinion that Article 113 of Schedule I to 
the Limitation Act (the Article dealing 
with speoiSe performance of contracts) 

applied and not Article 14 1 (ths Article 
dealing with recovery of posaes'iioa of 

immovable property^ This Court held 
that Artiole 144 applied and that opinion 
was affirmed by the Jndioial Committee. 
It does not appear that any queelion was 


raised in that oaie that the period of 
limitiition would run from any date other 
than that of the settlement with the 
Zsmindar. In my opinion, it ia clear that 
that must bs the starting point of limita- 
tion. To hold otherwise would be to 
extend the period indefinitely; for instance, 
in the oase of the Zsmindar bolding the 
lauds in hhas and not doing anything 
whioh was obviously hostile to the titio 
of the Patnidars or tr.e Dar-putoidare. 
Taking that to be the starting point of 
limitation, which was moreover the point taken 
by the plaintiffs themselves before they 
come to this Court, the suit is clearly 
barred and the appeal must, in my opinion, 
fail. 

The appeal for the appellants was argued 
yesterday by Babu Dnarkanath Cbaokra- 
butty. He asked leave to allow his argu* 
meats to he continued this morning by his 
juoior. We were not disposed to grant 
that request. There did not seem to be 
any reason why be should not appear 
here and continue bis argument if in* 
complete, but we did give permission 
to his jnnior to cite two oases which 
be mentioned but bad not been able to 
cite last evening. It is now objected that 
we have this morning declined to bear 
from the junior Pleader further arguments. 
In my opinion we are perfectly justified 
in 60 doing, and be could not claim to be 
heard. 

The appeal is dismissed with costs, 
Nob. 853, 854 and 855. 

The only question aiising in these 
appeals ia as to the assessment of the 
mesne profits in favour of the plaintiffs 
as ibe resolt of their decree. The point 
taken is clearly set out in the second 
and third grounds of appeal. It is urged 
that the lower Appellate Court has 
assessed the Zemindar’e share of tipe 
profits of the lands on a wrong ppiocip)e 
and that in assessing the Zemindar's 
does the lower Appellate Court should not 
have taken into conaideratiob the present 
produce of the lande but ought to have 
gone upon the lettiog value of those 
lands at the time of the resumption by 
the Collector. It is not now auggested 
that the time of the origin of the Putoi 
or DAF-putni should be taken. It has not 
been seriously contended on the other 
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side that this is cot correot or that the 
snm at whieh the Oolleotor valaed the 
prodaoe of these lands at the time of the 
resamption shoald not be taken as the 
basis. The parties oame to an agreement 
in the first Coart with regard to the 
amount payable as between the Zemindar 
and the Potnidars, and to that the 
appellanis are willing to adhere. The 
reeolt is that the variation of the deorees 
of the Brst Coart by the lower Appellate 
Court mast be set aside and the degrees of 
the Brst Coart restored in all these oases 
with oosts in this Coart against the defend* 
ant No. 1 and the heirs and legal 
representatives of defendant No. 2 and in the 
lower Appellate Coart against the defendant 
No. 1 only. 

Waluslet, J.— I agree. 

Order occordingly. 


MADRAS HIGH COURT. 

Civil Revision PtiiTioH No. 1296 op 1919 

July 29, 1919. 

Present: — Mr. Jastioe Krishnan. 
KANDASWAMI ASARI^Porchascb— ~ 
Dependant No. 3— Petitioneb 

versus 

SWARNAVELU STAPATHI alias 
SWAMINATHA STAPATHI AND others. 
— Petitioner— Plaintipps and Defendants— 

Respondents. 

Oivil Procedure Cede (Act V of 1908). 0. XXI r 
i^, O.XLnj,r.H}),O.L, r. 1 {a)^8cope of 0. XXI, 
r. b9— Execution of decrec^Sale subject to mortgage 
’-Mortgagee, right of, to apply to set aside sale— Small 
Cause decree—Execution by ordinary Court— Order 
setting aside or refusing to set aside sale of immovable 

^operty— Appeal, maintainability of— Revision to High 
Oourtf whether lieSs 

The words “where immovable property has been 
•old" m Order XXI, rule 89, Civil Procedure Code, are 
not restricted to the actual interest that passes bv 
the sale. [p. 969, col. 1.] ^ 

It is open to the holder of a mortgage on property 
told in execution of a decree to apply under Order 


AAi, rule 89, Cml Procedure Code, to set aside the 
sale, even though his mortgage is admitted in the 
sale and the sale is subject to his right, [p 969, col, 1,1 
iluhamTMd AhmaduUah Khan v. Ahmad Said Khan, 

followed. ® 

Kaskmiro Bibi v. Hatim Ali, 27 Ind. Cas. 831; 13 

2? w Atfl c V. Ayyathorai Pillai, 

21 M, 416; 8 M, L, J, 64, followed. 

Where the decree of a Small Cause Court is beine 

executed by an ordinary Court, an order made by 

the latter under rule 89, Order XXI of the Civil 

Procedure Code, 18 appealable to the District Judge, 

aud the High Court can entertain an application 

under section 115 of the Code from the order of the 

District Judge. The Provincial Small Cause Court 

col 1 ] ^ noapplication to such a case. [p. QbQ, 


ander section 25 of Act lA of 
1887, praying the High Court to revise the 
order, dated the 26th September 1918, 

of the Coart of the District Judge, 
f M’soellaneoDs Appeal No. 11 

of 1918, preferred agaiost the order, dated 
March 1918, of the Coart of 

n-^-i Mansif, Conjeevaram, in 

Uvil Miscellaneous Petition No. 48 of 1918, 
10 a. C. No. 1457 of 1908. 

FACTS appear from the judgment. 

Mr. M. Patanjali Sastri, for the Petitioner. 
— ihe mortgagee had no right to apply 

ander Order 

Ail, rale 89. Civil Procedure Code. The 
property was sold expressly sabjeot to the 
mortgage. The mortgagee’s interest was 
only in the equity of redemption. See 

Muhammad AhmaduUah Khan v. Ahmad 
Satd Khan (1). 


Mr. F. Narayana Aiyar, for the Respond* 
ents.— The scope of rale 89 ehoald not be 
out down. Whether the property is sold 
subject to a mortgage or otherwise, the 
mortgagee’s rights are not affected when he 
was net a party to the sale. See Kashmiro Bibi 
V. hatim Ali (2), Srinivasa Awannar v. 
Ayyathorai Pillai (3). 

JDDGMENT.-This is an application 
Hinder section 25 of the Provincial Small 
Cause Ooarte Aot« 


The 6r8t point taken is that no appeal 
lay to the District Judge. The appeal was 

under Order XLIIl, clause G). Civil Prooe- 

dure Code; and it seems to have been com- 
petent. It is argued by the learned Vakil 
for the appellant that Order L, rule 1 


8 A. L. J. 856 

V. 1“*** A. L. J. 378. 

l8) 21 M.416i8M.L.J. 64. 
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(a), exolades the applioation of Order XLP. 
olaaee (j), to this case. This is nob so, as 
the email oanse deoree was being exeoated by 
the original Coart, as that Coart alone 
and not the Small Gaase Coart bad joris- 
diotion to attaoh immoveable property. In 
faot the revision to this Coarb does not He 
noder saotion 25 of the Provinsivl Small 
Cause Coarts Aet, as the order in qaeatioo 
here was in ezeoation by an original 
Goart. I am, bowjvar, of opinion that the 
pstition may be treated as one anderseotion 
115, Civil Prooedare Code. 

The eeoond and the main qaestion argaed 
is whether the respondent, who is the mort* 
gagee of the property sold ia ezsoatioc, is 
entitled -to apply nndsr Order AXf, rale 8h 
Civil Prooedare Code, to set aside the sale. 
Tbelower Appellate Coarb hasapbeld his right 
to do BO. The learned Vakil for the appellaat 
urges that, as the property was sold expressly 
sabjeot to the mortgage, the mortgagee 
has no interest in what was really sold, 
which aooording to him was only tbeeqaity 
of redemption. The sale proclamation shows 
that what wae sold was the property itself, 
thoagb sabjeot to the mortgage, and not 
the equity of redemption. I do not see any 
good reason for catting down the words 
" where the immovable property has been 
sold ” in rale 89, as referring only to the 
aotaal interest that passed by the sale. 
The rale is a beneBoient provision and it 
seems to me its scope shoald not be oat 
down anneoessarily. By its application, 
the decree-holder gets hie money in fall 
and the porobaeer gete 5 per cant, for bis 
trooble. 

The case in Muhammad Ahmadullah Khan 
V. Ahmad Said Khan (ij has been relied on 
by the appellant. That is no doabb somewhat 
in bis favour bat that case was not followed 
by Knox, J , in the case reported as Kath- 
miro Bibi v. flafm Ali (2), who pointed oat 
that that case proceeded on its own pecnliar 
facts. It tbas loses maoh of its authority. The 
ease in .Sftntvcua Ayyangar v. Ayyathorai PtUai 
(3) on the other hand gave an extended 
meaning to the old section 310 (o) so as to 
inslade mortgagees. The wording of seotion 
310 (a) was somewhat mora restricted in 
asope than the wording of the present rale 
89, wbioh albws anyone who has an interest 
to apply ander it. It esems to me role 89 
olearly inelades a mortgagee. It makes 



no real difference, in this connection, if the 
property sold was sold expressly eabjeot 
to the mortgage or otherwise. In either 
case the mortgagee’s rights cannot be affect- 
ed when he ie not a party to the sale. The 
appellant’s Vakil ooncedes that in a case 
when the sale is not made expressly sabjeot to 
the mortgage, the mortgagee can apply 
under role 89. I think the position is the 
same even when the sale is made sabjeot 
to the mortgage. The only difference is 
that in one case the parofaaser may perhaps 
not be able to dispate the mortgage bat in the 
other case he may. This difference, however, 
is not one that changes or alters the interest 
of the mortgagee in the property, bat is 
only one that is in the nature of an estop- 
pel. 

1 am, for the above reasons, of opinion 
that it is open to the holder of a mortgage 
on property sold, created prior to the sale, 
to apply under role 89, even thoagb his 
mortgage ie admitted in the sale and the 
sale is sabjeot to bis right. The applioa- 
tion fails and is dismissed with costs. 

Petition dumiesed. 


CALCUTTA HIGH COURT. 

ArpsiL FROjf Appbllats Dkorii No. 1468 

OF 1919. 

Joly 4, 1918, 

Present: — Mr, Jastioe Newboald. 

PANOHU KAPALIand BAJAEAM 

KAPALI, UINOBS, BTTHtIR OSANDMOIHIR, 
MBXT FBISND AND OOBBOIAM BIJOVA KAPALI 

, Plaintiffs^Appkllamtb 

versus 

JAJNESWAEMAJHI and ROHINI 

DA8Ya widow of ABHOT OHAEAN 

MAJHI — Difsndanis— Eispovdikts. 

Bengal Tenancy Act (Till B, 0. of i88BJ, Bch. Ill 
Art. 8— Licensee refuaing to vacate on eepiry o/ license 
effect of—^Poabeseion, euit for — LimiUUion, 

Where the Ifoenaeea of a tenant refuse to Taoate 
00 the expiry of the period of their license, each 
refusal amounts to a dispossession of the lioensor 
within the meaoiog of Article 8, Schedule III of 
the Bengal Tenancy Act, and nnlesB a suit to recover 
possession is brought within the period prescribed 
by that Article, it must be dismissed as barred br 
limitation, [p. 961, ool. l.J 
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Appeal against tSa dairss o! tha Addi* 
tional Sabordinate Jaiga, Kbalna, date! the 
&th May lb)18, affirming that of tha 
Mansif. 2nd Court at Khulna, dated the otb 
June 19 i 7. 

FACTS appsar from the judgment. 

Babu Ramgoti Sarkar, for the Appellant. — 
Artiole 3 of Sabednle HI of the Bangal Tenancy 
Act doen not apply to the case, bat the 12 years’ 
rule of limitation provided for in the Limita* 
tioD Act applies to this case. The onus 
of proving that a Qa<^e is not governed by the 
general law of limitation but by the special 
rale of limitation is on the person who alleges 
it: Budra Narmn Maity v. biatab-ir Jana 
(1). This the defendant has not done in this 
case. 

Then, there was no dispossession in this case 
within the meaning of Article 3, Schedule III, 
of the Bengal Tenancy Act, because it {■» the 
defendant’s case that pos.ces>ion was never de 
livered to the plaintiffs. ' Dispossession” pre* 
supposes 'possession.” As to the meaning of 
dispossession, see Brojendra Kishore Roy v. 
Bharat Ohandra Boy (2), Sundura Sottrial y. 
Qovinda Mandroyan (3). See also Pollock 
and Wright on Possession, page 86 

My next point is that the landlord did 
not dispossess the "plaintiff but that he 
wan the licensee of the plaintiff, and Artiole 
3 does not apply to the case of a liosnsee. 
See Basanta Kumari y. Sanaa Ram (4) 

Baba iajani Kanta Sinha, for the Bespond* 
ent. — The plaintiff was in possession of 
the' major portion of the holding altboogh 
he was kept out of possession of a small 
portion of the holding. There is no doubt 
that it is, as has been found by the Court 
of Appeal below, a case of dispossession of 
tenant by the landlord, and so the special 
period of limitation provided in tbe Bsnga] 
Tenancy Act applies to the oa^e. 

Baba Ramgoti Sarkar replied brUffy. 

J0DGM15NT. — This appeal arises out 
of a suit for declaration of tbe plaintiff’s 
title to 5 cottas of land and for posses* 
8ion thereof. Both Courts, after deciding 
in the plaintiffs’ favoor on the facts at 

(1 ) 21 Ind. Cas. 431; 18 0. L. J. 89j 41 0. 685 18 0. 
W# N* 368* 

(2) 31 Ind. faa. 212; 22 C. L. J. 283 at p, 288; 20 
C.W.N.481. 

( 8 ) 4 lad. 0 u 3 . 619; 6 M. L. T. 136; 19 M. L. J. 809; 
81 M. 628. 

(4) 20 Ind. Oae. 360; 18 0. h. J. 83 at p. 87; 17 C. 
W.N. 1149. 


issue, have held that the salt mast be dis* 
missed as being birred 'oy limitatioo uader 
Artiole 3, Schedule 111 of the Bengal Tenancy 
Act. 

Tbe facts as found are as follows : — 
Tbe plaintiffs’ father on tbe 7th Megh 
1315 B. S. was granted a potta by (he 
defendants. At the time of granting this 
potto the defendants were in p'SEession cf 
5 cottas of tbe land and obtained per- 
mission of (be plaintiffs’ father to remain in 
possession daring three months to enable 
them to remove their huts on the land. 
But after this period had elapsed, the de* 
fendants did not remove their bats and re* 
mained in possession adversely to tbe plaint- 
iff'«’ father and afterwards to tbe plaintiffs. 

It is 6rst contended that the special 
limitation of the Limitation Act did not 
apply, beoaa*e there is no evid'-noe on tbe 
record to prove that the plaintiffs were 
r lyals. This point w-ts noh taken in tbe 
grounds of appeal to this Court. In both 
tbe lower Courts it appears that there 
was never any dispute that tbe plaintiffs’ . 
status was that of raiyats and I, thereforei 
refused to allow this point to be urged be- 
fore me. 

Tbe next point taken was that the suit 
was not of the natnre contemplated by 
Artiole 3, Sobednle HI; that it coaid not be 
a suit for recovery of possession, since tbe 
plaintiffs bad never been in possession acd 
that the Artiole could not be applicable as 
tbe plaintiffs never having been in posses* 
sioD, there can be no date of dispossession 
from which the period of limitation would 
commence to rnn. In my opinion there was 
in law dispossession of the plaintiffs. After 
tbe execution of tbe lease tbe plaintiff was 
put in actual possession of 7 cottas of the 
property demised, which amounted to delivery 
of possession of that property. Ihe defend- 
ants’ possession under tbeirformerrigbt ceased 
and, therefore, the possession for three months 
after tbe lease wasthatof licenseesof tbe plaint- 
iffs. When tbe plaintiffs possessed part of 
tbe land' themselves and tbe remainder was 
in the possession of their licensees, tbe 
plaintiffs were in actual or ooDstraetive 
possession of the whole of the 12 cottas. 
When their licensees, at the end of the 
period of three months for which their 
license was granted, refused to quit part 
of the land, they did in effect dispcsaess 
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th© plaintiffs. I wonld, therefore, hold that 
there was snoh diepoaeeasion aa to make 
Article 3 Sobedale III of the Bengal Tenancy 
Act applicable. 

It is lastly contended that the dispoa- 
session was not by the defendants in their 
capacity aa landlords. The suit being one 
in which the tenants are the plaintiffs and 
the landlords are the defendants and the 
allegation being one of actnal dispossession 
by the landlords, there can be no question 
of the applicability of the special period of 
limitation provided by the Bengal Tenancy 
Act. The qaestion of limitation is the only 
point that arises in this appeal and as 1 
hold the decision cf the lower Court on 
this point was right, the appeal mast be 
dismissed with costs. 

Appeal dismissed. 


OUDH JUDICIALCOMMISSIONER’S 

COURT. 

Fiasr Civil Appeal No. 6Jop 1917. 

Jane 25, 1919. 

Present: — Mr. Lylo; A. J. C., and 
Mr. Ashworth, A. J. 0. 

A8HFAQ HUSAIN and anotbbr — 
Dsvbndamts — Appellants 
versus 

Sized NAZIR HUSAIN— Plaintiff— 

Rkspondbmt. 

Evidence Act (I of 1872;, ss. 91, 92, 99— Orol evi- 
dence to show that a deed purporting to be a sale-deed 
is a deed of gift, admissibilitg of ^-Beoami transaction 
^Adverse possession as against transferor — Civil 
Procedure Code ( Act F’o/lfiOS;, 8.66— “CerZt/ici pur- 
chaser" whether includes representative. 


Proviso 1 to section 93 of the Evidence Act only 
permits failure of consideration to be proved by 
extrinsic evidence as between the parties to a deed 
and when sach failaro is pleaded for the purpose of 
invalidating a document, [p. 964, col. 1.] 

Section 91 of the Evidence Act, read with section 
99oftho Act, prevents a party to a deed in a suit 
against a third person from furnishiag extrinsic 
evidence for the purpose of showing that the deed 
which purports to be a sale-deed is really a deed 
of gift. [p. 984, col. I.] 

When one member of a family transfers property 
to another member of the family and the transaction 
is a sham one designed to savo the property from the 
creditors but not intended to transfer it to the 
transferee, any ostensible possession of the latter 
must bo deemed to have been with the object oi 
maintaining this design and it cannot be deemed 
to bo adverse to the transferor, [p. 966, col. J.] 

The words “cortiGed purchaser" in section 66 of 
the Civil Procedure Code include persons standing 
in the shoes of the Court purchaser. Lp. 967, col. 1.] 

Appeal agaioet the desree of the Addi- 
tiocal Subordinate Judge, Lookoow, dated the 
25tb January 1917. 

The HoD*bIe Mr. Wazir Hasan and Mr^ 
Haider Husain, tor the Appellants. 

Mr. M. Wasim, for the ^spondent. 

JUDGMENT.— In this ease the plaintiff- 
respondent bas sued for a deolaration that 
he is the owner of a 12 annas S-piee share 
in village Saraiyan, district Barabanki, now 
standing in the name of the defendants-appel- 
lants Ncs. 1 and 2. Tbe suit arose out of 
a suit for partition brought by defendants 
Nos. 1 and 2 against tbe plaintiff in the 
Revenue Court. Tbe plaintiff objected that 
he was the owner of tbe whole of tbe vil- 
lage of Saraiyan and not merely of a 
3 annas 4 pies share. Tbe Revenue Court 
referred him to tbe Civil Court for a decision 
on this question of title. In order to 
understand tbe oase it is desirabla to set fortii 
tbe relationship between tbe parties by the 
following pedigree: — 


r 


ABID ALT, 

I ^ 


Uansab All (bas obildreu or graadchildreQ 
alivey; died 1908. 


r 


Nazir .Husain, 
(PUintiff.) 


I 

Badiq Hasaln, 
died 1899. 


f 


Afaal Hocaio, (Defendant No. 3.) 


1 

Huuxmtnat ZaiiiAb*aQ*ni 06 a^ died tdlS* 
Harried to Mohammad Hutaioi died 1810s 


I 


1 


Altaf Husain, died 1910 Dildar Husain, Ashfaq Hocaio, 

(after Mohammed died 1904. (Defendant No. 1.) 

Hasaln). 


I 


Ilham Husain, (died a jw or two after 1910«) 
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Tbe faots, so far as they are neoessary for 
tbe deoision of this ease, are as follows: — 

The village of Saraiyan belonged to Man* 
sab Ali, who was a Talnkdar. On tbe 28tb 
Mardb 1879 Mansab Ali executed what pur- 
ported to be a sale deed of this village in 
favour of tbe plaintiff in oonsideration of 
a sum of Rs. 4,000. Tbe plaintiff was ad- 
mittedly a minor of eleven or twelve years 
at the time. It is stated by the plaintiff 
also that bis brothers were not in existenoe 
at tbe date of this deed, tboogb it is searoe- 
ly oredible that his mother after giving 
birth to DO obild for eleven years sbonld 
snbseqaently have four other sons. This 
sale deed was immediately followed by the 
entry of the plaintiff’s name in tbe village 
register as owner. In 1(95, that is sixteen 
years late'*, the entry in tbe village papers 
was changed so as to show tbe plainMff as 
owner of 4 annas and each of the other four 
bro'bers as (be owner of 3 annas. Tbe plaintiff 
maintains that be effected tbe alteration in 
entry for a double reason. He bad intended to 
go to a Native State for employment and so 
wanted to facilitate tbe management of the 
property by his brothers He also was in- 
debted to some persons and thought that 
the alteration in tbe entry would save his 
property. Sadiq Husain was tbe first of tbe 
brothers who died. He died in 1899 and 
his share was entered in the name of his 
mother Zainab-un-cissa. Tbe plaintiff’s 
oontention is that this entry was effected by 
himself for motives of policy but was not 
intended to indioate any transfer of owner- 
ship. In 1^04 Dildar Husain died and his 
8 ancaa share was likewise recorded in tbe 
name of Musammat Zainab^un-niesa. Tbe 
plaintiff says that this was also effected by 
him but that be oontinoed to retain pos- 
session as usual. In 1895 tbe plaintiff bad 
mortgaged tbe 4 annas share standing in 
bis name and in 1896 had executed a deed 
of further charge on it. To pay off these 
mortgage'debts he executed a mortgage deed 
in favour of another person in August 1897. 
His equity of redemption In this share was 
sold by the Court in execution of a simple 
money decree against tbe plaintiff and pur- 
chased by Mohammad Husaiu, tbe plaintiff's 
own father. Tbe plaintiff maintains that 
the property was purchased by bis father 
out of bis, the plaintiff’s, money and that, 
although mutation was effected in the name 
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of the father, the plaintiff’s title or posses- 
sion was not transferred to tbe father. In 
1910 Mohammad Husain died and tbe 4- 
annaa share entered in t.is name in the 
Khewat was transferred to the name of 
Musammat Zaioab-on nisea. The plaintiff 
maintains that be was responsible for this 
entry and that it did not effect any change 
in possession. At this time it will be seen 
Musammat Zainab nn-nissa w^ts entered in 
respect of 10 annas of the whole village. 
Later on in 19)0 Altaf Husain died and on 
hie death bis d-annas share was entered in 
the names of bis sons Afzal Husain and 
Ilham Husain. As ilbam Husain subse- 
quently died and bis I 2 ' annas share was 
entered in the name of Afzal Hosain, Afzal 
Eusain ultimately got the whole 3 annas. 
The plaintiff claims that these entries in 
favour uf Hosain were merely fictitious. 

On tbe death ol Musammat Zainab*aa niasa 
in 1913 tbe 10 annas standing in her name 
were entered in equal shares in the names 
of the plaintiff and tbe two defendants. 
Thus at tbe date of suit the plaintiff was 
entered in respect of 3 annas, 4 pies, Ash- 
faq Husain in respect of 6 annas 4 pies and 
Afzal Husain in respect of a like share. In 
bis plaint the plaintiff claimed that be was 
entitled to tbe whole village by virtue of the 
Bale-deed of 28tb March 1879 by Maneab Ali 
ic his favour. He maintaiiied that all fha 
proceedings by way of entering tbe names 
of bis father, mother, brothers and nephew 
in the revenue papere were purely fictitious, 
as would be evident from tbe fact that he bad 
held possession of the whole village all along. 

In defence both the defendants allege 
that the sale deed of 1879 executed by 
Maneab Ali in favour of the plaintiff was 
a benami transaotiou. Defendant No. 2 
stated that the money oame out of the 
pocket cf both Musammat Zaiuab'Un Dtssa 
and her husband Mohammad Husain, while 
defendant No. 1 stated that it was paid 
alone by Musammat Zainab-un-nissa. ..^bey 
both maintained that tbe proceedings stated 
in mutation, wbiofa on their face indicated 
that tbe property was held in separate 
portions by the plaintiff and tbe other mem- 
bers of the family, were genuine. They 
denied that tbe plaintiff has been in posses- 
sion of the whole village and pleaded estoppel 
against the plaintiff on two grounds. 
One ground was that the plaintiff by 
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bia aotioD in oonaantiog to the entries 
in the defendants’ favoar of the several 
shares was estopped from olaiming those 
shares: the other ^ronnd was that be was 
. estopped by seotion 63 of the Code of Civil 
Prooedore from olaimincr that the 4 anoas 
share pnrobased by Mohammad Hasain at 
eieodtion sale was pnrobased henami for 
him, tbe plaintiff. After the written state* 
ment had been filed, the plaintiS was allowed 
to pat in a replioation. In this be resiled 
from his allegation that the property was 
sold to him by Mansab AH as he ooald 
not pretend that at tbe age of eleven he had 
any money to pay Rs, 4,000, purchase price. 
He claimed, however, that the sale-deed 
oonld be treated as a deed of gift and alleged 
that Mansab Ali, seeing no chance of saving 
his property from his creditors and having 
Rreat affection for tbe plaintiff, had gifted 
the village to him. 

The learned Sabordinate Judge has decreed 
the plaintiff’s suit on the following findings: — > 
He found that on tbe evidence of the plaint* 
iff’s own witnesses it was impossible to hold 
that tbe deed of tbe 28th March 1879 was 
a deed of gift. On tbe other band, he held 
that the defendants’ plea that this deed was 
a sale-deed nominally in favoar of tbe plaint* 
iff but really in favour of idusammot 
Zainab-nn nissa could not be accepted in 
view of tbe evidence of Haji Mohammad 
Abbas, plaintiff’s witness No. 26, who was 
brotber*in law of Mansab Ali and who attest- 
ed the deed and in view of tbe fact that 
Mansab Ali bad purchased (or rather re- 
purchased) tbe village of Saraiyan only a 
few days before executing the deed in qae.s- 
tioD, BO that it was unlikely that be went to 
tbe trouble of purohasiag tbe villp.ge merely 
in order to transfer it to the plaintiff. After 
these findings, which have not been seriously 
o^ntested in the appeal before us, he went on 
to hold that, although the deed represented 
merely a ebam traoefer, yet, in view of 
the fact that neither the creditors of 
Mansab Ali nor Mansab Ali himself had 
ever challenged it, it must be deem- 
ed a valid transfer in favoar of the nominal 
transferee Natir Haeain plaintiff. Having tbue 
found that tbe title to tbe village vested in 
tbe plaintiff from 1879, he went on to find 
that the plaintiff had remained in poesession 
of tbe village np to 1895, rejecting the 
defendante* evidenee that the tenants paid 


Musammat Zainab-nn-nissa their rent daring 
this period. As to the matation effected in 
tbe names of tbe plaintiff’s brother he accept* 
ed tbe plaintiff’s plea that this matation was 
effected by tbe plaintiff to save tbe village 
from the plaintiff’s creditors. In coming to 
this decision be rejected tbe plaintiff’s evi* 
dense as to tbe existence of one of the two 
debts said by him to have been dae at the 
date of matation bot accepted the plaintiff’s 
own statement as' to the other debt. 
He adds that, in coming to tbe con- 
olasion that matation in favoar of bis bro- 
thers was effeeted by tbe plaintiff owing to 
his being in debt, be is ioflaeDoed by tbe 
failare of the defendants to prove tbeir allega* 
tion that tbe village bad been parobased by 
tbeir mother under tbe deed of 1879. He 
rejects tbe defendaota’ plea that the matation 
in 1895 was effected in oonseqaence of a 
family arrangement on tbe groaod that 
Musammat Ziinab-an-nisea was fonnd to be in 
possession even after that mutation, inasmach 
as her basband Mohammad Hasain oontinaed 
to collect tbe rents for her. He also rejects 
the plea of the defendants that on the death 
of one brother Sadiq Hasain in 1899 and of 
another brother in 1904 tbe matation effected 
in favoar of Musammat Zainab-an-nissa re- 
preseated a gift by the heirs tu her. Like* 
wise, he rejects the defendants’ plea that 
the 4-aDDa8 share parobased by Mohammad 
Hasain in exeoation proosediogi (which the 
plaintiff says was purchased nominally by 
Mohammad Hasain bat really by himself) 
was entered ia tbe name of Mohammad 
Husain’s widow after his death in parsaance 
of a previoas gift by him to bis wife io liea 
of dower. (Neither of these two pleas have 
been pressed or tbe Sobordinate Jodga’s 
firdiog impQgned io appeal.) He finds 
that all tbe proceedings in matation afford 
no help io fioding oat who was tbe owner of 
tbe village and oonseqaeotly bolds that tbe 
ownership of tbe village mast be deemed to 
have remaioed with tbe plaiatiff in oonseqoenoe 
of bis finding that tbe plaiatiff asqairad the 
owoership by tbe deed of tbe 2dtb March 
1879. He accepted tbe plaintiff'e plea that tbe 
parohaee in execation eale by Mohammad 
Husain was really a purchase on bis, the 
plaintiff's, behalf As regards tbe qoeition 
of possession be finds that tbe evidence 
afforded by tbe revenue receipts raises no 
ioferencs as to possasaioo. Oa tbs otbg( 
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band be foond that the present possession 
of tbe plaintiff was proved by the evidenoe of 
25 tenants in the village. In any case he 
held that even if this evidenoe was inoonolc- 
sive, possession mast be deemed to follow 
title. Aooordingly he also foond that the 
plaintiff was in aotaal possession and so oonld 
bring a snit for mere deolaration and that no 
question of limitation arose. 

Tbe 6rst question that arises in this appeal 
is, did tbe plaintiff acquire a title to tbe 
village by the deed ezeouted by Mansab Ali 
on tbe 28tb March 1879? In onr opinion 
be did not. Tbe plaintiff has abandoned 
tbe plea taken in bis plaint that the deed was 
a deed of sale as it purports to be. It is 
clear that this plea could not be sustained 
in view of the evidenoe and the impossibility 
of the plaintiff at tbe age of eleven having 
tbe Rs. 4,000 purchase-money. Tbe plea 
taken up by him in bis replication that 
the deed of sale was really a deed of gift 
has been rejected by tbe learned Subordinate 
Judge, on tbe ground that tbe evidenoe 
shows that Mansab Ali oonld not have 
intended to part with the ownership of the 
village and as a matter of fact oontinoed to 
oolleot the income subsequent to tbe deed. 
This plea that tbe deed was a gift might 
also, in our opinion, have been rejected under 
section 91 read with section 99 of tbe 
Evidenoe Act. Tbe plaintiff, being a party 
to that deed, was not entitled to furnish 
extrinsic evidenoe for the purpose of show* 
ing that the deed which purported to be 
a sale-deed was really a deed of gift. 
Proviso 1 to section 92 of tbe Evidenoe 
Act will not apply. That proviso only 
permits failure of consideration to be proved 
by extrinsic evidence (a) as between the 
parties; and (6) when such failure is plead- 
ed for the purpose of invalidating a docu- 
ment. Neither of these two conditions 
obtained here. If tbe deed in question is 
invalid as a sale-deed, then it cannot be 
need as a deed of gift. A separate deed of 
gift is not set np. 

It remains then to consider whether the 
learned Snbordinate Judge’s finding that 
the deed of lb79 acquired retrospective 
validity by reason of the failure of the 
creditors of Mansab Ali and of Mansab Ali 
bimself to ioipngo it can be sustained. In 
the first place, we are of the opinion that 
jtj was not openl.to the learned Subordinate 
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Judge bimself to set up this new case on 
behalf of the plaintiff or permit it to b^ 
set up. No such case was set up until the 
case came to be argned. Certainly there 
is no hint of snob a case in the plaintiff’s 
plaint or replication. Apart from this, 
however, we agree with tbe appellant’s 
Counsel that unless the deed of 1879 vested 
the village in tbe plaintiff, there must be 
some subseqaent investitive fact and that 
the mere failure of the creditors and of 
Mansab Ali to impeach tbe deed cannot 
make tbe deed effective unless it was 
effective originally. Tbe respondent’s Coun- 
sel indeed has not seriously contended that 
this finding of the learned Subordinate 
Judge can be upheld in tbe particular form 
in which it was expressed. Tbe form in 
which he would frame the plea is that a 
formal assignment not meant to effect a 
real transfer becomes an effective transfer 
when the transferor abandons all intention 
to take means to set it aside. It seams 
desirable to point out that where a debtor 
transfers bis property with tbe intention 
of defrauding or defeating his creditors, tbe 
transfer may be either one or other of 
two kinds. It may be a transfer made by 
the transferor with the genuine intention of 
eeonriug the property to tbe transferee, as 
tbe transferor prefers tbe transferee gettibg 
it to tbe creditors. In this case if the 
creditors do not get the transfer set aside, 
tbe transfer will be a valid one. Tbe re- 
spondent is not entitled, however, to plead 
that tbe deed of 1879 represented a trans- 
fer cf this kind, for two reasons. One is 
that, even if tbe deed was executed by 
Mansab Ali with the gennine intention of 
transferring tbe property to tbe plaintiff, 
etill the deed failed to do this as there 
was no consideration. The other reason is 

♦ 4 

that the lower Cbnrt has clearly shown 
that Mansab Ali bad no intention of parting 
with the title to tbe plaintiff. Tbe other 
kind of transfer made by a debtor to defeat 
his creditors is where tbe transfer is a sham 
one and is not intended to divest the transferor 
of the property. We concur with tbe lower 
Court that tbe transfer by Mansab AH of 
1879 was a transfer of this kind. As held in 

Petherpermal Ohetty y. Muniandy Servai (l)i 
(I) 3S I. A. 98; 10 Bom L. R. 590; 12 0. W. N. 662i 
6 A. L. J. 290; 7 0. L. J. 628; U Bor. L. lOSi 
85 0. 551 (P. 0.); 18 M. b J. 277} 4 M. h. T. Hi A 
L. B. R. 266. 
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the deed of sale was inoperative aod did not 
require to be eet aside. It did not divest 
Maneab Ali of his title in the villagfe or 
vest that title in the plaintiff. The respond* 
ent’a Couneel has used the expression 

tille by estoppel.” By this be appears 
to mean that, on the assumption that 
Mansab Ali was not entitled to sue to 
reoover the property from Nazir Husain 
beoause the deed of 1879 was a fraudulent 
one to defeat his oreditore, then Nazir 
Husain would beoometbe owner by estoppel. 
This position is, in our opinion, untenable for 
two reasons. In the 6rst plaoe, there is 
no evidence that the creditors were defraud* 
ed and so we must presume that they were 
not defraaded on the principle of quod non 
apparfit non ett. If the creditors were not 
defrauded, Mansab Ali would not be estopped 
from avoiding the deed. (See the Privy 
Council ruling just quoted.) In the second 
plaoe, supposing that it were proved that the 
creditors had been defrauded, an estoppel 
could be pleaded by the plaintiff as against 
Mansab Ali in a suit by the latter but 
cannot be pleaded by him in a suit against 
third parties like the defendants. There 
is in fact no such thing as “title by 
estoppel ” in this connection. The respond- 
ent’s Counsel also appears to think that, 
if Mansab Ali has not sued to set aside 
the deed or to reoover the property from 
the plaintiff, then on the principle that a 
person who is in possession of lend, al* 
though wrongrully, has a title to the land 
against all except those who can show a 
better title, Nazir Husain should be re- 
garded as the owner of the village. As 
will be seen later, however, Nazir Husain 
has not been able to prove that he is or 
ever has been in exclusive possession of 
the land. In the second plaoe, be. is not 
basing his claim for a declaration on the 
title of mere possession but on the title of 
ownership. 

The next question is whether the plaintiff 
ean rely on title by adverse possession. This 
plea was not eonsidered by the Subordinate 
Judge, who merely found that the plaintiff 
Mqnired ownership and possession by the 
deed of 1879 and did not lose possession by 
eny eubsequent event snob as the mutations. 
The plea also was not raised in the plaintiff’s 
pleadlngi. We might, therefore, refuse to 
eponder it, Aseuming that it is open to us 


to consider it, it is necessary to point out 
that possession adverse to the defendants is 
a different thing from possession adverse to 
Mansab Ali. As the defendants have been 
held not to have acquired any title by the 
deed of 1879, their plea that the sale deed 
was really in favour of themselves or their 
mother or their father having been rejected, 
there can be no question of adverse posses- 
Sion against the defendants. What appears 
to be really contended is that the plaintiff 
was in exclusive possession of the village for 
a period of twelve years or more preceding 
the year 1895 when mutation was effected 
in favour of his brothers and himself and 
that such exclusive possession was adverse 
to the real proprietor, Mansab Ali. Doubt- 
less if this could be proved, the plaintiff 
would by 1895 have acquired absolute title 
against all the world under section 28 read 
with Article 144 of the First Schedule of 
the Limitation Act. It is clear, however, 
in view of the fact that the whole family 
lived together in harmonious relations up 
to the year 1913 when Mutammat Zainab- 
nn-nissa died, that the evidence does not 
support the view that tbe plaintiff was in 
exclusive possession. The learned Subordi- 
cate Judge has rightly pointed out that the 
revenue receipts furnish no evidence. They 
are all in the name of tbe father of the 
plaintiff or of a karinda. The Subordinate 
Judge has held at one place iobisjadg- 
meet that these payments most have been 
made by Mohammad Husain acting as guar- 
dian of the plaintiff, but this conclusion is 
based on the hypothesis that tbe plaintiff 
became owner of tbe property at the date 
of tbe deed in 1879, as will be obvious 
from tbe remark of tbe Subordinate Judge 
later on : — " If Mohammad Husain made 
oolleotioDs, tbe presumption will be made 
that be made them on behalf of the owner 
of tbe village. The plaintiff ia tbe owner 
of the village.” There is no evidence what- 
ever that Mohammad Husain acted solely 
aa guardian of the plaintiff and as the 
plaintiff muat have been of age in 1686, 
it ie ioooDceivable that tbe father waa 
acting as bis guardian from that year np 
to 1895. Exhibits 76B. 75 and 71 are 
receipta for money paid by Mohammad 
Hu»?ain in the years 1689, 1891 and 1892. 
Indeed elsewhere in his judgment tbe Sab« 
ordinste Judge assents totbg truth qf tlia 
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following atatement made by defendant 
No. 1 “ Dp to tbe time my father was 
alive he realiaed the proBta of the entire 
family property.” Again it is clear that 
this poeeeseion, auoh aa it waa, cannot 
have been adverse to Manaab Ali. On the 
ending that the deed of 1879 was a sham 
one designed to aave the property from the 
ereditors hot not intended to transfer it 
to the plaintiff, any ostensible posaeasion 
of the plaintiff must be deemed to have 
been with the object of maintaining this 
design and it cannot be pleaded as adverse 
to Maneab Ali. The plaintiff’s Connael at 
the conclusion of his argument admitted 
that, if the title to the village had not 
become vested in the plaintiff by tbe year 
1895, it would be impossible to hold that 
he subsequently acquired title to the village 
by adverse posseaaion or in any other way. 
It does not, therefore, appear necessary to 
comment at length on the evidence of the 
plaintiff’s posaeasion of tbe village subse- 
quent to 1895. It may be stated that the 
revenue receipts are distinctly against auoh 
possession, several of them being in the 
name of Altaf Husain. (See tbe receipts 
Exhibits A4, A8, A14 and A22 ) 

As to the evidence of tbe 25 ten- 
ants that they have always seen the 
plaintiff in possession and that they have 
always paid rent to him, we regard 
this as only showing that, since the 
death of his mother in 1913 and tbe 
birth of dissension among the brothers, 
the plaintiff has been attempting to assert 
his sole poF^reesion of the villsge. Not a 
single receipt or lease executed by tbe 
plaintiff in favour of these tenants has 
been prcduoed. As tbe eldest brother, tbe 
plaintiff would be the right hand of the 
mother and the basiness man of the family. 
He may therefore, well have acted as 
manager cf the village m hia mother’a 
lifetime and after her death irrespective 
of any title in it. In this connection we 
have to decide whether the appellants are 
to be allowed to produce in evidence two 
iiyahai printed on pages 147 and 158 of 
the appellants’ printed record and hearing 
the dates of 1319 and 1320 Fasli, corre- 
sponding to 1912 and 1913 A. D. The 
learned Subordinate Judge refused to 
admit these documents, which were put in 
by the defendants to prove that possession 
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in the years 1912 and 1913 A. D. of th® 
village was not with the plaintiff, on th® 
ground that the papers were produced to® 
late. Without going further into the mat* 
ter, in view of the latitude given to the 
plaintiff in altering hia pleadings after the 
framing of issues, we allow these documents 
to be admitted in evidence. They do not 
appear to be of much importance. Read 
with the evidence of the defendants’ witness 
Abdul Hai Ziladar they prove that in 1319 
and 1320 PaBli=1912 and 1913 A. D. 
collections were made on behalf of the 
mother of the plaintiff by Abdul Hai and 
not on behalf of the plaintiff. The plaintiff 
cannot avoid the effect of the several muta- 
tioDS made with his knowledge and con- 
sent in favour of the other members of the 
family, by his unsupported statement that 
the Brat transfer in favour of hie brothers 
in 1895 was with a view to avoiding hie 
creditors and that all later transfers were 
with a view merely to keeping up the 
pretence that the property was not his. The 
learned Subordinate Judge has found that 
of the two debts set up by the plaintiff as 
a reason for a Botitious transfer by him- 
self one, being a secured debt, would 
support hie explanation and that as regards 
the other, there was no evidence except 
the bore statement of the plaintiff coupled 
with the failure of the defendants in prov- 
ing anything to tbe contrary. This bare 
statement is obviously insufificient to prove 
that mutation was made to defraud the 
creditors. Tbe plaintiff cannot succeed 
on tbe weakness of tbe defendants’^ case. 
We, therefore, bold that the plaintiff has 
not proved that he has been in exclu- 
sive possession of the village at any 
time or that his possession has been 
adverse* either against tbe defendants 
or against Mansab Ali. We may next 
consider tbe question whether tbe plaint- 
iff is estopped from pleading that the 
4-annaB share purchased about 1898 by 
his father Mohammad Husain was 
purchased henamt by the father on his, 
the plaintiff’s, account and out of money 
furnished by tbe plaintiff. Tbe 1^®^ 
Subordinate Judge held that the plaintiff 
would have been estopped from plwinff 
this under section 66 of the Code of Uw 
Procedure, if the sale certificate the 
Court had been produced and had sliown- 
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that the parobaae was made by Mshaoi* 
mad Hasaio. He refased, however, to admit 
a oopy of the sale oertifioate oq the groand 
that the appellants filed it too late. It 
appears to ns that the appellants have 
shown good reason for not being able to 
prodaae this oertifioate sooner. In any oase 
we doubt whether it is neoessary for the 
oertifioate to be prodooed in vie^ of the 
faot that the plaintiff has in paragraph 8 
of his p'aint admitted that the property 
was parohased in the name of Mohammad 
Hasain. We are, therefore, of opinion 
that at any rate as regards this 4 annas share 
the plaintiff is estopped from olaiming 
title to it. The words ' oertified parohaser” 
in seotion 66 inolade persons standing in 
the shoes of the Goprt parohaser, The 
defendants are standing in the shoes of 
their father Mohammad Hneain. 

On these findings it is olear tha^ the 
plaintiff’s suit for deolaration sbonld have 
been dismissed owing to his failure to 
prove that he was entitled to any snoh 
deolaration. The appellants’ Uonnsel has, 
however, nrged that the appellants have, 
apart from this failure on the port o! ths 
plaintiff, themielvas proved their title to a 
12-anoas 8 piss share in the village. It 
does not appeor neoessary to deal at length 
with the questions raised by this oontention. 
We ooDOur with the learned Sib^rdioate 
Jnige in fiuding that the defendants have 
failed to prove that the deed of 28-b 
Maroh 1879 wa) exeouted benani in the 
name of the plain iff or was really ioten led 
to tranefer the property to their mother 
for the benefit of the whole family. We 
also oonour with him that the defendants 
have failed to prove that they were exolu- 
aively iu possession of the shares entered 
in their names from 1895 onwards. We 
oonour again with the learned Subordinate 
Judge in bolding that the applioations for 
mutation in the names of the defendants 
with which the plaintiff oonourred do not 
estop the plaintiff from bringing this suit. 
There ie no question that when these 
raoliatione were eSeoted, the defendants must 
have been aware of the true state of 
affaire, whatever it was, and so they oaooot 
^ave been misled by any applioatioo made 
oc supported by tSe plaintiff for the entry 
of their names, tislianoe has boen plaoed by 

^ppalUoti’ Qpaosol on tbePriyy Oounoii 


ruling /opannatA Prashai Singkv. Abdullah {2)' 
In that ruling at page 919* it was held that 
where the real proprietor of any estate 
oaused a seoo 1 1 porson, whose right to get 
a oonveyanoe from him of the estate had 
beoome extinot by renunoiation or limi- 
tation, to exeoote a oonveyanoe in 
favour of a third party and assisted that 
third party in effeoting mutation in his 
favour, then the proprietor was estopped 
from olaiming the property on the groand 
that he had oaused the third party to ohange 
bis position by assnming liability for the 
payment of revenue. This ruling, in our 
opinion, is not applioable to the present 
oase, where no transaction through a seoond 
party intervenes and where it is not 
shown that there was anything more than 
a nominal liability inonrred by the defend- 
ants to pay the revenne for the shares 
entered in their names. There is more 
foroe in the oontention of the appellants’ 
Counsel that the faot of the mutation in 
1895 in favour of the defendants, ooupled 
with a long series of admissions by the 
plaintiff of the defendants’ rights to the 
shares so entered in their names, sbonld 
be deemed to prove some family arrange- 
ment in 1895, whereby the various 
members of the family agreed to the 
property being owned or rather held in 
suoh separate shares. Three mortgage 
deeds. Exhibits A29, A30 and A3I, were 
filed by the defendants for the purpose of 
ebowing that the plaintiff in them bad 
admitted that he was only owner of a 3- 
annas 4 pies share. These deeds were 
not admitted in evidenoe by the Sub- 
ordinate Judge ou the ground that their 
exeoution was not proved. It is maintained 
by the appellants’ Oonneel that no proof 
of their formal exeantion was neoessary as 
they ware not being sued on but were 
only filed as admissions by the plaintiff. 

It was, however, at any rate neoessary to 
as^ the plaintiff whether he exeonted them, 
and this was not done. We, therefore, 
think that they were rightly exoloded 
from evidenoe. Bat the statements made 
by N’az'r Hasain in mutation proceedings 

^2) 4^ Ind. CaB 770; 45 0. OOGj 16 A. L. J. 676; 

6 P. L, W. 83| (191S) tf. W. N. 40^t 82 0. W. N. 
691:8 L. vy. 163; 24 U. L. T. 6I:230.L. J. 102(20 
Bom L. B. 851; 35 M. L. J. 43» 46 1. A. 07 (P. 0.). 
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Exhibits B4i, B5 and B17 and Nazir 
Hnsain’s evidenoe in a resumption oasoi 
Exhibit A33, are statements of the 
plaintiff whieb, althoa^rb they do not operate 
as estoppel, eertainly operate as admissions. 
It is to be remarked, however, that no 
such family arrangement was set up in 
the writteq statement, and it appears 
doubtful to ns whether suoh a family 
arrangement aan be held to be proved 
merely by the fast that certain subsequent 
events are satisfactorily explained on the 
hypothesis that it took plase. On the 
other band we do not agree with the 
Subordinate Judge that the oolleotion of 
rents by her husband after 1895 was on 
Mu$ammdki Zainab.un*ni8sa’B behalf and 
thus negatived the possibility of any such 
family arrangement. The eolleotion of 
rents by Mohammad Husain is compatible 
with his being the common manager of 
the several members of the family in their 
separate interests. 

For tbe reasons stated above we allow 
this appeal and dismiss tbe plaintiff-re- 
spondent’s suit with costs in both Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 1627 

OF 1918. 

April 11, 1919. 

Fjsfcnf:— Mr. Justice Chatterjea and 
Mr. Justice Newbonld, 

RAJANINATH PRAMANIK and others] 
Defendants — Appellants 
tersue 

MANARAM MANDAL and others 

Plaintiffs — Respondents. 

Bengal Tenancy Act (VIII B. C.of 1686J, Ch. X, 
M. 1034, \06— Record of Rights, entry in— Presumption 
of correctness— Suit for declaration thatentry is urrono 
^Limitations 

Tho period of limitation applicable to a suit for 
the correction of an entry in a Record of Bights is 
contained in Article 120 of Schedule I to the 
Limitation Act, and mast be oompated from the 
date the cause of action arises, that is to say, the 
date of the final puhHcation of the Record, and not 
the date on which the certificate of final publication 
is signed by the Revenue Officer, [p. 969, cols. 1 A 2,] 


A certificate signed by the Revenue Officer is 
conclusive evidence of the publication of the Record, 
but tho presumption as to the correctness of the 
entry arises from the publication which is provided 
for by section 103A of the Bengal Tenancy Act. 
[p. 969, col. 1 .J 

Appeal against the deoree of tbe Addi- 
tional Subordinate Judge, Baokergonge, dated 
tbe 27tb of March 1917, reversing that of 
the Munsif, let Court at Perojpur, dated the 
17th of Marob 1915. 

FACTS appear from tbe judgment. 

Baba Qunada Oharn Sen (with him Baba 
Bimal Ofiandra Das Qupia), for the Appel- 
lants.— The learned Munsif was right in 
holding that the suit was a declaratory 
one and regard being had to this and other oir- 
oumstances, be held quite rightly that tbe suit 
of the plaintiff was governed by Article 120 
of tbe Limitation Act. The Court of Appeal 
below discussed tbe whole matter and' was 
against the plaintiff but as there was a 
prayer for oonBrmation of possession, it 
thought that the suit was governed by the 12 
years’ rule of limitation and not the 6 years’* 
And here tbe learned Judge was wrong. 
Article 120 of tbe Limitation Act is clearly 
applicable to a suit of this nature, being one 
for the correction of an entry in the Record 
of Rights, and tbe 6 years are to be computed 
from tbe time of the final publication of the 
Record of Rights and not from theeertifioate. 

Baba Broja Lai Okackerbutty (with him 
Babn Suresh Oh, Taluhdar)^ for tbe Rs- 
spondents. — If Article 120 applies, I submit 
tbe time must run from the eertifioat^ 
and if that is so, I am within time as my 
cause of action arose on 6th January 1908 
— the date of tbe certificate of final publica- 
tion of tbe Record. Refers to section 103 A 
of tbe Bengal Tenancy Act and section 104 
A (2) and section 106 of the Bengal Tenancy 
Act and also section 111 B. 

Babn Qunada Oharn Sen replied. 

JUDGMENT, — This appeal arises oat of 
a suit for a declaration of the plaintiff’s 
Karsba right to the lands in dispute, and also 
for a declaratioD that an entry in the Record 
of Rights with respect to the holding is in- 
correct. The plaintiff also prayed for con- 
firmation of his possession of the lands. 

Tbe Record of Rights was finally published 
on the 16th December 1907 and the suit 
was brought on the 6th January 1914, t. c., 
more than 6 years from the date of the 
final publiQatiop of the RsQord of Rights 
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The eanse of action was stated in the 
plaint to have arisen on the 6th Jaoaary 
190 8» the date of the oertiSoate of Seal 
pablioation of the Record. 

Article 120 of the Limitation Act applies 
to a snit for a declaration that an entry 
in the Record of Rights is incorrect, and 
the period of six years is to be oompnted 
from the date when the oanse of action 
arose. It is contended that the oanse of 
action arose on 6th January, the date of 
signing of the oertiBoate of the final publi- 
cation. Now section 103A of the Bengal 
Tenancy Act lays down that “the Revenue 
Officer shall finally frame the Record and 
shall cause it to be finally published in 
the prescribed manner, and the publication 
shall be conclusive evidence that the Record 
has been duly made under this Chapter. ” 
Section 103B providee that a *' certificate 
signed by the Revenue Officer stating that 
a Record of Rights has been finally published 
under this Chapter shall be oonolnsive evi* 
dense of enoh publication and every entry 
in a Record of Rights so published shall be 
presumed to be correct until the contrary is 
proved. ” 

A certificate signed by the Revenne Offi- 
cer is, therefore, oonclneive evidence of the 
pablioation, but the presumption as to the 
correctness of the entry arises from the 
publication which is provided for by section 
103A. 

It is true that the period of limitation for 
certain euite provided for in Chapter X of 
the Bengal Tenancy Act commences from 
the date of the certificate of the final publi- 
ottion of the Record of Rights [for instauce, 
see eection 104A (2), sectiou 106]. Bat 
that is expressly provided for in the Act, 
and that fact in no way enpporte the con- 
tention of the appellants. 

• Courts below, therefore, were right 
ID bolding that the plaintiff was not entitled 
to compute ihe period of limitation from 
the date of signing of the certificate (6th 
January 1908). 

It was ooDtended that as section lllB 
provides for stay of suit for the decision 
® iseues (which includes the issues 

raued in the present case) within three 
months of the certificate of the final pabiioa- 
tion of the Beeord. the plaintiff is entitled to 

* ^"Wtion of three months. 

Bat the Baeteni Bengal and Aeeam Amend- 


ing Act most be taken to have come into force 
on the 10th June 1908, the day on which 
it was published in the Gazstte (as the Act 
does not mention the date on which it was 
to come into force) and' three months from 
the date of the certificate (6th January 1908) 
had expired before the Act came into force, 
Section lllB, therefore, does not help the 
respondent. 

The Court of Appeal below, however, held 
that as there was a prayer for confirmation 
of poisessioD, the suit was governed by 
the 12 years’ rule of limitation and not by 
the 6 years’ rule. It is contended before us 
that a suit for confirmation of possession is 
governed by Article 120. 

It is nonecessary, however, to decide in 
the present case the question whether a 
suit for confirmation of possession is governed 
by Article 120 or by the 12 years’ rule of 
limitation. The plaintiff did not allege that 
his possession bad in any way been disturbed 
or threatened to be disturbed by the defend- 
ante. The only cause of action alleged in 
the plaint was tie alleged wrong entry in 
the Record of Rights. In the 7th paragraph 
of the plaint tbe plaintiff stated: “Eortbe 
porposes of jurisdiction tbe suit is valued 
at Rs. 40, being the market value of the die. 
puted lands, but tbe suit being declaratory one 
tbe plaintiff institotesthe sameon payment of 
a Court fee of Rs. 10 only.” Tbe Munsif treat- 
ed the prayer for confirmation of possession 
as a prayer for “declaration of possession,” 
and tbe plaintiff himself stated, as pointed 
out above, that the suit was a declaratory 
one. Under the oircumetanaes we think the 
suit is governed by Article 120 of tbe Limita- 
tion Act. 

The decree of the lower Appellate Court is 
accordingly set aside and that of the Court of 
first iostanae restored with costs of both 
Courts. 

Decree eet aeide. 
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OUDH JUDICIAL OOHMISSIONER’S 

COURT. 

First Civil Appral No. 49 op 1918. 

July ItS 1919. 

Present Mr. Lpls. A. J. 0.| aoJ 
Mr. Ashworth, A. J. C. 

Musammat AZIZ UN-NISA amd otbbrs- 
Plainiipfs — Appbllarts 
versus 

AHSAN ASHRAF and othbrs— D ipeNDAHTs 

— RsSPOMDeMTS. 

Transfer of Properly Act (IV of 1882>, s. 41— 
Transfer by ostensible owner— Transferee taking in good 
faith after enquiry— Real owtier, position of— Estoppel 
—Intention to deceive, whether necessary. 

The object of section 41 of the Transfer of Pro- 
por'T AOt is to protect a bona fide transferee for 
ffood consideration, who has made proper inquiries, 
from being prejudiced by the conduct, however 
innocent, of the real owner in allowing the world at 
large to think some one else the owner of the 
property. In order to invoke the aid of this section 
it is not necessary to prove an intention on the part 
of the real owner to deceive, much less to deceive 
any particular person. Cp* col. 2.] 

Appeal against the decree of the Sub* 
ordinate Judge, Bara Baoki, dated the 28th 
February 1918. 

Messrs. M. Wasim and Hyder Husain, 
for the Appellants. 

Messrs, Nath Srivastava and 

Bameshuti Prasad, for Respondent No. 8. 

JUDGMENT.— This appeal arise? out of 
a Buit brought by one of ibree sisters and 
the husband and daughter of another 
sister (as her represeutativee) for possession 
of a 7/36th share of three villages and 
one half of a building. The suit is brought 
against the three brothers of the three 
sisters and their three wives in whose 
favour those brothers have transferred 
some of the property in suit, against the 
third sister who has not joined as plaint* 
iff and against a transferee of the three 
brothers of the rest of the property in 
suit. The suit was based cn the following 
allegations. Tbe father Imdad Asbraf 
possessed an eigbt^annas share in Susain* 
abad, an eigbt*aDaaB share in Karmaymau 
and a eix'annas share in Ulbepur. At 
the time of bis death tbe first two 
properties were mortgaged to defendant 
No. 8, under a deed, dated tbe 23rd 
January 1905, for Rs. 14,500. Some of 
this mortgage*debt bad been paid off by 
the sale of some property with which we 
are not eonoerned. Tbe father died on tbe 


11th May 1900. Mutation was eSeoted in 
favour of the three brothers on the 28tb 
August 1906, and on tbe llth Oetober 
1906 the three brothers hypothecated 
by a simple morlgag? the eight-annas 
share in Eusainabad and tbe eight'aunae 
share in Karmaymau to defendant No. 8 
for R?. 14,500. The oonsidera^ion was 
made up by tbe balance due from the father 
in respeot of the deed ezeon'ei by him 
on the 23rd January 1906 and by other 
advances to tbe brotbers, secured and 
nnseoured. On tbe 3rd of August 190 i 
two possescory mortgages were substituted 
for the simple mortgage. Again on 23rd 
August 1910 the six-annas ebare inUlhe* 
pur was mortgaged by the three brothers 
to defendant No. 8 who obtained a decree 
for foreclosure, which was made absolute 
on 19th Dcoeraber 1914. Meanwhile the 
equity of redemption in the eight-annas 
share of Eusainabad bad been sold by the 
three brotbers cn tbe 27ih Jnne 1913, 
The three brotbers later on ezeouted trans* 
fere of tbe bouse to their wives. The 
plaintiffs in paragraph 4 of the pl^nt state 
in aulioipatioD of the defence that the 
original mutation, five montls after their 
father’s death, was effected in favour of 
tbe three brothers without their knowledge. 
Tbe plaintiffs base their claim to tbe 
properly on tbe ordinary Muhammadan Law 
whereby daughters get a ebare, and. urge 
that nothing which has been done by the 
brothers can affect their right to recover 
tbe property from the brothers and the 
transferee. None of tbe parties contested 
the suit except defendant No. 8. He got 
up a custom whereby tbe daughtera wece 
excluded. He also urged section 41 of 
tbe Transfer of Property Act pleading that 
by allowing tbe mutatiop to go nnoballenged, 
the sisters bad given their implied consent 
to tbe brothers being in ostensible posses* 
sioD and that be, tbe transferee, was^ a 
transferee in good faith and fpr oonsidecabon 
after due inquiry. Tbe learned Subordinate 
Judge found that the custom wsiS. not proved, 
but be found, that tbe plea that tbe 
sisters were estopped under section 41 of 
the Transfer of Property Aet was made, out 
and dismissed tbe suit. 

In appeal to this Court it ie urged- 
that the lower Conrt’a fipd.iag was wrong« 
beoaiue tbe brothers were not oitenstble 
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owoera ia possessioo with the ooQsent, 
express or implied, nf the plaintiffe and 
also that the defendaot No. 8 had not 
taken reasonable oare to asoertain that the 
brothers bad power to make the transfers 
in his favonr. No objeotion was taken by 
the plaiutiffa^appellants to the dismissal of 
the enit as against the wives of the three 
brothers. The appellants* Goansel seeing 
the signiBoanee of this fast stated to this 
Gonrt that this omission was a mistake 
bat we are disposed to think that the 
omission was not dne to a mistake bat 
to the faot that the brothers have sided 
with the plaintiffs in attempting to prevent 
defendaot No, 8 from getting advaatage of 
his transfers. 

The point then for as to deoide in this 
appeal is whether the lower Coart is right 
in Bnding that the plaintiffs are estopped 
under seotion 41 of the Transfer of 
Property Aot. The gronod may be oleared 
by oar stating that we fally agree with 
the learned Sobordinate Jadi;e that the 
inquiries made by defendant No. 8, a hen 
the brothers exeoated the mortgage-deed 
of llth Ootober 1906, were snffioient. We 
see DO reason to disbelieve the evidenoe 
of the defendant No. S as to the inquiries 
be made. Tbe plaintiffs* witness Ekram 
Ashraf (one of tbe three brothers) would 
have ns balieve that he at tbe time of 
tbe mortgage protested to defendant No. 8 
that tbe sisters bad a share in tbe mort- 
gaged property and that, notwithstanding 
this, tbe defendant No. 8 aooepted the 
three brothers as sole owners. Hia 
evidenoe is transparently false. Defendant 
No. 8 is a banker and woald not have 
knowingly aoaepted a transfer wbioh was 
bound to lead to objeotion and litigation. 
It has been urged that tbe defendant 
No. 8, Ohbote Lai, thongb be inquired 
from tbe Patwaris and from the Registrar 
Kannngo whether any objeotions had been 
made by tbe daughters or tbe widow of 
Imdad Ashraf to mntation, did not oall 
the Registrar Kanungo or qnestion the 
Pfttwaria (who were prodnoed as witnesses) 
u to this. It was very nnliksly that tbe 
Rpegistrar Eannngo or the Patwaris would 
semember whether he asked them or not. 
He proves that he saw oertified oopies of 
the mutation orders. The mutation orders 
in> reepeot of Husaiuabad and Ulhepor are 


on the 61e. They do not show that the 
names of tbe three brothers alone were 
entered, but it is not disputed that their 
names alone were entered and khtwats 
prove this. We are, therefore, only con- 
cerned with tbe question whether the 
oondnot of the sisters in not objecting to 
tbe mutation in favour of the three brothers 
alone and the ezeoution of tbe mortgage* 
deed by tbe three brothers alone, amonnts 
tn implied oonsent. It is common ground 
that there was no express oonsent. It is 
to be observed in limine that tbe plaintiffa* 
case is not that, while aware of the 
mntation in favonr of tbe three brothers 
alone and of the execution of the deed of 
tbe lUh Ojtober 190i by the three 
brothers, they were ignorant of the 
poeeible effect of allowing such mutation 
and such execution to go ancballenged, 
In other words, it ia not their case that 
they gave a consent but not an intel* 
ligent one. For this reason we would rule 
out at once all tbe arguments based on an 
alleged practice in India not to press a 
presumption by aaqaiesoence against par- 
dana$hin ladies, especially Mobammadan ones. 

If there was no oonsent whatever, tbe qnes* 
tion of an unintelligent consent does not 
arise. Tbe only question indeed which has 
to be decided is whether tbe sisters knew 
of tbe mutation proceedings and tbe execution 
of the deed by tbe brothers. The lower 
Court has inferred their knowledge 
of these facts from the oonduet of 
tbe sisters at a later date. In particular 
it poiots out tbe faot that, when tbe 
simple mortgage of the llth October 1906 
was changed in 1909 to usufructnary 
mortgages, these sisters must at once have 
become aware of the diminutiou of the income 
of tbe family. It is not denied that the 
sisters and all tbe brothers lived together 
with tbe mother. It is true that if these 
sisters Brst came to know of what happened 
in 1903 by loss of income in 1909, this 
fact could not be used in itself to 
make the mortgage of 19u6 binding on them. 
We agree, however, that their failure 
to make any protest in 1909, when they 
should have been put on their guard to 

6od oat what was tbe reasoD of tbe diminu- 

tiou of the family income, and when, if 
they bad made inquiries, they would have 
found out about tbe mutation and eieeatioa- 
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of the deed in 1906, does sngrgresi that they 
really knew of the prooeediogs in U06. 
This infereDoe is farther strengthened by 
other ooDsideratioQs. We oannot believe 
that the three brothers entered into a oon- 
spiraoy within six months of tbeir father’s 
death to defraad the sisters of their share. 
The evidence of tbeir own witness (one of the 
brothers Ekram Ashraf), though quite useless 
to prove anything for the plaintiffs, does show 
that it was incredible that the brothers 
were trying to defraad the sisters. In this 
ease the brothers are obviously working 
with the sisters. Ekram Ashraf himself does 
not admit any suoh dishonesty on the part of 
himself or bis two brothers. There is also 
the presumption in favour of the brothers 
having aoted honestly as regards the sisters. 
Now if the brothers were not oonspiring 
against the sisters, it was inevitable that 
the sisters should know in a united household 
what was going on. In our opinion, they 
must have known not only that the brothers 
were obtaining mutation but also that they 
were raising money on the property. The 
money was needed for the funeral oeremonies 
of the father. The tightness of money and 
the neoesaity of spending it on their 
father’s funeral oeremonies mnet have been 
known to the sisters. The defendant No. 8 
deposes that the three brothers represented 
to him that the sisters were excluded by 
oustom from any share. We see no reason 
to disbelieve this. If this was the case, the 
inferenoe is that the sisters believed the same, 
rightly or wrongly, and we are constrained 
to bold that the reason for their not offering 
opposition to the mutation in favour of the 
three brothers only and the execution of the 
mortgage deed by those three brothers 
only was that they shared tbeir 
brothers’ belief that they had no right 
to any share. Their case not being 
that they allowed the brothers to be osten- 
sible owners by reason of their ignorance of 
their rights, it does not appear necessary 
to set up a case for them on this basis. 
Assuming, however, that they allowed the 
brothers to be ostensible owners owing 
to their ignorance of their rights, this 
is no bar to the application of 
section 41. It is quite a different thing 
from an unintelligent consent. They 
were labouring under a mistake of fact and 
tbeir amopnt of intelligence does not affect 


the matter. If it be argued that more in- 
telligent persons would not have so readily 
accepted the fact that they had no title, the 
anewer is that, as we have already stated, 
the brothers themselves were nuder that 
belief. It is to be noted that these sisters 
have not corns into the witness-box them- 
selves. In conclusion, therefore, we 6nd that 
the plaintiffs, who bad to make out tbeir 
case, have failed to prove that the 
mutation and execution of the deed was 
behind their back and that if we allow 
them to change their case and plead that 
they gave an uniutelligent consent to their 
brothers being ostensible owners by reason 
of tbeir ignorance as pardanoshin Muham- 
madan ladies, tbs answer is that the 
consent they gave was based on a belief 
shared by the brothers and, as shown by 
the evidence of the defeudaut No. 8, shared 
by the oldest and also the most influeutial 
person in the village. In these oironm- 
stances we do not think that the consent 
could be called an uointelligent one, even if 
this plea were permissible. 

It merely remains to refer to two argn- 
meats of the learned Counsel for the appel- 
lauts. He states that mare acquiesoeuce 
does not amount to consent under sestiou 
41 of the Transfer of Property Act unless 
there is a duty to speak. Tbe duty bs re- 
fers to is a moral one and not legal one. 
No one can deny that when the sisters 
knew that the brothers were dealing with 
tbe property as sole owners and when they 
knew that mutation had been effected in 
their names alone, it was tbeir duty to 
protest. His second argument is that to 
constitute an estoppel the sisters must 
have intended to deceive, by oonduot 
amounting to misrepresentation, the defend- 
ant No. 8. In our opinion in order to 
invoke section 41 it is not necessary to prove 
an intention to deceive, mnoh less an 
intention to deceive any partienlar person. 
The object of section 41 is to protect a 
bona ^de transferee for good consideration, 
who has made proper inquiries, from being 
prejudiced by the oonduot, however inno- 
cent, of the real owner in allowing tbe 
world at large to think some one else tbe 
owner of tbe property. For the above 
reasons we agree with tbe finding of the 
lower Court. 

Having regard to this finding it U no* 
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neaesaary for ns to go into the gooalion 
Whether the lower Coorfc was right in 6nd- 
ing that the onstom of exolasion was not 
proved. We dismiss this appeal with costs. 

Appeal dumieted. 
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CALCUTTA HIGH COUai. 

Appeal raos Appell^ts Decrees Nos. 3020. 
3307 AKo 3308 ok 1915. 

Jane 26, 1919. 

Pr€#3n/:_jQgtioB Sir Ecoest Pietoher, Kr., 
and Mr. Jastije Gaming. 

AMRITA LAL GHOSE ANOANOTasR — 
Dependants Nos. 2 and 3 ^ 
Appellants 
versus 

NARilN OHANDRi CHAKRABARTl 

ANi) OTHERS— PliINTIPPS— ReS(>O.VD IN'TS. 

Prooincial Insolvency Act ([[[ of 1907^* PQ — 
Receiver, position o/^Swit against Receiver-^Sanction 
of Court, whether necessary-Contraef, joint— Insol. 
vency of one co.conlrartor, whether absolves others — 
Suitagainst solvent contractors, mainlainahility of. 

_ A Hec«3i7er under the Provincial luaolvoncy Act 
18 exactly in the same position as the trustee in 
bankruptcy. The whole of the property of tho 
losolvent vesta in him and ho remains the owner 
thereof until he ia discharged, and in this respect 
there is a difference between the appointment of 
such Receiver and one appointed in an action. The 
unction of the Court, therefore, is not necessary to 
the institution of a suit against a Receiver appointed 
under the Provincial Insolvency Act. [p. 973, col 2.] 

A plea that a cO'Contractor was discharged by 
bankruptcy or an order of discharge is a good 
replication to a plea ia abatement of the suic for 
non.joinder. It is no answer to a claim that if one of 
the oo'contractors becomes insolvent tho others 
are not liable, [p. 973, col. ?, p. 97 a, col. 1.] 

Appeals against the dearees of the 2od 
Additional Distriot Judge, 24-PargDnnabp, 
dated the 23rd of Aagaet 1915, modifying 
that of the Maneif, 2nd Gonrt at Baraipore, 
dated the 22nd of Deoember 1913. 

Baba Pyari Mohan Okatterjee, for the Ap- 

peUante. 

Babna Sarat Ohunder Boy Ohowdkury, 
Nimala Ohum Deb, Baranaft'6as^' Mookerjee and 
otraj Mohan Moeumdar, for the Respond* 

•ote. 

JUDGMENT. 

No. 3026 Of 1915. 

Flitosib, J.— This ie an appeal arising 
opt of a tail to raeover rent in arrears. Three 


persons were originally joined. They were 
three tenants. There is not a word in this 
ease that they are the heirs, or are holding 
the property as the heirs, of the former 
owner. The case against them is that they 
are three tenants on the land and they 
are liable to pay. It is qaite true that 
they are brothers and. therefore, they would 
have a oommon ancestor ; bat the suit was 
not framed on that gronnd, nor was that 
the qnest.on in debate in the lower Courts. 
In this case the defendant No. 1 was 
adjadioated an insolvent under the 

provisions of the Provinoial Insolvenoy Aofc 
prior to the institution of the snit. Thera 
seems to be a little misonderstanding in 
the lower Courts as to the effect of the 
insolvency. The &ret defendant was stated 
M being represented by a Receiver, the 
Nazir of the Ahpore Judge’s Court. That 
was not a strictly accurate position either 
A Receiver under the Provincial Insolvenov 
Act 18 exactly in the same position as 
the trustee m bankruptcy. The whola 
property of the insolvent is vested in him 
and be 18 the owner of the property until 
he IS discharged. In the present case, the 
learned Judge of the lower Appellate 

Oourt seems to have considered' that the 
plaintiff was in contempt in instituting 
this suit against the Receiver without the 
previous sanction of the Judge having the 
carnage of the proceedings in which the 
Receiver bad been appointed. That is 
obviously a mistake. That rule only applies 
to oases where the Receiver is appointed in 
an action and does not apply to a Receiver 
ae mentioned in the Provinoial Insolvency 
Act, who 18 really what is known in the 
old English Law as an Assignee in bank 
rnptoy. There is nothing in that point' 
What happened is this. The s nit was 
dismissed as against the insolvent and 
decreed as against the solvent tenants. H 
is said that the defendants are entitled to 
plead in abatement and as the suit baenot been 
sucoessful as against the insolvent, therefore 
it muet be equally ansnosessfal against the 
solvent tenants. The law in England clearly 

was not so nnder the old form of pleadings 

Replication to a plea of nonjoinder that 
a 00 contractor was discharged by bant 
ruptay or an order of discharge nil 
a perfectly good replication to a plea in 
abatement. It ia no answer to the plaintiA^a* 
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olaim againat the defendacta Nos, 2 and 3 
that if one of the oo-ooctraotore beoomes an 
insolvent the other persons are not liable to 
pay the rent. In my opinion, the oonolnsion 
arrived at by the learned Jodge of the 
lower Appellate Coart is oorreot. The 
present appeal, therefore, fails and mast 
be dismissed with costs to be paid by the 
defendants Nos. 2 and 3. The insolvent 
mast make snob arrangement as he thinks fit 
for the payment of his own oosts. 

Any rights that the defendants Nos. 2 and 
3 may have under the provisions of the 
Provinoial Insolvency Aot to prove against 
the estate of the insolvent, if and when they 
pay and satisfy the decree, will not be pre* 
jadioed by the present jadgment. 

Nos. 3307 AND 3308 op 1915. 

These oases will be governed by the jadg- 
ment that has jost been delivered in Appeal 
No. 302S. 

CoMiMO, J. — 1 agree. 

Appeals dismused. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sbcovd Civil Appeal No. 381 or 1918. 

Jane 23, 1919. 

Present : — Pandit Kanbaiya Lai, J. C. 
JANRI-<-PLAlMTtrF^ApPBLLANT 

versus 

JANGA PAL AKD amothbr^Dsfbiidants^ 

Respomdssts. 

Landlord and tenant — Saaklap, whether under-pro^ 
prietary holding^Intereet created— Grant, terms of. 

Some sanklaps are uoder-propriotary boldiogs, 
while others are not. [p. 975, col. 1.] 

A sanklap is a grant, bnt a grant may be a 
grant of a lease-bold or a heritable but non-trans- 
lerable tenure, not liable to termination at the will 
of the grantor or on the happening of any contin- 

f ency; the former invests the sanklop.holder with 
he status of a mere privileged lessee and the latter 
makes him an under* proprietor, [p. 975, col. 1.] 

The terms of the sankUip grant have to be 
secertained in eaoh case for the determination of 
. |he nature of the interest created, [p. 976, col. 1.] 

Appeal againat the decree of the Sabordi- 
pate Judge, Partabgarb, dated the 12th Jane 
1918, opbolding that of the Mnnsif, Partab 
farb, dated the 28th Febraary 1918. 

Mr. Bar Bhian Ohandrut for the Appel* 
laht. 


ti9ig 

Mr. AU Mohammad, for Respondent 
No. 1. 

JUDGME NT.— The plainliff is a perpetual 
lessee of some land in the village Bhadohi. 
He issued a notice of ejectment againat the 
defendants in October 1915, treating them 
as tenants-at'will. The defendants con- 
tested the propriety of that notice on the 
ground that they held the said land as 
sankalpdars. The Revenue Court held that 
they were sankalpdars and cancelled the 
notice. The plaintiff thereapon brought the 
present suit for a declaration that the defend* 
ants were not sankalpdars or under-proprietors 
of the land in suit bat were mere tenants. 
The Courts below dismissed the claim. 
Their finding is that the defendants never 
claimed nnder proprietary rights and that 
the plaintiff had, therefore, no canse of action. 

It appears from the written statement 
filed by the defendants in this suit that 
their allegation was that they held the 
disputed land as sankalpdars from the Shaht 
time, that the predecessors- in -title of the 
plaintiff sought to eject the predecessors 
of the defendants from the said land along 
with other plots, bnt the latter contested 
the notice and a compromise was entered 
into by which the right of the predecessors* 
in*titl6 of the defendants as sankalpda^ 
of the said land was recognised, and that 
the claim was barred by section 11 
the Code of Civil Procedure. It was not, 
however, suffioiently clear from the written 
statement whether the defendants were 
claiming nnder- proprietary rights or merely 
the rights of a privileged tenant, ^be 
Court of first instance, therefore, called upon 
the Pleader for the defendants to state 
what the nature of their claim was. 
His reply was that the defendants had 
been in posiession of the land in suit 
as sankalpdars on a favoural^le rate of 
rent for over 50 years, and that they 
might be declared as under proprietors of 
the land by the Bent Court under the 
Resumption Chapter of the Oudh Rent 
Act, but no declaration had till then been 
made. He farther said -that the rights 
of the defendants had ripened into under* 
proprietary rights under section 107H of 
the Ondh Rent Aot. 

As pointed out in Janki Prasad v. 

Bam (1) and 8ita Bam v. Deputy Oommuehnof 

(1) 2 0. 0. 96 at p. 98. 
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of Fyzahad (2) some sankalps are 
tinder-propriefcary holdings, while others are 
not. A sankalp is a grani; bat a grant 
may be a grant of a lease bold and beritible 
hat non transferable tennre, not liable to 
termination- at the will of the grantor or 
on the happening of any oontinganey. Tba 
former invests the sankalp holder with the 
statas of a mere privileged lessee; bat 
the latter makes him an ander>proprietor. 
The desision in Kalka Singh v. Suraj Bali 
Lai (3) is an iostanoe of the former and 
that in Data Bam v Deokdi (4) is an 
iostanoe of the latter. Ths forms of the 
sankalp grant have to ba asoertained in 
eaoh ease for the determination of the 
natnre of the interest oreated. Here no 
evidence was addaoed by the defendants 
to show the terms of the gron\ and it 
mast bs thken as if in fast the defendants 
admitted that their position was not higher 
than that of privileged tenant;*, holding 
by reason of the sankalp at a favourable 
rate of rent. The vagnenass as to the 
natare of the rights wbioh the defendants 
possessed, readers it desirable that tbs 
Civil Coart siioald expressly deolare that 
except as regards sooh ocder proprietary 
rights as may be acqaired by the defend- 
ants onder section 107 H of the Oadb 
Rent Act, they bold no pre existing under* 
proprietary rights by virtue of the original 
grant. Sash a declaration will set at rest 
the possibility of a fatare oontroversy with 
regard to the same. The order of the 
Bovenne Ooart, oanoelling the notice of 
ejeotment, left the matter io «n anoertain 
state and the present suit, which was 
filed to order to clear ap the position, 
cannot, therefore, ba regarded as completely 
devoid of any caase of action. Bat for 
the etatemant made by the Conoeel for 
the defendaote in the Coart of first instance 
dn the m(ie of the settlement of the 
iseaes, the matter may well have remained 
■in bopeleee nncertainty. 

The appeal is, therefore, allowed and 
the plaintiff ie granted a deolaration that 
except in so far as any nnder-proprietary 
riffbls may be aoqaired by the defendaote 
ander eeotion 197H of the Oadb Bent 

ft) 49 Ud. Oas. 457j 6 O. L. J. 87. 

(•) 45 Ittd. Om. *03} 5 0. h. J. flO. 

(4) « IO. Oafc 855} 17 O. 0. *9 h 1 0. L. J. W. 
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Act (XXfl of 1886), they hold no pre- 
existing nnder-proprietary rights in the 
disputed land by virtae of the original 
grant as sanktlpiars. The parties will in 
the oircamitances bear thsir owa oosts 
throaghoat. 

Appeal allowed. 


CAliOUTTA HIGH COURT. 

Appgat P.«M AppgLL-.Tt DgCBgg No. 1160 

OF 1918. 

Jaly22, 1919. 

JastioeSirSyed Sbamsul Hoda Kt 

NfBOD KRISHNA PAL and oiHgks ’ 
—Pliintipfs— Appellants 

ver$ui 

INDRA BHUSAN GUPTA and ANoragg— 
DSFENDiKTS— RjSPONDgNTS. 

Plcading$~procedure—Usiie not raised in pUadina 
— Cour/, whether canjrame ^ 

An issue which does nofc arise upon the ploadintra 
of the parties ought not to ba raised b/ the Court 
The fact that the parties are ready with eridence 
upon the issue is no justiflcation for raisinff nnA 
trying it [p. 976, col. 2,J ® 

Appeal agaiost the decree of the 
Special Jadge, Dacca, dated the I4th of 

March 1918, reveraiag that of the Asaiatant 

Settlement Ofiiaer of that district, dated the 
23rd of May 1917. 

Dr. Sarat Ohandra Batak and Baba Dehendra 
Ohandra Pal, for the Appellants. 

Babas Ounada Oharan Sen and Praeanfa 
Bhutan Qupta, for the Respondents. 

JUDGMENT. — This appeal arises oat of 
a suit brought under the provisions of eee* 
tioD 106 of the Bengal Tenancy Aot and 
relates to Dag No. 129 of the Setllefflent 
Kbatian. In the reeord the plaintiff’ 
names are entered as oeoupanoy raiyati io 
respect of an uadivided ^rd share of this 
plot and as teoure-holders in respect of the 
remaioiog |rds. Plaintiffs’ oaie is that the 
wbols Dag is within Mehal No. 2685 and they 
have Howla right to the whole of the Dag. 
This Dag iaaoeordiog to the Tbak included 
io two different Mebals Noe. 2661 and 2585 
ird falling within the former and |rde 
within the latter. The Aeeistant SettlMueat 
Offieer deereed the plaintijSs' enit a^ *faetd 
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that they were Howladars in reepeot of the 
whole Dag. He donbted the oorreotnese of 
the Thak, but held that even if correct 
there is no proof that some arrangements 
were not made between the proprietors of 
the two estates after the Thak survey by 
which the entire plot in suit came to be 
held by proprietors of estate No. 2685. He 
accordingly held that plaintiffs’ title as 
Howladars to the whole Dag was established 
and that the plaintiffs had proved their 
possession for more than 12 years of the 
land in snit in assertion of their Howla 
right to the knowledge of the landlords. 

The ending regarding the plaintiffs' title 
was largely based on certain documents to 
some of which the defendants’ predecessors 
were parlies and in which the plaintiffs’ 
Howla right in respect of certain lands, 
which were described in those documents 
as Radha Krishna Khet, was recognised. 
The evidentiary value of these documents 
depended on the identity of Badha Krishna 
Khet with the land in suit. The Assistant 
Settlement Officer held that the identity 
was established. The learned Special Judge 
was, however, of opinion that this identity 
was not established. He accordingly thought 
that the documents relied on were of no 
value in eetabliSbing the plaintiffs’ title. 
He was also of opinion that the plaintiffs 
had failed to prove their case, that the 
Thak survey was accurate and was support- 
ed by evidence adduced on behalf of the 
defendants, and that there was nothing to 
show that any exchange had taken place 
between the proprietors of the two estates. 
Upon this view of the case he held that 
the plaintiffs’ title was not established. 
This is a question of fact as to which the 
decision of the learned Special Judge is 
final. 

The finding of the Assistant Settlement 
Officer on the question of adverse possession 
was also to a large extent based on the 
same assumption regarding the identity of 
Radha Krishna Khet with the land in dis- 
pute. However, the learned Special Judge 
reversed the finding of the Assistant Settle- 
ment Officer on the question of adverse posses- 
sion on another ground. He was of opinion 
that the issue was improperly allowed to 
be. raised after the evidenoe was closed and 
inspite of the protest of the defendants. 
It has been argued that the learned Special 


Judge was under a misapprehension and 
that the issue was raised before the wit- 
nesses were examined. This may be so, but 
I do not think the appeal shonld enooeed on 
this ground. 

In this case the possession of the plaint- 
iffs is not denied and in order to get a 
decree against their landlords the plaintiffs 
were bound specially to allege, not only that 
they were in possession for a long time, 
but also that they were in such possession 
on the assertion of their Howla right to 
the knowledge of the defendants. No such 
allegation is to be found in the plaint. The 
plaint was at no time sought to be amended. 
On the same day that the new issue was 
framed the parties were ready with their 
witnesses and these witnesses were examined 
on the same day. The defendants, therefore, 
were quite justified in objecting that they 
were taken by surprise and that the issue 
should not have been framed at that stage as 
it did not arise upon the pleadings of the 
parties. I think, therefore, the learned Special 
Judge was right in ruling out the issue 
relating to adverse possession. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismitied. 


MADRAS HIGH COURT. 
Rsfbrrbd Casb No. 4 or 1919. 

October 1, 1919. 

FretenU — Sir Abdnr Rahim, Kt., Officiating 
Chief Justice, Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

Thb secretary to thi COMMIS- 
SIONER, SALT, ABKARl and 
SEPARATE REVENUE, MADRAS— 

Pbtiiioncr ^ 

versus • 

S. R. M. A. R. RAMANATHAX CHETTI, 
Minor, by Guardian VALLIaMMA 
AOHI— Bksponmht. 

Income Ta^ Act (VII of 1918;, ss. 3, 9, Bl^Refersnee 
to Bigh Court s. 61— BijW to begin ^Busine^ 

carried on outside British India^Incomtf tohether 
liable to assessments 

In the case of a reference made to the High Coni^ 
under section 61 of the Income Tax Act hy the 
Hoard of Bevenue, the asseesee on whose appiicatiob 
the reference is made is entitled to be heard first* 
[p* 977, coL 1.] . • 

Where the only part taken by the proprietor of 
a business, carried on on his behalf by his agents 
outside British India, is to acquaint himself with 
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tbe state of the business and occasionally to issuo 
instructions, he is not liable to bo taxed under the 
Income Tax Act in respect of tlio income of such 
business [p. 98', col. ; p. 9S2, col. 2; p. 986, col. 1.] 

Case skated under seotlon 6l of the 
Inoome Tax Aot of 1918 by the Seorekary to 
the Commissioner, Salt, Abkari and Separate 
Revenae, Madras. 

FACTS. — Rsfersnoe by the B)ard of 
Beyenae under ssation 51 of Aot VII of 
1918 (The Indian Inoome Tax Aot). The 
asaessee was the sale owner of a hundi 
business carried on outside British India 
tbrongrh an agent. The qaestion arose 
whether he was liable to be assessed in 
reepeot of the jiroQte of saoh baslneis, he 
being a permanent resident in British India 
It was found that the assessee was in the 
habit of issuing ‘‘general instruo':! ins” to 
bis agent but the referenoe dIJ not disol ise 
wbat the nature of auah instruotions wa». 
The Board, however, inferred a control of 
the businejs from the faH of aaob instrao- 
tioDS being given. 

Thie ease oame on for hearing on 2Qd Sap 
tember 1919 and Mr. A. Krishnasionmi Aiyar, 
for the Respondent, having raised the pra 
Hminary question as to who has the right 
to begin the argumente in the oase. upon 
perueing the letter of referenoe and hear* 
log the arguments of Mr. A. Krishniswimi 
Aiyir and Mr if. Suhhartyj Aiyar, for the 
Respondent, and of the' Hon’ble the Ad- 
vooate General, for the Petitioner, the Court 
made the following 

ORDER. — We think that on this refer* 
enoe made under seition 51 of the Indian 
Inoome Tax Aot VII of 1918, the asseasee 
OQ whose applioation referenoe was made 
by the Board of Revenue is entitled to bs 
heard 6rgt, The B)ard of Revenue under 
the seotion is bound to refer the qaes* 
tioQ OD an applioation made for the pur. 
pose by thp aseeesee, and when theque-tion 
is referretl to the High Court, the High 
Court after hearing the case is to deliver 
judgment and the judgment eo delivered 
will be sent to the Revenae Authorities. 
There ie no ruling on the point, and we 
have not been able to ascertain whether 
there hae been any uniform praotioe on 
anj eimilar referenos, bat having regard 
to the oatare of the referenoe in this oase 
and how il origioated, that is, on tbs motion 
oi the aeaeeeee who is aggrievedby the order 

63 
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of the Revenue Authorities, we are of opinion 

that the asseesee’e Pleader ought to be heard 
6rat. 


This oase oame on for hearing on the 
roerita on the 2nd and 3rd September 
1919, 

Meaara. A. Krishnaswami Aiyar and Af. 
Subbarnya Aiyar, for the Aeaeaaee.— What is 
liable to he assessed under the Aot ie inoome 
whioh ‘aoorues or arises or is received in 
British India or is deemed to so aaorue, eto”— 
eeotion 3. In this oaee, the hundi businese 
baing carried on outside British India, any 
income in the nature of interest, eto,, “aoorues, 
eto.,” only outside British India. That 
there ie snob a distiootion ie olear from 
eeotion 6 '2? There is nothing in the Aot 
which would go to show that by exercise 
of oootrol each inoome oould be deemed “to 
aoorue, eto.. in Britieh India.” The word 
aoorue’ means grow or arise * See Whar. 
ton’s Law Lexioon, Stroud’s Judioial 
Dictionary, Murray’s Century Diotionary, 
Reeidenoe of the person to whom the inoome 
aoorues ie not the oriterion but the plaoe 
where it aoorues. See seotions 31 and 33 
referring to non resident foreigners. The 
English Law expressly makes “oarrying 
on busine^a” the criterion. Under it the 
qaestion of oootrol would oertainly be 
material. Of. 5 and 6 Viot Chap. 35, ■ 
16 and 17 Viot. Chap. 34, 4 and 5 
Geo. V, Chap. 10. See also 8 and 9 Geo. V, 
Chap 40, Sobedule D. See also Oolguhoun v, 
Brookt il). The word ‘aoorue’ has been oon* 
etrued in Ooiquhoun v. Brooka (2). The New- 
zealaud Aot ie similar in terms to the Indian 
Aot, the words being 'inoome derived from 
and received in Newzaaland”, and has 
been oons'rued in Lovell 4* Ohriatmaa, Limits 
el V. Commiaaioa^r of Taxia (H) und Oommia* 
8ion‘<r of Taxes fur Sewetaland y. Eastern Bx» 
tenti'in Australasia and China Telegraph 
Company Limitei (4.‘. Under the Indian 
Aot of 1886 (Aot II of ]68o) profes- 
sional fees earned in Native States by British 

Indian sobjeots were not ohargeable. But 

11) (1888 21 Q. B. D. 62 at p, 66i 67L.J. Q. B 
439; 59 L. T.-68lj 36 W R.'6r.7 62 J. P. 645. 

12) I889| UApp. Caa 493 at pp. 495,602; 69 L 
J. Q. B.53i 61 L. T. 618; 38 W. R. 289;6* '. P.277. 

1^ a903i App. Cm 40; 77 L. J. P. 0. 31; 97 L.T. 
65I;24T.L.E 82. " ' ‘ A. 

‘ (♦) -(1906) App.lCas. 620 at pp. 830, 682. 
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DOW that is stated speoiBoally in seotion 10 (3). 
The present Act, tharefore, does not icolnde 
inocrae earned outside Brit sh India unless 
speoiOoally included. 

Seotion 3 makes no reference to the 
person to whom the income ' acoruee, etc.” 
"Accrue to a person” is a phrase which finds 
no place in the Act. It is the place where 
the income accrues, etc., that alone is material: 
See also the previous practice of the Board 
of Revenue in the Madras lD 0 ome«Tax 
Manual, pages 63, 64, 65, 82 (and other 
proceedings). If that practice bad been 
altered by the Act of 1919, there should 
have been express provision therefor. Past 
practice is a sure guide in such oases. See 
Oriental Bank Corporation v. Wright (5), 
Mathura Mohan Saha v. Bamkumar Saha (6). 

A debt has its situs at the place where 
the debtor resides and not where the oredi 
tor lives, Bex v. Lovitt (7), as the assets 
are at the former place. 

The Hou’ble the Advocate-General, for the 
Board of Revenue.— As a matter of fact there 
is nothing like past practice in the present 
case. Even under the old Act, such assess* 
ments have been made at least from 1915 
onwards and been submitted to. 

Farther, past practice can never be a guide 
to the interpretation of an enactment 
passed much later, especially when such 
practice is the practice of the executive 
Government which can never have the 
force of judicial decisions. See Trustees of 
the Clyde ^avig Uion v. Laird (8). 

The words “aooiue,” “arise,” etc., are 
merely descriptive of a right to receive. 
Colguhoun V. Brooks {i). See also Oof^u/ioun 

V, Brooks Mitchell v. Egyptian Hutels 

Limited (9). 

The assessee in tie present case is the 
sole owner of the business in question. So, 
whatever the place of sucb business, the 
assessee, who is a permanent resident of 
British India, has a right to receive the 
income, accruing from such business, in 
British India. Farther, the business is 
carried ou by an agent appointed in British 

(6) (1880J 6 App. Cas. 842; 50 L. J. P. C. Ij 47 L. 
T. 177. 

(.6, 35 ind. Cas. 305; 23 C. L J. 26 at p. 38; 20 C. 

W. N. 370; 43 U. 790. 

t7» (19121 App. Cas. 212; 81 L. J. P. C. 140; 105 
li. T. 650; 28 T. L. 11 41. 

(8) (IS83> 8 App. Cas. 658 at p. 672. 

(9J (1915) App. Cas 1022; 84 L. J. K. B. 1772; 6 
yax. Cas. 542; 69 S. J. 649; 31 T. L. B. 646, 
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India, so that the assessee has a right of 
suit in British India in respect of the 
agency dealings. 

The income cannot be said to accrue to 
the agent but cnly to the principal, The 
principle is applied in section 31 and to 
a non-resident foreigner in seotion 33. In 
the present case, the principal is resident in 
British India, and so the income accrues in 
British India. Seotion 9 of the Income-Tax 
Act, 1918. expressly says that “tax shall be 
payable” “in respect of the profits of any 
business carried on” by the assessee. Carry* 
ing on business” comprises various opsratioDS, 
one of which is control or supervision. It is 
'carrying on business’ within the meaning of 
the Aot if the sole owner of a business oon* 

trols it from British India. 

[Ardur Rihim, OFPJ.C.J.—Issuing general 
instructions is not the same thing as control* 
ling.J 

ibe instructions oomprise the outline of 
the work to be done by the agent. The 
agent is thereby restricted. That is con* 
tro), though it may not be efficient or com- 
plete control. That is also found in the re- 
ference. 

Abddr Rabim, Oppg C. J. — How do you 
reconcile section 3 and seotion 9?] 

The aotual conduct of the business may 
be outside British India but so far as the 
assessee is concerned, he controls thebusi- 
LesB from British ltdia and has a right 
to receive the income in British India. 

The Indian Aot is based on the English 
Aot and there is no difference in substance. 
San Baulo {Brazilian) Bailtcay Co. Ltd. V. 
Carter (10), Commttsioners for Special Fwposes 
of Income Tax v. temsel (11), Mitchell v. 
Egypti'.n Eaieh Limited (9), Colqul^un V. 
Brooks (2). 

Mr. A Krishnasaami Aiyar, in reply.— 
The mere right to interfere is not control. 
Interference in the actual oondnet of tbs 
business is necessary. 

A mere right to receive is not what is 
specified in seotion 3. It is actual receipt. 
See also Yearent v. Hookes (12). See also 
Beal on Legal Interpretations, ^nd Edition, 
page 369. 

(10) (1898) App. Cas. 31 at p 42; 65 L. J. Q- B. 
161; 73 L. T. 638; 44 W E. 3;^6; 60 J. P. 84. 

(11) (>83-; App. Cas. oil at p. 691; 61 L. J. Q. B. 

265; 66 L T, 62 i; 66 J P. 805. ^ . . 

Ii2/ 1880) 6 Q. B. D. 6a0; 60 L. J. Q. B. 132| 64 
1. T. 128; 28 W. B. 662; 46 3. F. 468, 
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Abddb RiBiM, Offg. C. J. This is a oase 
statsd by the Bcird of Rsveoae, ander 
seotion 5l of the looome Tax Act, VII of 
1918, in wbioh the qaestion involved is 
whether the assessee, a Nattnkottai Obetti, 
who is the proprietor of a money lending 
basiness earned on on his behalf by his 
agents in various plaeea inolnding Saigon, ■ 
Sodao and Kbando situated in Frenoh Goobin 
Obina, is liable to be taxed, under the provi- 
sions of this Aet, in respeot of the inocme of the 
business, though notreoeived in British India, 

The learned Advoeate-General on behalf 
of the Grown has based bis contention on 
two grounds; drstly, that tbe inoome in 
question aeorued or arose to the assessee 
in British India ioasmush as be was 
entitled to call upon his agents to pay 
tbe inoome to him in British India, and, 
seoondly, that, apon the oase stated by 
the Board, the business the inoome of 
wbtoh is sought to be taxed must be held 
to have been carried on in British India, 
and, therefore, tbe inoome of that business is 
taxable. 

It will be oonvenient to dispose of tbe 
last oootentioD drat. The faots in this 
oonneotion as submitted are as followr; — 
Tbe entire busioesj operations produaiog 
the inoome are oonduoted at tbe plaaes 
above mentioned outside British India by 
agents appointed for 6xed periods, wbo use 
tbeir own discretion in lending money to 
onstomers. Tne only part taken by the 
proprietor in oonneotion with tbe business 
is to aoquaint bimaelf with tbe state of 
tbe business abroad and oooasiooally to 
issue general inscrnotions. It is impossible 
for ns, on these faots, to hold that tbe 
business is one carried on in British 
India. The learned Advooate-Gdneral 
oited several English rulings in support 
of his arguments, bat as, pointed out by L^ri 
Habbury in ^an -‘aulo {Bratilan) R*Uu)iy Co. 

L.d, V. Oarter (lO) [see also per Lord Loreburn 
in De Been Oontolidat 0 d M%ne$, Limited 
V. How (13)], it is a question of fact where 
the trade is carried on; at all events it is 
an inferenoe to be drawn from tbe faots 
and oiroumsIaDoes of eaoh ease. In that 
ease the railway in Brazil, tbe earnings of 
whieh were sought to oe assessed, was owned 

(Wj \ App. Om. 451 at p 458; 75 L. J. K. B. 

W«l 85 L, T. aai} 22 T. L. &. 75flj ^4 Maus. 89 1. 
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by a company whose registered office was 
in England; tbe business of tbe company 
was managed by the directors in England; 
the directors purchased in England and 
sent ont to Brazil tbe materials and plant 
necessary for the purposes of the Railway; 
and tbe accounts were kept and tbe balance 
sheet and reports were made ont in London 
where also tbe meetings were held, and 
all dividends were declared and paid. On 
those facts, tbe learned Lords held that 
the trade was carried on in England and was, 
therefore, assessable, ander tbe Brst oase of 
Sobedole D of 5 and 6 Viet. C. 35, seotion 100. 
The business here is that of money-lending 
and tbe mode of carrying it on is left 
entirely to the discretion of the agents 
in the places where the lending operations 
are conducted. Tbe mere issuing of general 
instructions occasionally by tbe proprietor in 
British India and tbe fact of his being 
supplied with information from time to time 
as to tbe state of the business would not 
at all bring tbs oase within tbe pnrview 
of the ruling referred to. As in no senes, 
in my opinion, could tbe business in this 
oase be said to be managed and controlled 
by the proprietor in British India, the 
statement of Lord Loreburn in De Beers 
Consolidated Mines, Limited^. Howe (13) *'tbat 
tbe r.-al business is carried on where the 
central management and control actually 
abides” has no application. On the other 
band, the observations of tbe Privy Council 
in Lwell Sc Ohristmae Limited v. Commis- 
sioner of Taxes (3^ apply rather closely to 
the faots of tbe oase. Their Lordships 
observe: “One rule is easily dedooible from 
the decided oases. Tbe trade or basiness 
in queetion in such oases ordinarily consists 
in making certain classes of contracts and 
in carrying those contracts into operation 
with a view to proBt; and tbe rule seems 
to be that where such ooutraote, forming 
as they do tbe essence of the basiness 
or trade, are habitually made, there a trade 
or basiness is oarrried on within tbe 
meaning of tbe Income Tax Acts, so as to 
render tbe profits liable to income-tax.” 

It is, therefore, unnesessary to express an 
opinion on tbe qaestion whether tbe inoome 
of a business controlled and managed by 
a person residing in British India, although 
tbe actual operations giving rise to tbe 
income are oarried on, as in this case 
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outside British India, would be assessable 
to ircome tax, 

At one tirae tbe Advocate- General seemed 
even to argue that it is seolion 9 (0 by 
which the tax payable on account of inoome 
derived from business is to be determined. 
All that it says is that "the tax shall be 
payable by the assessee under the head 
’income derived from busine's’ in respect 
of the profits of any business carried on 
by him,” and thi rest of the section deals 
with the mode in which such profits shall 
be computed. If section 9 (1) be taken 
to furnish the whole test, then section d 
(1) would have to be excluded from con* 
sideration in dealing with the income 
derived from business. But the Advocate- 
General was not really prepared to go so 
far; at any rats, there can ba no doubt 
that section 9(0 must be read along with 
section 3 (1) and that it is the Utter 

that lays down tbe test to be applied in 
determining all incomes assessable to the 
tax, including inoome derived from business. 

If a certain inoome derived from business 
cannot be said to accrue or arise or to 
be received in British India, that inoome 
would not be assessable by virtue of aoy 
thing contained in section 9. In fact, tbe 
main argument in this connection has 
been that the inoome of a business, which 
is managed and o‘»ntrolled by the proprietor 
in British India, aoorufs or arises in British 
India within the intendment of law and, 
because it so accrues or arises, it is taxable. 

Tbe first part of the argument does not 
really present any ditfionlty, for the language 
of section 3 seems to be unambiguous. 
The tax is leviabls with referencs to the 
place where the incomo accrues or arises 
or is received, and not with referenos to 
tbe residence of the person who is entitled 
to the inoome. This seems to bs the 
entire scheme of tbe Act aud sections 31 
and 32 would appear to bs illustrations of 
that prinotpld. Whatever meaning be 
attached to the words acornes’ or arises’ 
snob as, ‘grows’ or 'becomes due or payable,’ 
it is impossible to hold that the income 
in this case could be said to have accrued 
or arisen in British India. If loans are 
made and tbe borrowers reside outside 
British India and if accounts are adjusted, 
tbe moneys lent ara realized with profit 
or are capable of bsing realized and the 
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profits ars periodically ascertained and dealt 
with outside British India, it is impossibh 
to bold that tbe inoome of snob basineas 
accrued or arose in British India. 

A nambar of English decisions were 
disou-^sed before ns but it is unnecessary 
to deal with them in any detail, because 
the English Statute under consideration in 
those oases differs in many material res- 
pects from tbe Indian Act. In tbe English 
Statute the place of residence of a person 
is a basis of assessment bat is not so, as 
pointed out above, in Act Vil of iyl8. 
The case of Golqahoun v. Brooks (1) [in the 
Court of Appeal and 14 App. Oas. p. 4:3 
Oolq'thoHn v. Brooks (2) in the Douse of 
Lordsj does not lay down any principle of 
onatruotioD which can be of use in this case. 

Then the learned Advocate General at 
one stage of his argument seemed to con- 
tend that tbe income songbt to be assessed 
ehouM be deemed to accrue or arise or 
to bs received in British India under the 
provisions of this Act, but this argument 
is clearly untenable. In tbe first place, 
this phrase refers to oases set out in tbe 
Act itself [see for instance section 6 (2), 
section S], and none of them have aoy 
application to the oa^e under consideration, 
and in the second place, as I have shown, 
there is no general rale of law by virtue of 
which the iocime sought to be assessed could 
be Slid to acorns or ariss in British India. 

If we look at the history of this enact- 
ment, tbe case sought to be made on behalf 
of the Grown appears to ba still more 
untenable. The provision of Act VII of 
1918, so far as tbe present question is 
concerned, is practically in tbe same words 
as that of the Inooms Tax Act of llj86. 
Tbsre the word ‘income’ nsed in the Act 
is defined as "inoome and profits aocruibg 
and arising or received in British India , 
and tbe present Act says that it shall 
apply to 'all inoome if it accrues or arises 
or is received in British India.” Whether 
there is any difference intended at all 
between the phrase "aoornss and arises 
and the phrase "accrues or arises,” it 
could not reasonably be said that there has 
been any snob change as to affect the 
question we are dealing with. Tbe Aot 
Vl of ISfid was in force for more than 
thirty years before the present Inoome Tax 
Act was enacted, and tbe Advooate'General 
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bimself has iDformnd a? that, at least before 
1915 or 1916 when he was oonaalted with 
respeot to oertain oases of a catare similar 
to this, the general praotioe of the RsTeoae 
Department was not to assess income of 
boeineas carried on ontside British India 
bat the proprietor or proprietors of which 
resided in British India. We are justiSed 
in assaming that the Legialatnre was aware 
of this practise, and if with that knowledge 
they repeated in the new enactment the 
same words on which the practice of the 
Goyarnment was founded, it gives rise to 
the presumption that they did not want to 
assess each inscmes. if the Legislature 
intenled to tax these iooomes and it would 
have baen a very eab’lantial souros of 
public revenue, they oauld have easily eaid, 
as in the English Statute, that inocme accru- 
ing to apernon in British India from any 
busioess wherever carried cn is liable to be 
assessed. 

I would hold, therefore, that the income 
ol the buoiness under reference ie not liable 
to be assessed under the provisions of Act 
VJI of 1918. 

Oldfield, J. — The question referred is of 
considerable importance. But the considera- 
tions, which are really material, can be 
stated shortly. 

Respondent has in the French territory of 
Saigon a money-lending business conducted by 
an agent, and (according to the statement in 
his petition, which is adopted in the case 
eabmitted to as) keeps himself acquainted 
with its progress and occasionally issues general 
instraotioDS. He, however, resides in this 
Presidency and receives no income from 
Saigon. On these facts is he liable for tax 
on the proBts of this businees or, as be 
oontende, will he be so, only if and when 
the proBte are remitted to him here? 

I agree with the learned Chief Justice 
that the answer to the first of these qusa* 
tiODS must be in the negative ; and to 
iaetify that oonclnsion I refer to the scheme 
of the Income Tax Act of 1918, under which 
the ease has to be decided. Section 3 (1) 
of that Act rane, “ eave as hereinafter pro* 
tided thie Act shall apply to all income from 
whatever aonroe it is derived, if it aocruee 
or arise! or ie received in British India or is 
under the provisions of the act deemed to 
neeme or arise or to be reieived in British 
ladU*” Afttr eeetions 3 ('i) and 4 which 
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specify oertain general exolusion.s not at pre. 
sent materia), there is the charging section, 
section 5, in which six classes of income are 
enumerated with the statement that, save as 
thereinafter provided, they shall be charge- 
able in the manner thereinafter appearing! 
and the ensuing .«eotions 6 to 1 1 specify the 
manner, in which each class is to be assessed, 
each beginning “The tax shall be payable 
by an assessee under the head — ”, and then 
one of the eix ola.sses in section 5 is specified 
and the manner of assessment appropriate to 
it is described. Of the remaining provisions 
only sections 7, 10 (3), 31 and 33 have been 
relied on and to them I return. The point is 
at pre=»ent that section 3 (U affords a compre- 
hensive definition of income for the purpose 
of the Act and that this definition is to be 
regarded as controlling, not as enlarged by, 
the language subsequently used in classifying 
the different descriptions of such income and 
pre.scribing the method of assessment for each. 

This ie important, because the main argu- 
ment for the Grown is that the description of 
one such class in section 9 ' income derived 
from business” and the direction to assess such 
income on the profits of any business carried 
on by” the asse-^see are either supplementary 
to or can be substituted for the definition of 
income in section 3!1); and that the carrying 
on of the business in British India, wbiob, 
for the purpose of argument, may be regard- 
ed as established, is sufficient to render 
respondent chargeable. For the reasons 
given I am unable to accept that construc- 
tion and I, therefore, turn to the distinct 
line of argument also attempted, that income 
accrued lo respondent here with direct and 
exclusive reference to the wording of section 
33 (2), bsoause in the alternative he has 
carried on here the business in which the 
income originated, or he was here when his 
right to the income in bis agent's bands 
elsewhere became enforceable. That argu- 
ment is not in my opinion tenable in either 
of the^e form^ with reference to any legiti- 
mate interpretation of the word “accrue” 
or to the provisions of tbe Act, which have 
aho been relied on. 

The primary meaning given for tbe word 
in tbe Oxford Dictionary is “to arise or 
soring as natural growth or result;” iu 
Webster’s Diotiouary. ‘ to come by way of 
iucrease”, aud in Whartou’e Law LoxhoQ “to 
grow to or arise.” These, tbe only autbori* 
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tifs referred to, sliow that the origin of 
the thing, which aooraep, in the exertions 
of some person or otherwise, ia not an 
essential element in the dehnition of the word 
“aoorae” and oannot affaot its application. 
This is fatal to the attempt made in the 
Brst form of the argument to identify the 
place of accrual referred to in section 3 (1) 
with the pUoe, in which such exertions, 
in the present case by carrying on busineas, 
have taken place. I, however, refer at once to 
sections 10 (3), 3l and 23 of the Act, in 
the light of whioh it is contended that sec- 
tion 3 (1) should be construed. It might he 
sufficient to say that the first, in which a very 
definite exonption is specified, and the others, 
occurring in a chapter headed Liability in 
special oases,” cannot be invoked as exem- 
plifying any general principle or controlling 
a general definition. Bat in fact the sole 
similarity between the oases dealt with in 
these provisions and the case before us is that 
all relate to profits earned where they are 
not enjoyed. The special provision in section 
10(3) for liability to assessment in Biitish 
India of professional fees, whioh a resident 
there bas received elsewhere, can be referred 
to no general foundation and is merely the 
recognition of a presumption of law that the 
earnings of a resident in British India will 
be brought there for enjoyment, whilst 
sections 31 and (of which the former 
statedly deals only with income chargeable 
under the Act) are easily intelligible pro- 
v^ions for the liability to the tax of the 
person, through whose bands in one capa- 
city or anotherltbe profits in question will 
pass in British India and whom, therefore, 
the Grown can reach in order to collect it. 
It may, on the other band, be observed that 
the existence of special and explicit provi- 
sion in section 10 (3) for the taxation of one 
kind of income not received in British India 
ig strong reason for refusing to hold others 
liable by implication. The argument of the 
learned Advocate G-sneral in its first form 
is accordingly unsustainable wi h reference 
either to the significance of the word “accrue” 
or to any construction of section .i (1) with 
reference to other parts of the Act; and it 
must be rejected. 

His argument in its second form derives 
at first sight some support from the secondary 
meani&gs of '‘accrue” given in the Century 
Dictionary as used in law for “to become a 


present and enforceable right” and in 
Bouvier’s Law Lexicon as to become a 
present right of demand,” the suggestion 
being that respondent's pr fits in Saigon 
accrued to him in British India, when, being 
in the latter place, be had a right to demand 
them of his ogent in the former; and to show 
that income is regarded in the Act as accru- 
ing before it is received and when there is 
only a right to receive it, reference has 
been made to the use of the word receiv- 
able” in section 7. There is, however, a short 
answer to this. Firstly, this meaning of 
“aoerne” is excluded by the context in sec- 
tion -3 (1). For it is not the right tc 
demand the profits whioh it is proposed to 
tax, but the profits themselves. And, 
secondly, if the word ‘ receivable” in feition 
7 is interpreted in the light of the provision 
in section 15 (3) for the method of pay- 
ment of the tax on interest on securities, the 
description of income with which section 7 
deals, its use will be seen to involve reoogoi* 
tioD, not of any kind of inanme as existing 
independently of and before its regeiot, but 
of income, to whioh liability for the tax 
attaches at the moment of its receipt, when 
the tax is to be deducted by the per.soo res- 
ponsible for its disbursement. 

Some attempt has been made to support 
this argument fay referenos to Eoglieh 
decisions. But it is useless to deal with 
them at length in view of the materia! diffcT* 
enoes between the wording of the Act 
before us and that of the Eoglish Statute in 
question in Colquhoun v. Brojht (2) and of 
the New Z island Statute in Oommissioner (f 
Taxrs for Sew Zealani v. S istern iT/iew”'’” 
Australiasia and Ohina Telegraph Oompany 
Limited (4) and Lovell Sf Ohristmae, Limited^. 
Oontmiasioner of Taxesi^i) . Myoonolusion is that 
respondent has not been shown to be liable 
for assessment; and that disposes of the main 
question raised by the case submitted to ns. 

It does not, however, dispose of the snb- 
eidiary question, which the learned Advocate- 
General has also argned, whether respondent 
carries on business in British India within 
the meaning of the Act. A decision on that 
qneslion bas been nnneoessary, .beoanss even 
on the assumption that it ebould be answer- 
ed in the affirmative, a conclusion in favour 
of respondent’s liability cannot be reached. 
If we bad bad to decide it, we should have 
bad to call for maoh more definite informa* 
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tioD as to the faots than wo have been giveo; 
and I am ooDstrained to esprdss my doabts 
whether a qaestion, which is so largely one 
of fact with reference to the method of carry* 
ing on the ba^ine^^s of a partioolar assessee, 
is in any snb^tantial degree one with refer- 
ence to the interpretation of the Act, which we 
can deal with to advantage nnder section 51. 

Seshaoiri Aiyar, J. — The andUpated facts 
ars these. The principal (he is a minor) 
resides in Kanadogathan io the Madnra 
District. He carries on the basiness of 
money lending in and oat of British India. 
Some of the places are within the British 
Empire, though oatside British India, others 
are in foreign territory sabject to the rale 
of France, Holland, etc. The trade in qaes- 
tion is in Saigon, which is oatside the Empire. 
The point of agreement in all the«e businesses 
ie that they are owned by a principal residing 
in British India and are worked by agents 
residing oatside. On these facts the qaes- 
tion for oar opinion is whether the income 
from the trade in Saigon is assessable to 
income tax in British India. >t is assumed 
and not disputed that that income has not 
been transmitted to the principal in India. 

The qaestion has been very elaborately 
argaed. 1 shall in the main content myself 
with an examination of the Statute Law, 
because case-law is not likely to help as 
much. Before doing that, 1 wish to draw 
attention to some well-recognised principles 
bearing on the theory of legislation re- 
garding inoome tax. It is pointed oat in 
Bar’s International Law that “it is the 
principle of domicile that regulates the levy 
of inoome tax." It is said again This 
is certainly the rale in most of the systems 
and that it sboald bs so is perhaps to some 
extent aoooonted for by the fact that at- 
tempts to levy and to collect iooome-tax in 
a foreign country would very frequently 
enooanter insnrmoantable difficolties.'’ The 
same principle has been a little more clearly 
stated in Wharton's Gonfliot of Laws, Volame 
I, section 80 (a). That learned author 
says :~“The power of taxation of any state 
is, of necessity, limited to persons, property 
or business within its territorial jurisdio- 
tioD." He farther on states that “the prin- 
eiple is so landamental that it has been 
deelared that an act of state legislature in 
violation thereof would be as much a nul- 
lity as if io aonfliot with kb« most explicit 


constitutional inhibition. The situg of per- 
sonal property for the purposes of taxation 
is, therefore, of the utmost importance in 
determiniog the limitations of the taxing 
power and the principles which should con- 
trol the exercise of that power.” Hs also 
refers to another maxim Mobilia sequuntur 
pertonam*, and oonoludes that Legislatures 
should adopt either the one or the other and 
that the comity of nations can be preserved 
only if there is a clear understanding on 
this question. The English Income Tax Acts 
appear to have been based on the drat of 
these principles. Lord Hersohell in Colguhoun 
v.Broohs (2) says: “The Income Tax Acts, how- 
ever, themselves impose a territorial limit ; 
either that from which the taxable inoome is 
derived must be situate in the Uoited King- 
dom or tbe person whose income is to be taxed 
must be resident there.” The same prin- 
ciple is traceable in tbe provisions of tbe 
Indian Income Tax Act. There is no reason 
for imputing to the Indian Legislature an 
intention to depart from tbe principle which 
has been so welt recognised in England. 
Ooe other observation preliminary to the 
examination of tbe sections may be made and 
that relates to the rule of coi^straotion of all 
income-tax enactments. In Partington v. 
Attorney-Qeneral (14) Lord Cairns stated tbe 
rule thus: ^“Ae I understand tbe principle of 
all Bsoal legislation, it is this. If tbe person 
sought to be taxed comes within the letter of 
the law he must be taxed, however great tbe 
(hardship may appear to tbe judicial mind to 
be. On tbe other band, if the Crown, seeking 
to recover the tax oannot bring the subject 
within the letter of tbe law tbe subject is 
free, however apparently within tbe spirit of 
the law the case might otherwise appear to 
be. In other words, if there be admissible, in 
any Statute, what is called an equitable 
ooDstruotion, certainly such a oonstruotion is 
Dot admissible in a taxing Statute where 
you should simply adhere to tbe words 
of the Statute." In Ooltnen Iron Oompany v. 
Bhck (15) Lord Blaokbara stated the same 
rule somewhat differently. Tbe noble Lord 
(aid: "No tax can bs imposed on tbe subject 
without words in an Act of Pariiameot 
clearly showing an intention to lay a burden 
on him. But when that intention is suffi- 

( 14) (1869J 4 H. li. 100; 36 L. J. Kk. ^6| 21 L. T. 

370. 

(19) (1681) 6 App. ('as. 316| 51 L. J. Q, B. 62J; 45 
I,. T l45i29W. K. 717(48 J,P. 20. 
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ciently ebown, it is not open to speonlate 
on wbat would be the fairest and mo^t 
equitable mode of levying tbat tax. 
Bearing tbe above two considerations in 
mind, the one wbioh is a guide to tbe prin- . 
oiple of legislation and tbe other which is 
a guide to the construction of the language 
of tbe Statute, I shall proceed to examine 
the flections of Act VII of 191S and see 
whether the contention of the Board of 
Bevence is snstainable. 

It was not seriously disputed by the learned 
Advocate-General that section 3, clause 
(1), is the governing section in regard to 
income tax. Tbe scheme of the Act ceems 
to be this. There is Br.st a general pro- 
vision as to the locale of the income which 
is to be taxed. Thatns contained in section 
3, clause (1). There are two par^s of that 
clause. The first part deals with inoime 
actually accruing or arising or received in 
British India. The second introduces a 
fiction by which certain incomes are deemed 
to have aoorned, arisen or received in British 
India. The same section in danse (2) 
gives various classes of incomes exempted 
from the payment of tax. Section 4 exempts 
agricultural income. In section 5 an ennme- 
ration of tbe classes of income referred to 
in section 3, clause (l), is made. Six cate- 
gories are mentioned. From section 6 up 
to section 11 the mode of a^isessing income 
from the various heads tabled in section 5 
is elaborated. The case we are dealing with 
comes under section 9, to wbioh 1 shall 
advert later on. Ssotioni 12 to lldeal with 
the exemptions of a peculiar character. 
These sections exhaust Chapter 1. Chapter 

II deals with tbe deductious of asse-s^meut 
with which we are not concerned. Chapter 

III deals with the procedare for what is 
known as summary assessmeut, with respect 
to a particular class of inooioe. Then comes 
Chapter IV which was much commented 
upon during the argument. Tbe scheme 
of this part of tbe Act is to amplify tbe 
principle stated in section 3, olause (1). It 
is intended to affect two chases of persons 
— persons who are not iurii but who 
are resident in British India and carry on 
business through au agent or guardian of 
the Court of Wards and persons sut juris 
who are not resident in British India but 
who conduct their business in British India 
through an agent. This is really another 
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illnstratioQ of ths second clause of section 
3 (1). It states a notional rule of law, 
the object aimed at being tbat the owner 
of tbe iooome should not escape liability 
either bsoiase he is not sui juris or bscansa 
he is not a resident in British ludia, 
provided he receives the benefit of transactions 
in British India through somebody who repre- 
sents him. The other obaptere of the Act are 
not material and I shall not deal with them. 

There is one section, however, on which a 
preliminary argument was addressed to os 
and it is as well that 1 should say a word 
about it. 

The referenos w is made under section 51 
to the High Court. It was not disputed 
that the reference was rendered neosssary 
by tho request of tbe asses^ee that in oass 
the Board of Revenue did not agree with 
his view of the case, tbe matter should 
be placed bafore tbe High Court for their 
opinion. Tbe learned Advocate-General 
contended that the Beard of Revenue should 
have tbe right to begin the argument on 
the reference. Mr. JCrishnaswamy Aiyar 
oentended that bis client, the assesses, was 
really in tbe position of the plaiutiff and 
tbat he was eutitled to begin. In my 
opinion the contention of tbe learned Vak l 
for the aesesssee is right. It is bis case 
that was referred and it was at his instance 
that tbe reference was made. It is he tbat 
challenged the action of the Board, '•nd 
altbongb the letter baa ocme from the 
Beard of Revenne, it is as if he bad pre- 
ferred an appeal to tbe High Court agaiost 
the ccDolusion of the Board of Rsveune. 
In my opinion, therefore, the Advocate- 
General as representing the Board was not 
entitled to be heard first. But this is only by 
the way. I now come biok to the discussion 
of the merits cf the respective ooutentioDR. 

If mv^ analysis of the Act is right, it 
follows that our answer must depend n^on 
the meaning we attaoh to the words, to 
all income from whatever source it is derived 
if it accrues or arises or is received in British 
India.’ Rsading both parts of section 3 
(1) together, the iooome should eitberaotnal- 
ly or notionally accrue, arise or be received 
iu British India. Various definitions of the 
words " accrues or arises ’ were plaoed 
before us. In Murray’s Oxford Diotionar]^ 

the words “accrues” and ‘'arises” are regarded 

as eynonymoQs. In the Century Diotionitry 
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the word aooroe defined to mean *' to 
beeome a present or enforceable riffbt to 
demand.” Stroad defines “arising in the 
tJnired Kingdom ” as “ coming into the 
person’s hands in the United Kingdom" 
— To my mind, all these definitions oontera* 
plate actaal receipt of income, and not an 
income which may at any fatore time pass 
into the hands of the person resident in 
British India. In a given year a partioa* 
lar sum of money may be remitted from 
the foreign parts ; that income would be 
taxable. Bot if that is retained in the 
bands of the agent for adjnstment in the 
foreign ooontry or for farther employment 
there, can it be said that the income has 
acoroed to the principal in British India? 
The learned AdvocatC'Ceneral artrued that 
the second part of the section 3(1) made 
it clear that the income in the hands of 
the agent is income in the hands of tlie 
principal and he referred to secSons 31 
and 33 for this proposition. It seems to 
me that these two eections are inoonsistsDt 
with the contention advanced. 1 have aU 
ready referred to the nature of these two 
beotions. Now I shall examine section 33, 
on which so much stress was laid by the 
Advooate*Generai, once again. There are 
two parts of it. One relates to “ profits 
or gains acorning or arising to each a per- 
son whether directly or indirectly through 
or from any basiness connection in British 
Indie; ” (2) and the other to what “ shall 
be deemed to be income accruing nr arising 
within British India." The object of this 
eeotion, as 1 understand it, ie to observe the 
comity of nations, which directs tliat all 
nations in enaotiog fiscal lavs should as 
far as possible put a territorial limit (o 
the operation of the fiscal ennotment. In 
other words they should only tax property 
in tiiu. It is with that object, this aeatioo 
enacts that the income which is tran.smit' 
table to a person outside British India shall 
be deemed to be income arising ia British 

India if the non-resident foreigner has bosi* 

ness in British India and triosaots that 
bosioesB in British India through an agent. 
The object ii secured by taxing the income 
made in British India before it leaves Bri* 
tiah India. Whether this theory may not 
reanU in the imposition of doable tax where 
tbe principal resilca within the Empire, but 
QpUide British India) it is oaoeceasary for 


us to consider: also whether it would not 
coDfiiot with the laws of other nations where 
the principal resides in a foreign territory. 
What 18 material is, that this section in. 
troduces a fiction of law as regards non* 
resident principal, in order that income due 
to him may be regarded as aocrurng or 
arising in British India. A significant 
oroi.^sion by the Legi.^lacnre is almost fatal 
to tbe contention of the learned Advocate* 
General. Whereas tbe income received by 
an agent in British India on behalf of a 
foreign principal has been notionally des- 
cribed as income accruing or arising in 
British India, tbe converse, namely, of in- 
come belonging to a resident principal 
which has been received out of British India 
by ac agent is not similarly brought under 
a leg>tl fiction. The obvious principle which 
guided the Legislature was that the tax 
ehould be imposed only on what is actually 
received or made in British India. I must, 
therefore, hold that the learned Advocate* 
Ganeral'e oontentioo that the second elaase^ 
of eeotion 3 (1) affeote the receipt of income' 
by tbe agent in Saigon is not sustainable. 

Then it was attempted to argue that 
seoticn 9 is comprehensive enough and it 
ehoutd not be fettered by reference to 
section 3. I do not think this contention 
is admissible at all. I shall eay only a 
few words on the meaning to be attached 
to the words “ in any business carried on” 
in section 9. But evtn supposing that we 
come to tbe oonolueioo that the principal 
residing in Kanadakathan was carrying on 
business in Saigon, it will still have to be 
eslabltslied that the income aoorned or arose 
in British India, if it is to be taxed. 

Now I shall deal with the contention pat 
forward that the business was carried on in 
British India. The facts mentioned in the 
order of reference do not justify us in 
holding that the business in Saigon was 
con roll«-d by the principal residing in 
Kanadakathan. As has been said in some 
oaseo, there are not facts which would 
enable us to hold that tbe braio was in 
Kanadakathan which directed the operations 
iu Saigon. Mr. Kriehnaswamy Aiyar drew 

oor attention to tbe difference between busioesa 
being carried and profile being received, 
as observed in San Paulo (BroMilian) Bailway 
Co. I^td, V. OafttT (lOj. The language 
employed by eome of tbe noble Lords iq that 
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case was very strongly relied on by the learned 
Advocate- General. The observattone of Lord 
Davey, who snbseqnently explained the 
position in Oommissioners of 7axaUon v. Kirk 

(16) , do not enpport the view that by giving 
general inatmotiona the boaineas is carried 
on in the oonntry from -shioh these instroo 
tiona iaane. Moreover, the facta in Ds Reers 
GonsoUd'ited Mines. Limited v. )!ou>e (13) 
and in Cessna Sulphur Company v. Nicholson 

(17) and in Mitchell v. Egyptian Hotels 
L'mited (9) were difiPerenc from the facta on 
which ne have been asked to give oar opinion. 

I do not, therefore, think any good will be 
served by disooesing these oaaea. In my 
opinion the facts to which oar attention baa 
been drawn are not speoiBo enough to 
enable na to aay that the boaineas was 
really carried on in British India. There is 
only one other remark that need be made. 

It was elicited in tbeooarae of the argament 
that until the year 1914 or 1915 no income* 
tax was levied in respect of foreign trades of 
principals residing in British India, The 
old Act of 1886 was repealed in 1918. So 
far aboat 30 years at least the exesative 
Government in India did not levy inoome*tax 
npon basiness of this kind. Mr. Krishna- 
swamy Aiyar relied on this practice and 
quoted Commissioners for Special Purposes of 
Income Toxv. f’emseliil) and Yewensv. Noakes 
(1^) as enunciating that the practice under a 
repealed enactment can be looked into for 
construing the later enactment. Whatever 
may bs the weight we may attach to it, it 
seems to me that Courts will not be acting 
wrongly in referring to the practice in 
construing the Act. However, I do not 
invoke the aid of this practice, as in my 
opinion there is nothing in the Act which on 
the face of it imposes a duty upon income of 
ibis kind. As I started by saying that uoless 
the words are clear, a fiscal enactment should 
not be cons trued as imposing a tax by im* 
plication. For these reasons I am of opinion 
that the assessee is not taxable. 

By The Court.— W e fix the assessee’s 

Vakil’s fee at Rs. 250 ; and his costs will bs 

paid by Government within three months 

from this date, 
u. c. p. 

Answer accordingly 

(16) (1900) App. Cas. 688; 69 L J. P. C. 87. 83 L. 
T. 4. 

‘(17) (1876) 1 Ex. D. 428} 45 L. J. Bx 8 -Ij 35 L. T. 

• 276| 25 W. U. 71. 
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A broker liable upoD a principal contract both to 
the seller and the purchaser has a right to enforM 
the contiact and is entitled to sue in respect thereof, 
Uis position by virtue of his personal liability to 
his sellers for the price is that of an unpaid vendor 
with a right of stoppage m transit conferred by 
section 99 of the Contract Act, but such right would 
be defeated if the buyer obtained the documents of 
title and delivered them to a second buyer who acted 
in good faith and gave valuable consideration for 
them, as such delivery would amount to an assign* 
inent under section 102 of the Contract Act [p. 987, 
col. 1; p 9 n 8, col I.J 

For Facts see 41 Ind. Cas. 944; 45 0. HI* 

Mr iJ, R. Dos (with him Messrs. K.P. 
and N. S'en), for the Appellant. 

Mr. N. Sircar (with him Mr. Langford 
James), for Cartwright & Co, 

Mr. P. L. Buekland (with him Mr. Surita), 
for the LAnsdowne Jute Mills. 

Mr. 0. 0. Ohose (with him Mr. V. 0. Qhose)t 
for the Brikmyre Broa. 

JUDGMENT. 

Sanderson, C. J. — I have read the judgment 
of my learned brother with which I agree 
and I have little to add. 

In my judgment the plaintiff waa not a 
mere broker in the transaction in question. 

The learned Judge who tried the oas® 
referred to a uaage as being so well known 
that the Courts might almost take jadioial 
notice of il; and further eaid it was ad» 
mitted by both sides, but he did not find 
exaotly what the usage is. 

I think, however, that the real position of 
the plaintiff was that he was acting ®® ^ 
broker and paid by brokerage, but liable 
to both the seller and the purchaser ae 
on a '^riacipal” contract, and that, ocmae* 
qoently, the plaiatiS dad a corresponding 
right to enforce the oontraat and was 
entitled to sne in reapeot thereof. 
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The learred Counsel for Messrs. Cart- 
wright aod Co. oontended that thi^ right to 
enforce the contract woold n 't inolade the 
right of stoppage in transit, as that right 
belongs to an unpaid vendor only ander 
section 99 of the Contract Act of 1872. 
Id my jndgment, having regard to the 
facts of this case, and especially the fact 
that the plaintiff was personally liable to 
his sellers for the price of the goods, he 
was really in the position of an anpaid 
vendor, and that be bad the right of stop- 
page conferred by ths above-mentioned sec- 
tioD. 

In my jadgment, there is no donbt the 
plaintiff appropriated the goods, represented 
by the doonments which be banded to B. 
N. Dass, to the contract. On the 29th 
December 1913, when the plaintiff banded 
the documents to B. N. Dass he did so 
with the intention that B. N. Dans should 
deal with the goods, and, judging from 
the letter of the 28th December 19^1 it 
must have been obvious that B, N, Dass 
was going to deal aith the goods imme- 
diately. B. N. Daes did in fact deal with 
the goods on the 30tb December 1913. 

B.N. Daes aFsented to the appropriation by 
accepting the doonments and dealing with 
and handing them to Messrs. Cartwright 
and Co. The alteration hy B. N. Dass 
of the words ‘for payment” into 'for exa- 
mination” in the two receipts, dated the 
29th December 1913, banded to bim by 
tbe plaintiff and his letter of the 29th De- 
cember 1913 to tbe plaintiff a.s to certain jute 
being booked ‘at owner’s risk” were, in my 
judgment, merely for the purpose of gaining 
some time. 

Tbe fact that tbe plaintiff was paid by 
B. N. Dass Es. 25,000 on tbe 3rd January 
1914., on account, whiob was nearly half 
the total sum doe in respect of all the 
goode, is material on the question , of 
appropriation and assent thereto, and in 
my judgment there is no donbt that there 
was appropriation to tbe contract of tbe 
goods in qnestion on the part of the plaint- 
iff and assent on tbe part of B. N. Daas. 

As to tbe question whether the appro- 
priation was conditional upon B. N, Dais’ 
promise to pay tbe price of tbe good*, 

I need add nothing to what my learned 
brother has said. Bet even asanming for 
the moment that tbe appropriation was 


conditional and was voidable by reason of 
the nnfnIBiled promise tn pay, as urged 
OD bshalf of the plaintiff, he would have 
to prove that the oiroamstanoa.s nnder 
which B. N. Diss obtained possession of 
the dodumente, amounted to an offence on 
his part; section 108, Exception (3). 

The plaintiff must prove the offence and 
show that B.N. Dass had a criminal intent at 
tbe time be made the alleged promise of 
payment, and, in ray jadgment, tbe plaintiff 
has not discharged the onus which lies 
upon bim in that respect. 

I do not think it has baen established 
that the plaintiff received the obeque for 
Bs. 25,000 on the 3i)6h Dacember 1913, 
and that it was post dated tbe 3rd January 
19:4. There is, however, no donbt that 
the cheque was cashed on tbe 5th Jannary 
1914 in due course, and the payment of 
this large sum is a material fact in con- 
s'dering whether B. N. Dass was actuated 
by a orimioal i> ten' when he received the 
docnmeoti from tbe plaintiff. 

There is a farther diffimlty in the way 
of tbe plaintiff, inasmuch as he seems by 
his evidence to have accepted the position 
of the .sale by Dass to Cartwright and 
by Cartwright to tbe Mills, and his Soli- 
oitor’s letters of tbe lOtb January 1914 
to Messrs. Cartwright and Co. and to 
B. N. Dass seem to me to be inoonaistent with 
the position that tbe plaintiff was exercis- 
ing bis alleged right to avoid the contract. 

As regards tbe transactions between 
B. N. Dibs and Cartwright, tbe learned 
Judge thought that H. C. Doha was prob- 
ably acting in oollnsion with B. N. Dass 
bnt he was not satisfied that H. C. Guha 
was a party to any frand by 3. N. Dass 
DpOD tbe plaintiff. 

If there was oollnsion bstween H. 0. 
Gaba and B. N. Dass, in my judgment, 
it was for tbe purpose of pissing off tbe 
goods, represented by tbe doonments, in 
performance of contracts with tbe Mills 
which bad already been fnlfilled, or for 
which the goods were not snitable, and 
thereby loss was caused to Messrs, Cart* 
wright and Oo , but I am by no means 
satisfied that H. C. Guha was to any way a 
party to tbe alleged fraud oo tbe part ot B. N. 
Uisi npm tbe plaintiff. 

In this Conrt tbe alleged right to stop 
in transit was insisted opoo with respeot 
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to the goods inoladed in bills of lading 
13,20,29, 32 and railway receipt No. 9 

As regards railway receipt No. 9, The 
ooDsignees in the railway receipt were the 
Lansdowne Jute Mills Co., and the evi- 
dence of Mr. Robertson, who was in Bird and 
Co. and who was appiiotsi Rjseivar by 
theCoort, was to the effect that the Lins* 
downs Mills got delivery of the goods 
on the 2nd January 1914. and the notice 
of stoppage in transit was not given until 
the 10th January 1914, so that it appears 
that in the case of these goods the transit 
was at an end before the notice of stoppage 
was given. 

As regards the four bills of lading, I have 
already held that the plaintiff’s position 
was such as entitled him as unpaid vendor 
to stop the goods in transit, and I think 
that the evidence shows that on the lOth 
January 1914 B, N. Dass was insolvent 
The question arises whether the right of 
stoppage ceased by reason of the buyer, 
B. N. Das?, having obtained the bills of 
lading and having assigned them to a second 
buyer who was acting io good faith and who 
gave valuable consideration for them under 
section l02 of the Contract Act. 

The point which was strenuously argued 
on behalf of the plaintiff wus that B. N. 
Dass, the buyer, bad not “assigned ” the 
bills )' ading within the meaning of section 
102. On this part of the case no point 
was raised as repards the facts relating 
to the disposal of the goods, as found in the 
learned Judge’s judgment, except as to the 
QEe of the word “excess” which, it was 
said, was not a correct way of describing 
the delivery ; but this does not affect the 
question now under consideration, and 1 
agree with the finding that there was 
no want of good faith either -on the part 
of Cartwrights or on the part of the Mills 
and that valuable consideration was given. 
Reference was made to section 101 and it 
was then contended that in order to come 
within section 102, the first buyer must be 
the consignee named in the bill of lading, 
and that as (be bills of lading in this case 
were made out in the names of the Mills 
or their Manager or Agents, and as B. N. 
Base merely banded the dooumente to 
Cartwrights to fulfil supposed running 
oontraots with the Mills, there was no 


assignment within the meaning of the 
section. 

It was oontended that the only way in 
which the plaintiff’s right to stop in transit 
could be defeated was by an assignment,” 
which meant an endorsement by the person 
in whose name the bills of lading were 
out and who was entitled to the control 
of the gnods. It was’ urged that B. N. Dass 
was not entitled to the control of the goods, 
as the bills of lading were in the names 
of the ultimate buyers, vit., the Mills; that 
B. N. Dass oncld not assign by merely 
handing the bills of lading to the Mills or 
to Cartwrights on behalf of the Mills. It 
was admitted that if the bills of lading bad 
been made out in the name of B. N. Dass 
and he had endorsed them to the Mills or 
to Cartwrights on behalf of the Mills, the 
plaintiff’s right to stop in transit would 
have been at an end; but it was urged that 
as the bills cf lading in this case were 
made out io the name of the Mills the 
right of stoppage in transit was not defeated, 
even though the handing over of the bills 
of lading by B. N. Dass to Cartwrights on 
behalf of the Mills would pass tbe properly 
and (hcngh tbe result as regards tbe passing 
of the properly would be tbe same as if 
the bills had been in B. N. Dass’ name and 
be had endorsed them. 

The bills of lading were made out in tbe 
name of the Mills at the request of B. N. 
Dass and on the facts of tbe ease it must 
be taker, in my judgment, that the plaintiff 
handed over the bills of lading to B. N. 
Daes with the intention that he should sell 
and deliver (be goods to the Mills, and all 
that was necessary for completing the 
delivery would be tbe handing over of the 
bills of lading to the Mills. 

In my judgment, if we were to adopt the 
plaintiff’s oontention, we should be putting 
too narrow a oonstruotion upon tbe section, 
and under the circumstances of this oase, 
the delivery of the bills of lading to 
Messrs. Cartwrigblv) and Co. amounted to an 
assignment of the bills of lading within 
the meaning of the section. 

For the above reasons, I agree that tbe 
appeal should be dismissed with oasts. 

WooDROFFf, J. — The plaintiff is the son of 
a wealthy father, which seems to have bsen 
bis miefortuoe, for it enabled him to start 
business as a brokqr before he had acquired 
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the neoessary experienoe. He ma^e one 
ventare by way of the traDeasdoo in enit 
and we are told that, owing to its unhappy 
results, it will be the last He says be 
sold goods to a man named B, N. Dass. He 
then entrusted to the latter the doouments 
of title before getting payment. Dies made 
them over to a third party (Messrs. Cart- 
wright say they took them in good faith 
in supposed discharge of running oontracta 
with the defendant Mills) and g>t the 
value of the goods. Fortunately for the 
plaintiff, the sum of Rs. 2-o.OCO, which 
represents nearly half the value of the 
goods, was paid by B. N. Uass. He then, 
however, went insolvent and the plaintiff 
DOW wants to remedy the posi'ion brought 
about by his imprudence in making over 
documents of title to goods without getting 
payment and in thus enabling the defendant 
B. N. Dass to deal, as regards the goods, 
with third parties. By this snit he is 
seeking to make up for the loss which he 
has suffered through his own act. 

A large number of questions have been 
argued, but substantially the case turns upon 
the question whether the documents were 
■ procured from the plaintiff by the fraud 
of B. N. Dass and whether the plaintiff has 
successfully protected himself from his aof- 
io banding over the documents by the 
exercise of a right of stoppage in transit. 

A preliminary question arises as to the 
title on whioh the plaintiff sues. His Counsel 
oontends that be was a principal in the 
ooDtraot with B. N. Dass and this seems 
to be the basis on which the plaint is 
drawn. The respondents who appear (that 
is the defendants other than B. N. Dass, 
who seems to have disappeared) contend 
that the plaintiff was a mere broker. The 
learned Judge has found that the contract 
was a principal contract ; that is according 
to an usage, which he bolds was both 
admitted and proved, a broker in a contract 
for an undisclosed principal ie liable npon 
and may sue on the contract. Tbongh a 
broker, he has thus, itie said, the liabili* 
ties and rights of a principal. The dooa> 
ments and facts are not free from confusion. 
Bot on the issues and findings, 1 have no 
diffioulty in arriving at a oonelasioD on 
this point. If the plaintiff was a mere broker 
he eaoDofc sue or be sued and the suit should 
have been dismissed (on that ground. But 


there is iOO issue which iu my opinion 
directly and necessarily raises this point, as 
regards which something may have been said 
during the trial. The learned Judge has held 
that the usage mentioned was admitted by 
both si lee. The aesuaiption of such an usage 
is not relevaot if the plaintiff was a mere 
broker. Upon these considerations and facts 
of the case, I hold that the plaintiff was 
neither a mere broker nor a principal 
as contended for by the respondents and 
appellant respectively, but was a broker 
liable upon what is called a principal con* 
tract. I should here say that Mr. S. R. 
Das, who argued the case for the appellant, 
did so on the alternative assumption that be 
was either principal or a broker liable on a 
principal contract, and claimed that he 
was entitled to a decree on either assump- 
tion. Whether, however, be was one or the 
other has a bearing upon two questions in 
this suit, namely, the time when, and the 
person by whom, appropriation of goods to 
the contract was made and the question 
whether a broker liable upon a principal 
contract is entitled to exercise tbe rights of 
a vendor against goods in transit. 

Then as to tbe question of appropriation. 
Did the property in tbe goods pass ? This 
depends on whether there was an appro- 
priation by one party, assented to by the 
other, through which the agreement or 
contract became executed. In my opinion 
the plaintiff 'could and did appropriate. 
There is, it is to be observed, no question 
of any other goods. The only goods whioh 
the plaintiff at any time sold were these 
goods. These bad been selected, shipped 
and railed and consigned to the Mills to 
which B. N. Dass asked that they might 
be sent. The plaintiff’s oaee is that be bad 
purchased these goods from tbe upoountry 
sellers for the express purpose of fulfilling 
tbe contract with B. N. Dass. Tbe latter 
bad asked that these goods should be con- 
signed io tbe Mills. On tbe 29tb Decem- 
ber tbe documents of title were made over 
to tbe defendant B. N. Dass and were ac- 
cepted and dealt with by him. There is 
no doubt that (apart from ths question of 
a condition) the property in tbe goods passed 
at least on tbe ’^9tb December, If the 
property in the goods passed, we are not 
concerned with tbe provisions of Exception 
(1) of eeotiion 108 of tbe Gontraot Act, 
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The real qaesHoD io this suit ia, therefore, 
whether the aopropriation by the plaintiff 
was oonditiona), namely, on a promise of 
payment as alleged in the plaint. If so 
and the condition was not falBIled, there 
was no passing of the goods and the qass 
tion of the applioability of Exosptlon (l) 
above stated would have to be considered. 

It is farther contended that even if the 
property in the goods passed, it did so 
under a voidable contract procared by an 
offence and, therefore, the plaintiff is en- 
titled to sacoeed under the provisions of 
Exception (3) of section lOd of the Contract 
Act. It is not alleged that the contract 
originally entered into was voidable, but 
that there was an agreemen’’- by way of 
conditional appropriation which was v-'>idable 
and that the oiroamstanoes which rendered 
the contract voidable amoanted to an of* 
fence. The qaestion under this section is 
whether the alleged agreement was voidable 
as procured by an offence. It is denied 
that there was an offence ; and it is farther 
said that the alleged voidable contract was 
upon the evidence (namely, the plaintiff’s 
Attorney’s entries and letters) treated as 
subsieting. It is not necessary to enquire 
into this, if in fact no fraud baa been 
esiablisbed, In fact this case principally 
turns on the qaestion whether there was 
a fraudulent offence by B. N. Dass and 
whether the nlaiuciS was eutitlsl to exer- 
cise. and did effectually exercise, a vendor’s 
right of stoppage in transit. I will deal 
with the former 6rst. 

The offence charged is cheating, namely, 
that the defendant B. N. Dass made a false 
representation that be was iu a position 
to pay and would pay, but he was not in 
snob a position and never intended to pay. 
There was, it is said, a mere fraudulent 
pretence to get hoH of the goods without 
paying for them Now, in the 6rst place, 
it is to be noted, as affecting the whole of 
this part of the case, that the proof of 
what passed between the plaintiff and B. 

N. Dass on the 29tb, when the alleired 
offence was committed, depends on the 
evidence of the plaintiff, and if this is not 
accepted, the case as to a fraudulent offsnce 
is not made out. But even if the account 
of what occurred on the 29th December is 
accepted, it becomes still necessary to enquire 
whether the facts proved show a criminal 


offence. It is, of ourse, possible that the 
defendant made a promise which was aural 
dIUd, and yet was not guilty of an offence. 
The learned .Fadge who tried the case has 
exoreesed himself as unable to accept the 
story which the plaintiff has told, ocnsider* 
ing it to be in several particulars at variance 
with oontemporaueous documeuts. Oc the 
whole I see no sufficient reason to come 
to any other conclusion on grounds soma 
of which I will mentiou. Toe evideuca 
shows that the plaintiff wa« without the 
necessary bueiness experience. After his 
return from Eoglaud, where he was sent 
for a business training, without learoiug 
overmuch, he met the defendant B. N. 
Dass who, be said, bad the general repu* 
tation of bain; honest and a gantleman. 
He eays (and it is clear) that he trusted 
him. This venture in suit was his 6rst 
and last. He eays that bis own sellers (who 
sold him goole to meet Dass’ contract) 
gave him credit. In fact the bills of lading 
and railway receipts were made over to the 
plaintiff by his sellers without any payment 
whatever. Further, according to the plaint- 
iff, there whs an arrangement with his 
sellers on the evening of the 29th, according 
to which the plaiotiff was to re-pay them 
gradually. This, it is contended, so far 
from supportiog a case of promise of immedi- 
ate payment, rather points to the oonolusion 
that be was giving the same credit as be 
had asked for and obtained. At any rate 
it is argued that there wa^ no special 
reason why the plaintiff should press for 
immediate payment. Ou the previous day 
B. N. Diss wrote to the plaiutiff as fol* 
1o*b: — 

Galcotts, 2dth December 1913< 

Dear Mr. Roy, 

Herewith I am sending you thres contract 
receipts. For God’s saks kindly let me 
have the documents you have already got. 
You know fully that I want the documents 
not liter than to morrow morning, but if 1 
get them to day I might make out the Bill, 
etc, to day or I shall be In terrible 6z. if 
you BO kiudly send them tome to-morrow 
morning. Kindly treat this letter both 
urgent and important. 

Yours sincerely 
To 

R, N. Roy, B. N. Dass." 

This letter must have indisated to ths. 
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plftiotiS that ha wanted the dooQTneots 
to raise money from hie bayer. Oo the 
eyeniog of the 29th, the plaintiff took two 
receipts for the bills of lading there men- 
tioned, in one of whiob the jate is treated 
as delivered. When these receipts were 
tendered no demand seems to have been 
made for the money which, it is said, 
was to have been paid at 10 a. m. Accord- 
ing to the plaintiff’s evidence, B. N. Diss 
had to sign or pay, ” Nothing is done 
until the 3rd Janaary when a som of 
Rs. 25.000, which is nearly half the valae 
of the goods, was paid, This is an import 
ant ciroamstanoe to be considered in 
adjudging the qaesiion whether the man, 
who paid this sum on the third January, 
had some five days previously a criminal 
intention not to pay, though professing hia 
readiness to do so to get bold of the do 
onmente. The suggestion of learned Counsel 
for the appellant that tbia was a kind of 
blind ” does not easily establish itself. 
Although Eshibit N (letter by the plaintiff's 
Attorneys) does allege that the bills of lading 
were obtained by fraudulent misrepresenta- 
tion, nothing is said in this letter nor in Es- 
bibit 33 A (an entry of the Attorneys’ dated 
the 9th January) ae to the voidability of 
the ooutraot. In fact in his evidence the 
plaintiff ^says yes ”, in answer to the 
question: Then you accepted the position 
of the Sale by Dass to Cartwright and to 
the Mills P” The Attorney’s entry of the 
10th Janaary notes that Dass and Cc. 
were called upon for payment of the balance of 
the amount due on a contract now said 
to be voidable. Similarly, on the lOtb 
January lc>l4 the Attorneys wrote to B. N. 
Dass and Co., oalling upon them to make 
immediate payment of the balance due to 
the plaintiff. Though some state uents in 
Mr. Edward’s letters are ioc >rrect, I see 
no suffitieut grounds for upholding the 
learned Judgs’a comments as regards his 
evidence, nor have the resjondents relied 
on these. Oo the wuols I am of opinion 
that no euffisient grouod has been made 
out for coming to a different coQcla-<ioa from 
that at wbioQ the learned Judge has arrived, 
on the question whether the doounenta 
ere made over to D*ss, under the oirsum* 
aooea alleged by the plaintiff, it la not 
Mesaa^ to hold, and I do not hold, that 
pb pliiotiff has said what he knows to be 


notrae on this matter. It io enffiiient to 
say that the evidence of the plaintiff 
only IS under the oiroumstanoes not enough. 
Bob even if it were enongh toeibiSliM 
that there was an appropriation and band- 
ing over of the doouments on a promisa 
of payment, it would still have to bs shown 
for the purposes of Bsoeption (3) of section 
103, Contract Act. that the facts alleged 
amounted to an offence. No doubt there 
are some unfavourable oiroametances, such 
as the general financial position of Dass, 
and the dishomuriog of his cheques on the’ 
9th Januarv, and his insolvent condition 
from that date. Bat it is diffiiulb to hold 
that it has been established that Dass had 
a criminal intent when he made the alleged 
promise of payment to the plaintiff, seeing 
that he paid shortly thereafter the large 
sum of Rs. 25,000, or nearly half the 
price of the goods which he is said t) 
have swindled out of the plaintiff. I hold 
that the alleged offence has not bean made 
out. 

The last issue is as to the alleged right 
of stoppage in traosit. As regards some 
goods, the rigbi cannot admittedly be claimed. 
Tbe claim 29 made as regards bills of lading 
Nos. 13, 20, 32, 29 and railway receipt No. 9. 
As regards this last Mr. Bobartsoc says 
that although tbe Mills bought from him 
as Receiver on tbe 6tb March, tbe Mills 
actually got delivery on tbe 2Qd January 
aod it is thus submitted that as regards 
these goods tbe transit was at an end. As 
tbe learned Judge has held, seotiou 102 of 
the Contract Act applies. The argumeut 
of tbe respondent has bseu that tbe stop- 
page in transit section does not apply, for 
it ie eaid that tbe plaintiff was not a 
sellf’r, but at tbe most a broker personally 
liable aod with pereooal right of suit under 
tbe usage relating to what are called 
“principal contracts. ” The oases, however, 
establish that a liberal meauiog should be 
given to tbe term *' vendor ”, whiob iuoludes 
any pereoo etaudiog in tbe position of a 
van lor The plaintiff paid a portion of tbe 

money be o wad bis sellers before the notice 

of stoppage was given and was liable iu 
raepeot cf tbe whole. I am of opinion, 
therefore, eh-at a broker liable oo a principal 
contract has authority to stop goods in 
transit. 

If this were not so, a broker might bf 
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made liable and a-, uld v^t be shorn of a 
right espential for Ids protFOtion against a 
defaQlting buyer Assuming this, however, 
in the appellant’s favour, the question is 
whether the right of stoppage did not 
oease under the provisirns of feotion 102 
of the Contract Act. It is said that the 
buyer did not “ assign ” the hill of lading 
within the meaning of this -.eotion and that 
assignment does not mean merely ‘ handing 
over. ” it is the faot that the d- onn-ients 
were not endorsed. NeitVier. however, Da'S 
nor Roy could endorse them. The doouraents, 
however, were sooh that the MilD, being 
consignees, were entitled to take delivery 
without further endorsement The doonmenta 
other than No. 9 were in fact made over 
to the Mills before the date of the 
notice of stoppage in transit and were 
handed over to them in porsoaooe of a 
supposed running ooutraot. They were not 
at Brst accepted by Messrs. Birkmyre and 
Co., who, bivavar. ente-ai into a new 
contract, as regards the goods on a date 
also before the above-mentioned date. Unless 
we take a very narrow and technical view, 
all that was necessary in the pre.sent case 
was the transfer, in the sense of handing 
over these documents, though it is conceded 
that if the documents had been made 
over to some person other than the consignee 
on the bills, the case might have been 
otherwise. It was further contended for 
the respondent that the plaintiff was estop- 
ped from denying that Dasa had no right 
to deal with the bills of lading. It ia not 
necessary to discuss that as, in my opinion, 
the plaintiff has not established his right of 
stoppage in transit. The appeal, therefore, 
fails on all the grounds taken and should, 
in my opinion, be dismissed with costs. 

Appeal dismissei. 


I 


V 


NAG:"QR JUDIT-Mj 'OvIMISSIONER’S 

COURT. 

Miscellaseoo^ (hv.L Appi'.L No. 13 B OP 1918. 

Jannary 1 3, 1919. 

Present: — Mr Mittra, A. J. 0., and 
Mr. Pridenux, A. J. C. 

K ISA NC HAN DR A — Appellant 

1 enus 

RA^ILAL AND i.THBRS — RgSPOWDINTS. 

Civil Prorc'hire Code ('Act V of I9CR^, Sch II, para, 
20 — A'hilriitiiin find airnrd — Ai'hitration, private— 
Ainivd, had in part, nhelher can be split up— Amend- 
ment of ana-d, u'hen permissible — Parties signing 
auard, effect of 

When :in award goes beyond the powers of the 
arbitrator, it is permissible to separate such portion 
of the award, and to maintain tho remainder, if 
good f|). Oi)<, col 2] 

Ordinarily, an .arbitrator aft«r he has delivered 
bis award is /'tNeeu.-? o(?icjO| but if tho parties after 
tlio delivery of the award again make a reference 
ns'dng for the re-consideration of a part of the 
awanl, and tlio arbitrator thereupon re-considers' 
that part of his award and amends it accordingly, 
the amendment so made is within his powers, [p.' 
994, col. 2 p. »».■>, col I ] 

An award of arbitrators derives its binding force 
as against the parties entirely from their previous- 
submission, and their subseqaent signature in 
token of consent in no way affects the character of; 
the award It is neither more binding upon the 
parties when signed by them nor less binding when 
tliey do not sign it. It is binding in the former 
case, because it is tho judgment of a tribunal: to- 
which tho parties had unconditionally submitted; 
before adjudication and not because they have subse- 
quently acknowledged tho justice of the ’ decision’ 
ip. O.-t-'*, col. 1.] 

Miiacellaneous appeal ngaiust the decree 
of the Additional Distriob Judge, Bast' 
Berar, Araraoti, in Civil Suit No. 24 
of 1907, deoided on the 22Qd of Daaembsr 
1917. 

Mr. M. V. Joshi, for the Appellant. 

Dr. H. S. Qour, for the Respondent?, 

JUDGMK.VT. — This is an appeal under- 
peotion 104,(1) (/) of the Civil Proeedure' 
Code, 1908, from an order refoeing to file- 
an award in an arbitration witbont the 
intervention of the Court. 

The applioation was made under ^ seotioo' 

525 cf the Code of 1882 in ld07. It ia’ 
a matter for regret that the ease sbonld 
have been pending for nearly twelva' 
years. 

It has been fonnd, and it is no longer’ 
disputed before ne, that all parties to the 
suit signed the agreement of referenoe* 
dated the 13tb February 1997 (Bzbibjt 
P — 2), The arbitrater made an award 
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(Exhibit P—1) OD the 22nd April 1907. 
On the 14th May 19 j 7 a farther agree* 
ment (Exhibit P — 3) was signed by the 
parties and certain amendments were made 
in the award iiself. 

The parties to the soit are descendants 
of Poranmal, who founded two temples at 
Hyderabad and one at Pashkar in Ajmere. 
Three jagir villages were granted by His 
Highness the Nizam’s Government, two of 
these Balgaon and Akoli are sitoated in 
Berar, and the third Pangam in the 
Hyderabad State. The Berar iagir villages 
are recorded as coming nnder Rale IV 
of the Berar Inam Hales. This shows 
that the revenues of tbc^se two villages 
were given for a charitable or religions 
object. There were disputes between the 
parties regarding the management and 
enjoyment of the temples and the jagir 
villages, and, it would appear, also 
regarding their joint ancestral family 
property, moveable and immoveable. The 
arbitrator has dealt with each class of 
dispute separately. The management has 
hitherto been in the hands of the con* 
testing defendant Ramlal. The arbitrator 
has decided that the management should 
be with three persons representing the 
three branches of Puranmal’s family. So 
far as the management of the temples 
and lagira is oonoerned, the arbitrator has 
recorded an opinion which has been 
translated by the lower Court thus:— 

1 consider it proper that after four 
years ... ... the management of the 

Mandirs may be eutrusted to a public 
committee and all the immoveable and 
moveable property of Mandirs should be 
mkde over to that committee. I also 
ooueider ibis proper that the members of 
the three branches of the family of 
Puranmalji will appoint such committee; 

if all the members 

do not do BO theu any 

two members out of them shall appoint a 
•ommittee. But if no one out of these 
members will appoint saoh a eommittee 
then I think it proper that the publio 
in general will exert itself to appoiot snob 
a eommittee.” 

The parties are agreed, and the lower 
Oonrt holde, that this olaose meant to 
■aonre the .rights of the pablie is ultra 
pint, inaemaoh as the object of the 

63 


reference was to settle which members^ of 
tho family should have the management, 
and, as the lower Court points out, the 
parties did not intend to surrender their 
rights to a public boiy. This is one 
ground given by the lower Court for 
rejecting the award. The other gronnd 
IS that by reason of the agreemant made 
on the 14th May, the award has been 
superseded and the amendments made by 
the arbitrator in the award on that day 
were beyond bis powers. 


The 6rst point for consideration is whe- 
tber the hope expressed by the arbitrator 
that the temples and the jagirs should be 
handed over to the public makes the whole 
award bad. It ig not disputed that this 
clause cao be separated from the rest 
The argumonfe on behalf of the contesting 
respondent is that in summary proceedings 
under feotion 525 of the old Civil Procedure 
Code, corresponding to Schedule U, para- 
graph 20 of the new Code, the Court has no 
option but to reject au award, bad in 
part, even if the part is separable. In 
scpportof this it is contended that the use 
of the expression "the award'’ in paragraph 
21, Schedule JI precludes the Court from 
eiiug only a portion of it, It is. however, 
fully conceded that when an arbitration 
takes place through the Court, such 
separation of the portion which is beyond 
the powers of the arbitrator is permissible. 

A Dumber of rulings have been cited in 
support of the respondent’s contention, of 
which the following are nnder the new 
Codf: Dinabandhuy. Chintamoni (1). Dhannai 
Rat V. Kahn Devi (2). 


These need not be examined in view of 
the recent deoieion of their Lordehipe of 
the Pi ivy Couooil in Amir Begam v. 
Badr-ul-iin Husain (3). At page 342^ 
their Lordships say: "it is well recognised 
law that when a separable portion of an 
award is bad, the remainder of the award 
if good, can be maintained.” This wae a 
case under paragraph 20 of the Second 

Sahednle of the Code of Civil Procedure 

(1) 26 Incl. Cat. 697, 19 0. W. N. 476. 

(2) 23 led Oat. 422; 80 P, B. igi4t II P W R 

1014, 31 P. L. R. 1914. ■ 

(3l 23 lad. Cae. 625, 36 A, 886, 19 0. L. J. 494> 18 
0. W. N. 766, 1 L. Vf, 1016, 16 Bom. L. R. 4I8i ja A 
L.J. 687, 17 0.0. 120, 16 M. L. T. 86, 27 M L J 

181, (1914) M. W. N. 472, 1 O. L. J. 249 tP. (Tv 
•Page of syA.— gJ. ^ 
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1£08. Tbe 6iat gronnd onl which the 
lower CoDrt has rejected the award is, 
therefore, untenable. 

We next proceed to consider whether 
the award can be said to have been 
superseded by the agreement of the 14th 
May (Exhibit P—3). The only point on 
which the agreement may he said to 
supersede the award is in respect of the 
appointment of the public committee for 
the management of the temples and jagirs. 
If, as is the case of both parties, this 
part of the award was in excess of the 
powers of the arbitrator, an agreement 
superseding that part was a pare sorplusage. 
In other respects the parties agree to act 
according to the decisioo of the arbitrator. 
The agreement farther contains two claases 
which are perfectly consistent with the 
award; namely, that each member of the 
family will be separately responsible for 
his separate debts and any decrees against 
him, and further that each member will 
be alone personally concerned with tbe 
profit and loss of bis own separate business. 
We cannot see bow this agreement can be 
said to supersede the award. 

. There is a substantial amendment made 
in a matter of detail in tbe award, for 
which tbe lower Court has rejected tbe 
award. We will return to this point after 
we have disposed of tbe respondent's 
arguments based upon, what be chooses to 
call, alterations in tbe award. 

Tbe arbitrator has been examined as a 
witness bnt his evidence given in Tamil 
has been very badly translated. It appears, 
however, from this evidence that Ramlal 
objected to a tentenoe in paragraph 14 of 
tbe award which be regarded as an 
imputation on his character. Tbe arbitrator 
was willing to expunge tbe last sentence 
in that paragraph and proceeded to do so 
at tbe instance of Ramlal. The other 
parties then objected and hence tbe original 
sentence was allowed to remain aud is to 
be found in tbe copy supplied to the 
parties. This sentence does not in any 
way affect the decision of the arbitrator. 
All that can be said is that there was an 
attempt to expunge a sentence which 
Ramlal considered objectionable but which 
the arbitrator eventually allowed to remain 
in view^.of the protest of the other parties. 


In paragraphs 18 and 24 certain pay* 
ments were directed to be made at Hyder* 
abad. The words **At Hyderabad” were 
scored oat. They were duly initialled in 
paragraph 24, but apparently through an 
oversight they were not initialled in para* 
graph 18. No question was put to the 
arbitrator regarding the erasure. We 
have not the slightest doubt that this was 
done before tbe award was signed. We 
wish to mention that we have inspected 
the original award and are perfectly 
satisfied that this is a frivolous objection. 

In tbe penoltimate sentence of paragraph 
50 of the original award the word Sell 
has been added and duly initialled. This 
must have been done before tbe award 
was delivered. Without the use of the 
word 'Sell* or some word indicating a 
transfer, the eentenoe becomes meaning* 
less. 

We now deal with tbe real alteration 
which has been made in tbe award. 
Originally Natbihal was to represent the 
junior branch of tbe family. At tbe 
request of tbe parties rotation amongst the 
members of the third branch was introduced 
by way of amendment. Tbe lower Oonrt on 
this point writes thus 

"The authority of an arbitrator is at an 
end as soon as he has made the award. 
Any alteration which he may sabsequently 
make will be nugatory and hie act will 
be like a mere spoliation by a strangsri 
(Russell’s Arbitration and Award, 9th 
Edition, page 114).” 

Tbe lower Court does not seem to have 
understood the oiroumstanoes under which 
the alterations came to be made. All 
parties to the reference desired that altera* 
tion to be made and the award was 
amended accordingly; each amendment being 
marginally signed by all tbe parties 
iaolnding itanUal. . Ordinarily, an arbitrator 
after be has . delivered his award u 
functiu officio. Id the case of a private 
award neither tbe Hindu Law nor tbe 
Statute Law of British India requires a 
reference in writing. It is not suggested 
before us that tbe law is different m 
Hyderabad where the amendment took 
place. If parties after the delivery of the 
award again make a reference asking for 
the reconsideration of a part of the award 
and tbe arbitrator thereupon reoonsiden 
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that park of his award and amends it 
aooordingly, the ameodment so made is 
within bis powers. The sigoatare of the 
parties, read with the oral evideooe in the 
ease, olearly proves what in law would 
amoQot to a fresh referenoe on a partioalar 
point of detail dealt with in the award. 
We, therefore, some to the oonolaeion 
that the amendment is no ground for rejeot> 
ing the award. 

Varions objeotions were taken to the 
award by the respondent Ramlal, and in a 
memo, of objeotions died he disputes every 
Bnding reoorded against him. His Counsel, 
however, has argued only the points wbioh 
we are dealing with in this judgment. 

lb is eonteoded that an award osases to 
be an award and beoomes a partition deed 
or a deed of oonveyanoe or compromise 
by reason of the signature of the parties 
in token of aooeptanoe. It is, therefore, 
contended that the document required 
registration. We think there is no force 
in this argument. The doonment is not 
and is not sought to be need as a con* 
veyanoe but only as an award. We agree 
with Stevens, Jndioial Commissioner, who 
bolds > 

"Ad award of arbitrators derives its 
binding force as against the parties entirely 
from their previous submission, and their 
subseqaent signature in token of consent 
in DO way affects the character of the 
award. It is neither more binding upon 
the parties when signed by them nor less 
binding when they do not sign it. It is 
binding in the former case beoauoe it is 
the judgment of a tribunal to ^biob the 
parties bad anoonditionally submitted before 
adjudication, and not beoause they have 
subsequently aokuowledged the justice of 
the decision:*’ Jagannath v. Barnbwt (4). 

The lower Court has held that the 
BanetioD of the Commissioner of Berar, 
who exercises the funotions of the Advocate* 
General, was not necessary for a suit 
asking for the reliefs granted by the 
award. It seems that the Jagirs are trust 
property or property burdened with a 
trust created for public purposes of a 
sbaritable or religions nature. In paragraph 
19 of its judgment the lower Court writes: 

* In such jogiu, the balanos of income, 


after the expenses of maintenance of the 
religious institution are met from it, is 
the remuneration of the w^hivatdar' or 
manager.” There is no evidence to this 
effect but it is probably the practice in 
most jagirs. Whether such practice is 
lawful or not can only be determined by 
a referenoe to the sanads. The sanade 
have not been produced, though they 
should be in the possession of the con- 
testing defendant Bamlal. In our opinion, 
a suit to remedy a particular infringement 
of an individual private right in regard 
to snob trust property does not come 
within the purview of section 92 of the Civil 
Procedure Code, lo08. The parties as 
descendants of Puranmal, the founder of 
the temples, claimed a right to manage 
them together with the appurtenant jagirs. 
They say that the defendant was hitherto 
the managing member of the family and 
as such managed the endowment. A suit 
for joint management by all the members 
of the family of the founder will lie with* 
out the eanotioD of the Commissioner of 
Berar: Higa Vali Vila v. Sayed Bava Santi 
Miya |5), Budree Vas Mukim v. Okooni Lai 
Jokurry (6), Rama Das v. Hanumantha Row 
(7); see also Muhammad Abdul Majid Khan 
V. Ahmad Saeed Khan (o). 

No doubt, any decision come to in such 
a suit cannot bind the public. In a suit 
under section 92 the proposed scheme of 
management can be set aside if found 
necessary m the interests of tde public. 

It is contended that the award so far 
as the family property is concerned is bad, 
beoaoae there were no disputes • about it. 
We think the terms of the referenoe 
(Exhibit F-21 are quite clear. We have 
had the original read out to ns. The 
referenoe was also with regard to "moveable 
and immoveable property of the said joint 
family in Hyderaoad Deccan, the Districts 
of Berar and Laxmaogadb and other 
places.” There is no property of the 
temple in Laxmaogadh, It is perfectly 
clear that the reference was with regard to 
the family property as well as the endowed 
property. 

(5) 22 B. 496. 

(6/ as U. 769i 10 0. W. N. 681. 

(7) 12 Ind. Ca0.449; 30 AI. 3614 21 lU. L. J. 952 
10 U. L. T. 366; ^lOHl 2 01. W. N. 887. 

^8; 20 lad, Cas. 37{ 36 A. 459; 11 A, L. J. 673.J 


(4) 6 0. P. L. B. 95. 
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It is ooDlended on the aathority of 
Mohamwad Ibrahim Khan v. Ahmad Said 
Khan (9) tJiat the right to management of 
property belonging to a pablio tinst oannot 
be the sabjeot* matter of a reference to 
arbitration. In oor opinion section 92 
would be no bar to a enit asking for 
joint management of endowed property by 
the desoendants of the founder. It follows, 
therefore, that there oould be a valid 
reference to arbitration in snob a oa^e. 

It is contended that the arbitrator has 
created an anomalous estate and that he 
had no power to prevent a partition. 
The award merely expresses a hope that 
the parties should not divide their family 
property for the present. There is nothing 
to prevent any of the parties suing for 
partition. We can see nothing anomalous 
in the parties not dividing their family 
estate and at the same time members of 
the family carrying on a separate trade or 
business for their individual benefit. 

The arbitrator has decided that the 
actual cost of funeral expenses in the 
family should be given by the managers 
but that the amount should not exceed 
the maximum fixed, We can find nothing 
illegal in this. 

« Objection is taken to that part of the 
award which says that Ramlal shall pay 
through the hands of Murlidhar Rs. 1^,000 
(three thousand) to members of the family 
in consideration of their rights over the 
land purchased by Murlidhar. As Murlidhar 
is not a party before us, we decline to 
go into the question whether he was 
suflBoiently represented before the arbitrator 
by his father Ramlal. 

It is contended that the resl arbitrator 
appointed by the parties was one Baxi 
Raghunath Praehad, that his name was 
omitted from the agieement of reference, 
as he was in Government service, and 
that the Swamiji was only a henami 
arbitrator. Familiar as we are with the 
plea of ienatni, this is the first case in 
which it is seriously argued that a named 
arbitrator really represented another person. 
We agree with the lower Court that the 
respondent is not entitled to give evidence 
contradicting the terms of the written 
submission. In any ^oassi the evidence 

(0) 6 Ind. Cas, 219} 32 A. 603; 7 A. L. J.1761. 
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only shows that Baxi Raghunath Prashad, 
a Judge in Hyderabad, advif’ed the parties 
to sign the reference and that he promised 
to assist the Swamiji with his advice on 
points of law and that after hie death 
the Swamiji was not at first willing to 
proceed with the arbitration. The under- 
standing of the parties was no doubt that 
the arbitrator should receive assistance on 
points of law from this gentleman, but 
his presence and assistance were not condi- 
tions precedent to the arbitration. We 
may note that the Swamiji was the 
spiritual preceptor of the parties who had 
confidence in him. It is, therefore, natural 
that be ehould have beeu ohoseo to settle 
their disputes. 

These are all the points argued before us. 
We have come to the ooDo]aei:)D that the 
award, with the exception of the portion 
which has been admitted to be ultra virett 
should be filed. We, therefore, order the 
award to be filed and pronounce judgment 
according to it to the extent found valid. 
We fix Rs, 250 (two hundred and fifty) 
as Pleader's fee in this Court and order 
costs in both Courts to be paid by defendaut 
Ramlal. 

Order accordingly. 


CALCUTTA HIGH COURT. 

Appxal fsoh Appellatc Dec&ee No. 254i7 

OP 1917. 

July 4, 1919, 

Present : — Mr. Justioa Chatterjea and 
Mr. Justice Duval, 

RAM LA(i DAS, Cohhon Mamaqsr to the 
Estate op SACHINDRA NATH 

ROY, AND OTiERS — DEPENDANTS 

— Appellants 
versus 

BANDI RAM MOOKHAPADHAYA, 

AND ON HlS DEATH HtS HEIRS AMD LEGAL 
REPRESENTATIVES KALI SANKAR 
IMOOKHERJEB and others — 
Respondents. 

Bengal Tenancy Act (VJII B.G. of imj, 

169 {o)—Rent, arreara of, what are— ’Interest payahU 
on arreara, whether rent. 

t4Whea rent falls doe and is not paid, it becomes 
an arrear under section of the Bengal Tenancy 



Vol. LIII] 


INDIAN OASES. 


BIU LIL DiS V. 6ANDI RAM MOOEUAPADHTA. 


997 


Acb, and carries interest under section 67, and the 
aoioant payable as interest is thus part of the rent, 
within the meaning of section' 169 (c) of the Act. 
[p. 09P, col. 1.] 

Appeal against the deoree of the Distriot 
Jndge, Birbbam, dated tbe 11th Jane 1917, 
affirming that of the Mansif, Sari, dated the 
22nd Jnly 1916. 

FACTS appear from tbe jadgment. 

Baba Anilendranatk Rat Okowdhu/y, (or the 
Appellants. — Defendants Nos. 1 to 5 are tbe 
appellants. Tbe appeal arises oat of a 
suit for reoovery of money. Defendants 
Noe. 1 to 6 obtained a rent deoree 
against defendants Nos. 7 to 8, who 
are dar patnidars of the taluk. Tbe 
dar-patni taluk was eold in exeoation thereof. 
Tbe sale was oonSrmed in 1913. Rs. 2,506 
remained in deposit as snrplas sale^pro* 
oeeds in the Coart Tbe present appellants 
then applied for tbe withdrawal of tbe 
amonat in deposit ander seotion 169 (c) of 
tbe Bengal Tenaney Aot and the amount 
was allowed to be withdrawn in May 1914. 
Plaintiff brought this salt for recovery of 
money on tbe ground that defendant No. 8 
bad mortgaged bis interest in the dat patni 
taluk in plaintiff’s favour, that he obtained 
a deoree on the mortgage and that tbe 
deoree was partially satisBel from tbe sale 
of defendant No. S's other properties, that by 
virtue of his mortgage bis lien was trans- 
ferred to tbe surplus sale^prooeeds and 
that my olienta were entitled to arrears 
up to tbe date of sale and notoonBrmUion 
of sale. Both tbe Courts found that my 
olienta would be entitled to the arrears 
opto the date of sale and that they would 
get no interest on tbe same. I would refer 
your Lordships to Beloy Ohanl v. Shosh* 
Bhushan Bose (1) Tbe question at issue 
then is whether I would get interest or 
not. Altboagh seotion 169 olearly says that 
my olienta would be entitled to arrears op 
to the date of tbe oon6rmatioD of sale, yet 
the rnling of Jenkins, C. J., is against me 
when he held that the interest cf tbe 
jadgment'debtor woald be subsisting only 
ttp to tbe date of sale. Now, my sole point 
is that tbe lower Coart erred io not allowing 
me interest on the arrears of rent. I would 
draw your Lordships* attention to the Bengal 
Tenaney Aot, section 3 (5) and eeotiou 54 
(3). Seotion 67 also olearly entitles me to 


interest. See Prajulla Nath Tagore v. ifatab- 
addin Mandal (2), Moharajadhiraj Bejoy 
Okand Mohatab Bahadur v. 8. 0. Mookerjee iS), 
Maharaja Monindra Chandra Nandp Bahadur 
V. Asar Mahn^ud Mandai (4). Tbe last case 
was decided by Brett, J., and was dissented 
from by Pleteher, J., in PrafuUa Nath Tagore 
V. Matabaddin Mandal (2). 

Babu Urna Oharnn LaAo, for the Respond- 
ents — Tbe whole question is whether rent 
inoludes ‘interest.’ See seotion 3 (5). 

Interest is not paid for use and oooupation 
of land. The tenant is liable for interest no 
doabt, but not as a part of rent. Rent 
does not inolade interest, otherwise it woald 
have been olearly mentioned in tbe seotion. 
That snob is the intention of tbe Legislatuie 
is obvious from the wording of seotion 63 
of the Court of Wards Aot IX of 1879, 
Tbe mortgagee should have preference over 
the landlord in tbe matter of inferest. I 
would rely on hoylash Chandra Be v. Tarak 
Nath Mandal (5), Maharaja Manindra Chandra 
Nandy Bahadur v. Asar Mahmud Mandal (4) 
Moharajadhiraj Bejoy Ohand Mohatab Bahadur 
V. 8. 0. Mookerjee (3); the oase in Prajulla 
Nath Tagore v. Mahtabaddin Mandal (2) also 
followed Koylash Chandra Be v. Tarak hath 
Mandal (5). 

Baba Anilendranath Rat Chaudhury, in 
reply. — Rent inoludes interest as there is the 
statutory obligation on tbe part of tbe tenant 
to pay interest after bis default 
to pay (be rent. The tenant is bound to 
pay rent and interest for the use and 
oooupation of the land on default. Interest, 
like rent, is a obsrge on the holding. Tbe 
provisions of seotion 169 of the Bengal 
Tenaooy Aot support my oonteution. 

JUDGME^^T. — This appeal arises out of 
a suit for reoovery of Bs. 547-5 prinoipal and 
Rs. 93 as interest thereon under the following 
oiroumstanoes. 

Tbe defendants Nos. 1 to 6 were putni- 
dars who obtained a deoree for rent of a 
dar-patnt against defendants Nos. 7 and 8. 
Tbe taluk was sold in ezeoation of the 
deoree on the 2nd July 1912 and tbe pale 
was oonBrmid on tbe 8tb Maroh 1913. 
After satisfying tbe rent deoree, there re* 

(2j 42 Ind. Cu. 961| 26 C. L. J. 822; 22 0. W. N. 

828. 

(3) il 0. W.N. 1106. 

(♦) 12 0. W. N. CXLI7 (Ui Kotee\ 

(6) 20 0. 671f»t 1 0. W. N. QSn. 


(1) » Ind. Cas. 101) 18 0. W. N. 196. 
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maiDod in deposit in Court Rs. 2,506 as 
garplus sale proceeds. The pa^mdarj applied 
for payment to them (ont of the sorplas 
sale-proceeds) of the rent which bad fallen 
doe in respect of the tenore between the 
institation of the 6uit and the date of the 
oon6rmation of sale, obtained an ex varte 
order and withdrew the sum of Rs. 547-5 
for arrears up to tho date of the oonBrmation 
of sale. 

The present suit was instituted by the 
plaintiff on the allegation that the defend- 
ant No. one of the iiar>patnulQrg, bad 
mortgaged his dar-patni interest to the 
plaintiff and the latter had obtained a 
mortgage decree which was partially satieded 
by the sale of other properties, and that 
the mortgage lien over the property sold bad 
been transferred to the sarplns sale proceeds. 

Two questions were in dispute in the 
Court below. The first is whether the 
defendants were entitled to arrears only up 
to the date of sale and not up to the date 
of confirmation of sale, and the second 
whether they were entitled to any interest 
on the rent which fell doe between the 
date of the institution of the suit and the 
date of sale. 

The Court below has held that the 
patnidar was entitled to rent only up to 
the date of sale and having regard to the 
decision of this Court in the case of Beioy 
Chand v. Shashi Bhuskan Bose (U the learned 
Pleader for the appellants could not press his 
objection on this point. 

The only question which ha.s been argued 
before us is whether under the pjovisions of 
section 169, clause (c) of the Bengal Tenancy 
Ao^ the landlord is entitled to interest on 
the rent. 

Now, the word 'rent’ is defined in sec- 
tion ti of the Act as whatever is law- 
fully payable or deliverable in money or 
kind by a tenant to bis landlord on account 
of the nse or occupation of the land held by 
the tenant”, and sub section (3) of section 
54 of the Act lays down: "any instalment or 
part of an instalment of rent not dnly paid 
at or before the time when it falls dne shall 
be deemed an arrear.’l Section 67 provides 
that "an arrear of rent shall bear simple 
interest at the rate of 12^ per cent, per annum 
from the expiration of that quarter of the 
agrioaltaral year in which (be instalment 
falls due to the date of paymeqt or of the 


[Idld 


institution of the suit, whichever date is 
earlier.” ^ 

The question whether the word Vent’ in 
section 169 inolndes interest has been con- 
sidered in three oaces in this Court. In the 
first case, Moharajadhiros Bejoy Ohand Mohatab 
Bahadur v. S. 0, Sdockherjee (3), decided 
by Gbose and Caspersz, JJ., the former 
observed: ' Speaking for myself, I may 
say that the Legislatnre could never have 
intended when using the word ‘rent’ in 
section 169. clause (c), to exclude the interest 
accruing thereupon and to put the decree- 
holder under the necessity of bringing a 
fresh suit for the interest only.” 

In the next case, an uoreported decision in 
Second Appeal No. 2260 of 1906 decided by 
Mr. Justice Brett on the 29tb April 1909} 
the learned Judge held a contrary view. 

In the third case of PrafullaNath Tagore V. 
Matahaddin MandQl{2) Fletcher and Smitber, 
J.J., following the case in !^oharajadhiro} 
Bejoy Chand Mohatab B‘>hadur v. S. 0. 
Mooicherjes (3), held that rent would include 
interest. It is true that the learned Judges 
treated the observations of Qbose, 'J-t in 
the case of Moharafadhirai Bejoy Oh'-nd 
Mohatab Bahadur v. S. 0, Moohrjee (3) as 
a decision of the Court and as clear autho- 
rity in favour of the landlord. As a matter 
of fact, the case was decided upon an admis- 
sion of the jndgment-debtor that the claim 
of the landlord to the interest was a just one 
and Qbose, J., himself pointed ont that upon 
the petition as presented by the judgment 
debtcr admitting the jnstioe of the plaintiff a 
demand, no question of the character that 
was raised by the Snbordinaie Judge should 
have been raised and discussed. Then be 
made the observation which we have quoted 
above; it was, therefore, an obiter: and Mr. 
Justice Brett in the unreported case, we have 
referred to, also pointed out that it was an 
obiter of Mr. Jnstioe Qboee. But although 
that is so, we are inclined to accept (be view 
taken by Ghose, J., in that case followed 
by Fletcher and Smitber, JJ., in Brajulla 
btath Tago/eU case (2). 

We have been referred to section 
elanse (c^, which runs as follows: Th4 
terms 'arrears’ and ‘arrears of rent’ shall 
be deemed to inolhde interest decreed under 
section 67 or damages awarded in lieu of 
interest under sub-eeo.tion (!) of section 68. ^ 

It is oontendsd that bad the word not 
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inoladed interest th9r8ap3n. there would have 
bean no neoessity of addin? olaa?e (c) to 
seation 161. Bat as soon as rant falls doe 
and is not p'iid, it baaomes an arraar under 

seotion 5i and oarriea ioterasb under seotiin 

67. The money payable as iotereit. thera* 
fore, becomes part of the rant. Clause Co) 
was probably added to section 161 to make 
the point clear. 

Howevar that may bo. wa agree in the yiaw 
takso by Ghose, J, that the Legislature 
could nevar have intended in section 169 to 
exclude the intjrest accruing upon the rant 
and t) pit the dnrae holder under the 
nscassity of briugio? a frash suit for the 

interest only. v j • 

For these reasons, we think that the deci- 
sion of tha Court below is wrong. The 
appeal is allowed. The appellant will be 
entitled to fall costs of this Oonrt. There 
will be costs in proportion in the lower 

Court. - . 

The cross-objection is not pressed and is 

dismissed. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Rolb Ntn No. 87 OP 1919. 

May 16, 1919. 

PrrwnI:— Mr. Jaetice Walmeley and Justice 
Sir Syed Shamenl Huda, Kt. 
CHARU CHANDRA BANDOPaDHAYA 

IHD AMOTBiR— D bPBKDiHTB— PbTITIOSBBS 

versus 

Mb. L. faithful -Plaimtiif- 
OpPOSITI PiBTT. 

ContractAel (IX of 1872 ;, »• 

(IXoflW.Bch.I, Art. n6-Pnnevpal 
Lldbility of lurety, whether 

of prineipal^Limitation for suit against surety, 
commencement of. 

The liabilities of a priaoipal and his 
arising under the same traniaction, are distinct, 

becaue the liability of a surety 

in all oasoi arise simnltaneooily with tUt of the 

prinoipal, and it may happen that 

Laintt the principal is barred when the liability of 

JSrJSety irUes The q^^ion depends on the 

terms of the contract of guarantee by which 

has bound himself Section Hi of the '^ontr^t Act 

Bimly dedqestha maaeure of Uablllty and has no 


roferonoe to the extinction of tho liability by the 
operation of tho Statute of Limitation, [p. 1001, col. 

l.T 

Defendants Vos. 1 ami 2 borrowed a certain sum 
from tho plaintiff under a registered promissory 
note payable on demand, "efendants Vos. .3 and 4 
by a letter addressed to tho plaintiff stood sureties 
for the debt, stating that they made thernaelros 
liable for the debt The suit on tho promissory noto 
was instituted more than throo years from tho date 
of the letter by tlie sureties: 

Held, (1) that as against the soi-eties limitation 
began to run from the date of the sureties’ own 
contract: [p. 1000, col. 2.j 

(2 1 that the liability of the sureties baring arisen 
simultaneously with that of the defendants Nos. 1 
and 2 and with tho making of the advance, the suit 
against the sureties was barred under Article 115, 
Schedule I to the Limitation Act, [p. 1000, col. 2.] 1 

Rule againeb the order of the Sub* 
Judge, 3rd Court, 24.Pergannah9, in Small 
Cause Court Suit No. ‘2:?6 of 1918. 

FACTS appear from the judgmeut. 

Dr. Dwarkanath Mitter (with him Baba 
Kshiiisk Ghandra Sen), for the Petitiooera:— 
The claim agaiuat the petitioners, who were 
sureties, is barred by limitatiou, as the suit 
was brought more than three years after 
date of the letter by which the petitioners 
proposed to be sareties for the debt. The 
present case is governed by Article 115 of the 
Limitation Act. The liability of the sureties 
will arise on their own contract and not on 
the contract of the defendants Nos. 1 and 2. I 
rely on Sreenath Hoy v. Penry idohan (1) and 
Brojendro Kissore v. Btndustan Go- Operative 
Insurance Society (2) in which it has been 
held that so far as the liability of the 
sareties is oonoerced, limitation woald 
depend upon the sureties’ own contract. 

Baba ilanmatha Nath Mukherjee, for the 
Opposite Party. — Article 115 of the Limita* 
tioD Act does not govern this case. It appears 
that the promissory note executed by the 
debtors was registered, and the sureties ren- 
dered themselves liable for the doe perform- 
aooe by the debtors of the contract made by 
the latter in the registered instrument. 
So the Article of the Limitation Act 
applicable is Article 116. The question of 
limitation of both the principal aud the sure- 
ty is to be considered with reference to 
tbs nature of the oootract sued upon. The 
surety is R surety for the performance of 

(1)39 Ind. Cai. 20>t 25 0. L. J. 91j2lO. W, N. 

"^(2) lud. Cm. 705j 25 0, L 21.0, ff, N, 

492} 44 0. 978 . 
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the ooDtraot id writiog and registered and, 
therefore, a suit against the surety for the 
performance of the contract in writing re- 
gistered and made by the principal, cannot 
but be governed by Article 116. I rely on 
the principle laid down in Challaphroo v. 
Banga Be}iary Sen (3), Beh Narain Butt v. 
Eam Sadhan Mandal (4), Panchanan Ba» 
{Qirish Ohandra Ba$) v. Kun^a Behari Malo 
(5), Ambalavana Pandaram v. Vaguran (6), 
Sheshachala Naickar v. Varada Ol^artar (7). 
The oases in Srfienalh Roy v. Peiry Mohan (1) 
and Khawia Muhammad Khan v. Husaini 
Begum (8) also support my contention. The 
Court below has, therefore, rightly passed a 
decree in favour of the defendants- petitioners. 

Dr. Bwarkannath Mitter brieiy replied. 


JUDOMENT.— In this ease defendants 
Nos. 1 and 2 borrowed certain sum from 
the plaintiff on a registered promissory note 
payable on demand. Defendants Nos. 3 and 
4 in a letter addressed to the plaintiff agreed 
fta follows: — 

“My brother Shib Ohandra Bandopadbaya 
is, for his own necessities, borrowing from 
you Rs. 150. There is no objection to 
your paying him the money and we make 
ourselves fully liable for it. On that 
account you need have no anxiety, He will 
pay your interest month by month. As 
to that there will be no excuse or objection.” 


The suit was instituted more than tbr 
years from the date of this letter. Tl 
lower Court overruled the plea of lim’itati( 
raised by defendants Nos. 3 and 4 ai 
decreed that suit against all the defen. 
ants. The present Rule was issued uni 
section 25 of the Small Cause Courts A 
at the instance of defendants Nos. 3 and 
and the only queetion for our conside 
ation IS whether the decision on the que 

little difficulty in holding that the so 
apinst the sureties is barred. In the oai 

31 lad. Cas. 394, 22 0. L. J. 3tl; 20 C. W. I 


(6) 19 M. 62; 6 M. h. J. 228. 

(7) 26 M. 66. 
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it was held that a promissory note 
payable on demand is a present debt 
payable withont any demand and that the 
liability of the nnrety in such cases arises 
simnltaneonsly with that of the debtor, 
with the making of the advance. The 
liability of a surety does not necessarily in 
all oases arise simuUaneonsly with that 
of the priuoipal. It often happens that 
the remedy against the principal ts barred 
when the liability of the surety arises. 
The question depends on the terms of the 
contract of guarantee by which the surety 
has bound himself. In this case, having 
regard to that, the liability of the sureties 
arose simultaneously with the making of 
the advance and as such the suit against 
them is barred under Article 115 of the 
Limitation Act. 

It has, however, been argued that tbe 
contract between the debtor and the 
creditor being in writing registered and the 
sureties having rendered themselves respon* 
Bible for the due performance of that contract, 
the Article of the Limitation Act applicable 
even against the sureties is Article 116, 

In support of his contention the learned 
Vakil for the plaintiff who has appeared 
to show cause has relied on Ambalavana 
Pandaram v. Vaguran (6), Sreenath Rop v. 
Pearp Mohan (1), Sheshachala Naiekar v, 
Varada Ohartar (7), Panchanan Bag (Chnsh 
Chandra Das) v. Kunja Behari Malo (5), Deb 
Narain Duit v. Rarmadhan Mandai U) and 
Ohalhphroo v. Banga Beharp Sen (3). 

These are either oases in which it has 
been held that when a person has entered 
into a^ contract with another and that con- 
tract is reduced into writing and signed 
by one of the parties alone, the person 
who has nob signed may sue on that con* 
tract or be sued on it, or oases in which, 
following the decision of their Lordships 
of the .ludiiial r^ommittee in Khwaia 
Muhammad Khan v. Husaini Begum (8). it 
has been held that where there is a contract 
between two persons for the benefit of a’ 
third party, the person for whose benefit 
the contract is entered into, though no 
party to i*-, may proceed in equity to 
enforce it. In all each oases the question 
o limitation will no doubt depend on the 
nature of the contract sued upon. These 
oases to my mind do not touch tbe present 
queatiop. Here there an two. eoninpU hy^ 

4 
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two different parties and the liability of eaoh 
can only arise opon his own oontraot. I am 
not aware of any other priuoiple that oan be 
applied to snob cases. In STesnoih Roy 
V. Feary Mohan (l) the Qoestion was whether 
the limitation to enforce the contract of 
guarantee in that case was governed by Article 
66 or Article 115, and the Court held that 
the case was governed by latter article. 

That decision does not help the plaintiff and 

in 80 far as the decision on the question of 
limitation was based not on a consideration 
of the nature of the oontraot entered into 
by the plaintiff debtor but of the oontraot 
entered into by the surety, it is against the 
plaintiff. In De Oolyar’s Law of Guarantees, 
3rd Edition, page 462, on the authority of 
reported English decisions, the law is thus: 
“in the case of a guarantee not under teal 
after six years have elapsed from the period 
at which the eurety 6rst became liable to 
make paymentfo the creditor, the right of the 
oreditor to compel him to do so will be 
harred by 21 Jao. 11 c. 16, s. 3. If, however, 
the guarantee be under seal the creditor 6 
rights against the surety will not be barred 
until the expiration of twenty years.” This 
shows clearly that limitation in snob oases 
depends nn the sureties’ own oontraot. The 
case of Brojendro Kissore Roy v. Hindustan 
Co-Operative Ineurance Society (21 clearly 
liys down that the liabilities of tie princi- 
pal and the surety, though arising under 
the same transaction, are dietioot and that 
section 128 of the Oontraot Act only deBnes 
the measure of liability and has no reference 
to the extinction of the liability by the 
operation of the Statute of Limitation. This 
ie a direct authority in favour of the de. 
fendantp, the petitionere before us. 

I would, therefore, make the Rule absolute 
and set aside the decree of the learned 
Subordinate Judge in so far as the defend- 
ants Nos. 3 and 4 are ooucerned and dis- 
miae the suit against them with eosls. 

The petitioners are entitled to their ooets 
in this Bole. We assess the heanog-fee 

at one gold mohur, ^ 

RuU maae ab90lute. 

4 ^ . 


0 
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CALCUTTA HIGH COURT. 
Appeal FROM Order No. 290 of 1918 and 
N os. 26, 27, 28, 29 and 30 of 1918. 

June 4, 1919, 

Present: — Mr. Jostioe Walmsiey and Jnstioe 
Sir Syed Sbamsul Huda, Kt. 
TARAKANTA DAS CHOWDHURY and 
OT flB.«-~PLiiNTiiFJ— A ppellants 

versus 

KALI PRASAD (KALI PRASUNNA) DAS 
GHORAI AND OTHERS— Defendants — 

Respondents. 

Appeal — Interlocutory order, compliance with, 
whether destroys right of appeal— 'Forum, proper— 
Valuation of suit-^ Adjudication by Court— Appellate 
Court, how to be determined. 

A. plaintiff valued his suit in the Oourt of the 
Subordinate Judge at Rs. 6,100, but on the defend, 
ants’ objection that the value was excessive, the 
Subordinate Judge went into the question and 
recorded a finding that the proper value of the suit 
was Bs. 1,365 and returned the plaint for prosenta. 
tion to the Court which had jurisdiction to try the 
suit. The plaintiff complied with the order but 
without giving up the right of appeal, and shortly 
afterwards groforred an appeal to the High Court 
against the Sub-Judge's order, when it was objected 
that having complied with the order he could not 
question it: 

Held, (11 that the plaintiff was not deprived of 
bis right of appeal: [p. 1002, col. 1 j 

(‘i- that as the forum of appeal depended not upon 
the value as adjudged but upon the value as 
accepted by the plaintiff after adjudication, the 
appeal bad been correctly presented to the High 
Court Lp. 100;’, col. 2.] 

Appeal No. 290 op 1916. 

Appeal against the order of the Sabordinate 
Jodge.BackergTiDge, dated tbe 20th Jaly 1916. 
Appeals Nos. 26. 27, 28, 29 and 30 of 1918. 

Mieoellaneoas appeals Nos. 204 to 206, 
preferred on the 23rd Aagoet 1916, in the 
Court of the Dietriot Judge, Baokerguoge, 
agaiost the order of the Subordinate Judge, 
2Dd Court, of that distriot, dated tbe 20tb July 
1916, and transferred to tbe Ble of thie Court 
by the order of Teunon and Newbould, JJ., 
dated tbe 4tfa July 1918. 

Babas Qunada Oharn Nenand Bimla Ohandra 
Das Gupta, for (be Appellaofe. 

Babos Repin Behari Qhose II and Ahshoy 
Rumar Baneriee, for tbe Respondents. 

JUDGMENT. 

No 2P0 or 19i6. 

WaLMBLsT, J. — This appeal is preferred by 
tbe plaintiffs and it arises in the following 
manner. Tb^ plaintiffs Bled a suit (No. 298 
of 1913) in tbe OouH o( the Subordinate 
Judge of Bariaal for a deelaratioD gNkfir 

¥ S 
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Zemindari right to some land, and they 
valoed the snit at Its. 5,100> ibe 
defendants urged that the valuation 
was excessive, and that the true value 
was not more than Ra. 1,000. The learned 
Subordinate Judge went into this question 
and found that the value of the property 
in suit was Rs. 1,385 and as there was 
then at Barisal a Munsif empowered to 
try suits up to Rs. 2,000 in value, he 
returned the plaint to be presented in the 
Munsif’s Court. The plaintiffs amended 
the valuation and presented the plaint in 
the Munsif’s Court under protest, and 
shortly afterwards preferred this appeal 
against tbs Subordinate Judge’s order. 

A preliminary objection was raised to 
the effect that the plaintiffs, having complied 
with the order, could not be allowed to 
question it, and in support of the objection 
reference was made to the case of Beni 
Madkub- Dat v. Jotindra idohun Tagore (1), 
The facts are similar, save that in the 
present instance the Pleader woote on the 
plaint "Amended under Court’s order but 
without giving up our right of appeal” 
and re-&led to-day, "without giving up the 
right of appeal.” It appears to me that 
the fact that the plaintiffs pointedly 
declared that they were going to appeal, 
distinguishes the present ease from the 
one quoted. We are now concerned only 
with the question whether their action took 
anay their right of appeal, and I think we 
should bold that it did not. 

Then the question arises, in what Court 
does the appeal He? la it to this Court 
on the ground that the valuation put on 
the suit by the plaintiffs exceeds Ri. 5,000, 
or to the District Judge’s Court on the 
ground that the correct valuation as found 
by the learned Subordinate Judge is below 
Ra. 5,000? For the defendants reliance is 
placed on the case of Boidya Nath Adyt 
V. Makhan Lai Adya (2). That was a 
converse case. The plaintiff valued his 
suit at Rs. 4,200 and appealed to the 
District Judge against an order refusing 
to appoint a Rseaiver. This Court held 
that the valuation fras unquestionably more 
than Rs. 5,000, and that the District Judge 
was not competent to deal with the appeal. 
The principle may be the same, bat here 

the valuation is itself questioned and is in 
. (l) 11 0. W. N. 765} 6 0. h. J. 6S0. 
t2) 17 0. 680, 


fact the subject-matter of the appeal, 
although technically the appeal is against 
the order consequential on the finding as 
to valuation, whereas in the case cited 
the application for appointment of a 
Receiver was dealt with before there was 
any decision as to valuation. On the other 
hand, the plaintiffs rely upon the case of 
Nilmony Singh v. Jagahandhu Boy (3). 
That is practically on all fours with the 
present case, and the only difficulty that 
arises in applying the principle followed 
there lies in the remarks of the learned 
Judges about the valuation being bona 
fide: they said it might be wrong to 
determine the fornm of appeal on the 
basis of plaintiff’s valuation, if that valua' 
tiOQ had been found to be excessive and 
intended to change the venue of the appeal. 
In the present ease the defendants contend 
that the plaintiffs have deliberately over- 
valued the suit in order to avoid a plea of 
res judicata. The learned Judges, however, 
did not say that the valuation must be bona 
fide-, they only expressed a doubt as to what 
would be the effect if the valnation were 
not bona fide. This question of the bona 
fides of plaintiff’s valuation does not appear to 
have been raised again in any reported case. 
The difficulty of applying a rule that the 
valuations must be bona fide is considerable 
and the result might be embarrassing. 

Reference was also madn to the Full Bench 
decision in the case of Ijjatulla Bhuyan v. 
Chandra Mohan Banerjee{^). The question was 
different, butinMookerjee, J.’s judgment some 
useful remarks are made, and Ithink we should 
act upon his view; "The fornm of appeal 
depends not upon the value as adjudged, 
but upon the value as accepted by the 
plaintiff after adjudication.” Here, save 
for the compliance with the Subordinate 
Judge’s order, the plaintiffs still maintain 
that the valnation exceeds R^. 5,000. I 
think we should hold that in consequence 
the appeal lies to this Court. 

Now to come to the merits of the case. 
The questions to be determined are the 
annual value and the number of years* 
purchase to be allowed. The learned 
Judge finds the nett annual value to .bs 
Rs. 138 8 1, The plaintiffs contend that ^is 

and that it Ishonld be {about 
(3) 23 0. 636. 

C- 6 0. b.J. 255} 133 

\^0 o ^)^ 
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Rs. 320. Their argument ia baftd cn the 
results of prooeedings under festion 105 
of the Tenancy Act, bat I fail to eee 
how they can make those decisions a basip, 
for the defendants were not the tenants set 
up by the plaintiffs. If the plaintiffs 
facta are correct, those prcoeedinga took 
place between parties who had no interest 
in the land, and the judgments are valaeless. 
On the contrary* the 6gare taken by the 
learned Judge is the plaintiffs’ own state- 
ment in the plaint, and on their allega- 
tioDS it is at least doubtful whether they 
ooald saooessfnlly maintain a suit for 

the variation of the rent. , . .-i- • 

Another objection to the plaintiffs 
argument is that this ground is not set 
out in the grounds of appeal. There is 
a reference to the Record of Rights m 
the fifth ground, but there is no evidence 
that the plaintiffs, if eucoessful in this euit. 
would be entitled to recover seven rupees 
per kani from their tenants, and further no 
formal evidence has been given as to the 
extent of a hint, 1 think that in regard 
to the nett annual income we must uphold 
the finding of the learned Subordinate Judge. 

With regard to the number of yeys 
purohase. the learned Snbordinale dodge 
SSVB that there are two kahala$ showing 
sale of the Zemindari right at ten years^ 
purchase, and two showing twenlyfive years 
^□robsse: He thinks the latter an unsafe 
criterion because there are valuable hats 

on the land sold, and pomeroua jaivarj. I 

think this reasoning is ‘ ® 

Bret place, these foor kM<u teUen ‘"g®**'" 
only cover a two-aonae ehare. and it a 
hardly wiee to come lo a conolui.on on he 
tranefer of enoh email eharoe. Secondly, the 
preeenoe of 'kat. and ,alkar.’ nndonbte y 
Latee the poeeibility of an eipand.ng o^ 
oomo, bul l doobl whether that poesibilny 
“a eiongh to aoeonnt for the d.8eren.. 

between ten and twenty five. The 
however, ie not to be determined by waat 
has been paid for a share in this 
Zemicdari. but on the basis ( f «bat is 
commonly regardtd as a fair re 
money laid out in landed property. 

When land is acquired compulsorily. 

claimant demands as much as twsnty five 
years’ purchase, and I ihii k the Dumber 
given* is geuer.lly fiom fifteen to 
In the preseot instance I tbiok the plaintiffs 


should be allowed to value their suit at 
fifteen years' purchase of the nett annual 
value, that is to say, at Rs. 2,077.8-0. 

Five other suits connected with the 
present one were filed by the plaintiffs, four 
in the Court of the Subordinate Judge and 
one in the Gonrt of the Mnnsif: the last 
was transferred to the Gonrt of the Subordi- 
nate Judge to be tried with the others, 
Similar orders were passed on them, and 
the appeals, preferred in the District Judge’s 
Court, have been called up to this Court for 
the sake of convenience. They are as fol- 


lows : — 

Plain- Sub- 
tiffs’ Judge’s 
valuation, valua- 
tion. 


Rs. 

Title Sait 3 Appeal No. 26. ..2, 500 

27.. .2.100 
2{‘...3,100 

29.. . 3.500 

30.. .1.100 


If 


It 


If 


4 

5 

11 

.,246 

On the figure that 


If 


If 


fli 


II 


If 


II 


It 


II 


SI 


Rs. 

400 

260 

660 

950 

200 


^ we have adopted, the 

valuation in these suits will become Re. 600, 
390, 1.020, 1,425, and 300 respectively. All 
are,* therefore, triable by a Mnnsif, and three 
ni thflm bv a Muneif who is not vested with 


special powers. - - j 

A eixth suit mentioned in the judgment 
is not the subjsot of appeal, via., Title 

Suit No. 247. . o u 

On these findings the order of the odd- 

ordinate Judge was correct in regard to 
Title Suite Nos. 3, 4, 5, 11 and 246 and 
wrong in regard to Title Suit No. 298. 

The result is that the Appeal No. 290 
is decreed, and it is ordered that the plaint 
be returned to the Court of the Subordinate 
Judge, where the suit will proceed accord- 
ing to law; while the other appeals are 
dismissed. Each party will bear his own 
ooas in this Court in all these appeals. 
In Appeal No. 290 the parties will bear 
their own costs in the lower Courts also. 

SHAM8UL Hoda, J.— The facts of this 
Oise are fully stated in the judgment of 
my learned brother and it is ndt necessary 

to repeat them. 

It the qusstion were tn^rpno, I would 
have felt ooneiderable difficulty in bolding 
that when a question of valuation is put in 
issue and is determined open evidence, ad- 
duce 1 by the parties, by .a Court oowpeteot Ig 



1004 


Indian oases. 


ANANDA CHANDRA r. EIRAMU^HI CIBI. 


[1919 


decide snoh a qnesliioD, that the value of (be 
soit for pnrpoces of Beoticn 21 of the Civil 
Courts Aofc is not the valae so determined bat 
the valne which the plaintiff has thon^bt 
it 5t to pat on his own sait. In this ease 
even aooording to oar own valaation the 
appeal lay to the Coart of the Distriet 
Jndge and not to this Court. However, 
having regard to the decision of this Court 
in Nilmony Singh v. JagabaMu Foy (3), 1 
feel oonsirained to hold that an appeal 
lies to this Coart. 

On the question of valaation I agree with 
the deoision arrived at by my learned bro- 
her. 

Appeal No. 290 allowed', 
Appeals Nos 26 to 30 dismisstd. 


OALCUITA HIGH OOURr. 

Appeal ybOM Appellate Decbeb No. 180 op 

19i8. 

May 27, 1919. 

Present Mr. Justice Newbould. 

ANANDA CHANDRA MUKHERJEE 

AND OTHCBS— DiPEMO NTi — APPELLANTS 

versus 

Srinoti EIlRANSASHl DEBI and others 
— Plaintiffs — Respondents. 

Chowkidari Chakran lands— Resumption by Govern- 
me nt— Settlement uiJA Zemindar, effect of— Putnidar 
rights of, * 


Where cAoiufcidan c^airan lands are resumed by 
GoTemraent and are settled with the zemindar t 
clause in the lease giving the zemindar full power’t< 
appoint or dismiss the chowkidara has not the effect 
of reserving to the zemindar and excluding from th« 
putni the chowkidari chakran lands, [p. It05 col 1 1 

4* Ind. Cas. 626; 

2J 0. W. N, 487, followed, 

Appeal against the decree of the Sab- 
ordinate Judge, Ist Coart, Hoogbly, ddted 
the 8th September 1917. reversing that 
of the Mnnsif, Ist Coart at that place, dated 
the 30th Jane 1915. 

PACTS appear from the indgment. 

Dr. D. N. Mitter (with him Babu Narain 
Chandra Kar), for the App6llant8:-After 
Me Privy Coanoil deoision in Banjit 
Stngh ,v. .Bali J)ati Deli (1) it oan no 

i. ^ M. L. J. 666; 16 A. L. 

J®** M-W.N. 469, 6L. 

W* lOli 22 M. L. T. 4h9, 44 I. A. 117 (P. 0.). 


longer be maintained thatChowkidariOhakran 
lands, situated within the ambit of a Patni, 
should go to the Zemindar after resump* 
fion and rasettlement by Government, unless 
there be an express reservation in respeet 
of these lands in the Patni lease itself. 
No SDoh express reservation was made 
in the present oaae. It has been held 
in Nafar Chandra v. Bejoy Chand (2) 
that even if the Patni lease reserves in 
favour of the Zemindir the right to appoint 
and dismiss Cbowkidars. that is not suffioient 
to show that these lands were exoepted from 
the Patni lease. See also Oirish ChnnJra 
Bo:, V. Hem Chandra Roy (3). Toe con- 
trary view taken in NHya Nund Basra v. 
Makarajadhtra} Bejoy Chand Aiohatab (4) 
oannol be regarded as good law. The 
presence of such a claim id the lease i>, 
therefore, immaterial. The prspent suit is 
also barred by limitation as it was not 
broaght within 12 years of re*settlem8Dt 
with the Zemindar. See Baj Krishna Ruira 
V. Fakir Dome (5). 

Baba Kishori Lall Okatterji), for the Re- 
Baond 6 nt 0 ;-The Privy CocDcjl case io 
Eannt Singh v. Kali Dasi Debt 
(1) does not say that nothing bat an 
express reservation can keep the Zemin- 
dare rights, tt is saffioient if- an im- 
plied reservation can be made oat. In this 
case there are etrocg grounds for holding 
that there was an implied reservation, hr* 

cause in addition to the fact tha». the right 
to^ appoint and dismiss Chowkidara was re- 
tained by the Zemindar, there is the addi- 
ti(mal point that the eervioes of the Chow- 
kidar were rendered to the Zsmindsr and 
not to the Potnidar. This latter point die- 
tinguishes this oaEe from the case in 
Nofar Ohundra v. Bejoy Chand (2).- ‘ 

On the question of limitation, it is clear 
that the case cannot come under Artiole 142 
of the Limitation Act, beoanse it has been 
fonnd that the Zemindar or the plaintiff 
was never in possession of the land in suit. 
Even if Artiole 142 applied, this enit oannot 
be time barred, as it has been fonnd that 
the pcssesstonof the defendants and their 
vendors oonld not have began earlier than 


(i) 

(4) 7 C. L. J. 693. 

(6) 21 Ind. Cae. 197, 19 0. W. N. 478. 
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1310 5. S. while the suit wai iostitated 
in 1321 B. S. 

Dr. D. N. Mitter brief!? replied. 

JUDGMENT. — This appeal arises oat of 
a salt for ejeotment from oertain lands 
known as Chowkidari Chakran lands. The 
plaintiff based his oUim on a lease from 
the Maharajah of Bardwan, who is the 
proprietor of the estate within the ambit 
of whioh these lands lie. The defendants 
are the tenants of the Patnidare, who held 
under a Patni lease granted in 1213 B. S. 
oorresponding to 1806'7 A. D. The 
learned Subordinate Jodge on appeal deoided 
in favour of the plsiotiff, on the ground 
that the clause in the lease giving the 
Z :mindar full power to appoint or dismiss 
the Cbonkidar shows that these lands 
oonld not have been transferred to the 
Putnidais. The point that arises in this 
appeal is the same which erose in the 
case of Nofar Ohanira v. Bejny 
Ohand (2). That case was deoided 
by my learned brother Tennor, J., and 
myself and we held that snob a clause in 
the Pntni lease had cot the effect of 
reserving to the Z^minlar and exoloding 
from the Patni the 0 '.owki Jati Cbaknn 
land. When we delivered the judgment, 
our attention was not drawn to the deoi* 
sion of the Jndioial Committee of the 
Privy Counoii in the case of f2an;t< 
Singh v. Kali Daii Debt (1). That 
decision leys down that ordinarily the 
Zemindar's interest to Chowkidari Chakran 
lands resumed by Government and trans* 
ferred to the Zemindar under Bengal Aot 
VI of li70 passed by virtue of each a 
transfer to the holder of the Putni lease 
in the village within wbieb snob lands 
are situated. This authority ooofirms our 
previous decision and the essential oondi* 
tions of the lease being similar, I have 
DO hesitation in holding that in the 
pressnt ease the right in the land passed 
to the Pntnidar on resumption and that the 
plaintiff has no title which will enable 
him to Buooeed against the tenants, the 
Patnidare. 

It wee also oontended that the suit is 
JMsrred by limitation. But on the view I 
have taken, it is unneoessary to determine ibis 

point. 

The appeal is deoreed. The judgment and 
deeroe of the lower Appellate Court are set 


ioc& 

aside and the original judgment and decree 
of the Munsif are restored and the plaintiff's 
suit dismissed. 

The appellants are entitled to their costs 
in this Court and in the lower Appellate 
Court. 

Appeal decreed. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Sbcond Orva Appeal No. 62 of 1919. 

June 23, 1919. 

Preeenti — Mr. Kaohaiya LaI, J. G. 

PARMESHWAR DIN and othsss^ 
Defendants — Appellants 
versus 

RAM NATH a.sd OTaEss— P lai.'(tiffs — 

RE»POiDENTs. 

Limitation A'.f (IX of 1908^, 8ch I, Art. 120~ 
Declaratory suit — Limitation, com7nencement of— Denial 
of title, when furnishes cause of action — Revenue Court, 
refusal of, to effect partition, effect of — Possession not 
disturhed. 

Where a peraon ia in poaaeaaion of property, it 
18 not obligatory upon him to flie a auit for a 
declaration of his title, unless the denial of hia 
title by the opposite party has the effect of distorb. 
ing his possession or doing him other injury not 
capable of being remedied otherwise than by a suit 
for deolaration. [p. 1006, col- 2-3 

The refusal of a Revenue Ooort to effect partltiou 
of a joint hhewat till the shares of the contending 
parties are determined by the Oivil Oourt, does hob 
necessarily vest the opposite party with an adverse 
title, if the possession of the person, against whom 
the order is pasted, remains undisturbed, [p. 1006, 
col- 2| p. 1007, ool. 1.] 

Appeal agaioet the decree of the Diatrioi 
Judge, Fyzabad, dated the 16tb December 191 8, 
upholding that of the Subordinate Judge, 
Sultanpur, dated tbe2Atb February 1917* 

The Hoo’ble Mr. TFaiiV Hasan and Mr. 
Niamatullah, for the Appellants. 

Mr. Biiheihar Hath Srivastava, for Re- 
spondents Nos. 3 and 8. 

JUDGMENT. — The parties to this ap* 
peat are eO'Sharers in Patti Bbawaoi 
Singh, wbieh oomprises an S-anoas share 
of an aoder*pr>prietary right in the village ' 



1006 


INDIAN OASES. 



PARMBSBWAR DIN V. RAM NATH. 

Nandonr. Their predeoesfeor^, Sheadat 
and Nandan Dobe, obtained a wnfcaZpnawa 
in reapeot of the said share from Hanomin 
Singh, Bisheahar ciogh and Gijadhar 
Singh, the snpBrior proprietor:*, io liea of 
Rs 600 on the th January l^iy2 The 
iankdpmma did not specify the share 
granted to each Sbeidat and Nandan 
Dube did not get mutation of names 
effected in respect of the aa>d share in 
the khewat but their names were entered 
in the jamabandi. Sheodat was eaooeeded 
by hie widow, Muiammat Dilasa, and by 
his brothers, Debidin and Shankar. The 
village had two Pattis, Patti Amir Singh 
and Patti Bhawanidin. The land com- 
prised in the appertains to the 

latter Patti. 

In Ib90 Balbhaddar applied for a parti- 
tion of hie share in the village, making 
Nandan, Mu$ammat DiUaa, Debidin and 
Shankar, who were also oo sharers in 
Patti Amir Singh, parties to the proceed 
ing (Exhibit Al). There was some land 
which belonged to the oo sharera of both 
the Pattis. At the time of the partition, 
the partition officer wanted to ascertain 
shares of each of the co-sharers of Patti 
Bhawanidin but found difficulty indetermiu- 
ing it. The assertion of tbe heirs of Sbeodat 
was that tbe share of Sbeodat was one-third. 
The partition officer eventually allowed an 
imperfect partition of Patti Amir Singh 
but refused to allow a pirtition of Patti 
Bhawanidin, because tbe names of Nandan, 
Debidin, Shankar and Musammat Dtlasa were 
not borne on tbe under- proprietary register 
and there was a dispute as to tbe extent of 
the share which Nandan and other persons 
had therein (Exhibit 34). 

In 1894 an application was made by 
Shankar, Musammat Dilasa and Debidin 
for the entry of their names in tbe revenue 
papers in respect of a half share of Patti 
Bhawanidin, but the application was opposed 
by Nandan who asserted that their share was 
one-third. The Revenue Court ordered tbe 
names of tbe applicants to be entered with 
that of Nandan without any epeoifioation of 
shares and directed the applicants to get their 
share determined by the Civil Court 
(Exhibit 36). 

in 19i6 another attemot was mala by 
(be present plaintiffs for a partition of their 


share, bat they were directed to go to the 
Civil Court to get their share determined. 
Tbe preeeot suit wa? thereupon file! by 
tbe plaintiffs for a declaration that they 
were tbe owners of an 8 annas share in 
tbe <iaid Patti, tne Courts below decreed 
tbe claim. 

Tbe only point urged for consideration 
in this appeal is that the suit for a 
declaratory decree was barred by time. 
Section 4^ of tbe Specific Ralief Act (I of 
1877) permits a party entitled to any right 
as to any property to seek a declaration 
against any person, denying or interested in 
denying his title to such property, but it 
is not obligatory npon him to file a suit 
unlees such denial bas the effect of distarbiog 
his possession or doing him other injury not 
capable of being remedied otherwise than 
by a Bait for declaration of bis title. 
Article 120 of the Indian Limitation Act 
(IX of 1908> allows a period of six years 
for such a suit from tbe date when tbe 
right to sue accrues. But though such a 
suit for tbe declaration of such a title may 
be barred by time, tbe right of tbe person, 
whose title is denied, to hold the property 
is not lost so long as bis title to the 
property subsists. If he is not in possession, 
he cannot sue for a declaration of title. 
If be is in possession, be can sue for a 
declaration of bis title, but is not bound to 
do so, unless anythmg has been done, 
which has the effect of prejudicing his 
right to continue in possession. In Jevanand 
V Beni Madho ( L) it was aooordingly held that 
where a plaintiff has got a right, every 
invasion of that right gives him a fresh 
cause of action. As pointed oat in 
Muhammad Taqi v. Baqar (2), if a 

perbOD wUu nas title to immoveable property 
allows another to retain possession nnder 
an openly avowed claim that be is holding 
in hiB own right and fails for a period of 
i2 years to vindicate his title by recovering 
possbSBion, bis right to tbe property becomes 
excinguiabed. Tne refusal of tbe Revenue 
Court to make a partition till the shares of 
tbe contending parties were determined by 
tbe Civil Coart does not necessarily vest tbe 
opposite party with an adverse title, if 

* a 

(1) 4 lad. Cas. 159; 12 0. 0. 320. 

( 2 ) 20 Ind. Oas. SSOj 16 0. 0. 163. 
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the posaeflsion of the person, against whom 
the order was paasel, remains andistarbed. 

The learned Coansel for the defendants* 
appellants has relied on the deoisions in 
Francit Leggs v, Ramharan Singh (3) and 
Ahhar Ehan v. Turaban (4), bat a different 
view was taken in Allah Jilai v. Utn-tao 
Hwsain (5). The effeat of the entry of the 
name of the opposite party may in some 
instances operate to throw a oload upon the 
title of the person whose name is removed 
and disturb his right to hold poesession 
thereof. Snob a disturbance, if effected, 
may provide a starting point for limitation, 
which may in course of time extinguish the 
title of the former. Bat in this case there 
has been no such disturbance. The Revenue 
Court directed the names of both the parties 
to be entered in the revenue papers and 
the finding of the Courts below is that they 
continued in joint possession, though their 
epeoifio shares were left undetermined. 

The appeal fails and is dismissed with 

Appeal ditmused. 


13) 20 A. 36! A. W. N. (1897) 193. 

(4) 1 Ind. CcB. 567i 6 A. L. J. 637; A. W. N. (1908) 

262j 4 M. L. T. 444{ 31 A. 9. 

(6) 24 Ind. Ca 3 . 635j 36 A. 402; 12 A. L. J. 810. 
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Prrsent Justice Sir Asutosh Chaudhun, 
Kt., and Mr. Justice Cuming. 

[HARl PADA MUKHEBJBB omtas 

APPXLL«fcT9 

verius 

EADHA BULLAV PAL-PLAl^TlF^- 

Bb pohlbat. 

Hindu Law^Bevtraioner, «uit to e^lablith txtU <w 
—Burden of pno/^Appeol - AppelloU Court, duty of, 
to come to clear findings of fact. 

In a tnit to eitablUh title m u 
hririlthoiplaintiir must show thati heuu the nearest 


reversionary heir. It is no part of the duty of 
the defendant to sot up any nearer heirs. The 
whole of the onus is on the plaintiff, [p. 1008, col. l.J 
In trying an appeal it is tho duty of the first 
Appellate Court to come to clear findings of fact, as 
they are final and the High Court in second appeal 
cannot go behind them, [p. 1008, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, 1st Court, Burdwan, dated 
the 20tb of April 1918, reversing that of the 
Munsif, let Court at that place, dated the 
Ibth of April 1917. 

FACTS appear from the judgment. 

Baba Sarat Ohondra Roy Ohoudhury (with 
him Baba Sajani Kanta Sinha), for the Appel- 
lants. — The judgment in this case of the 
learned Subordinate Judge is not satis- 
factory and cannot be sustained, inasmuch 
as be does not come to clear and definite 
findings on the facts in dispute, which he 
should have primarily done as the final 
Court of facts. The plaintiff’s case was that 
he was reversionary heir of one Aeananda and 
it was for him to eetablisb hie position as such 
before the defendants could be called upon 
to rebut the position. The onus clearly lies 
upon the plaintiff and the learned Subor- 
dinate Judge was clearly wrong in think- 
ing that it was the duty of the defendants to 
set up a nearer heir to demolish the poeition 
of the plaintiff. 

Then also as regards the properties to 
which the plaintiff laid claim the learned 
Sabordinate Judge went on wrong premises. 
He did not carefully go into the written 
statement of the defendant. Had be done 
60 , be would not b.ave committed the grave 
error that he has committed in bis judg- 
ment. The learned Judge failed to take note 
of the real and eubetantial contentions of the 
parties. So my prayer for a remand, I sub- 
mit, oannot be resieted. 

Babu Bipin Behari Ghosh (Junr ) (with him 
Babn Bamarendra Kumar Dutt)t for the Re- 
epoodent.— 1 Bobmit that no case for a remand 
bae been made out by the other side. In- 
aemuob ae the defendants could not pot op a 
oeaier heir and the plaintift’a case was quite 
ooneietent with all the. burrounding facts, 
the lower Court could uot but give him a 
dtoree. The learned Subordinate Judge did 
his best to come to findings of fact, which 
cannot be reversed by your Lordebips in 

second appeal. . ^ 

Babu Ohandra Boy Ohoudhury not 

called upon to reply. 
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JUDGMENT. — We regret that we have 
to remand this appeal. The judgment of the 
learned Subordinate Judge is very ansatis- 
faotory. It is oonfused^ ilTexpressed and 
the learned Subordinate Judge does not seem 
to have applied his mind to the points for 
deoieion. He ought to remember that in 
trying an appeal it is bis duty to oome to 
olear findings, as they are final and this 
Court oannot go behind them. 

In dealing with the question whether 
the plaintiff is the reversionary heir of 
Asananda, he says: thkj|^rned Mnnsif has 
found that the plaintiff and Asananda and 
Parmananda are of the same family. There- 
fore, the appeal must suooeed.” Then he says, 

* the defendants could not set op a nearer 
heir.” It is n(^part of the duty of the 
defendants to set up any nearer heir. The 
whole of the onus is on the plaintiffs to show 
that they are the reversioners. The Sub* 
ordinate Judge then says, so the evidence 
addmeed by the plaintiff most be accepted 
alt^^afficient.” Probably what be intended 
to say was that inasmuch as there was 
no evidence on the other side, although the 
evidence given on behalf of the plaintiff is 
that of interested persons, having regard to 
the other facts of the case snob evidence 
ought to be accepted. If he had said 
that one could have understood bis point of 
view, but the way in which he has treated 
the matter throwing the onus on the defend- 
ants is responsible for a confused and in- 
definite finding. We think ha ought to 
arrive at a olear finding with regard to tbia 
. matter. 

Then as regards the properties the plaint- 
iff based his claim upon the fact that 
Asananda and Parmananda were brothers 
in joint possession, that Permananda died 
first, leaving a widow named Taramoni, 
that Taramoni survived her husband for a 


considerable number of years, that after Tara- 
moni’s death Adharmoni, the widow of Asa- 
nanda, became possessed of this property and 
held adversely for 12 years and after • her 
death her daughter Sarnamoyee obtained 
possession of this property. The defendants’ 
case was that after Permananda’s death, 
Taramoni bis widow succeeded to the pro- 
perty, that Adharmoni died before her and 
that on the death of Taramoni “while she 
was the owner of the property left by her 
husband, there was no one alive in the family 
of her busband. So Sarnamoyee got the 
property by inheritance and was all along 
in possession.” The portion of the judgment 
in which the learned Subordinate Judge 
deals with this matter is very confused. He 
says that “the defeudants stated in their 
defence that the widow of Permananda died 
after Adharmoni and su Sarnamoyee got his 
properties not as an heir of Adharmoni but 
adversely as against others. This contention 
is not tenable as the disputed properties 
had belonged to Asananda even according “fb 
the defendants.” This is exactly what the 
defendants had not said. The defendants 
in two portions of the written statement, 
namely, in paragraph 10 and in paragraph 
12, deal with the shares of .the two brotherSi 
paragraph 10 dealing with Asananda’s share 
and paragraph 12 #itb Permananda’s share. 
We regret to have to say that the learned 
Subordinate Judge in dealing with those 
matters ought to have carefully dealt with 
the real contentions between the parties.' 

The whole appeal, therefore, is remanded. 
He will have to come to a olear finding as 
to whether the plaintiff is the reversioner 
and, secondly, as regards the properties 
which be may be entitled to. 

Oosts will abide the final result of the 
case- 

Cate remanded. 
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Adverse possession— Aeguieicence—B«t 0 ]>. 

pel, equitable— Land lying unoccupied -Encroach* 
ment by erecting building$-2fo mistaken belief a* ' 
to ownership— Demolition of buildings. 

No queatioD of adverso posasasioD or limitation 
can arise iQ rAspoct of laLd practical!/ 1/iog 
nnnccttpiad. 

A question of acquiescence or equitable oatoppol 
maj ariae where the owner of land aeea another 
person erecting boildinga npon it and, knowing that 
each person is under the mistaken belief that the ' 
land is hi. own propertj, porposel/ abstains from 
interfereooe with the view of claiming a demolition 
of the buildings when erected. Where, however, 
the person encroaching on the land of another cannot 
be said tu have been aming under aoj mistaken 
belief as to the ownership ot tho land, no queuioa 
of aoQCueacenoe or equitablo estoppel can arise. O 
Paddu V. Harabib Prasad, 6 0. L. J. 466 683 
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Adverse possession— contd. 

— Gift by joint ownen— Petition to Collector 
for mutation of names, whether evidence of gift — 
Possession of donee, nature of— Evidence Act (1 of 
iHT:J,s. 91 — Hindu Law-Will, construction of— 
Widow, estate taken by. 

P, who died in .bU7, executed a Will, clause 3 of 
which was in the following terms: “I have 
given my half share m Kariamangalam mitta 
to my wife, Nayar Alangarammal, alias 
Thayarammal, on account of her maintenance and 
other absolute use. She is at liberty to enjoy the 
same with powers of alienation by sale, etc.” 
and by clause 4 he gave his property, in general 
terms, to the two infant sons of his oldest brother. 
The plaintiffs, the sons of the two foregoing, brought 
the present suit to establish their title to a moiety 
of tho mitta or estate, and claimed, in the alterna- 
tive, as persons entitled to succeed on the deatli of 
the testator’s widow A., which occurred in to her 
property not disposed of during her lifetime or by 
her Will, that the moiety in question was undisposed 
of at her death and vested in them as her heirs. 

Tho whole mitta originally belonged to tho testa* 
tor and his brother, and on the latter's death in 
1879 bis share became vested in his widow R. A. 
and R., the owners of the mitta, joined in a 
petition to the Collector in 189 ■ reciting that they 
had given away tho mitta to D., the daughter of A, 
and prayed that the mitta be transferred accord- 
inglyl and this was done. The defendant, the 
daughter of £>., contended that in consequence of 
this, the moiety passed to £>. and through her to 
the defendant .and that the estate having been in the 
possession of D , and herself after D 's death for 
upwards of 2 years, the plaintiffs' suit was 
barred by the rule of adverse possession: 

Beld, ^1) that clause 3 of the Will gave nn absolute 
interest in the moiety to the testator’s wife, and 
that the 4th clause operated upon the remaining 
property only, and that on the death of P. hia 
moiety of the mitta vested in bis widow A. absolute- 

iys 

l2) that during the lifetime of P. the possession 
of P. was adverse as against both A. and /t,that 
when on the death of it in 19u. D became entitled 
to e moiety of the property, the character of her 
possession of tho other moiety as against A. was 
not changed, and as there had been an ouster of A. 
before tho death of R which oontinued after her 
death, the possession of D. was adverse to A. through- 
out, and that consequently the suit must fail; 

(if that having regard to section 91 of the Evidence 
Act, although the petition of 18^5 to the Collector 
and the change of names in the register were not 
admissible to prove a gift, thoy could be referred to 
as explaining the uaiuro and character of the 
poasossioQ thenceforth held by D , as leading to the 
inference that the receipt of the rents by D. was a re- 
ceipt in the character of donee and owner of the land 
and, therefore, in her own right and not as a trustee 
or manager for her mother and aunt. P C N, 
VAR4DA PiLLAl U. JeEVARATUKAMMAL, (1919) M. W. 
N.72% 10 L. W.679 901 

“ by tenant. See Lanploro and 'Ie.nant 104 

» title by, not set up in plaint— -Plaintiff, whe» 

ther can suocecd on plea of. See Pleadings 039 



Agrra Tenancy Act (II of I901)f s. 1 1 

Lease for a term of not less than seven years^'^ 
meaning of— Lease reserving right 0 / re-entry, whether 
covered by section Occtipancy rights^ accrual oU 
The intentiOD and meaning of ‘‘lease for a term of 
not less than 7 years** in section 1 1 (a) of the Agra 
Tenancy Act is that from the commencement of the 
period the tenant shall have a ceitainty of freedom 
of disturbance for 7 years with a quid pro quo to the 
landlord in the provision that the tenant shall not 
count the period towards accrual of occupancy rights. 
A condition in the lease giving a power of re-entry to 
the landlord within the 7 years cats at the very root 
of the principle which the law is intended to cover. 

Whore under a lease puiporting to be for seveu 
years, tho landlord retains the power of re-entry on 
the wliolo or any unspecified part of a holding within 
the seven years, tho lease cannot be regarded 
as one “for a term of not leas than seven years** 
under proviso {m to section of the Agra Tenancy 
Act so as to preclude tho tenant from countiog the 
seven years towards accrual of ocenpanoy rights. 
U P B R Abdul Jalil Khan v Man Singh, 1 
L.R. (B.R) 25 48 

S. 22 W.PsRent Act (III of 

188V, proviso -Occupancy tenant^ death of^ 

Brother^ right of succession of. 

The brother of an occupancy tenant succeeds on the 
death of the latter*8 widow, ii’respective of whether 
or not he shared in the cultivation of his brother who 
died while the Bent Act of 1*^81 was in force, the 
succession being determined by the law in force at 
the time the right vests. U P B R Bodhoo ^ 
Satdbo Tbwabi, 1 U. r. I'. R. (B. R.) 30 85 


SSt34, 156, 177 (e)-8uit under S. 

Ibd— Proprietary title ^ plea of— Revenue Courts 
ther can take cognisance of plea — Jurisdiction of Civil 
and Revenue Courts. 

Where in a suit under section IBS of the Agra 
Tenancy Act, read with section 34 thereof, the 
defendant pleads a proprietary title, the Revenue 
Courts have no jurisdiction to entertain and examine 
the plea under section 177 (e) of the Act; this 
fanctiOD rests with the Civil Court U P B R LkCBMl 
Narain V. Sardab Koab, I U. P. L. R* (B 

SS. 95 (a), (b), 202-Civil Procedure 

Code (Act V of l«08;, 0. /I, rr. 1, 2—L.anilord and 
tenant - Eject mentg suit for — Plea of agricuitutal 
holding— Suit under s. 95 (h —ReftMol to have 
class determined^ effect of -^Procedure. 

Where in a suit for ejactment in a Civil Court 
the respondents plead that they hold the laud as an 
agricultural holding, and are referred to the Rsvenuo 
Court under section 203 of the Agra Tenancy Act, 
and in their suit nnder section 93 hi of that Aot 
they apply that they do not want 'their class deter- 
mined, this action, though not quite in accordance 
with the principle of rules 1 and 2 of Order II of 
the Civil Procedure Code, does not bar the Revenue 
Court from deciding their claim to be tewnts 
noder section [a u U P 8 R Raja Uisba Kam 
Chaean Sahbu V. SiTAL, I U. P. L. R. (B, R.) 32 oZ 
SS. I31t 194 (I), (3)-Purti/v)a- 

Co*8harei\ whether can sue to eject tenants oefci'e 
confirmation of partition. 

Where a holdiu^ is allotted to a CKhsharer in a 
joint mahal on partition, he oanuot, as sole propnetor 
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i^e to eject the tenants of the holding anti! the 
partition is con firmed hj the Commissioner under 
section 1*{I of the Agra Tenancy Actp and bis 
status as sole proprietor is thereby established* 
U P B R NudaR SiNGR V Guasi, 1 U. P. L R 
(B. R ) 76 

8. 156, suit under —Proprietary title, 

plea of —Revenue Court, whether can take cogni* 
zance of plea. See Ante, s. 34 1 90 

ss 177, 185 — Oil'll Procedure Code 


(Act V of 90V> 0 /X r. H — Order appealable to 
hUtrict Judge ^Revision hy Board of Revenue, 
wheihcr competent Snit diemU&ed for defaxdi — 
Reztoraticn^ order o/i interference witK 
Where, under section l77 of the Agra Tenancy Act, 
an order in certain suits is appealable to the District 
Judge, such suits are, by the terms of section 185 
of the Act, outside the revisiooal jorisdictiou of 
the l^oard of Revenue, and it is not within the com- 
petence of the Board to interfere with an order 
under rule 9, Order IX, Civil Procedure Code, 
restoring such a suit dismissed for default. U P B R 
SALAMATULrMU V. Sahu Makhanlal, 1 U. P, L R. 
(B. R)29 69 

. s. 177 (e) —Revenue Court, whether can 

take cognizance of plea of proprietary title. See 
Ante, s. 34 190 

8. 185 — Rovisional Jurisdiction of Board 

of Rereime. Sec Antk. s. 177 69 

8.194(1) (3) 76 

8. 202, parties referred to Revenue 

Court under— Refusal to have class determined, 
effect of. See Antk, s. 9> a) 82 

Aliyasantana Latv — Ejaman, removal of^ 
suit /or— Jurisdiction of Court ^Declaration of an- 
JUnese of nejt senior member and appointment of 
one lower down, vnlidUy of ^(irounde for removal, 
la a suit for tlio removal of tlio ejaman of an 
Aliyasantana family the Court has jurisdiction not 
only to remove him for good rontons but also to 
^clare the next man to be unlit and pass on the 
succoBsiOD to his junior. 

The jurisdiction to remove tlic ejaman is founded 
on his forfeiture of his office on grojs misconduct 
.rendering him unfit for it. 

Uoral uafitness is an equally good reason for 
^axcltision as mental or pUyaical deficiency, M 
Nbhannakuorb V. Acuuu UeNOASl*, 37 Al. L. J, 539( 
Jl L. W 49; (1920) M. W.N. IJ7 855 

Amanji lands, meaning of. Bee CiYiL 
CBD0Aa CODB, 8 . II . . 33 

LAmandment of applicatton for execution, 
c when permissible. See Civml Pboceduee Codx, 0. 

XXI, R. 16 803 

Appeal (^iv)l) —Appellate Court, tohetfter can net 
t aAde decree Khich hoe not been appealed agaiiut-— 
t Oin'I procedure Code (Act V of ldo8j, 0. ILI, r. 33. 

A Coart oanaot ia tbo course of the decition of 
.:m appe&l from one decree set aside a decree 
'.whioh disnniissea a separate salt aad has not been 
laftpealed against 

: £. anad O. to Teoorer posseasion of certain land 
t^rorio nri y sold by her to tbo defendant, atteging 
fraud and undue ii^ueooe. ith regard to the same 
aoke IbrsB oiher. soito were algo- bright, one by a 
« wttarat of ib« laei amie Jtoldar for » dooUratton to 


protest her reyersionary rights and two by rival 
pre-emptors. The first Court gave P. a decree and 
dismissed the other three suits O appealed, while the 
plaintiffs in the other suits di i not prefer any appeal. 
In the course of the appeal P, and 0 put in a com- 
promiso, according to which G was to obtain half 
the land on payment of a certain sum of money 
Thereupon the District Judge added the plaintiffs’ 
in the other three suits and ordered that those suits be 
re-opened and re-tried. 0. preferred a second appeal: 

Arid, that the order of the District .Judge was 
incorrect and that the suits could not be re.opened. 
P Gouind Bam v. Pali, Il-i P. H. 19:9 M3 

Interlocutory order, coiupUance loith, whether 

dedro‘13 righto/ appeal— Forum, proper- — Valuatimi 
«/ nuit- Adjudication by Court -Appellate Court, 
Uow to be determined. 

A plaintiff valued his suit in the Court of the 
Subordinate Judge at Rs (>,109, but on the defend* 
ants’ objection that the value was excessive, tho 
Subordinate Judge went into the <]uc3tion and 
rccoidcd a finding that tlic i)ropcr value of tho suit 
was Bs 1,385 and returued tho plaint for presenta- 
tion to the Court which had jurisdiction to try the 
suit. The plaintiff complied with tlie order but 
without giving up tlio right of appeal, and shortly 
afterwards pieferred an appeal to the High Court 
against the Sub-Judge’s order, when it was objected 
that having complied with the order bo could not 
question it: 

Held, 'll that the plaintiff was not deprived of 
bis right of appeal: 

that as the forum of appeal depended not upon 
tho value us adjudged but upon tiie value as 
accepted by the plaintiff after adjudication, the 
appeal had boca correctly presented to the High 
Court. C 'fABA Ka.nta Das v, Kali Prasad Dab, 

C. W. N. 9J2 1001 


■ — Moiigagc auH—hfortgage executed by husband 
under poicer-of-attomey from loife—Power-of-aftormey 
not proved — liemand, whether can be ordered, 

Where in a suit upon a mortgage purporting to 
have beou executed by tho husband of n lady on 
her behalf under a power-of-attornej from her, the 
plaintiff does not take any step for tbo production 
of the power or to prove it, or to give secondary 
evidence of its contents, the case ought not to bo 
remanded to give him the opportunity of producing 
and proving the power. C Eam Oiiandba u. AbROa 

KnATDN “62 

Order on application to set aside sale on 

ground of omission to give notico of settlement of 
sale proclamation, open to, and second appeal- See 
Civil Pbocidobb Cods, s. 47 809 

— , withdrawal of, effect of. See Hindc Law — 
Widow 164 

— >-~^*( 83 COnd)-*Power of High Conrt-^DIs. 
cretioD of Appellate Court, whether can be inter* 
fered with. See Civil Pbocedorb Cuob, b. 109 274 

- ■■ PresamptioQ of fact drawn by 
Appellate Court, binding in. See Bibab Land 

Bkvbnce Code, s. 79 62 

- — QaestioD not raised in lower 

nnurls, whether can be urged oo, for first time Bee 
Bengal Tenamct Act, s, 6 
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Appeal (second)— codcm. 

— whether lies in rent Goit valued at 

less than Bs. ICO. See Bengal Tenancy Act, s. 163 

OH* 

Appellate COUftt refusal by, to admit ad- 
ditional evidence- High Comt, whether can inter- 
fere in second appeal. See Civil Proceddkb < ode, 

8. KO . 274 

Arbitration and award— £^rror ot law 

patent en face o/ (iit-aid— whether liable to 
be pet aside— Contravention oj rule bindiwj on. 
jarties, whether error oJ law— Vendor ond purchaser 
—Conlruct, breach of, by rrjtdor — PiircAnser, whe- 
ther ran hr made to pay dumoijes — <7rtm>nr)?i J/dio, 

A Court will sot asidf an award if there is an 
error of law patent on the face of it. 

Where a rule binding on the parties to an arbitra- 
tion lays down that in no case is a particnlar party 
liable to pay a sum of money as damages or com- 
pensation, iheu an award directing that party to 
pay a sum of money ie bad on the face of it in point 

of law. 

Under rule 52 of the Unles of the Bombay Cotton 
Trade Association where a buyer refuses the cotton 
on account of non-approval of tender, ho may exercise 
cither of two options, viz , he may buy in the market 
at a leasonable rate on the aecoimt, risk and 
expense of the seller or he may invoice the c''ttoD 
back to the seller at the market rate ot the day, 
upon which the hnal award is made; but he is not 
bound to exorcise cither of these options, and the 
failure to exercise either of these options does 
not render him liable to pay damages to the seller. 

Where an award imposes a linbility on a party 
which cannot possibly be said to have been provided 
for by the contract between the parties on a proper 
construction of its terms, there is an error of law 
patent upon the face of the award u’htch entitles 
the Court to set it aside 

It is entirely opposed to the general nrovisions of 
the Contract Aotand to tho C ommon Law that a 
buyer who has rightly rejected goods tendered 
under a contraot of purchase and sale should be in 
any way liable to the seller. 

Per Ueaton, J.— Where an award imports by refer- 
ence the contraot rules and correspondence ^tween 
T.he parties and then contravenes one of the rules, 
it can properly be said that there is an error of law 
patent on the face of the award. B Jivraj Baloo 
gpiHNiiio AND Weaving Co., Ltd. v.CqampseyBhaba 
AND Co., 21 Bou. L. B. 1037 799 

— JUference, $Sect o/— Award, whether extingxi, 
i$h«$ original cause of action— Agreement authorising 
arbitrators to arrive at decision in whatever way 
they like, effect cj— Objection to award Burden of 
proof— Award not set aside • Decree on ground in. 

■ consistent witn plaint, whether can be given— Award 
not stamped, validity of. 

•The fact that, an award duly, signed by the arbi- 
trators ia not stamped, does not affect its original 
validity. 

A valid award ordinarily operates to merge and 
extinguish all claims raised in the submission, and 
after the award has been made, the submission and 
the award are the only basis by, which the rights of 
■ the parties are governed and constitute a bar to any 
v^^tion on the original cause of action. ■ 


Arbitration and award— contd,. 

Where a party contests the validity of an award, 
the onus is on him to prove that the award is bad. 

An agreement to recognise any award the arbi- 
trators might make, even though it is beyond the 
scope of the disputes mentioned in the reference, is 
binding on the parties to the reference. 

The ordinary rule that, as tho submission only 
refers to the arbitrator the question between the 
parties, the moment he touches the interests of a 
att anger his authority and bis award are void, can 
have no application to cases of partition of joint 
family property. 

Where the parties by their conduct and by the 
terms of the reference show that the arbitrators are 
at liberty to got information from one or all of them 
without there being necessarily a formal meeting 
with all the three parties present, it is not open to 
a party to object to the award that it was passed 
e.c parte and without just cause. 

Where arbitrators are expressly anthorised to 
proceed with or without making inquiries, and to 
arrive at a decision in whatever way they like, it is 
open to them to take into consideration a document 
purporting to be the draft of a Will unsigned by the 
testator and to regard it as a genuine and valid 
document 

A party who seeks to upset an award, and who 
fails to do so, cannot claim a decree on a ground 
which is quite inconsistent with his plsint S 
Bamchand Gobdasmal V. Gobindram Gubdasmal, 18 

S.L.B.76 337 

Settlement by agreement of partiest 

whether an ard— Persons not parties to settlement, 
whether bound- Contract for sale or exchange of 
lan-i— Possession, suit for, maintainability of— 
SpeciU performance, decree for, whether necessary— 
Contract, whether can be enforced as against some 
of several vendees Specific Relief Act (I of 877), 
s. IQ— Civil Procedure Code (Act Vof\\}0i*),0 VI, 

■ r. n— Amendment of plaint— Posseesion, suit for— 

. Specific performance, prayer for, whether con 6s 
added. 

Wher© ft porsoo is asked to act as mediator in the 
settlement of a dispute, and records a settlement 
agreed on by the parties, his act is not that of an 
arbitrator, and the record made by him is not an 
award, and if that record is at all operative, it is 
so only as a contract as between those who have 
signed it. It oan have no operation whatever 
against a person who never joined in it 

V\ here there ie a contraot for sale or exchange of 
land, no decree for possession can be given 
the title is completed by specific performance of the 

contraot , , 

A plaint in a suit for possession can be amenoett 

• by the addition of a prayer for specific performance 
of the contract by the execution of a conveyance 
-by the defendant. 

The amendment can be allowed even by a Coip 
; of Appeal if the evidence on which a de«ee can M 
passed on the plaint as amended, is before the 
. Court or can be easily obtained and the defendant 
oan be compensated by costs for any prejudice e 

may have sustained or may sustain. 

here a number of persons oomUno to p^ 
-perty, parte, of which are owned by some oxthefll 
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with other persona individually, a claim by the 
vendee (or enforcement of the contract as aRainst 
some portions only of the property will be sustained 
if the portions cisimed can reasonably be enjuved 
independently of the remainder. M Sohramaxia 
Iteb V Kalyanasdnuaram Iyer 233 

Assam Lana Revenue Regrulatijn 
(lot 18:36), SS 23, I 54 

sioner, whether h is power fo bctHe bouiulary dixi-ufe 
coming to his knowledge otherwiser than »n course 
of seUlement proceeding -Civil Court, whether cun 
entertain suit regarding fcounrfari, dispute in respect 

of xohich Deputy Commissioner has passed order 

Jumdicfiort of Civil Court, when ousted 
In order to give a Settleme .t Officer jurisdiction 
under section .3 of the Assam Land fievenue 
Regulation there must be a report by a Survey 
Officer concerning a boundary dispute that has come 
to his knowledge in the course of his survey. The 
Regulation gives a Deputy Commissioner no power 
to settle a dispute which arises long after the 
settlement proceedings and which comes to his 
knowledge on an application from one of the parties 
concerned. 

vyhero the order of a Deputy Commissioner 
deciding a boundary dispute on the application of 
one of the parties concerned does not appear to be 
one which is tinal by reason of its having been 
passed under section 2.i of the Assam Land Uevenno 
Regulation, nor does the order show under what 
section the Deputy Commissioner purported to act, 
the Civil Court lias jurisdiction to entertain a suit 
regarding th« dispute. 

The question whether the Civil Court has juris- 
diction or not depends on whether the order 
of the Di'puty Commissioner wasorwH.s not passed 
under section 23 of the Regulation. C Ham Kcmak r. 


Chandra Kant.v 

S. 154 


529 

529 


Award, QUog of, what amouDtR to— 'Applicatioa 
to Ret aside — Liaiitatioii. See LimitatiOaN act, 
190S, 8 . 12 46 

BfttW3r& psperSi evidentiary value of. See 
Bengal Tenakcv Act (VIJI B.C. ok Jfc85), r, 163 

« *9 

BenamI transaction— Burden 0/ p-ooj— 

. Courtf duty of. 

Id matters of benami transactions, it is essential 
for Courts of law to take care that their decisions 
rest not upon suspicion, but upon legal gniunds 
ostablUbcd by legal testimony At tJic* simie 
tioio, tbe Courts ougt.t nut to approach eucii 
trabsaciions with that scrupulous rigour which 
iu other systeme of jurisprudence may 
demand the eiisteoco of the clearest possible 
evidenoe that the ex facte owner of prop^^rty is a 
trustee for or bolds the same for the interest of 
another. Even a slight quaotity of evidence 
will soffice for the purpose of showing that the 
tensactioD was a sham The person who impugns 
the apparent character of a transfer luU't, however, 
ihow Mmething or other to establish that it is a 
benami or sham transaction. 

Wf hypothecated among other properties, a share 
lo a oeit^o mauMa, The mortgagee obtained a 
flaowe on t}}e bond against W, ond soni? of ilic mort* 


gaged propertlea were said, iucludingthe share in th*. 

ir. who Obramed po^se-sionand . onfcinued to receive 
the rents and the profits up to the time of her death 
i>hortly before h^r death she bequeathed this nrn 

perty to if., the appellant, and he obtained pos^ea 

emnofit. .After the deaths of B ani the^mor ’ 
gagee, th« present suit w;.s brought for a denlar* 
tv„i t..at the -hare in the beio^^to 

B., but remained IF.'n, R ’* purchase being a siLlate 

tr«m..iction, and that the property was held in her 
n.me for IF The High Court decreed th" 

ouncH: ’ ® ‘o the Priv^y 

to prove 

that .B. a. ownership was fcenamt for IF. and that the 

fact of the action having been brought after rears 
of possession and when the principal parties to^ fh- 
transaction challenged and also the mortgagee were 
dead was a circumstance not without weight in 
such oases and involved a certain addition to that 

benami cases 

undoubtedly rested upon the assercor. p O' 

M.^Tn I" tv'-'N “A" ("-lO) 

^rfo ' '8801? 

9- ^U— /toad cess return, statement in, value of 
— Rent^ rate of^ determination of, ' 

A statement made by a landlord in a road cess 
returu is not merely an admission, it is a statutory bar 
under section 20of the Bengal Coss Act to recovering 
rent at a rate higher than that shown in the coss 
return. C Prasanno Kumar v. Si» Krishna 

Sing II A Sarma 202 

Bengral Estates Partition Act rv 
B. C. of 1897), S* 4-*— Purtition— Collector 

DMclhor cau assess rent. Sve Be.ngal Tenvncy 
Alt .VIII Of B. C, 188 )', s. 163 lO 

Bensral Landlord and Tenant ProZ 

® Of 1859), 

SS# 14, 2^ -Notice of enhancement of rent, period 
of oifcratxon of— Suit to recover rent at euhunced rate. 

^vhen maintainable. 

What section 14 of the Bengal Landlord and Tenant 
Procedure Act of I80y requires is that not less than 

three months’ notice should be givou if the landlord 

intends to enhance the rent of on under-touant or a 
raiyat. It cannot bo hold that a notice which gives 
over nine months is a notice which fails to comply 
with the provisions of that section. *' 

The <.bj-c. . f Mciioi, ^ o. ii.o l.ci.giil ..undlord an J 
leiuiJt .roioOiir.i Act i,» r, in ih..t a suit for 
ciibuiicomout siiiiuld not bn broiighi without previous 
due notice But it does notfollow that when a notice 
under that section is once given, the suit for enhance, 
ment of rent cannot be brought two or tliroo years 
afterwards. C Adiioykhwaki Debi c. Banoshiram 
Kajuansiii ^2 

■ 29— Suit to lecover culiaiiced rent, 

when maintainable See Ante, s, 4 62 

Bensral cand Registration Act (VII 

t. Of 18/6;, s. 78, scope of. See 

' IVIL PBOCEDUBB CotiE, S . 16 

Benarai ,Lanu Revenue Sales Act 

(XI of — Uokistati iBase. 

OP PROKKRTV Act, s. I M • d) - • I® 
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Bene-al municipal Act (III B. C. of 

SSf 15, 69| rulex framed 

1 n of, effect of - ElecUon.^thcr 

'Rjrdenofprool--Gosts,hy-<ehom iobe botne. 

Municipal elections J-, 

an Lt the burilen rests 

’mnLTho^e who' maintain the validity of an eloL-t.oo, 
notwithstanding an infraction of the rule, to show 
?haUho result was not affected by the xnfr.ngemenL 
Where owing to a transgression of the rule more 
*K n nne half of the constituency did not vote at 
than 0^®- jjot shown that the result 

rftto elortion had not in fact been affected, the 

“’irorr„r; tiircttrarfho^^e h^ th. 

“““Thf ft Sc ' oUle'ret“aii'Xerea^ 

otrtfmw in the discretion of the Court, be ordered 

costs. C 0“o““rc 

OF Dacca Mdsicipality, .0 C. L. J. M 

W N. 189 741 

Benffaf'^^Patni Regulation (VIII 

S. 1 I (3) proviso -Bengal 

Patni ^(emire-HeiUlent hered.lary culUvaiors-^ 
PnJiancement of rent, whether permieM-Lco^e 
ffX rent in verpetuiUj, effect o/-Booa hde engage- 
men! with patnidar, effect of- Occupancy righte, 

ctktrv of* offoct of» . 1 ai 

Rosident hereditary cultivators* to whom the 

proviso to section Hof the bong.d Palm Regulation 
Sf 1819 18 applicable, are not liable to pay higher 
rent on proof of the condition on w-hich their rent 
is liable to enhancement under the Bengal Jonauoy 
Act Such tenants are not liable to pay any rent 
in excess of their engagements with the previous 
paentdar, unless such engageraehts are cancelled on 
the ground that they were not made in good faith. 

The acceptance of a lease by a resident hereditary 
cultivator fixing the rent payable by 1 »‘«h Per- 
petuity does not take away tho status which he had 
as resident hereditary cultivator so as to make the 
rent payable by him onhanceable under the provisions 

of the Bengal Tenancy Act. ^ , 

In the absence of alease proving a bona Reengage- 
ment made with the tenant by the previous poJm.lar 
fixing the former’s rent, the tenant as a resident and 
hereditary cultivator gets no protection from the 
proviso to section H of the Bengal Patni Begulation. 

Where a pulnidar can only enhance the rent of 
his tenants by special procedure under the Patm 
Begulation, he cannot do so by an entirely different 
procedure under the Bengal Tenancy Act. 

Where tenants hold land under a lease fixing the 
rent payable by them in perpetuity, the fact that 
they have allowed themselves to be entereo in the 
Be^rd of Bights as occupancy tenants does not put 
BP end to their rights under their leases nor does 
their action amount to estoppel. O Hashai 
Ohandba Ghattbbjbb V. Bhabadbb Chattbbj^^ ^ 

Bengal Public Gamblingr Act 
- (II Of 1867), SS, 3, 4-aame transaction— 
Joint trial, legality of. Sec Cbimjnal J bocbdobe 

V Cop*i 8‘ 239 tBP 


Bengal Tenancy Act (VIII B. C-<rf 
1885), See Transfeb of Peopbrty Act. Io 


# — 

s, 5_Landlord and tenant— Lea$e, con. 

5 ( ruction of-Lessee, whether 

~ Appeal, eccond-Occupancy rights, acquisition of 
Q.^Zn, whether can be raised for first time m 

wa, granted f 

tenant settled on any portion of the 

the lessee would surrender to the lessor that portion 
Ind woutd get in oxcnange for the same lands o 
similar description, and that the lessee wonld not cut 
down any tree, nor would he have any right to seM. 
to make a gift of, or to transfer any portion of the 

yl/d ^thal^tlie land was not settled with the 
lessee for the purpose of settling tenants thereon. 
anTthat the interest created by the lease was that 

Wherra question as regards the 
rl<rht of occunancy by an under raigat, or regarding 
S" igbf of a Jnant holding over, ia not ™.ed .n 

the lower Courts, the High Court m f 

will not allow the point to be urged for the first 
time. C Gaziraddin u. Ganoaram 

SS. 6 , 7, 8 , 9— Landlord and tenont— 

Re„t enhancement of— Reclamation lease -Proyi. 

.?o«/or/«(ur. anhancemanf “/ 

that »io,rimwm rent proeided for is to he fi 

When land is let in Bengal “9°“ 
purpose of clearing jungle or 
ind provision is made for a gi-adual 
the rent up to a prescribed maximum a 
arises that the maximum so preson^d » 
full rent as long as the tenure subs sts The genem 
provisions for enhancement . c^e. 

Bengal Tenancy Act do not apply to 
P C Port (.akningand f t, J. 

I.TD V. Katyani Debi, 37 M. h. J. 678 ; l 7 • • • 
1061; I U. P. L. B. (P* C.) hi 

S, 2 1— Occupancy rights, firm, 

can acquire. See Hindu Law-Bndowmbat 106 

.5 22 (2)— person , who IS b 

sharer propnelor, can be <Wi d 

A person inducted on to land f Jalti. 

as a proprietor, and as a person ‘ ^ 

vate the land with his own - .gx f ^^0 

person” within the meaning of section 22 ^ ^ 
Bengal Tenancy Act, even though he 
sharer proprietor. Pat Emamuddik u. MoBAMHAD 

Rashicdl Huq, 4 P. L. J- 6t0 

an fiQfl) (b)— Oiua PrcMdure 

„„der . .0, Bengal lenann 

restraining party from proceeding 

legality of- . __Jar seotiou 69 

A Revenoe Court is competent, m ^ * 

(I vb) of the Bengal ti the 

dispute between a landlor^nd a , ia 

proper shares of the produce to which eaon 

A Civil Court has no -«aer^otiott 

inju lotion to a pMty to a . f„;ng. him from 

40 of the Bengal Tenancy Aot reetraixung 
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farther proceeding with an application made by him 
under that section to a KevenuQ Court. Pat 
Bhajan Abie v. Gangkshwar Koar, il9i9/ Pat. 46' 

37 

ss. 49, 85 (I), 167 — Landlord and 

tenant^ 8ub4ea6t by raiyat, vaZichVy of -Sale for 
arrears of rent Snb^tenanry tohcther incumbrance 
— Annulment of sttb^tenancy^ tvhether rtecessary— 
Notice to qnity $ub*(enani^ whether entitled to. 

A 8 ub»lea 80 granted by a raiyat without a regis* 
tered instrument and without the consent of the 
landlord is void as against the landlord under 
section 85, clause of the Bengal Tenancy Act. 

The provisions of section -67 of the Bengal 
Tenancy Act for annulment of sub-tenancies and 
tbe provisions of section 4^ of the Act, which 
require notice to quit to be served on the under* 
raiyat, have reference to cases where there is a 
subsisting tenancy, which stands good against the 
landlord unless it is put an end to in the manner 
provided in those two sections. here the sub-lease 
is invalid from tbe beginning as against the 
landlord, it is not necessary for him to annul that 
which has never been operative against him, C 
Bhuban Mohan Guha v. Shbikii Badan, 4Ai C. 76^; 
30 a t, J. JOi 334 


SS. 54» 67f I6^ (c) — arrears 

off what are-^lnterest payable on arrears, whether 
rent. 

When rent falls due and is not paid, it becomes 
an arrear under section 6i of the Bengal Tenancy 
Act, and carries interest under section H7, and the 
amount paj^able as interest is thus part of the rent, 
within the meaning of section ic of the Act. 
C Bau Lal Das v. Bandi Ham Mookiiapadiiya 

996 

S. 67 V 96 

s. 69 (1) (b) 37 

— ^S.85<l) 334 

8. 95 -Civil Ptocedure Code (Act V of 

1908^, ss. 2 iIZi bO— Common manoycr, icAc- 

ther public oPicer — Suit ayainst common maftayer 
^Sanction of Court, ivhether neccssary^Notiec to 
comTnon manager, whether necessary ^Officer dc facto, 
acts of, validity of 

Aooniinon manager appointed under section h6 
of the Bengal Jonancy Act is a public oJhcer 
within tbe njcaciug of section Z \t7) df of tlio 
Civil Procedure code and a suit against him for 
accounts cannot be maintained without service of 
the Qotioe contemplated by section ^0 of the i ode, 
and without leave obtained from the Court which 
appointed him. 

AoU of ofBoers de facto performed by them within 
the scope of their aasume o0cial authority, in tne 
interesti of tbe public or third persoos and not for 
their own bene dc, ate generally as valid and binding 
as if they wore acts of otfioers iU jure and cannot bo 
oollatsratly impeached* C Bsm Madiiau Upesuba 
O uAHDBi SiNQiUi 30 0. li J. 21 0. W. N. 

— 8.06 ^Common manager, whether can be 
^pointed to share of Oitate, 

Under aaofcioii of tbe Bengal Tenancy Act the 
appointment of a common manager to a share of 


an estate, and not to the whole estate, is illomi O 
Mohiki j.ai, Pakrasi w. Nogenda Nath PakSbi, 30 


0. h. J 26i 


„ . , iOO~Rules framed hy 

Lalcutta High Court unier s. iW», r 4 Suit bu 

common manager againal ex-manager for account and - 
recovery oj balance due, whether maintainable- Sane, 
tion of District Judge, whether necessary— Failure to 
obtain sanction, effect of. 

A suit by the common manager of an estate 
against an ex-iuanager for account ana for recovery 
of such sums of money as may upon account being 
taken be found due by tbe latter, is for the purposes 
of management of the estate as contemplated 
by clause 3 of section mj. of the Becgal ienanoy Act 
and is maintainable 

f’er Chose, J. - Hut such a suit is not maintainable 
without the sanction of the District Judge as 
required by rule 4 of the rules framed by the High 
Court under section lOO of the nengal Tenancy Act. • 

U here the District Judge is cognizant of the steps 
being taken by a common manager for the purpose 
of recovering what he considers to be duo to the 
estate, and passes orders practically allowing the 
conimoti manager to g ) on with a suit he has 
instituted, this is a sufficient compliance with the 
requirements of section U'- of the Bengal Tenancy 
Act and of tho rules of the High Court under 
section JOj. 

Ocidt, J . — Rule 4 of the rules framed by the High 
Court under section lOU of the Bengal Tenancy Act 
does not lay down that a suit which requires the 
suuction of the District Judge must be dismissed if 
instituted without such sanction. 

This rule is a check on OTpendituro and the only 
necessary consequence of the infringement of tho 
rule is to make the manager liable fer all expODSi'S 
improperly incurred. The chock contemplated by the 
rale is fully met by imposirg this penalty on tho 
manager and tho penalty is applicable to all breaches 
of it. C Hauahmau Faiz u. Sanuys, du 0. L J. 

737 

SS. 98, 100 737 


8. 104, sub-s. (2), order undor, 

whothor cull bo roviewod. See ClvlL Procsdokk 
0» XLV'll, K. 1 39 

S. I04J Record of Rights, entry 


in, as 

to rent—Uvulenrc contradicting entry ^ admissibilif y 
of client decree, ox parto, effect of— Court, tehether 
bound by rate awarded in ox parto decree^ 

Bection i04J of tho Bcogul 'J'eoaocy Act pro* 
eludes the giviog of any cvideoco to coctradiot the 
•tatomeut as to rent recorded in a Bocord of Bights 
where a settlomeDt roll has boon prepared under 
aectioD lu4A to lUlF of the Act, and no evtdonco 
cau bo given to contradict matters which fall within 
section 04J. 

A party who has obtained an eo parte decree for ' 
rent by keeping back tho record ought not to be . 
entitled for all time to get rent at a rate other 
than that which is provided for by tbe Bengal ^ 
Tenancy Act. C PAEirohtA Naeain v* Palei; 
UiSAinf At), 28 0. Wa N. MO 122 

s. J05 271:: 
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- s, 105 — Ou’ti Pi-oced'ire Code (Act 7 of 
)POVi Older assessing fair and eqnitahle 

rent^Jurisdiction -Revision^High Conrty interfer. 
0TtCC 

Where a Tourt has jurisdiction under section lOS 
of the Bengal Tenancy Act ti> assess fair and 
equitable rent, the High Court will not interfere in 
revision with an order made by the Court fixing a 
fair and equitable rent on the ground that the rent 
fixed is not fair or equitable. C Ham Lal r. 

Rot Chowdhury Satish thandra 41 I 

s. 106 —Record of Rights, entry in, suit 

for correction of ^Presumption -Burden of proof— 
Landlord and tenant— Tenant attorning to third 
person, effect of— Adverse possession 
In a suit for correction of the Record of Riahts 
under section lOS of the Bengal Tenancy Act 
there is primarily a presumption in the defendant’s 
favour, and the burden of proof rests on the plaii.t- 
iff to show that the entry is wrong 

Where during the subsistence of a tenancy the 
tenant attorns to a third person, he becomes liable 
to eviction at the option of the landlord; but until the 
landlord indicates lus intention to put an end to 
the tenancy, the mere act of attornment to a 
third person does not transfer possession from the 
landlord to the third person. C Hari Kanta Dab 
Barman v Bibi Nurannkssa 625 

-S. I43A — Co-sharer, suitby,jor arrears 

of rent — Form of suit. 

The essential principles underlying section 148 A 
of the Bengal Tenancy Act are ( I ) thatthe suit should, 
in form, be for the whole rent and in substance for 
the separate share of rent in arrears, \2). that the 
whole body of landlords are impleaded with the 
allegation that the plaintiff has not been able to 
ascertain what, if any, rents arc duo to the former. 
In such cases the whole rent due mast, in the nature 
of things, be always a matter of speculation for the 
plaintiff and he is entitled to assert that he believes 
that his share of the rent due is the entire rent due 
and ask the Court to decide on the accuracy of that 
belief, if and when the impleaded co-sharers appear 
and claim any arrears as due to themselves If 
his belief is accurate, the Court will give nim a 
decree for his share of the rent only as being the 
entire rent due, if inaccurate, the Court will 
investigate and decree the arrears due to the 
impleaded co-sharers as well. Pat Ram Ubyan 
S iMOH V. Pardip SiNCU, A P 1.. -I 60 > 91 

- ■ ■■ S« 1 53f applicahility of -Suit for rent 

with alternative prayer for assessment of fair and 
equitable rent — Appeal, second, whether lies — Bengal 
Bsfates Partition Act (V B C. oj 189 s. <*4— 
Partition - Collector, whether can assess rent — 
Batwara papers, evidentiary, value of. 

Section ib^tofthe Bengal Tenancy Act does not 
apply to a suit for recovery of rent, with an alterna- 
tive prayer for assessment of fair and equitable rent. 

Under section 44 of the Bengal Estates Partition 
Act the Partition Deputy Collector has authority to 
assess rent, 

In a suit for rent the entries in'batwara papers 
.prepared under the Bedgal Estates Partition Act 
$ae some evidence of the existence of the relationship 
landlord and tenant between the parties and also 


Bensral Tenancy Act-contd. 

some evidence as to the rents payable by the defen^ 
ant. C JoTiNDBA Nath Hoy v. Irof Golder 19 

S. 153 ^iUnl suit — Adverse ^ssession of 

third partisSf finding on^Question of tUUj vshether 
decided— Appenlf second^ whether lies— Finding on 
question not in issue^ effect oJ. 

The finding of a Court in a rent suit on a quea- 
tion of adverse possession which does not arise 
at all, is not a decision on a question of title and 
is consequentlj not open to second appeal under 
section 153 of the Bengal Tenancy Act 

Where a Court records a finding on a question 
which is not in issue in the suit, such finding 
operative. C Kali ibosunma v. Asgab 576 

S. 153 -Rent suit valued at less than 

Rs. 00- Appeal, second, whether lies. 

No second appeal lies against a decree passed in 
a suit for rent in which the amount claimed does 
not exceed a hundred rupees, and in which no ques- 
tion of title has been decided, w Kristo Dab 

V BYOMKESH CHDCKERBOrTT 

s. 1 5»S (2 ) -Sale of holding for arrears 

of rent — Notice to co-sharer landlords, failure to give, 
effectof— Sale, validity of. _ 

The provision of sub-section [i) of section 158B 
of the Bengal Tenancy Act as to the giving of 
notice to the co-sharer landlords before the sale of - 
a holding is mandatory and not directory and the 
provision must be complied with before aco-sbarer 
landlord can bring a tenure or holding to sale iu 
execution of a rent decree, and v-he failure of the, i 
Court to serve such notice would render the sale in- 
valid. C Ahamad.Biswas V. Bejot Bhuban Gopia , 
23 U. W.N.y-lii 80 o. L. J. 13.i 019 

- 33 , 159* 160(C) — Landlord and tenant 

—Lease for term of years -Betel plantation, whether 
protected interest — Sale in execution of rent decree 
— Purchaser, whether takes land subject to protected _ 
interest. 

The interest of a tenant in land on which a borag 
or betel plantation has been made is a proteoted • 
interest within the meaning of section ‘bO of the 
Bengal Tenancy Act, although the tenant does hot 
hold the land under a permanent lease 

A purchaser of a tenure at a sale in exeention of 
a decree for rent due in respect of land on which 
there is a lorag or betel plantation, made by a 
tenant who originally held under a lease for a term ■ 
of years but afterwards held over on pay went of - 
rent, taxes subject to the protected interest of the ■ 
tenant and the rights of snob a purobasor aw., 
controlled by the provisions of section iftH of the i 
Bengal Tenancy Act. C ABKOTA UBAB'. 

DYl W KaMINI PROBHA *\A0 IW 

^ S. 160(C)— Betel plantation, 

proteoted interest. See ante a. t6» I®® 

— s. 167 . 

S. 167— Notice to annul incunihfttneo- • 

Service of notice, mode of— Personal servtcef whetner 

■ neceseary — Appeal, second -Finding us to serwee of i 
notice, whether finding of /act. 

A notice annulUng an incumbrance under section 
167 of the Bengal Tenancy Act must,- 
practicable, be served personally- Other methods o 
service can only be adopted where personal eerriw 
cannot reasonably be eSeoted. ^ 
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Bcnfiral Tenancy Act-contd. 

A finding of the lower Appellate Court that a 

under section J67 
ot the Bengal Tenancy Act wae propcrlj served, is 
no H QQdmg of fact and can be questioood in second 
appeal C IUm Gobinoa v. Bajani Kanta Das 

570 

— S. 169(C) 996 

lOToi 174— Contract Act OX of 

D * j *■ ®PP^«coi)i7i/y o/— Taluk, sale o/— 
Kant.decree, execution of— Payment made by pur. 
chaicr of portion o/ taluk to save taluk from sale 
—Sait for refund of payment, maintainability 

One B purchased a taluk at an auction. Plaintiffs 
purchaaed a share of it from B and D purchased 
the rest from the heirs of B The superior landlord 
Obtained a decree for rent against the heirs of B. 
and threatened to bring the whole taluk to sale 
lo Slop the sale the plaintiffs deposited the decretal 
amount IQ Toiirt. In a suit by the plaintiffs for a 
refund by the landlord of the sum deposited by 

them a? well as for a declaration of their title to 
the land: 

Held, (I that the plaintiffs were entitled to a 
declaration of their title but were not entitled to 
get back from the landlord the decretal uniuuat 
deposited by them, as they wore jointly liable for the 
rent payable for the whole taluk-, 

(2 that the deposit was obviously made under 
section 74 of the Bengal Tenancy Act: 

i3^ that as the deposit was not made by mistake 
or under coercion or under stress of legal process, 
section 72 of the Contract Act did not apply. C 
Kamal Krishna v. I'rary Muifo.v 553 

S. 174 553 
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s. 195(c) 271 

— Ch. X, ss. I03A, 106 —itecord oj 
Right$^ enir\f in - Pt cut^mption 0 / corr^ettveu^ 
Bnxt for declaration that entry is wrong’^Litniia- 
lion 


Bengal Tenancy Act-oouoid. 

the Bengal Tenancy Act. and unless a suit to recover 

prescribed 

by that Article, it must be dismissed as barred bv 

hmitation. C Pancho Kapali u. Jajnrswar MAom 

Revenue Code, s .^79 

^Landlord and tenant-Notice to quit^Moie Z 
service- ^fusal of past card, whether sufficient 
^rvice— Evidence Act (loflBTZ), 's. II 4 , 111 it _ 
Presumption of fact-Appeal, second-InUrference, 
whether permissible. * 

Section 79 of the Berar Land Revenue Code does 
not lay down any specific mode for the service upon 
a tenant of a notice to quit. A notioe, therefore 
sent to a tenant by means of a registered postcard’ 
the acceptance of which, upon being tendered bv 
the Postal authorities, is refused by him, constitutes 
a proper service. 

Where, upon the evidenoo, a presumption of fact 
under section 114, illustration if-, of the Evidence 
Act is drawn by an Appellate Court, such presnmp. 
tion IB binding upon a Court of Second Appeal 
N Ramchanora Kaniram v Laxhan 62 

Buddhist Law, Buc*niesc -Pre-emprion*, 

Co.heirs, right of pre-emption of, extent of— Procedure. 

A Burmese Buddhist co-heir has a right of pre- 
emption in respect of the uuseparaled interest of 
any particular co-heir in undivided inherited 
property, and the whole bady of co-heirs, except- 
ing those in respect of whose interest the 
exercise of the right is claimed, are entitled 
to settle among themselves which of them 
shall exercise it in any particular case, but in case 
there are conflicting claims among the oo-hoire 
and they fail to como to any agreement, any of 
them may institute a suit to establish his claim as 
against the others and also against any purchaser 
who may have bought or be proposing to buy the 
property in disregard of their rights U B Madno 
Pu Za v. Ma Nqe Ua, 8 C. B. K. (1919 164 468 

Burgadar, whether tenant— Kabuliyat, construe- 
Hon of. 


The period of lioiitatioD applicable to a suit for 
the correotioD of an entr 7 ^ Record of Bights is 
ooDtained ia Article 1^0 of Schedule I to the 
Limitatiou Act, and must be computed from the 
date the cause of actioa arises, that is to sa/, the 
date of the tioal publicatioa of the tfocord, and oot 
the date on which the certificate of fioal publicatioa 
U signed hy the Beveaue Officer. 

A certificate siguod hy the Reveouc Officer is 
MAolasire eyidenoe of the publicatioa of the Record, 
bat the presomptioa as to the correotaoss of the 
arises from the publicatioa which is proyided 
Jor bj seotioa 1 134 of the Bengal Teoancy Act. 
7 Bajani Nath I^sakanic v. Makabak Uahdai., 2i 
0. W. N. 8iS 963 

~ SClli lllv Arti I (a)— Bjeotment, 
•uit for-— Limitatioo. 8ee Hindu Law— Bhoow- 
MM? 106 

* Art* 3— L^esasss rs/Wwip to 

on espiry of license, effect of ^Posseeeion. euU 

f^^UmitaUon 

lioeaseds of a teaaat refaie to racate 
of the period of their iioiese, such 
^ » dispsisessioi it tiie liosasor 
wWothe lueaaing of Article 3, SjhHule HI of 


Where a burgadar executes a kabuliyat as h more 
contract for service, he is not a tenant, but whore 
the documcDt creates a tonauoy, i e , whero the 
contract is oao of letting out the land for cultivation 
and is oot a more contract for service, the bargndar 
becomes a tenant. C Stibikii ^fAN8lr<l t; Brahuj* 
UAYEK 541 

CalC'Jtta Port Act, (III B. C. of 
1893), 8. 84, coinpUiut under, Presidency 
Magistnite, Calcutta, jurisdiction to entertain. See 
CmuiHAt PuocBiicaK code, s. 20 622 

C* P« Tenancy Act (Xf of I898)i 

S* 60^Ltmi/n^icn Act of 1008 , 8cK I, 

Arte \40-^TraniJer of Property Act {IV of 1832;, 
$. 1 Id —Occupancy tenant •Suh^lease, perpetital, grant 
Qf — Bub-lessee, position of ^Prescription, ocr/uisiiiCcn 
of title throagh^Rjectment, suit for -^Renewal of 
lease —Limitation. 

Plaintiff, an occupancy and ordinary tenant of 
certain fields, aaed to eject the defendauts, who 
pleaded a perpetual lease in their favour by the 
plaintiff, but it was found that as that lease had 
been granted after the Central Provinces Tenancy 
Act was passed, it was valid only for one year and 
the plaiutilTs suit wae decreed. The defendant* 



iols 

C, F. Tenancy Act-condd. 

appedod -and .ndonded that their possession having 

ilLme wrongful after 

iho tenancy was determined, the suit was ba"ed 
limitation under Article i:th of Schedule I to the 
Limitation Act and that they had by 

prescription the status of perpetual . 

Add, applying the principle of section 6 ^e 

Trao8f;r of Property Act. that the payment of rent 
by the defendunts and the acceptance of the same by 
X plaintiff resulted in the renewal of the iease every 
year until disputes arose and as the suit was 'nstitut- 
ed within two years of such diPputes it was not 
barred under Article 139 of Schedule I to the 

Limitation Act. ^ _ . . 

As section 60 of the Central Proy nces Tenancy A ct 

1S9«, precludes an occupancy and ordinaij tenant 

from granting a perpetual lease, a sub-tenant of 

such a tenant cannot acquire title by prescription, 

as DO such title is recognized by law. N Nathd ^ 

GaNGADH^ 09_i^a,idloj-d and feitant—Hhogra land 
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—peimaneni lease granted by landlord— Eject- 

ThSie is nothing in the terms of section 6^ of 
the Central Provinces Tenancy Act from which it 
may be inferred that every tenant holding sir 
lands is on that account liable to be ejected, nor is 
there anything in the section winch would bar the 
defendant, in a suit in ejoctment from b/ioffra land, 
from setting up a permanent lease granted by the 
proprietor himself. The granting of such perma- 
dent leases by proprietors of hhogra land is not 
forbidden by either the Tenancy or the Land 
Revenue Act, Pat Aditya Prasad e Parmanaxda 

Patel, 4 P. L. J f*05 sot 

Cess Rcturili entry in, value of. See Landlord 

AND Tenant 9.;5 

Cessat ratio cessat lex, applicability of. 

See HINUD Law— Inheritance 630 

Cesses, legal and illegal, tests for deteniiiQ. 
inc See Civil Procedure Code, ss. U 33 

ChW Naarpur Encumbered 
Egt ites Act fVI B, C» of I c376i, ss. 3, 

9 17, !9 — Esfate under control of manager — 
Holder of estate, wocther can grant permanent 
lease. See Tran-eer ok Proi'krty Act, s ois 33 

Chowkidari ChaKran lands -Re«u»ip. 

fioH by Government — Settlement ivith Zomiadar, 
ejfecf of— Putiiidar, rights ol. 

Where chowkidari chakran lands are resumed by 
Goyeriiment and are settled with the zemindar, a 
clause in the lease giving the zcmindfir full power to 
appoint or dismiss the c/ioicfcidar? has not the effect 
of reserving to the zemindar and excluding from tlie 
putni the c/u)u’fcuiart chakran lands. C Ananda 
Chandra v Kiransashi Df.bi 004 

Civil Procedure o-e (Act XIV of 

18 2), s. 46.^ — Civil Procedure Code (Act V of 
0 AXXil, r. 7— ComprowiiKC, pefifion /or, 
on behalf of minor — Application for sanction of 
Court, statement in, (hat compromise was for minor's 
iignefit — Endorsement o) Court on petition- Order 
not ejopressly stating that compromise is for minor’s 
ienetit, effect of— Petition stipulating for sale of 
minor's properties not subject of i-aainama— Guardian 
ad litom, poioci of, to sell property of minor— Father 


Civil Procedure Code- 1882 -concid 

of minor joining in sale with guardian ad litem, 
effect of. 

An order of Court sanctioning a compromise on 
behalf of a minor party need not on the face of it 
state in so many words that the Court has considered 
the terms of the settlement and has come to the 
conclusion that the settlement is in the interests 
of the minor. 

An endorsement of Court on the petition to 
sanction the compromise, which sets forth that the 
compromise is in the minor’s interests, to the effect 
that the petition is granted is a sufficient compliance 
with the provisions of section 462 of the Civil 
Procedure Code of 

If n compromise is binding, it operates as 
to the trial of any question forming the subject- 

matter of the compi-omisc. 

If a Court sanctions an arrangement bnt some ot 
its provisions cannot be embodied in the decree 
because they do not relate to the suit, those provi- 
sions can be enforced against the minors though no 
by way of execution of the compromise decree 
Where in pursuance of a compromise a sale ot 
the minor’s properties is effected by the father and 
also the guardian ml lif^m of the minor, the sale is 
good, though the guardian ad litem may not have the 
power to act on behalf of the minor 

Per Abdur Rahim, .r— Where an arrangement is 

sanctioned by the Court involving the sale of a 

min'ir’.A properties.it is within the competence of the 

guardian ad litem to effect the sale iVl Kaja- 
COPALAN V Scbharama Iyer, 9 M W 

Civil Procedure Code (Act V of 

1908), S. 2 (17) (di -> ommoD manager 
under Bengal Tenancy Act, whether public om^^ 
See Bengal Tenancy Act, s 9> 

SS« 7, 94, 95, O. XXXViii* 


r. 5, O. L— Provincial Small Cause Court, j^wer 
of, to attach moveables before judgment— Orders 
excluded from jurisdiction of Small Cause Court. 

A Provincial Small Cause Court or a Cowt 
exercising the powers of a Small i ause Court as 
power to attach moveables before judgment.^ 

The orders excluded from the jurisdiction o a 
Small i.ause Court are those speoiScally mentioned 
in section - 1 of the Civil Procedure Code as mjun^ 
tions or interlocutory orders, that is to say, o™® _ 
under clause (c or clause e of the sec’ion 
Kl'mdd Behari Pal V. Hari Chaban 

7i7;a-C. UJ. 7» , . 

S. 10, appltcabilify of— Stay of suit, when 

can be ordered — Injunction— High Court, power oh 
fo resfrain a patty before it from prosecuting suit tn 

Hofussil Court. , . 

Before an order staying a snit can be made nna 
section u of the ivil rocedore ode there mns 
be substantial identity between the matter m 
dispute in the second suit and the matter of 
the matter in dispute in the first suit Md i' ® 
must be a similar aubsiantial identity in the ma 

of parties. . , 

A .lodge sitting on the Originsil Side of the ^ 
High •:ourt has jurisdirtion to issue 
restraining the defendant in a suit before _ the ig 
Court from proceeding with a suit institute . 7- 
him' in a Mofussil Court in such a way. as to.aeiaj 
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Civil Procedure Code— l903~concd. Civil Procedure Code— 1903 -coHtd 


or embarrass the tri^l of the suit in the High Ho-irt 
B Mucchand Raichand u Gill anoCo. 21 Bom. 
L. a. 518 

S. 10- -Stay of gait, when can be orclerei- 

Concurrent juriaiiclion, v'hat is. 

Before an order under eection 1-'>of the Civil 
Proceduro 'ode can be made the -Courts in which the 
two suits ars peading -niist be shown t'' be of cna- 
current jurisdiction, in the sense that the suit to be 
stayed could be tried by the Court in which tbe 
first suit was instituted. P Paira Mal and Sons 
V. Raj Narain and Co. 114 P. R. I9i9 467 

“ SS» Ilf 48 (,2) -“Execution of decree, 
(ipplicafioft for, after 12 years from date of decree — 
Limitation, saving of —Force or fraud long anterior 
to application, whether saves limitatioti—Plea of 
/■raud oi /orcc, absence of, in last execution applica- 
tion, effect of Res judicata. 

A. decree-holder, availing himself of the plea of 
force or fraud under section W ( 2 1 , Civil Procedure 
<’ode, as saving limitation in respect of an execution 
application made after 1 '^ears after date of deoree, 
is not restricted to proving that the fraud or force 
occurred within » years of the application. Ho is 
entitled to the benefit of the proviso oven if the 
fraud or force was long anterior in date. 

The failure to plead tho saving of the Uniitation 
bar in an aoplication for execution will not operate 
as res jiflirafa for a 8iib3e<pient application IVI 
MyoeE.N Kowther v. Mohammad Abdul Aboul 
Qakkuk, 10 L. Vf. 686 862 


— s. li.p. XLIf r. 27 — Rent suit — Rf>3 
judicata «u against pro forma dejendants— Hatter 

not in dispute— Appeal-Appellate Court, p/tu'er of, 

to admit fresh evidence, when to be exercised. 

In a suit for rent by tho plaintilTs, who were 
co-sharor landlords, tho defendants sought to use a 
judgment in a p-evious rent suit between otlier 
co-sharor landlords and Clierasolvos in which tho 
plaintiffs in this suit wore pro forma dcfoiidants: 

Held, that tho <leci8ion in tho previous suit for 
rent conid neither bo binding on the present plaint- 
iffs nor operate as res judicata agiinst them on 
matters which were not or could not bo in issue 
in that suit bet ween them as pro forma defendants 
and the principal defendants. 

Evidence not tendered before the primary fourt 
ought not to be admitted by the Appellate Coart, 
unless On examining the evidence ns it stands some 
lacuna or inherent defoct becomes apparent, and not 
merely Ijocaase a disoovory is mode, ontside the 
Oonrt, of fresh eridonce and the applioatioo is made 
to import it. C Aparna Cuarak Chabri u. Oopi 
Natb Sahanta 567 

“ ' &■ I I— Bes jndioa t a— Contrary deeitiona 
bstwssn partMS in respect of similar queetione— 
Oewri of juriedietion eompetent to try such rah* 
ssfumt rtut,' meaninff of — Court deprived of juriedic- 
Mon before fudgnent, effect of Landlord and tertnnt 
^Water taken with landlord's consent — Saraaari, 
iovy of, legality of — Legal and illegal eeseea, teste for 
^•Mruiininy— Baswarmn Koil Mahamai, Kanganam, 
^yemutti, Pakkilai, Amanji, Varapattu and 
**(^ipatta lands, meaninysof. 

Qytlop* that hare been onoe settled between tbe 
pArtlee are not tbe less ree judicata un tbe ground 


that aimiUr qoestion=i bitwo^n tho .samo parties 
havo boou dooidoil or.horwiqo in other litigitiou 

A lourt which li 1 1 j irisdictioo -in (,h > ti n » of tho 
iistitution of the first .suit to trv tho subsequent 
Slit bus vas ispriv ».] uf such j iris If,,-,- ,,i bylegis. 
lativ enact n‘nt bjfu' s jnlg nint ,vas Dronouticed 
m th) first suit is a 'ourt onoitsnt to try such 
subsv, nut suit vinhin th» neniu? of seotion il 
Civil Procedure ode ’ 

1 char ge in oxesss of the prior dry rent for water 
taken by the to uant is not an enhancemoub of rent 

Whore water is taken by the tenant with the 
permission of the landlord to irrigate his dry lands 
it is only reasonable to infer a contract between 
the parties that the landlord shall be entitled to a 
reasonable compensation for the water. 

Where tho tenant ntilises the water for loss re 
muneratjvo crops as ootcon. chillies, eto., and savasari 
iUogar*^ ^ been levied in the past, the levy is not 

•Vhile more length of payment will not make a 
coss, which is purely voluntary or which, on its 

'a • * hinding; character, pay. 

meat during a long coarse of years will be presump, 
tive evidence that the payment of a oess had a letral 
origin, if the oess is of snob a nature that a contrSfc 
to pay It may be reasonably inferred. 

Cesses in connection with temples are narelr 
voluntary and the Un ll.irl is not entitled to the levv 
of koU tnah'imi.i ^ 

Moining of varapafftt and varisaipattu land* 
explained. ‘«*u«8 

The levy of kangnnam, tayemutti, pakkilai and 

amoB;» disallowed as regards iMrlsaipatta lands IW 

VeNKATACBBLAM ChETTV V. AtTAMPBRUMAL Tevav 
37 M.L. J. 248 ; 42 M. 702, (1919) 41. W. N. 768 ’ 


S. 


I I— Res judienta, decree ngainst 
minor whether See Hindu Law Minor 4,10 

—ss. I I, 144, O. II. r. Z-Resuutiot 

application for, when can be made-Declnvation 
that decree is null and void— Omission to ask for 
restitution -Application, suhseguent, for restitution 
matntcinability of — Estoppel, ' 

No r-isiriction is contained in section 141 of tho 
Civil Procedure Code as to tho manner in which 
a decree should bo varied or reversed, and noun 

with faw" accordance 

The omission to ask for restitution in a anil 
for a deoUration that a deoreo la null 
does not amount to a representation that tho rlo-l.i 
to restitution is relinquished. Even if it does 
amount to suoh a reprosontatjon, it would not 
operate as an estoppel, being a more statement 
of intention or promise de future. S OHirrV., 
Mahombd V. Lal Orano. 13 S L. B 168 i4eo 

./ Expl. VI— auit on 6sAal/o/ con? 

mumty m respect of n public right-PartZ, 
interested, suhs-quent suit by-Xa^ter directly 
#u6-.««nftallyin,M« — lies judicata 
Plaintiff sued on behalf of himself and the 
Muhammadan community for a declaration to the 
effect that the land sold by defendant Vo ? fj! 
defendant Vo 2 w way/ and that tho aale-deed wm 
nail and rofd. ft appeared that in \HHH nfatniiW 
l»h.U of him«lf .„d the Meh.m„..dr 
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Civil Procedure Code- 1 908-coiitd. Civil Procedure Code-I908-coiitd. 

s. 20, O. VII, r. 10 — Honiract entered 


liad broujjbt a similar suit against dofondant No. 1 
and (me L: 

Beld, {') that Explanation VI to section 11 of the 
Civil Procedure Code was applicable to the case 
and it could not be contended that the parties to 
tho two suits wore not the same; 

i2lthatthe question whether the area in dispute 
was nnqf or not was directly and substantially in 
issue in the earlier suits, and having been adjudi- 
entod upon could not bo re-opened L 
Mohammad Mm 886 

SS« I8i 21 1 39 (ti)~JnrUdiction of 

Courts, territorial changes in — Sale by Court tckich 
ceased to exercise jurisdiction, validity of^Acrfuie^ 
sconce by judgment-debtor, whether binds purchaser 
at sale by Court to which jurisdiction, i$ transferred 
— Estoppel — Evidence Act (I of s. 115— 

Transfer of Property Act (IV of s, 4’, ap- 

plicabili'yof. 

A notification declaring tliat certain property 
or the area wherein it is situate is transferred from 
the jurisdiction of one Oourt to that of another, 
must be read as speaking retrospectively and as 
declaring that from and after its date, the former 
Conrt caased to have jurisdiction over the subject- 
matter. 

Where a Coui't •which issued an order of attach- 
ment of certain property had been deprived of 
jurisdiction over the property bnt it ordered the sale 
of the property notmthstanding, the judgment- 
debtor not objecting: 

Held, ( ) that the purchaser at the sale acquired 
no title to the property and that a purchaser at a 
sale ordered subsequently by the Court to which 
tho jurisdiction over the property was transferred 
was entitled to possession. 

< 2 ) that the fact that the judgment-debtor did 
not object to the purchase by the plaintiff, however, 
it might bin 1 the former, did not create any estoppel 
against an auction. purchaser at a sale held by t;.e 
right Court. 

Section 41 of tho Transfer of Property Act only 
provides that a transfer from an ostensible owner 
confers title on the transferee. Where titlo is 
ostensibly in a person and the real owner further 
acknowledges the title as true, persons who seek to 
prove that the title is illusory will not be permitted 
tod') so. What is denied is the right to adduce evi- 
dence that the prima facie title is not the real title. 
The principle does not apply to execution creditors, 
who are not, under all cironmstanoes, estopped by 
considerations affecting the judgment-debtor. 

It is not a general rule of law that an order for 
sale by a ^udgu who has no jurisdiction to direct it 
can be upheld on the ground that the judgmeot- 
debtor did not oppose it. The justification for such 
a rule of estoppel is the legislative provision in 
that behalf. That provision must be regarded as 
an exception to the general rule that orders passed 
without jurisdiction are nullities This exceptional 
rule of estoppel should not be extended farther 
than is wan'anted by its language 

Sections 18 and 21 of the Civil Procedure Code 
do not bind in terms persons like exeontioa creditors. 
M Yberapa Chetti u. RAMABTfAHi Chbtti, 26 M. L. 
T. 271; 87 M. L. J. 442 48 M. 13S{ 11 L. W.232 


into by teUgram^Couse of action^ where unw— 
Jurisdiction Courts wh-dher can consider Cfucstuyn 
8QO motu— Order directing return of plaint to proper 
Court, when can be made 

Plain tifTs, carrying on busincsB ftt Khanna in the 
Ludhiana District, sent an order by telegram to 
defendants, residing and carrying on business at 
Khamgaun in the United ProvinceSp to porchese 
cotton seeds on their behalf. Defendants wired back 
informing the plaintiffs that the cotton seeds wonld 
be purchased and sent, but they sent only a partp 
withliolding the remainder as the price had gone 
up Thereupon the plaintiffs 6led a suit at Ludhiana 
for the recovery of the balance of the amount paid 
by them as well as damages for non-delivery: 

Held, (I that the Court was competent to consider 
the question of jurisdiction sno motu and to return 
the plaint at any srnsfo of the suit for presentation 
to a ' ouit in which the suit should have been 
instituted; 

(2^ that the contract must be taken to have been 
made at Khamgaun where the defendants^ oarried 
on their business and where they received tM 
plaintiffs* telegram and that the Ludhiana Court 
did not have jurisdiction to entertain the suit L 
Firm o? Asa Ram-Kald Ham v. Firm or Bakhibi^m 
Kakahyia Bah 

8 . 21 579 

S. 21, applicability of-Juriediction, euh- 

rnmion to— Summons, receipt of—Failvre to objKt 
to juriedicHon, effect ef-'Bx decree, suit to de^ 

Clare invalidity of, matntoinoiilify of. ^ . .. r 

A party residing outside the territorial limits ot 
the jurisdiction of a Court, who reoeives a summons 
from that Court and raises no objection to its 
jurisdiction, must be deemed to have submitted to 
jurisdiction and once a party so submits, he cannot 
subesquently raise the Question a^in in another 
Court An e.e parte decree passed against such a person 
cannot be vacated on the ground of w.nt of juris- 
diction Wl Annammal n Sambasjva Aiyab, VI - M. 

T. '86; 10 1., W. 2y35a7 M.L. J. 349} M W ^ 

6 16 ^ . 
3 , 35 — Cosfs— JWiicreHon of Court, eaerevie 

fi}, interference vjith, when jiermwihle. 

The discretion of a Court as to the oi 

costs, so long as it is jodioially exercised, should no 
be bound down by any artificial rules, and, where a 
suit is based on a state of law which hM since 
been overruled either by Statute or by the decision 
of a superior Tribunal, it would be a sound exercise 
of discretion to disallow costs. Much, howevw, 
depends upon the facts of each case, and °po“ ““ 
presentation by the party and upon the aothonties 
existing at the time the suit was launched. i« 

Zll 38, 39, I 

ax of i>0^),8ch. I, AH. l^ 2 ^JurudKtton, tec- 
torial, change in-Mortgage decree— Ae^nmei^ftn 

decree, of juriedieHon over 

another Court— Smeexttion, applicaf^ for, to OouH 

which patted decree, mainta%vaUUty of, 

in a o7, Civtl Procedure Code, mcanwp of-lnter^ta- 

tion of Statutes— American decieions, cstatxonch 
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Heldj bu the Full BenchiSddaniva Aiyar^J^ duhitanie) 
— A ^'ourt which passes a mortgage decree is the proper 
Court for execution within the meaning of efause * 
of Article )H2 of Schedule I of the Limitation Act 
even though the property over which it bad juris* 
diction at the time of the decree is taken away from 
its jarisdiction and assigned to another Court at the 
time of the presentation of the application for 
execQtiou. 

(Authorities reviewedL 

Per WallU^ 0. J. — The re^drafting and r6*arrange« 
meats of the sections of a Statute leave the 
substance of the law unaltered, and such a £eriou8 
change as the abolition of the decree^holder’s right 
to apply in all cases to the Court which passed the 
decree in the first instance cannot be raised by 
rmplication, but should plainly and clearly appear 
on the Innguage of the sections. The words ' shall 
be deemed to inclnde” is a phrase of extensive and 
not of rcstrictiyc jui*iediction, and it does not take 
away the riifht of Courts to execute decrees passed 
by them. The case of direct application to the 
Court to which the area has been transferred is 
met by the enactment of the new section 1^0 in the 
Civil Procedure Code, which is in terms wide enough 
to authorise that Court to entertain in the first 
instance any application which might have been 
made to the Court which pasFed the decree. 

The tendency of Indian Courts to resort uduccob* 
sarily to American decisions deprecated. 

Per Section 1 60. Civil Procedure Code, 

covers the case of the transfer of all the litigations 
arising out of a tract of country from one Court to 
another, and section 37 of tho Code whatever it 
means by ceasing to have jurisdiction to execute, 
does not operate to exclude the Court which actually 
passed the decree aud to substitute for it another 
Court and it is still open to tho deoree-holder to 
apply to the former for execution by wayoftrans* 
mission of tho decree to the Court which has 


DO 

to 


territorial jurisdiction. 

Per SndQfdva Aiyar^ J.-- There scorns to bo 
dutinctioD in principle between jurisdiction 
entertsio an application for sale of property outside 
tho jurisdiction and jurisdiction to execute tho 
decree by sale of such property. Section ItO of 
the Civil Procedure Code would appear to have 
been enacted so as to take away both rights 
the Court which ceased to have territorial juris- 
diotion. 

Where questions of Intemationel Law or Commer- 
cial Law or Coastitutional Lsw are involved,^ it is 
indispensable owing to paucity of Indian decisions) 
to refer to foreign decisions Where the Statute Law 
of India is eilent and rules of justice, equity and 
good oonaoience have to be applied by Indian ( onrla 
and such rules have been clearly set out in famous 
decisions of foreign Courts, references to su^ 
antborities cannot conveDientiy be avoided, m 
Bxini Nadak V Vvihwwavt PitLAi, 37 M, L. J. 
*6M. L. T. i2Vi (1919; M. W,N. 640j42 II ^ 

W.M 213 

S. 39 (b) 

f. 42f 1 02 — cj d^cret—Vtcree 


of 8maH CauHOourt tranoferrod to ordinary Court, 
Offect oJ—Chder in otocutUm, uoheiher offtalahlt— 
Aypeal, $«eo*d, vhtiher liet. 


Where a decree made by a Court exercising Small 
Cause Court jurisdiction is transferred fur exccu« 
tion to a Court exercising ordinary original juris* 
diction, the decree by force of its transmission 
acquires, for the purposes of execution, all tho 
rights which a decree passed by a Court of ordinary 
original jurisdiction would have An order made 
in execution of such a decree is appealable, but 
there is no second appeal. M Dattada Bhiharaju i>. 
Kasibotla Sbebbaha Sastrulu, 37M. L. J. cOH; 26 
M. L. T. 256 408 

s. 47. 8ee Pleader AND Client 20 


SS.47, I04(h),0. XXI, r. 40- 

Executi'm of decree— Order disrmxasing application 
/or jiudjment.debfor’s arrest, nature of~Appeal, whe- 
ther lies. 

An order under Order XXI, rule 40, of the Civil 
Procedure Code dismisaing tho application of a 
<lecree.holder for the arrest and iropripomnent of 
the judgmeut.debtor relates to the execution of a 
decree and as such comes under section 47 of the 
Code and is appealable 

The concluding words of section 104, clause (A), 
of the Civil Procedure Code it-dicate that where an 
order directing the arrest or detention of the judg- 
ment.debtor is made in execution of a decree, it is 
to be treated as an order coming under section 47 
L Raj Kabni v. Kabam Elari ao 


8. 47, O. XXI, t*. 2 (3)— Execution of 

decree— Payment out of Gourt - Executing Court 
whether can inve$tigaie,fact of payment ' 

It is not open to an executing f onrt to investigate 
in execution proceedings the fact of receipt of the 
decretal amount or of an adjustment of the decree 
out of Court. By reason of the special provision of 
tho law contained in Order XXJ, rule 2 3) of tho 
Civil Procedure Code, tho determination of this 
question has been taken out of the purview of 
section 47 of tho Code of Civil Procedure. P 
Pabma Bar v. Leiina Sinoh, 126 P. R. ipig 443 
S. 47 , OiXXI, l*t*. 66, 90 — Execution 

oj decree Sale - A ppliention to net aside sale on 
ground of omission to give notire of setlieme 7 >t of 
sale proclamation- Appeal, uhether liet— Appeal 
second, uhether competent — Lxmitntitn opt,licable— 
Limitation Act (IX of \Q0HJ, Seh. i. Arts. 16*“, ifi]. 
An application to set aside an exeention saleon the 
ground of absence of notice of the settlement of tie 
sale proclamation, as required by rulel..*. Order XXI 
of the Civil Procedure Code, can only be considered 
under section 47 of >ho Code, and any order passed 
thereon ia open to appeal and second appeal. 

Such Au application is govomod by article It 6 
and not by Article 16i of Schedule 1 tn tho Limitation 
Act 

Tho failure lo give notice to the judgmeD&.debtor 
lieforo setting a proclamation of sale would not of 
itself invalidate the .ale. M Tubxkrdatb Nbiiu 
N iiTHua V. Bobbauakia Hoothan, I9i9j U.W.H. 

h97i 1 1 L. W. 59 809 

-J 8. 47 —Execution of decree— Sale, eo^rma- 

fiofi of—Poetete\on, dispute at to delivery of, vohether 
relatee to emeeution of decree— Judgment-debtor, re- 
medy of- 

Vt here, after an auction sale is conArmed and a 
sale certificate is granted to the aoetion.purvhsser. 
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the jadgmont^debtor or his legal ropresentative 
objects to the delivery of possession of the pro. 
perty sold, tiic dispute canuot be said to relate to 
the execution, discharge or satisfaction of the decree 
within the meaning of section 47 of the (’ivil Pro- 
cedure Code, inasmuch as the decree has already 
been satisfied, and, therefore, the executing <'ourt 
cannot entertain the objection. P Nusrat Ali v. 
Sakina Begam, ivl P. R 1919 460 

S. 47,0. XXI f. 2 -^Execution of decree 

— Satisfaction of decree^ allegation o/, xk)heth€r can he 
investigated — Certification, absence of, effect of. 

Where in execution of a decree the judgment- 
debtor alleges that the decree has beed satisfied and 
that the decree-holder has failed fraudulently to 
certify the satisfaction to the Court, the Court has 
power under section 47 of the rivil Procedure Code 
to investigate the allegation. C Xamini Kumar 
Saha v. Abdul Rahim, '60 C. h * 248 67 

s. 48 (2) —Force or fraud, plea of, when 

saves limitation- See Antf s. H 862 


— SS. 58t 145 — Ej:ecii(ion of decree — An eit 
of judgment-debtor— Surety bond for release ofjudg- 
ment-debtor, whethtr can be enforced in execution 
proceedings. 

A security bond esccoted in favour of a decree- 

holder to obtain the release of a judgment-debtor from 

imprisonment in execution, and died in Court, whetc- 
upon the release of the juderment-dobtor is ordered 
under the proviso to section A6 of the Civil Procedure 
Code, must be regarded as a matter of record in the 
Court as much as if it had been executed to the 
Court itself, and is consequently enforceable against 
the surety in proceedings in execution. Itfl Nanjunda 
Row V. Mabwadi Dhammaji, 10 J.. W. 172 673 


S« 64j O* XXI. r« 54 — Attachment, 

order for, when takes effect. 

An attachment operates as a valid prohibition 
against alienation of the attached property, only 
from the date on which the necessary proclamation 
ii n>ade, i e, a copy of the order is affixed as required 
by Order XXI, rule 5i, Civil Procedure Code. IVI 
SiKNAPPAN V AafNACHAtAM PlLLAI, 37 M L F S7.S- 
(|<11{>)|M. 678; 10 L. W.39l;26 M. l‘t‘ 281’ 

42 M. 844 207 


"" S« 73. O. XXI. !*■ 55— £iwcutVon of 

lecree— Money paid to remove attachment, whether 
liable to rateable distribution, 

M oney paid under rule 55 of Order XXI of the 
Civil Procedure Code to remove an attachment is 
not subject to rateable distribution, and is payable 
only to the attaching creditor. ^ ^ 

Section 7H of the Civil Procedure Code is restricted 
in Its application to assets held by the Court which 
were realised or obtained by process of execution 
D NATHMAT. UHAMlRMALf. MAMRAM BadHAKI^SON 21 

Boh. L R s-76 

„ . S' 80— Injunction against public officer— 
Notice, failure to give, effect of. See Psastt.BKCT 
Towns Insolvency Act, a. 38 (It 627 

■ " " ■ 92— Religious Endowmmts Act (XX of 

186^1 «• Temple -Appointment of trustee bv 
temple comrmttee-Suit for declaration that ap- 
po,ntmentiS invalid and for iniunciion ve^trainino 
interference with temple offairs—Sanction under s 
92, whether necessary^uHsdictiem oj Civil Court 


Civil Procedure Code— 1908— contd. 

A suit for a declaration that the appointment of a 
trustee by a temple committee is invalid and for an 
injunction restraining him from entering on his 
duties or interfering with the affairs of the temple 
and its properties is a suit virtually for the removal 
of a trustee and is not maintainable without the 
requisite sanction nnder section 92, Civil Procedure 
Code. The suit may also be treated as one in 
which direction of the Court is necessary for the 
administration of a public trust and falls under the 
section, at l>ast under clause (h), sub-section (J'l. 

Such a suit does not come within the scope of 
section 14 of the Religious Endowments Act. 

A Civil Court can question the appointment of a 
trustee by a Dovasthanam Committee, if the 

appointment is not made reasonably and in good 
faith IVI ScBRAMANiA PiLLAi V. Krishnaswami 

SOMAYAJIAR, 26 U. L. T. 143; (1919) M. W. N. 622; 42 

M. e68 605 

s. 94 814 


— • Sf 94 (C) (C)— Injunction restrainiug 

party from proceeding with application, validity of 

See Bengal Tenancy Act (Vllf B. C. ok 1P85), 

s. 40 37 

S. 95 814 


S. 1 00. O.XLI, r. 27— Additional evi- 
dence, refusal of Appellate Court to admit — Appeal, 
second— Bigh Court, interference by. 

Per Wallis, C /, and Ayling, J. (Sadasiva Aiyar, J.» 
dissenting . — TheHigh Court cannot, in second appeal, 
interfere with an order of a lower Appellate Court 
rejecting an application made to it by a party to 
the appeal liefore the bearing of the appeal to admit 
certain material evidence discovered since the date 
of the decree appealed against which was not avail* 
able to the said party with the exercise of due 
diligence during the trial of the suit. 

Per Sadastvo Aiyar, J. — The High Court has power, 
in second appeal, to consider the propriety of the 
exercise of its discretion by a lower Appellate Court 
as regards the admission of additional evidence, 
though that discretion would not be interfered uitb 
lightly any more than the discretion of a Court 
rejecting a review petition would be lightly inter- 
fered with in revision. The question whether the 
Appellate Court exercised its discretion properly is 
a question of law as it is now settled that good 
grounOs for review are also good grounds for the 
Appellate Court to allow further evidence to be 
adduced. IVI Vaitbinatha Pillai v. Koppa Tbevab, 
10 L. W. 122; 37 M. L. J 126; (1919) M. W. N. 626; 26 
M. L T. 246. 42 M.737 274 

S. 102 .408 

— S. 104 (b)—Orderdi8mis8ing application 

for judgment-debtor’s arrest, whether appealaW^ 
8ce ANTE 8, 47 6® 

S» 1 05 “Interlocutory order, right to attack^ 
in appeal against final deci'ce, nature of — CompliaM 
with order, whether debars appellant from contesting 
it, 

The right conferred by seotioa 105 of the Citii 
Procedure r ode is onqnaUfied and bj oomplying 
with the directions or findings of an intermediate 
order a plaintiff is not deprired of the right to raise 
in appeal the question of the propriety of snch 
order and to attack its correctness. 
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Plaintiff sued for possession hj partition of 
definitely marked portions of cortain premises, but 
>Tas ordered to amend his plaint so as to include 
the whole of the premises under the penalty of 
having his suit dismissed. He amended his plaint 
accordingly. The first Court held that certain parts 
were not liable to be partitioned. In appeal the 
plaintiff attacked the order directing amendment of 
the plaint. The District Judge held that by com- 
plying with the order the plaintiff had divested 
himself of the right to dispute any part of the 
premises being included in the property to be 
partitioned. The plaintiff thereupon filed a second 
appeal to the High Tourt: 

Held, that the plaintiff's compliance not being a 
voluntary one, ho could go behind the order directing 
amendment of the plaint and that the lower Appellate 
Court erred in not coDsideriog and deciding whether 
this order was correot. L SliAii JahaS r. Inayat 

SUAH 644 

S. 1 15, O. XXXIll, r. 5 «i)-Appii. 

cation Jor Uave to sue in forma pauperis Court, 
power of, to decide question oj limitation—Revision 
—High ( ourt, power of, interference of. 

Where an application is made for leave to sue in 
foriiui pauperis, the Court making an enquiry into the 
alleged pauperism of the applicant has power to 
decide the question of limitation and decide whether 
the plaintiff has or has not a subsisting cause of 
action. 

The High Court has no power to interteie in 
revision with the decision of a Court which had 
jurisdiction to deal with the matter P Hack Kaur 
V. Muni Lal, 134 P II 1919 441 

8. 115, O.XXI, n 89 “Limitation Act 

(IX of Q08J,Sch I, Art. 166 — Execution of decree 
“Sale^Deposit of decretal amount, whether applu 
cation to set aside sale — Application to set aside 
iale made more thanthree years after confirmation 
of sale, dismissal of — Revision, viaintainabilityof. 

W hero property is sold in execution of a decree, 
the mere deposit by the judgment-debtor of the 
amount of the decree within thirty days of the 
alo cannot bo regarded as uii application under 
Order XXI, rule 89, of tiio Civil Procedure Code to 
set aside the sale. 

Where an applioatioii by a judgment-debtor to set 
aside a sale of bis property in execution of the 
decree apainet him made more than three years 
after the confirmation of the sale was dismissed as 
time* barred: 

Held, that there was no ground for the oxorcisc 
of the powers vested in the High Court under section 
116 of the Civil Procedure Code. 

The policy of the Legislature in providing shert 
periods within which applications should bo made 
to set aside sales, is that titles arising from judio^ 
sales should be settled as soon as possible. " 
Baoji BABuaAO V, i . . i / 1 ) / 1 n ^ j ) 1 1 B. 
886| 48 B 736 1 35 

— 8« 1 1 5— High Court, whether can interfere 
with order assessing fair and equitable rent. 6ce 
Bsvoal Tenakcy Act, s. lOd 411 

8* I tS- Objection abandoned by Pleader “ 


$. scope of— TenaJit, whether can waive provisions 
of section — Su if arrears of rent ossiyTiedtoplaint^ 
iff— Registration, whether neccsiary. 

Whore an objection, taken by the Pleader for tho 
defendant, is abandoned, the Court acts with 
material irregularity in the exercise of its jurisdiction 
in entertaining such objection raised at a subsequent 
stage of the proceedings by the successor of the 
Pleader who originally abandoned it. 

The provisions of section 78 of the Bengal Land 
Registration Act were framed for the protection of 
the tenant, and he is free to waive that benefit. If 
be docs waive it, he cannot be permitted at his 
choice to resile from the position deliberately 
adopted by him. 

Where the purchaser of tho interest of a landlord 
as well as the back rents, sues to recover these renis 
as well as the rent due siuce his purchase, it is 
sufficient for him in prove during the trial that hi^ 
name was registered subsequent to the institution of 
tho 8uit. U X^AJABAT Ali i\ Biui Kadiran, 30 C. L. 
J. 48 49 

s. 115.0, VII, r. M(b) — Court Foes 


8vb$€quent otjeelion by $uec4t»or of Pleader, tohe- 
tAer can A. entertained — Irregularity— Bevition’— 

Bongo! Land Sefutration Act (Yll B.O.of 1870J, 


Act .17/ oj 1670), s. \ '.i- Order requiring plaintiff to 
make up dejicient Cuurt-Jee on plaint — i/crisJoa, 
Acbether matntainabfe — Procedure. 

V\ hr>rc u I ourt calls oa a plaintiff to make up tho 
Court'fce on his plaint and the plaintiff contends 
that the /ec already paid is sutficieot, tho iligh Court 
will not iiiterfei-e with the order in roTision. It is 
for the plaintiff to make up his mind whether ho 
will comply with the Court’s order or not Jf be 
does not comply, hia plaint will be rejected. Then 
unless the trial Court’s order is linal under section 
j^of tho Court Fees Act, the plaintiff will have 
a right of appeal. If tho order is linal, neither an 
anneal nor revision will be competent. P C UUNJ 

Lal V. UosHAN Lal, 1:^0 P. H. IhiO 427 

^ - s. 115, O. IX, rr. 2, ti~Phmtiff, 

failure oj, to pay process.fce— Defendant, application 
by for litne to file written atuteinent, whether 
amounts to appearnuce—SutI, dismissul of, Jor 
dejault—Condttions of order, non-compliance with 
—Revisicn-Uigh Court, power oj interference of. 
Where a plaintiff has made default in paying tho 
fee for service of a summons on tho defendant, hut 
notwithstanding this defendant applies to tho 
Court for time to file written statements, tho filing 
-uch application amounts to an appearance by tho 
defendant under rule 8 of Order XX of the Ciril 
P^^dnre Code, and the Court would not bo justified 
• ^missing the suit under rule a of that Order. 

•* and 6 of Order JX of the Code 

r^auiro certain conditions to bo satisfied in order to 
vest iurisdiction in a Court to pass an order there- 
rndeJ an order made by a Court, where those con- 
« »ro not fulfilled, is open to revision by tho 
S cSirt nnder section .!& of the Civil Prooed^ 
K Tat GOLAB Kukb V. Bibi Saiba 41 

Code, p a 129- Bombay High Court Rules 
— O.J.I, r. Ti-6~ Originating summon*, 

Mcaunts and damages, whether can 
^ i^ituled by originating summons’-Proesdure. 

. originating Bominopt is not the proper pro. 



1024 


INDIAN OASES. 


tl919 


Civil Procedure Code- 1903-coQtd Civil Procedure Code— 1908— oontd. 


cedure where the disputed facts are of such com* 
plexity as to involve a considerable amount of oral 
evidence. The action should be confined to matters 
which are capable of decision in a summary way. 

An action was instituted by an originating 
summons in which the plaintiff sought a declai-ation 
that a partnership between himself and the defend- 
ants had been dissolved, and asked for an account 
of the partnership, damages for breach of the 
partnership agreement and an indemnity for certain 
liabilities incurred; 

Held, that as considerable evidence would have to 
be taken in order to determine the matters in 
dispute, the procedure by way of originating 
summons was not the appropriate procedure for the 
action. B Vitkaldas Cursondas u Dl'Lsokhbhai 
Vadilal. 21 Bom. L K 972 650 

s. 135, 0. XXXVIII, rr. 1, 3- 

Surety bond, construction of — Undertaking to 
produce defendant at time and place ordered and 
to be liable for decree amount in default—Appearance 
of defendant tn Court to conduct case — Release of 
surety on application for discharge, validity of — 
Privilege oj party while in Court on Court business 
— Liability of surety where decree passed on compro- 
,nise — Contract Act (IK of 1872^, s. 135. 

A person executed a security bond undertaking 
to produce the defendant in a suit at the time and 
place ordered by the Court, and that on bis failure to 
do so, he and his property would be liable for the 
amount payable to the plaintiff. While the defend- 
ant was in Court conducting his case, the surety 
asked to be relieved from his obligation, but as the 
defendant was unwilling to surrender, the application 
was disallowed. Thereafter the plaintiff and defend- 
ant agreed to a consent decree which was put into 
execution against the surety. On appeal the District 
Judge discharged the surety from his obligation. 
On second appeal to the High Court; 

Held, that in order to discharge the surety from 
his obligation it was necessary for the defendant to 
appear in pursuance of a eummons or warrant, or to 
voluntarily surrender to the Court, and to submit 
himself to be dealt with by the Court as directed by 
Order XXXVIH of tiio Civil Procedoro Code aud that 
as the defendant was not before the Court in the 
manner above indicated and did not surrender, the 
surety could not be discharged. 

Where a person becomes surety for the production 
of the defendant in a snit, the foot that the parties 
effect a compromise, instead of going to trial, would 
not relieve the sarety of hia obligation to the Court 
A party who is before the Court to conduot his own 
case or to give evidence should nob be arrested while 
he is before the Court or when leaving the Court 
house. 

The provisions of the Civil Procedure Code should 
be strictly complied with in taking surety bonds. 
M OOAYAMANGALATB ApPANNt N^AtB V. IsAAK 

Hackadam, 37 M. L. J 436; 10 L W 633 367 

S. I4I -Beview, power of. See Rbliqioos 

EciDOWMENTS Act, b, 10 lS6 

S. 144 552 

_ Si Restitution — Mesne profits — 


Decree reversed on appecR^Successful party, right 
of, to rertitutiow. 

If a decree is reversed in appeal, the party against 
whom the dsores had been given is entitled to 


have restit'ition of all that he has been deprived of 
under it, including the profits accruing from property 
of the possession of which he had been deprived by 
the other party. L Abdul Bahman v. Allah 
Baxusu 119 

S. 145 673 

S« 1 45— Lmitatwri Act (IX of 1908 , 8ck. 

I, Art. 182(2’ — Surety Execution of decree against 
surety— Appeal by defendant— Limitation, commence- 
ment of. 

A decree-holder has, under section 145, Civil 
Procedure Code, a right to execute his decree 
against a surety to the extent to which he has 
rendered himself personally liable in the manner 
provided for tho execution of decrees. The fact 
that the defendant appealed, and that the sureties 
were not parties to the appeal, would make no 
difference. B Cuolappa Gattinna Sanna v. Ram- 
CHANDRA Anna Pai,2' Boh. L K8fil;44 B. :'<4 187 

Si 149 — AppeaJ — Insufiicient Court-fee on 

memorandum to appeal — Permission to make up 
deficiency, when to granted — Discretion o) Court. 
Where insufficient Court-fee baa been paid on a 
memorandum of appeal, the Court will not in its 
discretion under section 49, Civil Procedure Code, 
allow the deficiency to be made up on the day of the 
hearing, unless it is satisfied that some grounds 
exist for the etercise of its discretion 

Where, therefore, a memorandum of appeal had 
been insufficiently stamped and it appeared that in 
the lower Court also the plaint was iDsaffioiently 
stamped but upon objection being taken Court-fees 
were realized ad valorem upon the market-value of 
the land in suit: 

Held, that under the ciroumstanoes the mistake 
was not a bona fide one and did not deserve the exercise 
of the discretion vested in the Court under section 
49, civil Procedure Code. L Satto v. &.HAB 
62P. L. R. 1919 256 

Si 150 213 

-s. 151 —Review— Inherent power of 

to See Rblioiods Endowments Act, s 10 56 

S. 1 5 1 , Oi IX, rr. 8, 9~-Dismissal of 

suit for default — Restoration, application for — 
Sufficient cause, failure to establish — Inherent 
power of Court, exercise of — Precedents, value of — 
Question of fact - Discretion of Court. 

Order IX, rule 9, of the Civil Procedure Code 
makes it compulsory on a Conrt to set aside a 
dismissal under Order IX, mie 8 of the Code, where 
the plaintiff satisfies it that there was sufficient 
cause for his non-appearance. This rule, however, 
does not take away the Court's power to restore 
the case for any other valid reason The Court can 
exercise its inherent jurisdiction for the ends of 
justice, provided the defendant is amply protected 
in the matter of costs. 

The decision of one Judge on the facta before 
him, that sufficient cause has not been shown for 
the restoration of a suit, cannot provide a prece- 
dent for other Judges on similar applioations. 

On questions of f^t or matters of discretion there 
can be no precedent. Each Judge is entitled to 
come to the oonolusions he thinks right on questions 
of fact and in matters of discretion. B Bilasibai 
LaXHINARATAV «. OURSONDAS Dakooabdab, 21 
B 952 
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** - St 181 f Ot IXf r» 1 3"^ Application to 
set aside ex p&rte decree— Jurisdiction to vacate 
decree apart from provisions of rule — Inherent power 
of Court, scope of, extent of. 

A. Court has no power apart from the provisions 
of rule 13, Order I, of the Civil Procedure Code to 
set aside an ex parte decree made bj itself. 

Per Abdur Rahim, Offg. C. J.— Most of the oases 
where the Court exercises its inherent power relate 
to cases of an incidental or ancillarj character, though 
it is not to be understood that the inherent power of 
the oort is limited to such cases, for that would be 
unduly limiting the scope of section I5 of the Civil 
Procedure Code. But there is no inherent power in 
a Court to set aside an ec parte decree by summary 
procedure and the power of the Court in that con- 
nection is limited to the ciroumstances mentioned 
in Order I, rule Ia, Civil Procedure Code The 
inherent power of the Court should be exercised 
not capriciously or arbitrarily, but ex debito justitix 
on sound general principles and not in conflict 
with tho intentions of the Legislature. 

Per Oldfield, /.—Although statutory enactments, 
expressed in affirmative language, may sometimes 
be construed as having a negative implication, such 
implication must be a necessary and reasonable one. 
It is impossible to presume that the provisions of 
Order I, rulo 1 1 , of the Civil Procedure Code contain 
an imperfect statement of the law on the very 
definite topic with which the rule deals, viz., the pro- 
vision of a summary procedure for tho re opeaingof 
ex parte proceedings. 

Per Seshagiri Aiyar, /.—Section 15', Civil Procedure 
Code, must be construed, not as empowering a Court 
to exeroise powers which it never possessed, but as 
preserving to it those powers which it has been in 
the habit of exercising and which, by oversight or 
failure to specify, have not been particularised in 
the Statute. The section has been introduced for 
the simple reason that no ''ode cau exhaustively 
deal with the procedure for exeroisiog every power 
whioh a Court of justice is competent to exercise, 
and the language of the eootion shows that it 
should be availed of only where a power whioh has 
been exercised has not been provided in tho Code. 

M QaDI NlBLATIfttV. MABirPABIDOlGABI NaBATANA 
Bbddi, 87 U. L. J. 6UU: 26 M L. T. 3?7: 10 L. W. 606 
(1620; M. W. N. 19i 43 M. 04 847 

—8. 151,0. XXL rr. II, 17 — Emccu* 

iion of doer €0 ^Application for execution proifing 
infruetvaue— Decree-holder not lotshing to proceed, 
effect of— Application to amend previous appliea^ 
turn, nature of —Proceedings interrupted owing to 
erroneous order of Court — Inheront powor of Court, 
eaereiee of. 

Where an application for ezeoution of a deoree 
piovea infmoiuous, and the daoree-holder states 
that he no longer intends to proceed with it, the 
pvoeeediag arising ont of the application ijmo facto 
Mmet to an end, and there is no neoessity for a 
lomul OTder striking oil the application to terminate 
■he ptooeeding. 

. ^ Vplio^ion to amend a previous appUoation, 
■MOfh not in the form prescribed by role 11 of 
Owp XS( of the OifU Prmdore Jode, hot whioh. 
When read with the pnvioos applioatioo, supplies 


Civil Procedure Code— 1908-coDtd. 

all the information required by that rule, should be 
treated as a fresh application, and execution should 
be directed to proceed. 

The fact that a decree-holder has, by an erroneous 
order of the Court, been prevented from proceeding 
with the ezeoution of his deoree in accordance with 
law, would justify the bringing into operation of 
section Idi of the » ivil Procedure '’ode So, too 
where it is found that a plea advanced by ajadg- 
ment-debtor of payment is dishonest, and was made 
with the intention of delaying the execution until 
the decree was time-barred C Habidas Basak v, 
BajKcmabDbt III 

■■■ S> 151, O. XLI, f*. 23 — Inherent 
poxoer, nature and scope of— Appeal— Appellate 
Court, powers of— Remand, when can be ordered— 
“PrelimijMry point," meaning of. 

Section 151 of the Civil Procedure Code contem. 
plates the exeroise of powers ex debito justitix 
which are not conferred by the rules of the Code. 
But where a power is given expressly, the inherent 
power of the Court ought to be very cautiously 
indented upon. 

An Appellate Court has inherent power to make 
a remand under conditions other than those men- 
tioced in Order Xul, rale Zi, of the Civil Procedure 
Code. 

The words “preliminary point” in Order XLI, rule 
23, of the Civil Procedure Code, connote a determina- 
tion not affecting the merits of the case. 

The reversal of a judgment with a direction to admit 
evidence improperly ezclnded. is not a disposal on 
a preliminary point. M Athappa Cbetty v. Baua- 
NATUAN Chetty, 10 L. W. 859; 87 M. L. J. 686 41 7 

ss. 248, 311 257 

• — - - - 0> I, r. ^—Joinder of causes of action, 
when permissible— Test for determining whether 
joinder is permissible. 

Tho tost whether a suit is bad for misjoinder of 
canses of action is, not whether the deoree awarded 
to tho plaintiffs is joint, bat whether it is alleged 
in the plaint that there is against the defendants 
any right to relief in respect of or arising out of 
tho same act or transaotiou or scries of acts or 
transactions Where the plaintiffs allege that the 
defendants had jointly become their partnere, and 
as partners had jointly signod an acknowledgment, 
in respect of personal and partnership accounts 
upon which the plaintiffs rely, there is no misjoin* 
der of causes of action S SaEttouAi. v. FtiM OE 

Fessomal, 13 8. L. B 133 32 

— — Q. II, r. I* See Aoba Tenakoy Aot. 

8. 96 tny 92 

.0.11,1*. 2,0. XXXIV, r. I— Mori. 

gages, two, in favour oj same person —Suit on prior 
mortgage without discloeing subsequent mortgage— 

Bait on subsequent mortgage, whether maintainable. 

A person holding two mortgages on the earns pro- 
perty and suing on the first mortgage alone is, in 
respeot of the second mortgage, a party to the soiS 
ander Order XXXIV, role I, Civil Prooednre Coda 
and if be omits to mention bis seoond mortgage 
in that euit and obtains a decree on the baeii of kts 
first mortgage, he cannot afterwardi soe to tnforoq 
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his second TQortKA^c ag^ainst such property- O 
Gur Prasad v Ghhutku • al, fi 0 L J 48^ 753 

0> ill r, 3— Joiuder of claims, flee Odor 

Rent Act, s- lO-^ 456 

— O, Vlt r. 1 7— Plaint, amendment of - 
Suit for possession— SpeciSc pf'rformance, prayer 
for, whether can bo added. See Arbitration 263 

O. Vll, r. 10 331 

O.VIl, r. 10, direction in, mandatory. 

See Madras Estates Lan)> Act, j*. 6 308 

O. Vll, r. 1 1 (b) - Order requiring 


plaintiff to make up deficient Courb-fec on plaint. 
See Civil Procedure Code, s. 11-5 427 

O. VIII, r. 6, O. XX, r. 19- 


Set^eff, nature o/— “Debt” in 0. VlIJ, r. 6, meaning 
ej — whether can set up limitation as 
answer to set^oQ • Principal and agent Suit on 
agency fra7isactions ~ Set-off, whether can be claimed. 
The right to claim a set-off is one of attack as 
well as of defence, and in a suit for the recovery 
ot the balance upon the taking of accounts in which 
the defendant claims a set-off, be occupies the 
position of a pleintiff in respect of any balance 
claimed by him, and the plaintiff is not precluded 
from setting up the defence of limitation as well 
as any other defence to the attack of the defendant. 

The term “debt" in rule 6 of Older Vlll of the 
Civil Procedure Code means a present obligation to 
pay a liquidated sum of money, and, in order to 
constitute a debt, it is not sufficient that a sum of 
money may be ultimately recoverable. 

Where, therefore, in a suit for the balance to be 
found duo on taking an account of an agency 
transaction, the defendant in his written statement 
claimed that a balance was due to him on the 
accounts: 

Reid, that Order VIII, rule 6, of the Code did not 
apply, inasmuch as there was no ascertained sum 
of monoy claimed, the amount being made to 
depend upon the examination of the accounts, and 
the written statement contained no particulars of 
the debt sought to he set off 

In a suit upon agency transactions where the 
defendant alleges claims against the plaintiff which 
he could have sued to enforce iodependently of 
the plaintiff s suit, but which claims were, at the 
date of the plaintiff's suit, barred by limitation, he 
cannot be permitted to plead these claims as a set- 
off against the claim of the plaintiff, ra Panooanti 
Narasimiia Rao V Srinivasa Jaqannatba Rao, a7 M. 
L J. I9i: JO L. W. 183; ^|919) M, W. N. 628; 26 M. 
L. T. 276: -12 M 873 234 

O. IX, r. 2 41 

-- — ;:0. IX, rr. 3,8, O. XVII, rr. 2 

to 4— Oac of several defendants ml served ~ 
Adjournment for ascertaining whereabouts- Default 
cf appearance —Dismissal 0 ) suit for default, legally 
of "Rearing," meaning of — Procedure. 

Several adjournments were granted in a case to 
enable the plaintiff to discover the whereabonts of 
one of the defendants who bad not been served 
with notice. On the last date of hearing neither 
the plaintiff nor his Pleader aoneared, while the 
Pleader for the defendants, except the one who 
had nut been served, wan present The Coart 
dismissed the suit for default, and subsequently 
refused an application to set aside the dismissal. 
The plaintiff applied in revision: 


Held, that Order XVII, rule 2. Civil Procedure 
Coie, applied to the case, and that the original 
order of dismissal was a legal order. 

r2i that the negligence of the plaintiff’s Pleader 
resulting in the non-appearance of the plaintiff was 
not “ sufficient cause " under Order XVII, rule 4 of 
the Code for setting aside an order of dismissal for 
default- 

Per Pratt, J. C.— Where the conditions laid down 
in rules 2 and 3 of Order XVII of the Civil Procedure 
Code coincide, the procedure laid down in rule 2 
of the Order must be followed inasmuch as the con- 
sequences of non-appearance havo a natural prece- 
dence over the merits. 

Per Fawcett, A. 3. C , — The word “hearing” in rules 
.'1, 6 and 8, Order IX, of the Civil Procedure ''ode is 
not necessarily equivalent to a “hearing of evidence, 
and the words “the defendant'' in rule 8 of that 
Order must be construed as *' the defendants who 
have been served.’’ S Ghulam Hydbb Khan ^ 
Tekchand, 13 S. L. R 149 560 

o. IX, r, 8 252 

' 0< IX, r. 8 — Application by defendant 
for time to file written statement, whether amounts 
to appearance. See Civil Procedure Code, s. 

0« IX, Pi 8— Sait dismissed for default 
— Restoration, order of, interference with. fl« 
Aora Te.sanct Act, s. 177 6® 

O. IX, P. 9— Dismissal of suit for 


default— Restoration, application for. See 

s. 151 252 

0« IX, P. 1 3— Court, power of, to 

aside parte decree. See Ante* s. 151 

0.lX,r. 13, O. XXXlIf rr. 3»4 


—Minor — Guardian ad litem, whether can be 
appointed without coruent— Guardian not properly 
appointed — Minor, whether bound by decree ••Ba 
parte decree against minor not properly represented 
— Application to fiet aside decree, whether maintain* 
able. 

The appointment of a person as the goardian 
ad liUm of a minor without that person’s consent 
is not a valid appointment. 

Where a minor is not properly represented on the 
record, he cannot be regarded as a party to_ the 
proceedings, and the result of such proceedings, 
therefore, cannot bind him: consequently there can 
be no question of his having teen prevented 
sufficient oaose from conducting them. If in snob 
a case an » parte decree is passed against a minor, 
he cannot apply to set it aside under Order IX, rale 
13, of the Civil Procedure Code 

In order to attract the provisions of Order IX 
rule ' -1 of the Civil Procedure Code, relating to the 
setting aside of exparte decrees, the person seeking 
the aid of the .ourt must be a party to the suit. It 
is of the essenoe of the role that the complaint 
moat come from one whose rights could validly be 
dealt with by the trial Court. 

If in consequence of the failure to have a 
guardian appjinted a minor defendant is not proper^ 
before the Uonre, any decree passed againit him and 
any proceedings incended to aSeot him would be 
nullities fhe niaor has in such a oase, his remedy 
araiust the invalid act of the >Joart in quite a 
different proceeding, and not in a prooeedinK 
iustitoted to set aside the decree treating him ae u 
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h® were properly before the Court. IVl Eda Ponvayya 
V. Jangala Kama Kotayya, :-<7 M. L J. jh 99; M 
T. 327! 10 L. W 471: l«20i M W N. I •84' 

O. XX, r. 19 234 

O.XXI, r. 2 67 

O. XXI, r. 2 — Execution of decree — 

Consent decree — Application by judgment^debtor 
intimating to Court that the terms of the decree have 
been performed, nature o/^Decrec^holder, remedy of. 
A. ooDsent decree provided that the defendant* 
jadgment^debtor should deliver to the plaintiff a 
parcel of land and should raise a wall ivitliin a time 
specified in the decree. The decree further provid* 
ed that the defendant^ as fioooas he had carried out 
the terms of the decree, should notify that fact to the 
Court. Within the specified time the defendant 
made an application intimating to the Court that 
he had complied with the terms of the decree. 
The application was received but no action was 
taken upon it: 

Held, (1) that the application of the defendant did 
not fall under Order XXf, rule 2, of the Civil Pro- 
cedure Code; 

(2) that if the defendant had not faithfully 
carried out the terms of the decree, the proper 
courso for the plaintiff was to apply for execution of 
the decree and the Court would then consider 
whether the terms of the decree had been carried 
out. C Ligraj Patjos! v« Maiiadeh Ram, 3C C. L. 
J. 118 882 

O. XXI, r. 2 (3) —Executing Oourt, 

whether can investigotc fact of payment out of 
Court. See Anti:, e. 47 443 

- O. XXI, r. II — Application to amend 
previous application, nature of. eee Aktk, e. ISI 

MI 

O. XXI, rr. 15, 17 — E.iecuti'm of 

decree^ Joint decree^One of several joint decree* 
holders, whether can apply for execution^ Procedure 
^Amendment of application for execution, when 
permissible^ 

A joint decree cannot be executed by one of the 
■everal joint decree-holders in respect of what the 
applicant considers bis share in the decree. Much 
leas can it be executed by one of the decree-holders 
in respect of the entire decree, unless it is on behalf 
of the decree-holders for the benefit of them all. 
Even if the application for execution of the decree 
by one of the decree- holders be on behalf of for 
the benefit of thr.m all, it is for the ourt to allow, 
for snflBcient cause, the execution of the decree on 
such application, and in case the Court does allow 
the application and the decree to be so executed, the 
Court is required to make such order ^'ae it deems 
necessary for protecting the interests of the persons 
who have not joined in the application 
The requirements of role 1^ of Order XXI of the 
Civil Procedure Code go to the root of the exeentioo 
of the decree itself, and, therefore, while rule 7 of 
the Order empowers an executing Court to allow a 
defect in the requirements of rules l to s of the 
Older to be amended, it does not inclnde rule ' ^ of 
the Order, so that an application for exeention of a 
decree which does not comply with the reqaireaenta 
pfralelfi cannot be allowed to be amended. Pat 
Mm e. IfiDjCAFOR Zahiudart OcvraitT, Ld , (1619) 
Pat. 6462 4|P, h. J. 6Tfi 803 
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O. XXI, r. 17. See Ante s. 151 III 

O. XXIt r. 17 Amendment nf appli. 
cation for executiou, when permieeible. See Antr, 

B 16 803 

O.XXI, rr. 22 (a), 90 -Civil Pro- 
cedure Code (Act XIV of IS82J, gt. ?48, 3ir — Exe- 
cution of decree — Attachment, order for Execution 
petition, dismisgal of, for default- Attachment, 
tehether subsitts — Sale, application for — Notice to 
judgment-debtor, faihire to imu, effect of— Irregula. 
rity. 

The dismissal of an application for the sale of 
property attached in execution of a decree does not 
in any way affect the continuance of the attachment. 

Where there is a subsisting attachment and a 
Court proceeds to sell the property in pursuance of 
that attachment, it would not be acting without 
joriadiction if no notice is given of the application 
for an order for sale. The absence of notice is a 
mere irregularity and does not render the sale null 
and void. M Vurro SiTABiifArTA v. Minchola 
G oPALiKBlBBNAMUA, 10 L. W. 190; 37 M. L. J. 216- 
(1919; M. W. N. 668, 43 M. 67 257 

— — O.XXI, r. 40 —Order dismissing ap. 
plication for judgment.debtor’a arrest, nature of. 
See Antb, b. 4? 88 

O. XXI, r. 54 207 

— — ^ O. XXI, I*. 54 — Attachm^t ef immove* 

able property belonging to Hindu co-^parcener^ 
Attachment of share in each item, validity of^ 

An attochmout of tho share of an undivided 
Hindu co-parcener in joint family property must 
take tho form of au attachment of his undivided 
share in tho family property as a whole, and not of 
bis undivided sharo in each item of it. M Janoak- 
THAR SODBIAII V. KAMIHBTTI CUtNKA YbKSATA- 

SUBBIAH, 10 L W, 449 336 

■ ■ — O. XX If Tb 55 — Money paid to removo 

attachment, whether liable to rateable distribution. 

See Ante, s 73 599 

o. XXIf r. 58 — Claim, diimissal of— 

Order, whether alTocts persons not parties to 
nroceodings. See Limitation Act, Scb. I, Art. 11 

260 

O. XXI, rr. 6 1 , 63 260 

O. XXI,rr. 67 (2). 90 -Execution of 

decree Sate, nppliration to get agide — Adoertigetnent 
in Oazetie, whether nece»mry - Irregularity— Pre. 
judiee, proo) of- Objection not gtated in application, 
whetlter can be taken — Appellate Court, whether can 
entertain ncto objection. 

Order XX«, iule67 (2 , of the Civil Procedure Code 
merely provides that an ezeonting Court may, in 
its disoretion, direct an advertisement of a sale to 
be published in the Gazottv, but there is no oblige, 
tionon its part to do bj, «nd the failure to give 
such a direction Joes nor amount t<> material irrogu. 
larity it) the c nduct nf the sale within the metulng 
of rule f rho O der 

A judgment lebp.r up dying under Onler XXI, ml® 

!t0 of the Civil Pr'jcedure Code to set fw>(de an 
ezeoation sale most show not only that there has 
been material irregntarity in the oondaet of the sale ' 
bat also that such irrsgnlarity has resulted in 
snbstantia! injury to him. 
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An execution Court should not consider objections 
other than those expressly stated in the application 
presented to it under Order XICI, rule of the 
Civil Procedure Code. A jortiori^ objections not so 
taken cannot be considered by an Appellate Court, 
when healing an appeal from the order of the Court 
rejecting an application to set aside a sale. L Gopi 

Chand V. Benarsi Das 794 

■■■■** Oft XXI 9 Tft 89 — Deposit of decretal 
amoUDtf whether amounts to application to set 
aside sale. See Ante, 8. 11^ 135 

O. XXI, r. 8,9, O. XLIM, r. I (J), 

O* L, ri I (A) — Scope ojO iXl, r. 69 — Execu.ti<m 
of decree — Sale subject to moHgage — Mortgagee, right 
of, to a 7 >piv to set aside sale — Small Cause decree — 
Eeecution by ordinary Court — Order setting aside 
01 ' refusing to set aside sale of immovable property— • 
Appeal, maintainability of-~Revision to High Court, 
■whether lies. 

The words "where immoveable property has been 
•old" in Order XXI, rale 89, Civil Procedure Code, are 
not restricted to the actual interest that passes by 
the sale. 

It is open to the holder of a mortgage on property 
•old in execution of a decree to apply under Order 
XXI, rule 69, Civil Procedure Code, to set aside the 
sale, even though bis mortgage is admitted in the 
•ale and the sate is subject to his right. 

Where the decree of a Small Cause Court is being 
executed by an ordinary Court, an order made by 
the latter under rule 89, Order XXt the Civil 
Procedure Code, is appealable to the District -ludge, 
and the High Court can entertain an application 
under section 116 of the Code from the order of (he 
District .J udge. The Provincial Small Cause Court 
Act would have no application to such a case. M 
Kandabwaui Asari v. Swarnavilo Stapatui 10 L 
W. 666{ (1920) M. W. N. ISl 

O.XXl, r. 90 


' 0« XXI, r# 90— Application to set aside 
•ale on ground of omieaion to give notice of settle, 
ment of saleOToclamation. See Ante, s. 47 809 

■ 0« XXl, !*■ 90— Sale, application to .^et 
aside, contents of. 8ee Ante, 67(2) 794 

- O* XXI, Ti 90 - Sale, proclamation of 
omission in, whether ground for setting aside sale’ 
Decree 

O.XXl, rr. 96, 97. 98, 99, 103- 

Execution of decree^Sale—Auction.purchaser, ap. 
plication by, for recovery of possession, dismissal of - 
Appeal, whether lies—Bemedy of auctton-purchaser 
While proceedings for the sale of certain mort- 
gaged property were pending, the mortgagor exeout- 
ed leases of certain land included in the mortgaged 
property for 40 years. The mortgagee porohMed 
the property in auction sale and applied under 
Order XXI, rule 97, of the Civil Procedure Code for 
possession of the same. The lower Court held that 
the leases were collusive, but declined to interfere 
with the possession of the lessees and pass-d an 
orfer under Order XXI, rule 90. of the Code that it 
•hould be proclaimed that the interest of the mort- 
gagor had been transferred to the auotion.purohaser: 

Held, (1) that the order of the lower Court amount- 
ed to an order dismissing the application of the 
decree-holder under Order XXI, role 99, of the Civil 
Precedure Code; > 


f2) that the au^tion-porobaser, who was a party 
other than the judgment-debtor against whom an 
order bad been made under Order XXI, rule 99, of 
the Civil Procedure - ode, had no right of appeal 
and that his remedy was to institute a suit against 
the occupiers for their ejectment. O Bibi Saiddn. 

NIS8A V. Faitaz Hasan 923 

" O, XXII, r, 3, O, XLI, i*. 4— Appeal 

—Death of joint plaintiff before hearing of appeal, 
effect of— Abatement of appeal — Decree passed in 
ignorance of fact of death, validity of— Appeal by 
one of several plaintiffs— Other tohetker 

necessary parties. 

Where one of several plaintiffs prefers an appeal 
in which the other plaintiffs are also interested, 
rule 4 of Order XM of the Civil Procedure Code 
does not authorise him to proceed with the appeal 
without making the other plaintiffs parties thereto. 

The effect of allowing an appeal to be heard and 
a decree passed in ignorance of the death of one 
of the joint plaintiffs is to render the judgment and 
decree a nollity. C Balabav Pal v. Kantsha Majhi 

548 

- 0, XXII, r, 4— Appeal —Death of party 

—Legal representatives ■not brought on record— 
Appeal, second — SubstituttCTi, whether can be effected. 
Where in an appeal pending in an Appellate Court 
one of the parties dies and the appeal is proceeded 
with without bringing his representatives on to 
the record, the High Court iu second appeal cannot 
order the substitation, because the question of 
substitution can only arise where there is a death 
pending a snit or appeal. C Promada Natb Rot v. 
Abdul Majid 480 

■' O. XXII, r. 9— Appeal— DeatA of appeU 

lant —Representatives not brought on record — Ahate» 
ment of appeal, setting aside of— Fraud of agent, 
whether suj^ient cause. 

Where an appeal abates owing to the failure to 
bring the legal representatives of the deceased 
appellant on record, the fact that the agent of 
the representatives of the deceased appellant 
colluded with the other side and did not apply 
within the statutory period for substitution, is 
sufficient cause under rule 9 of Order XXil of the 
Civil Procedure Code for setting aside the order 
di>-eoting the appeal to abate. C Shiba Pbosad Jana 
V. Hati Maitt 565 

— O. XXII, rr. 10 & II - Ahenee, 
joinder of, as party. See Tbanbvbb or Pbofsrtt 
Act, s. 62 428 

' - - O. XXIII, r. I — Withdrawalef suitsoith’ 

out leave to brin; fresh suit— Suit, subsequent, based 
on different allegations, mamtatnabifity of. 

Plaintiff brought a suit against C. and T. to recover 
possession of a house, on the allegation that it bad 
been let to G. who had abandoned it and that T. 
was in possession of it as a trespasser. The defend, 
acts pleaded that they were the owners of the 
hoQse The plaintiff obtained permission to with* 
draw the snit but he was not gpv<*a leave to bring 
a fresh suit Subsequently he brought another suit 
for possession of the same house against T. andX, 
on the gronnd that after the withdrawal of the first 
snit he had let the house to T. who had abandoned 
it and bad sold it to X : 

Held, that the previous suit having been withdrawn 
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C.V,, P^cedure Code-,90^„„„,, c.v„ Procedure Code- ,908-o„„e. 

Iaava tr\ ^ 1 .. w vonca* 


to bring a freab suit, the plaintiff was 
debarred under the proWsiona of Order XXin mU 
). of the . iril Proceduro .ode fronLinftL i 
^as not the owner of the house, and thft, fherefore 
the present suit was not maintainable. P Kanshi Ram 

a XXlir; ^ 478 

whpthA^i^ ^.?^/*** *** 3— Compromiao, Court 

o33 

' ^ P • XXXIf rr* 1 1 2 — Admin Utrator one 
who are impleaded as pro forma defendants to 

SItTu C Nazis Abam^d J; 

478 

O. XXXI. f. 2 ATO 

O. XXXII, rr. 3, 4 f?| 

o.xxxilV.t 14 

^ o. XXX1I7, scope of^Petition for Uave to 

xS^roTt'^e CMrProLd'iri"&^ia7o^^ 

the pauperism of the peSer and a 

jTw i^fhe' “'“1 ““Plicated queationa^of 

Of the inquiry it appears to he dear from tho 
fwts brought out in the eTidenco or from the facts 

ooof®^ i!“ V?® P«t»tioa that the petitioner hat ?o 
good subsiating oauae of action, the Court can dis. 
mi8B the petition, but it cannot treat the petition as 
calling for an adjudication of various questions 

'«“«8 after 

^ ™ Kalliani AmmI 

V. MaTATBIL VeETIL AcHUriiAN NaIR IQ Ia WT \^± 

(1919) M. W. N. 673, 37 M. L J 303 ' ' %3Q 

o' xxvIU' '*■ "W* 

■— Mortgage by father 


a 1 6 ’ !• ■— 07 father 

« XXXIVf !•# S ^Mortgage, $uit on — 

*cr«, dectanng that if Balo-proctedn 

prove meuffictent mortgagor ihalt be liable for balance 
nature of^Final decree, whether neceesary. ' 

nrrt«-^” decree in a mortgage suit, which 

direoUthrt (f?h® °I i‘**® “^^gaged property and 
mIjj.7 .) K ‘ ?x. »moimt of the debt is not 

l>7 the sale, the defendant shall be liable 

thM?^ ®“l’l« tl** bolder 

tK?a^ ‘^® properties of 

indS^SS fl ® '«•*» decree obtained 

O^ra^ fS XXXiy of the Civil Procedure 

annlT fA. the decree-holder is entitled to 

haKol r* P®”°“*1 decree for the amount of the 
83 0 W V Shah v. Hadak Uoham Das. 

""oioimlS* ^^Interpleader euit - 

WImm 1 *' e/, to appear— Procedure. 

to tt« claimants 

tollow th^^' P"P®' course for the Court is to 

nit I n fi«t part of 

Ulof Order XXXV of the Civil ProUdure 


hands into Court to the credit of the suit, ^ 
The order might further provide that if * u 

names of one of them asnlami^j^^i *” 

o. XXXVIII, rr. 1. 3 If? 

— s^xx&rfi-" ' i 

— — O.XXX/X, rr. 1, 2 , O. XL f V 

—Temporary mjunction, when to be^tani^d ^ 

^cencr, appointment of, grounds for-wlste, %o 7 f 

a B'^cc'^/ver""''” '' '' appointment of 

In order to obtain an iujunction or thfl AnnAeV* 
of a Heoei.er the applioan't has to aho^That 
property ,8. n danger of being wasted or alfenated 
and should be preserved from waste or alienation. 
but while in order to secure an injunction it is’ 
enough to show that the applicant his a fair quei 
tion to raise as to the existence of the right alle«d 
the Court wUl not ordinarily appoint a Beoei^er 
while one party is actually in possession and an 
irreparable wrong may be done to him by the Court 
^King interim posaesaion of the proDertv M 
Gubuswami Panditan V. Sendath. Kalai Pandia 
Crinna Thambibab, 10 L. W. 661 760 

“I r* ^ “le copy of 

decree-Appeal, whether valid. See LiMifirioN 

ACTi 8» 6 I 

p ^*r^* **',^“’^PP®*1 1*7 one of several 


, . une 01 Beverfi 

plaintiffe-Orher plaintiffs, whether necessarv 
parties. Bee Ante, O. XXII, k 3 54Z 

. , . 9 * ']r* }®» 21 — Appeal diemieaed 

tn default - Appltcatton for r^iew of order dismieting 
appeal and for re.heanng crose.objectiona decided 
ex parte, nature of — Order dismissing application 
whether appealable— Revieion, whether Uea ' 

A decree for redemption of sgarden having been 
passed against two iniaon, they appealed to the 
District Judge praying for enhancement of the 
amount awarded to them, while the plaintiffs pre. 
ferred cross-objections contending that they were' 
entitled to the possession of the property without 
any payment at all. The minors’ appeal was dis- 
missed for default and the oross-objeotions were 
accepted em parte The defendants then made two 
applioationa, one for a review of the order dismissing 
the anpeal in default and the other for setting aside 
the es parte order deciding the oross-objeotions. Both 
these applications having been reieotod, the defend- 
ants preferred an application for revision fn the 
High Conrti 

Held, 1 that neither of the orders dismissing the 
two applications was appealable and that the defend- 



1030 


INDIAN CASKS. 


[1919 


civil Procedure Codc-1908-co.ia. Civil Procedure code- 1 908-oonM. 

_ • . 


ants were competent to make an application for 

inwmuch as the next friend of the minor 
defendants had not been served with a notice of 
the date fixed, the order of dismissal of fhr 

default was prejudicial to the minors and could not 1^ 
Bultater I Mahmoo Hussain r. H ohammad U^m^an 

^O. XLI, r. 21 . . 333 

- XLI» I*. 22— Cross-objections against 
oo-respondent, whether permissible. See 

O. XLI* r. 23— “Prolimioar? 

meaning of. Sec Ah'^^s 161 OTA 

_ — O. XLI, r. 27 ^ 274 

O. XlI, r. 27-AppeUate Court, power 

of to admit fresh evidence when to bo 
SecAsTE, 8. II 

O. XLI, r. 27^A.ppellate Court, power 

of to take additional evidence, limits of -Evidence 
improperly admitted— Order directing prosecution 

based on such evidence, legality of. 

Order XLI, rule 27, of the Civil Procedure Code 
does not provide that in order to enable the Appe late 
Court to pronounce judgment m favour of a particu- 
lar party additional evidence may be admitted m 
appeal. H only provides that where it is impossible 
to pronounce judgment at all on the evidence, the 
Court might admit additional evidence. 

The legitimate occasion for the use of the power 
conferred by Order XLI. rule 27. of the Civil Pro- 
ceduie Code on an Appellate Court is when, on 
examining the evidence as it stands, some inherent 
lacuna or defect becomes apparent not where a 
discovery is made, outside the Couri, of fresh evidence 
and the application is made to import it. 

where additional evidence is improperly admitted 
in appeal, the Court has no jurisdiction to direct the 
prosecution of a witness on the basis of such evidence 
and an order made under section 476 of the Cxaminal 
Procedure Code in such a case cannot be sustained. 
P&t JiODEO Lal I’. Ram Lagan Singh, 20Cb L. ^ 

826 

O, XLI, r. 33— Appellate Court, power 

« • « .a - ^ O . A Uf An • n c* AI^Q 


of to modify decree. See Mortgage 
__L— O. XLI, r. 33— Appellate Court, whe- 
ther can set aside decree which has not been appeal- 
ed against. SeeApPfii. 883 

^o. XLI, r. 33, scope of ^Appellate 

Coitrt, power of, in resect of non^appealing parties— 
Procedure, proper— Joinder of parties. 

The object of Order XLI, rale aS, Civil Prodoeore 
Code, is to enable an Appellate Court to pass judg- 
ments or orders which would give consistency to 
its decisions and although the pewer to interfere 
with an order against a person who is not before 
it should be exercised with great care and oantion, the 
discretion of the Court to grant relief which benefits 
a partywho has not appealed is not hampered. 

The principle that no deoree or order should be 
passed against a person without bearing him does 
not apply where the non-appealing party is benefited 

by the order. 

The illostretion to Order XLl, rule 33, Civil Pro- 
cedure Code, is not exhaustive of the scope of the 

ml® . r r 

Where interference with a decree in favonr of a 


party not before the Court is deemed necessary, the 
Court should implead him in the ®’W««e oj d. 
plenary powers so that he may 
benefit of the decree in execution. Wl 
Venkataramiah u, Mukko Ohinnaiah, 10 L. W. 367. 

r. 2 

(Appellate Sidci Rules, r. 42-Parti/ not served ««th 
notice of appeal, right of, to apply to set aside ex 

Ku'ie i/^ot the Appellate Side Rules of the 
Madras High Court does not p.event a pwiy 
who has not been served with notice of ap^a . 
from applying to set aside any 
ex parte in the appeal on the ground that J^e 
has not entered appearance. He cannot be pe 
for not entering appearance by losing his rig 
receive notice of interlocutory applications when such 
applications are made within the time 1 '™'*®® f 
entering appearance. IVI ®aN^ANAM Aiy 
Srinivasaraghavan, (1919; M. W. N- 77- ; 756 

66t:37 M. L. J. 693 

O. XLVIl, r. 

T nuney ActiVIllB C. 0 / 16851, ». 

order under, whether open to review on round 0 / 

pj^eedings before the 

sub-seotion 1 2 . of section 104 of the Bengal Tenancy 
Act. 1898, as it stood before its atnenflment, w 
the nature of a suit and an order made , . 

in the nature of a deoree. Consequently. ^ 

reviewable on the ground of error by ty . 

Authorities. C Ram Prasad Naravan gg 

O.XLVil, rr. I, 7-Provinctal BtmU 

Cause Courts Act (IXof^V. »■ 

of-SufReient cause - Fresh evidence, discovery of ,eSeci 

of— Appeal or revision, *’**'^^*''*” 9 ®-*" of. 

small causemattera— Discretion of Court, exe 

Where a review is granted for salBoient ®a°J ’ 
control to bo exercised by an AppeHat® 

Court need not be strict and when the C -_ntrol 
applied its mind to the circumstances, such c 
may be exercised with reference to ®^^ 
sumption in favour of its having ^ne so 

The simple fact that fresh ®'^'^®h®® is 

is expected to alter a decision already - 

ordinarily not a sufficient cause for g^ 

Although Order XLVII, 

Code, is not applicable to Small Cause ® ^ 

provisions do not limit the discretion 
High Court possesses under sechon ^ 

be used except for substantial reasons. ^ 

O. XLVII, r. 7, inapplicable to 81 ^ 

Cause Courts. See Ante 0 and 

Sch. II, para. 20 -Xrb‘irati^ 

award —Arbitration, private— Award, y® " J' . 
whether can be split up— Amendment ot^ > 

permissible— Parties signing aword, elector 
When an award goes beyond the po'^®*'{ ° lJqu 
arbitrator, it is permissible to separate J •• 
of the award, and to mamtain the remai*' ? 

Ofdifiarilyi an arbitrator aft^r he has deliver 
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hi 0 award is functus o^io, but if the parties after 
the delirerj of the award again make a reference 
asking for the re^consideration of a part of the 
award, and tho arbitrator thereupon re-constders 
that part of his award and amends it accordingly, 
the amendment so made is within his powers. 

An award of arbitrators derives its binding force 
as against the parties entirely from their previous 
submission, and their subsequent signature in 
token of consent in no way affects the character of 
the award. It is neither more binding upon the 
parties when signed by them nor less binding when 
they do not sign it. It is binding in the former 
caae, because it is the judgment of a tribunal to 
which the parties had unconditionally submitted 
before adjudication and not because they have subse* 
ouontly acknowledge the justice of the decision* 

N Kisakchandba V. Bamlal 992 

Sch. Illf para# I !« transfer in con- 
travention of, void. See Hinup Law— Joint 
Pamim 776 

Companies Act (VI Of 1882), s. 142 

~0Qicial Liqui latQt\ rei^ig notion of^Sonciion 
Courty wheUicr nece^iury. 

An OQicial Liquidator is not at liberty to resign 
without the kanctioD of the Court which appointed 
him. P Dionassc V. Crajju Ram, ol \\ K 919 

649 

Companies Act (VJl of 1913), ss. 

184, J86 — Cornpa ny in Uqu ulaf ion * 3 ui/ 6 y 
O^ial LiquiiUUor to fccoier money due on 
promiwor^ tiote ^Defendant^ whether entitled to set 
ojf sum due to him — LUjuidation Courts jurisdiction 
of— Summary procefs, whether juetiJied-^Prior order 
of Liquidation. Judge disallowing plea of seUoj^ 
whe(}^r bar — Vivit Procedure Code (Act To/ 1908^, 

0 III, r. 6. 

The Official Liquidator of a Bank in Liquidation 
sued to recover a sum of money due on a promissory 
note executed the defendants, who clairocd to 
setoff against tho plaintiff's domand the money 
received by tho Dank by way of security for the due 
performance of his duties by K., odo of tho two do- 
fendants, on bis appointment os cashier of the Bank. 

It appeared that the defendants were membcrB of a 
joint Hindu family and that the money deposited 
with the Bank belonged to the family. Moreovcri the 
Bank in it# dealings had treated the money as 
belonging io both the brothersr 

Bsid, (1) that the defendants who wore debtors 
on tho promisoury note were creditors in respect 
of the money deposited as security and were, there- 
fore, entitled to raise the plea of set-off. 

(i) that as the defendants were not ountributories 
of the Bank, the Court good acting the liquidation 
had no jnrisdtction to recover by a summary process 
tbe money duo from them on the promissory note; 

(8l that an opinion expressed by the Liquidation 
Judge with regard to the plea of set*ofl did not 
opera la ae res judicata. L OrriciAL LiqotnATO|^ 
IkeoeMus Basx or Ixdia. Lto. u. Kasuo Das 6S3 
r— •.186 663 

Com prom Ise— <7m«^ati«n -~Forb4araue4 to 

<w, gooi oon o Utrm ii oit—BoaA die mmm of 

la or Jer th«( > ftifboirinnt toioe ibomld amoiut 
to a OOMMorMioo for • oootproaiaOt •ome liability 


must be Bhovrn to exist, or to be reasonably supposed, 
to exist, by the parties. If oae of tho parties to 
tbe compromise has no case and knows that he 
has none, the compromise would not be bold binding. 
P Sald V Phalla, 137 P. R. ly 9 497 

l>y female owner, whether amounts to 

alienation See Limitation Act. S cH J, Art ]26l7f 
of doubtful claim, validity o/~Consideration 


— Gratuitous compromise, whether can be enforced 
-‘Oudh'.Rent Act I'XIII of 16^6;, s. I08, cl. f'S.A)— 
Forbearance to file non-maintainable suit, whether 
good consideration for comprotnise. 

A bona fide compromise effected to settle doubtful 
claims is not legally invalid because the surrender 
of a doubtful right by one party, and the forbearance 
by tbe other of his right to sue, form a good reciprocal 
consideration for such a settlement. An intending 
litigant, who bona fide forbears a right to litigate a 
(lucstionof law or fact which it is not vexatious or 
frivolous to litigate, does give up something of 
value, but there must be in fact a serious claim 
honestly made. 

Where a person obtained from the Revenue Court 
a declaration that he was entitled to under proprio- 
tary right.., but being misled by the opposite partv 
who threatcnetl lo file a suit in the Civil ' ourt 
to challenge tbe propriety of tbe finding of the 
Revenue Court, relinquished the undcr-proprietary 
rights conferred upon him, and accepted nkabuliyat 
and was subsequently sued in ejectment: 

Held, that inasmuch ss section 108 &.A of the 

Oudb Rent Act forl>ade the bringmg of a suit of the 
nature threatened, the relinquishment must be 
regarded us gratuitous and was not enforceable. O 
bfAIIUUOA V bllAKKAK BaKIISH SINOH, I U P L B 
(J. C.) 87: 22 0. C. 163; 6 0. L. J. 40 1 (04 


- signed by Pleader not having authority, 
validity of. See OtCRXE 143 

Conresslon* evidentiary value of— Court, whe* 
ther can accept part and reject part— Corroboration 
of pa»t, effect oje 

The ordinary rulu is that a coDfessioa is erideDcc 
for the priBOQor as wall as against him and must 
be taken altogether. But it is only where no other 
evidetieo is forthcoming that this can be pressed 
to the extent of requiring Uiat no port can be 
accepted as true without accoptieg the whole. 

If other ovidenoe inoompatiUe with a part of the 
confession is on record, it may be reUed on in 
preference to that pari. N UasNC v. Enpjwoai 

20 Cb. La j. 737 I4o 

^ Sialemcnl by accuned ^OuiU, inference os to 
^Co-accuHod^ xohetker aSetiod— Accused, presence 
of, as accessory, effect of^Corroboratuyns 
A stateoient made by an accused pereon whieb 
suggests an inference of guilt may amount to a 
coDfeedoD, though tho person malriag Che statement 
may dirootiy repudiate hie participation in the 
crime 0uob a statement may be taken into ooo* 
eiderotion ogainsU be person making the etatainent, 
but it may ba unsafe to nee it sgilnst a oo-aoouse<L 
Where, however, it appears that tho person making 
the otatemont was at oil eveute an acosssory proseot 
at Che commission of the crime, tbe otatement can 
be used against the oo-accused, if nffioient com* 
boraiieo is fortboomiog. O Jasoda v. Eeritcij 
6 a U J. 42B$ 20 Ca. U J. 787 69| 
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Construction of document— /ntenfion 

oj parlies — Conduct — Mortgage by eeijeral joint 
oiofiei's — Transaction, whef/ier divisible— ‘Refusal of 
one to execute, effect of. 

Plaintiff sued for a declaratory decree to the 
effect that certain land was liable to attachment 
and sale in execution of his decree against the 
defendants. It appeared that the land was released 
from attachment on the objection of K. , who con- 
tended that it bad been mortgaged to him. The 
mortgage deed was drawn up in favour of K and 
was to iiave been executed by three persons, who 
were joint owners in equal shares of the land in 
dispute. One of these three refused to execute it on 
the ground that it was without consideration: 

Held, 1.1 J that as the mortgage deed was not 
signed and executed by all three joint owners of the 
land, it was incomplete and conferred no rights 
whatever upon K.-, 

that the mortgage was intended to be one 
single and indivisible transaction and could not be 
split up. 

The construction to be pat on a particular trans- 
action must depend upon the intentiou oi the parties 
as inferred from their acts and conduct. L Kishan 
Dayal r. Root; 8l3 

Contract — Deposit, whether part payment orearn^ 
est money — Forfeiture of deposit— Intention of parlies 
Where upon an agreement of sale the vendee 
deposits a sum of money with the vendor, the 
deposit, unless paid on any special terms, is not 
merely part payment but is an earnest, so that, on 
the one hand, if the contract be performed, it is 
brought into account as part payment; on be other 
hand, if the purchase makes default, it may be 
retained by the vendor, and is thus a Sicurity for 
the performance of the purchaser’s part of the 
contract. The test in each case is, did the parties 
mutually agree, expressly or by implication, that the 
sum paid was to be treated, not merely as part 
payment, but as a guarantee for duo performance 
of the contract. C Uauibollah u, Arman Dewan, 
80 0. L. J. 1 3; 24 C. W. N. lO 875 

contract Act <IA of I872)i s. II- 

Contraot by minor, validity of— Ratification by 
minor, effect of. See Registration Act, s. 17 (M 

123 

— ■' ■' St I I Relief Actffl of 1617), s. 38 

— Contract with minor, validity of — Jlfinor, whether 
can be required to make compensation. 

A contract entered into with a minor is not a 
voidable contract, but is simply a nudum pactum 
ab tntlto void, and completely outside the scope of 
Chapter IV and section 3b of the Rpeoifio Relief Aot. 
N Muliabai V . Q^arud, 15 N. L. K. 149 65 

' ■ - SSi lit 65 — Mortgage by minor, validity 
of — Jfinor, whether bound to refund money. 

Where a mortgage turns out to be invalid because 
the mortgagee, at the date of the mortgage, was a 
minor, he cannot be held liable to refund the mort* 
gage-money even if he misrepresented his age. M 
Guruswaui Paniolu V, Boobsaran Lall, 10 L. W. 
226: 26 M. L. T. 245 I4 

S. 15 —CoeroioDt plea of. See Lanploeb 

AND tBNANT 872 

^ St 23 — Money paid under agreement 
opposed to public policyt u>hether can he reeowred. 

A person who has paid moaay under anafree* 


Contract Act— conta. 

ment which is void as opposed to public polioj may 
recover back the money so paid while the agres* 
ment is still unperformed. 

Defendant promised to marry his daughter to 
the plaintiff and on the faith of that promise the 
plaintiff paid a sum of money to the defendant. 
Subsequently the defendant refused to carry^ out 
the agreement and the plaintiff brought a suit to 
recover the amount paid by him to the defendant: 

Held, that the plaintiff was entitled to recover 
the sum advanced by him inasmuch as the agreement, 
although void under section 23 of the Contract 
Act, had not been performed. P JlwANA v. Malak 

COAND, 1-3 P. R m9 407 

— S* 25^Compromi6e, whether ^^2 
contract, flee Evidence Act, s. 92 527 

s- 45, scope of— Debt due to several persons 

— Decree obtained by one creditor tn respect of his 
share — Suit by others for balance, maintainability of. 
Section 46 of the Contract Act does not provide 
that when one of several joint creditors has been 
paid bis share of the debt and has thus ceased to 
be a creditor, the remaining creditors cannot main- 
tain a suit for the balance of the debt. 

The words “as between him and them" in seotioR 
4B of the Coutract Act signify that as between the 
debtor and the original body of creditors the right 
to claim payment would rest with that body, bat n 
by part payment the number of creditors is reduced, 
the right to claim payment will be a right ^sing 
as between the debtor and the remaining creditors. 

On dissolution of a partnership one-fifth of a debt 
due to the partnership from the defendant fell to 
the share of one of the partners, K. The latter sued 
the defendant for recovery of his sh^ of the 
debt, impleading also as defendants his former 
partners who refused to join as plaintiffs, an 
obtained a decree. Subsequently the other partners 
sued the defendant for recovery of the remaining 
fonr-fiftbs of the debt; 

Held, that the suit was not barred unde^he pre* 
visions of section 45 of the Contract Aot, P 
Mal-Saddo Bam w. Walia, 128P.E, J9I9 

SS. 53, 56, 64 125 

■■ St 65 woA 

- St 69r See Hindu Law— Widow 7W 

S# 69— Payment made 6y dar-putoidar w 

behalf of putnidar— Atrtwnt jxiid, 

r*xovered — Dareputnidar, whether can be or^rea 

account for period during which he has been 

possession — Limitation- ^ a a 

A dar^putnidar paying up the arrei^ of rent uu 
by the putnidar to the semivdar came into 
of the putni under clauae !•*) of section 13 oft 
Putni Regulation of 1819 on the l7th of Kovember 
I8b2. He continued in posseasion for many yearse 
It was not Ull the 7th AuguaC 1899 that bis poaaes- 
aioD was formally tenninated» On the Ist Fobreary 
1901 the putnidar instituted a suit for 
the dar-putnidar for the period between May w 
and January 190i. During the pendency of thw 
litigation the putnidar repeatedly made 
payment of rent and the dar* putnidar bad to satisiy 
the demand of the superior landlord on 
successive occasions from 4th November 1905 to 
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tho 16th Noycmber 1908. The then 

brought a suit to realise these sums after allowing 
the defendant j>u,tnidar credit for the rents payable 
by him a dar-pu/nuZer during the period: 

Ueld^ (I) that as the payments made by the 
plaintiff bcnetitcd tho defendant, the plaintiff was 

entitled to a decree; 

(2' that the claim of the plaintiff could not be 
postponed merely because accounts had not been 
taken of the possession of the plaintiff from the i7th 
November 1862, inasmuch as if a olattu were now 
put forward for an account of this period, it would 
be successfully met by the plea of limitation. C 
nueso Cbandua Dz v. JakhomaIi ATeneBA, 30 C. L. 
J. 84 90 

S* 72f applicability of. See Bengal 

Tenancy Act, s. I7l 553 

S. 73 125 

- 8» 73f applicability of, to b>'eacheti of 

c'^ntract concerning immovable property • Damages^ 
measure of. 

Though the illustrations to section 73 of the 
Contract Act refer mainly to breaches of contract 
with regard to movables, there is nothing in tho 
wording of the section itself which would indicate 
that it is not applicable to contracts dealing with 
immovable properly. A * party who suffers from 
any such breach is entitled to recover from tho 
party responsible for the breach compensation for 
any loss or damage caused to him thereby which 
naturally arises in the usual course of things from 
such breach. O Jagab Nat« Singh r. Musa: Ringk 

839 

s. 73 — DamageH^ measure of — Lease — Fad- 

ure of lennortogive possession to lessee -^Assessnxent 
of damogeSf mode of. 

Section 73 of the Contract Act lays down tho 
principles to be employed in assessing damages 
and embodies tho principles of English Law on tho 
subject. The loss or damage must arise naturally 
in the usual course of things from the broach or it 
most be such as the parties know to be likely to 
result from the breach. In estimating the loss, tho 
means which existed of remedying the incon- 
TODienoe must be taken into account. 

In an action for damages for tho lessor's failure 
to give possession of the lands leased to the lessee, 
the plaintiff is entitled to the primary profits ho 
would haya derived had he cultivated the lands in 
a busbandlike manner, i.s, the not and not tho gross 
prodooe, making deductions for tho expenses of 
oultiTation and tho failure of aeasoo, if any. The 
amount fixed in the contract cannot form the 
oriterion f or aaseosing damages, and the opportunities 
Which the plaintiff bad of renting other lands 
ehould be taken into account. 

Per Phillips, 7.— In considering what should be set 
off against the gross profits it must be assumed that 
the oaltiratton wai carried on entirely by hired 
labour. M Amakchi Vineatabama SAbisoto v. 
Kama ViMEAiiifA, 26 M. L. T. 287i 10 L. W. 4DSt 
(1919) K, w. K. 683; 37 M. L. J- 335 1 9 1 

— — 02i 102— ffoie of goods— 

liahk aeprineipul. position of — Stoppage intranmtf 
right of^Aeeignment tv buyer, e^ect of. 

A broker liable ap>o a priodpal ooatraol both to 
thpielieraad the purchaser baa aright toonforot 


Contract Act— contd. 

the contiDct and is entitled to sue in rospoct thoreof. 
His position by virtue of his por>aonal liability to 
his sellers for the price is tliat of an unpaid vendor 
with a right of stoppage in transit conferred by 
.section 99 of llio Contract Act, but such right woulrl 
be defeated it tlie buyer obtained the documents of 
title and delivered them to a second buyer who acted 
in good faith and gave valuable consideration for 
them, as such delivery would amount to an assign- 
ment under section 102 of tho 'ootract Act C 
Ramcndra Nath Roy r. Brajenora Nath Oas, ^6 0 
831 986 

S. 1 02 986 

s. J 08, Excep. ( I ) ^ Possession required 

by - Bj>ception, nature of — Custody Hire- purchase 
system — Possession of hirer, nature ot — Bona fides of 
transferee — Owner, whether can recover article from 
transferee. 

Tho possession referred to in Exception (1) to 
section 103 of the Contract Act is distinguishable 
from mere custody or possession held for a speciflo 
or limited purpose. It must be juridical possession 
or held under some right analogous to that of tho 
owner or involving, expressly or impliedly, a power 
to sell, though the owner may have restricted tho 
exercise of tliat right in a particular manner. 

A person who obtains an article under the liiie^ 
purchase system does not become the owner thereof 
till a payment is made in full in pursuance of the agree- 
ment. Till such payment is made, he is only entitled 
to the use of the article in terms of the agreement 
and subject to tho control of the owner. 

Where a person holds a certain article on hire with 
an option to purchase, tho nature of the possession 
and the powers of tho person having it are deter- 
mined by tho contract of hire. When in such a case 
the hirer solN tho article hired to another person, the 
owner is entitled to rocoror the same from the 
purchaser though the latter may have ac:od in good 
faith. O Albert u. Singer Skvvjng MACiiisc 
Company, *40 P. L. R. i 43 50 

— S. 1 2S- Limitation Act OB of Q0^J,Sch.I, 

Art. llb^Principal arul surety ^Liability of surety, 
whether co-extensive with that oj principal ^Limita^ 
tionfor suit against surety, commencement of. 

Tho liabilities of a principal and his surety, though 
arising under the same transaction, are distinct, 
because the liability of a surety does not nocossarily 
in all cases arise simultaneously with that of the 
principal, and it may happen that the remedy 
against the principal is barred when tho liability of 
the surety arises The question depends on the 
terms of the contract of guarantee by which the surety 
has bound himself Section of the 'ontract Act 
msrely defines tho measure of liability and ha% no 
reference to the extinction of the liability by the 
operation of the Statute of Limitation. 

Defendants Nos. I and 2 borrowed a oertaio turn 
from the plaintiff under a registered promissory note 
payable on demand. DofeDdants Nos. 8 and 4 by a 
letter addressed to the plaintiff stood sureties for the 
debt, stating that they made themselves liable for the 
debt! The suit on the promissory note was instituted 
more than three years from the date of the letter by 

thesoretiem v 

Bjsld^ l) that nsngninst the suretiesumitation began 

to rnnfrom the date of the sureties* own oontraetf 
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that tli«» liability of the aureties havh ^ arisen 
BiEnuUaneoosly* rtitb that of the defendants Nos. I 
and' and with the tnaking of the advance, the tuit 
against the Burettes was barred under Article IP, 
Schedule I to the I imitation Act. C Chabu Ch*NDba 
V. Faitbfdi, £S9 

Si l?5— Surety, liability of, where decree 
passed on compromise See Civil Procedure 1 ode, 
8. 186 3 67 

St 253 4 ’—Partnerehip— -Partners, Uabil’ 


ity ojsjor neghgence^exUnt of—Duty of fatinera. 
Where in a suit for dissolution of partnership and 
for accounts, the defendants are charged with negli. 
gence and contribution is claimed in respect of losses, 
if the defendants can show that they used such still 
and judgment as they possessed in the conduct of the 
business, they will not be liable to indemnify the 
plaintiffs for the losses. 

The rule of diligence among partners, in the 
absence of any specific agreement, is that they are 
not always obliged to use that middle kind of dili. 
gence which prudent mep employ in tbeir own 
affair*, they are secure if- they act in partnership 
affaire -s they would do in their own, so that if a 
partner fall into error in the management from want 
of a larger share of prudence and akill than he is 
truly master of, he is not liable for the consequences. 
Good faith is requiiedin a partner as well as diligence 
and if a partner is guilty of gross negligence, an- 
slrilfnlness, fraud, or wanton misconduct in the 
course of the partnership business, he is ordinarily 
responsible to the other partners for all losses and 
damages sustained thereby PatSASTHi Kemab 
Bandopadhta V. Man GoBI^DA Chandra, ^i 9J9 pjn 
419 2 

Contribution, iut< hr-Judgment en which 

tsutt « based, admissibility of^Trespass by plaintiff 
and defendant -Joint tort./easors^Right of plaintiff 

1. to contribution^ 

Where the basis of a suit for contribution is a judg- 
ment in a suit between the same parties, that judg- 
mentis admissible in evidence in the suit for con- 
trihution not for the purpose of imfugning its pro. 
priety, but for the purpree of showing the joint 
liability of the defendant, even though it may not be 
a judgment in rem or opei-ate as res judicata. 

The plaintiff in a suit for contribution must show 
some equity in bis favour. ]f he was a joint tort 
feasor with the defendant, as where both trespassed 
on a third party’s land, no right to contribution is 
created. WI Koppanra Chelauiab v Datta 

J' 8^6: VP 

J]l« MJt A* oCd 77 

CO-SharerS— Joint khata— possession of one 
co-sharer, whether can be disturbed by anoher- 

fo.sfcflrer-SpeoiJic Relief 

AC* (1 Oj lonjf Sa 9. 

^ The peaceful possession of s person is a substantial 
ngbt the infringement of which gives rise to a esnsa 
of action and although if be is dispossesfed he has 
theright to sue under section 9 of the Specific Belief 
Act. he is rrt bound to do so ^ * 

In thersiecf p j. irt Hotg of sgricnltural land 
one co-shsrer ordinsrily cuitivatfs tie field aid 

ether co-shaiers cultivate other feldf, hut tne co- 
sharer cannot diaposEess the other egaioEt his will 


from the field of which he has possession. Where 
such dispossession takes place, the dispossessed oo- 
sharer can sue to recover possest^ion of the plot of 
which he has been deprived P Ganesha Mal v. 
Tbearim, 04 P R 19 9 569 

■■ ■ -■■■ Partition, prirate- Each co-sharer collecting 
his share of profits and paying revenue separately— 
Profits, liability for. 

Where in a village there is a private partition in 
force, according to which each co-sbaier collects 
profits to the extent of hie share, and the parties 
have been paying their revenue separately, there 
can, as between the co-shareis, be no liability for 
profits, so long as this arrangement remains in force. 
O Sdbham r. Jagdeo Singh, 6 0. L. J. 468 776 

Costs — Discretion of Court, exercise of, inter, 
ference with, when permissible. See Civil Pro. 
CEUORE Code, s. 35 7 

- — ■ , rule as to award of. See Hindu Law- 
Widow 796 

COiJ^t-fGC insufficient, on memo, of appeal — 
Permission to make up deficiency, when to be 
granted See < iviL Procedure Code. s. '49 256' 

Court FsESAv-t (VII Of 1870), s. 12, 

finality of order, under. See Civil Pbocedure 
Code. s. 15 427 

Criminal Procedure Code(ActVof 
1898), ss. 4(b), 195,476, 537-Order 

under s. 476, whether eomplaint—S , . 96 (6), scope of— 
Want of rornplatnf, whether irregularity or illegality. 
An order under section 476, Criminal Procedure 
Code, is not a complaint. 

The provi'ions of section 19.5 (5- of the Criminal 
Procedure Code only apply when a Court has, on 
the application of some person, sanctioned the trial 
' of any of the offences named in section 195 and 
cannot apply to a case sent to a Magistrate under 
section 476, Criminal Procedure Code, for an order 
under the latter section is not a sanction. 

Though want of sanction under section 196 of the 
Criminal Proo»dare Code may not vitiate a trial, 
yet where there has been no complaint under 
seotiun '95 as regards the offence of which the 
applicant has ^een found guilty, the absence of a 
complaint is not a me e i.regnlarity but is fatal to 
the trial. N Kanakbam v. Eupsboe, 90 0b. L. J. 
770 610 

SS, 16, 530 (h)— Trial before Bench of 

Magistrates — Evidence recorded in absence of one 
member, effect of — Conviction, legality of. 

It is illegal for a Bench of Honorary Magistrates 
to convict in a oase in which the evidence is 
recorded and the judgment delivered in the absence 
of one of the members of the Bench M Tantra.- 
VAHi Bapirajd, In re. 10 L. W. 86ci 26 M. L. T. 36'^ 
20 Cb. L. j. 823 . 823 

88, 20, 29—(7aicttfe<i Port Act (lU B C. 

of \S90), ss. 64, US, 189— presidency Magistrate, 
jurisdiction of , extent of— Offence committed outside 
Calcutta t>uf within limits of port, eognieance of. 

The Fresidenoy Magistrate of Calcutta is an 
officer antborised to exercise the powers of a 
Magistrate within the limits of the port of ( aicntta 
and is competent, under section VO of the ' riminal 
Procedure < ode, to entertain a complaint of an 
offence onder section of the Calcutta Port hot, 
in respect of an offence committed outside the 
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linxits of Calcutta but n^ithiD the limits of the port 
of UalouMta. 

Per Keivboald^ J.— The provisious cootaiaed in the 
first pare of doctioa Ijct aud toe waoio of section 
of the Uaicutta Fort Act were made through 
exoess of caution and were based upon the provisions 
ofseotioniJ of the Criminal Procedure Code. O 

GowPAt UaI V. Good, dOC. U J. 262 j U. Vf. aN. 79; 
kO UR. L. 4. 782, 47 0. i47 622 

S«29 622 

SS. 103, 190 (I j (a), 200, 537- 

— Search without witnesses^ valtdify cf—Complaintf 
cognisance of^Complainant, failure to examine^ 

whether illegality '^Irregtitariiies tn procedure 

Prejudice to accusei— Barden of prool^Opiam 
(Act I of i8/0,4 9 ^0 , i4, 'M-^lllegal possession 

of cpium^Search after eunset witnout witnesses^ 
validity of— Failure to forward opium seized to 
nearest Police station^ effect of, 

A 8ub«In8pector of Excise entered tho premises 
of the accused after sunset where he suspected 
contraband opium bad been secreted, after eutermg 
the premises ne seat for two searcu witnesses. 
A search was made and some opium was fouud Tue 
8ab*inspeccor thereupou arrested the accused uud 
took him to the Police station, but cuauucced the 
investigation himself and retained tho opium found 
on the premises, which he produced io Court when 
he made his statemuct. Ho submitted a report and 
char^ sheet, and the beputy Magistrate of the 
District took cognixauce of me case, treating the 
report of the Excise dub^lnspector as a roiice report, 
and convicted the accused undpr section 0 .c, of 
the Opium Act. On appeal the Sessions Judge 
upheld the couviotiou, poinciug out tuat tne oxcise 
Bub* inspector's report was wrougij treated tiy tuo 
Magistrate as a Police report, aud tnac he must 
have taxen oognixance of toe case under section ^eo 
(a/ of the oriminal Procedure wode. Tho 
accused moved the High Court on revision: 

Heldf V. 1 ; that Che proceedings oeiore the Magistrate 
were irregular, inasmuch as he was uot proper!/ in 
seiziu of tae case to«rg was no regular coiupiamt 
before him, aud, even if mere Wt^s, ms ouusHiua to 
examine the oumpiaiaant oc oath as required b/ 
seotioo 2jii of the i/ode of oriminal rrooeaure was 
an illegalit/ wmch vitiated the proceedings* 

that apatC from the luregoing, me conviotion 
could not be laaiotainea 0 / reason 01 the toiiowmg 
serious trreguiaiities committed oy the Excise dUo* 
Inspector, namel/: — 

. \aj kis entrj of the premises after sunset in 
oontraventioool sectioo is of the Opium Act; 
ibj his entry of me premises without search 
witnesses in disregard or section aUu of me 
Ohminai Procedure code; 

(c) his keeping the mvescigatioo in his own 
hands and not delivering up the opium found 
to the nesdest Police BUtttoii« in spite ui the 
peremptory provisions of section so of the 
Opium Act. 

Where prooeedings bristle with iiregalarities, it is 
for the proseoution to show that the aocosed was 
wt prejodxoed thereoy. iiAOiiMi jiAUkiu v, 

Bkfatoa, M ca. u d, I 

•s 106 (4> 

Ml lU/i I44i I45i l4^Disput4 



an to immovable property^Rigkt doubtful^Order 
under «. whetner pro^r -Frocedure^Noitce 

o> ders under s. . . 4 , whechtr competent 
vvUere tliB right or i^oaseddiuo „f partied ia 
not free trom doubt aad there le a dauger of dieturb- 
auco of publio trauqiuUit/ ou aeoouut of both the 
parties asseremg their right and poeeeaaiuu orer the 
lands m question, it is inequitable to take action 
under section 144 of the Uriuiinal Procedure C^e tS 
restrain one part^ aa against the other, the virtual 
effect of which would be to usurp the functions of the 
CivU Court and to decide the right aud title over 
the disputed land inoludiog ibe right of possession 
vVhere tne ngnt of a pare/ is clear and there is 
a threaceued invasion oi cuac rigat by another party 
a temporary order under section i *4 of the Original 
Proced^e Code might be useful and effe“ ve 
Similarly under section io7 of the Code where partii 
are m the wrong, they can be bound down in order 
to prevent a breach of the peace. But where there 
IS a doubt as to tne right of the parties to be in 
possession ot iiamoveable property, tn« only effective 
re.nedy is that provided by seouuu i . of tne ,.ode 
under wmch u the .uagisuate aiter due euuoirv 
comes to tne couoiusiou tuac one of the parties ik 
in Clear possession, no win upuold its possession until 
It 18 evicted in due course ot law, and if on tho otner 
had the Magistrate hods it diuicult to decide which 
ol the parties is m actual possession, he has got a 
remedy to prevent a breacn of tUe peace under 
section ..oof the Code by attaching the subject. 
muuist ot tbo dispute. . ^ 

Buccdssive vruefs uoder seotioo i44 of tko Urimi. 
oai Fiooistiure woue coudemued. 

Au oraof psssed uaJer sectioo i4i of the Jrimiiml 
kroceou.e ode wituout serving notice on the 
opposite party to enow cause is liaole to be set 
aside. e^a.L liooai lioif v. (iOBiNo sJi.nqh, m Cb. o. 

J. QAdi I F. Lie T« *4 

SS. lU, I IS, 115. 117, ll/- 

Pfoceedinyt under *. 1 .* not dra-on up— heroics 

on uc4:aagd, jailure 0 ., effect ot^Order it'tder t. iig 

vaiidtly oj. * 

The fact that no proceedings are drawn up under 
eeuiion iti ot the uiiminal rrooedure oode at the 
time summouses areissu.d, and, tnereiore, no copy 
tnereot IS served under section lo ot me Oodo upon 
tne accused, would not invalidate an order passed 
under section ..o of tUe Oode, if, beiore tne p*8smg 
ot buen o.de., tne proceedings required by section 
lisare drawn up in tne presence of the accused 
and are read out and explained to hint, aud doe 
inquiry is held. iVl KaTaTUsM r'ATTUBAJO, In rt 
Zo jl. K. T dooj 10 u. tV. eolt v<e iff M. W. B.oad, z(f 
t>r. ii.J. Wa 49i 

SS. 113, 115, 117 4i^| 

— — -S. 11/ (4/— /oiAt enquiry, whether 
permuMible —Prejudice toaccueed. 
a.ltuougn in oases of joint inquiries there la a 
danger of one accused being prejudiced through the 
evidence against another, whion does not directly 
affect niio, being on the record, the law nererthelest 
aUowsjouit inquiries auder seotion 1x7, olauee ^ 4 j, 
of tne ^rtiainul . rooedure w>ode. A Sbbo dABAl v. 
JfiBrBBOB, BO wB. 1.. J. 7oU |q|, 

8. Iltf 
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SS. 133, 135, 138, I39~"i[agis. 

irat’C in $, 13P, (1), rnennxng of— Jury, appointment 
of — Verdict— IH.^poiial of case hy Second Class 
Magistrate after verdict^ transjer for — Jurisdiction 
of First Class Magistrate appointing Jury. 

The words “the Magistrate*’ in section 139 (1) 
Criminal Procediue Code, refer to the Magistrate to 
whom application has to be made under section 136 
{6/ to empanel a.luryand who, under section i3ft 
of the Code, does so empanel one. 

A Magistrate who sends a notice under section 133 
of the Criminal Procedure Code and directs a party 
to appear before another Magistrate is alone com- 
petent to deal with the matter on receiving Die 
verdict of the Jury empanelled under section l*-8 
and cannot transfer it for disposal by a Second Class 
Magistrate IVl Angappa M uoAni v. Bamapvram 
Perdmal CnBTTY, 37 M. L. J, 31 3; 10 L. \V. ’-^97; 
(I9i9) M. w N ^90: *0 Cr LJ. 761 489 

SS 133, 137 —Removal of obstruction — 

Bona 6de claim of right — Order directing institution 
of civil suit within certain period, legality of — 
Evidence not taken, effect of. 

In a proceeding under section 133, Cjitninal Pro. 
cednro Code, for tlie removal of an obstruction from 
a riverside ghat as being part of public way, the 
second party claimed the ghiU as bis private pro- 
perty, and the Magistrate, while declaring tlie good 
faith of the second party’s claim, directed witiiout 
taking any evidence that unless the second party 
sought to establish his right in 'he Civil Coiiit 
within six mouths, bis Iona jldet; would be questioned 
again by the Magistrate: 

Held, that the iMagistrato’s conditional order was 
bad in forna and that he should not have made it 
without taking evidence from one side or the other. 
C Peary Lal Mullick v. Sdre.yura Krishna 


Muter, i C- VV N 774} 20 Ca L J 752 160 

s. 1 35 489 

S. 137 160 

S. 138 489 

St 139 ( I )— “Magistrate", meaning of. 
See Ante, s 133 489 

s. 144 829 

SS. 144, 435 -Oovernment of India 

Act ('i ^ 6 Oeo. V, C. 6 ), s, 107 — Order under 
8. 144, whether can 6c revised — High Court, poioer 
of interference of, when exercised — Order, con- 


struction cf — Presumption — Duration of order — 
Order, whether might be addressed to publicgenerally. 
An order under section 14 a of the t riminal Pro- 
cedure Code doos not fall within the scope of section 
436 of the Code and can only be revised in virtue 
of the jurisdiction conferred on the High Court by 
section 07 of the Government of India Act. But 
it is only in very rare oases that the High Court 
will interfere under that section, even where there 
is a question of jurisdiction; if there is no question 
of juris^ction, it would interfere only if very great 
miscarriage of justice would otherwise result. 

In construing a judicial order it is an elementary 
principle that such construction mast, if possible, 
be adopted as would make the order one in accord- 
ance with law, and not an order such as the 
Court making it had no power to pass. 

Where, therefore, an order nnder section 144 of 
the Criminal Procedure Code specifies no'time dur. 


iiig which it Is to be in force, the reasonable pre- 
sumption is that the order would operate for two 
months and not for an indednite time. 

Under clause 3) of section 144 of the Criminal 
Procedure Code an order may he directed to the 
public generally when frequenting or visiting a 
particular place, but it cannot be directed to the 
public indefinitely. An order addressed to “all and 
sundry" frequenting or visiting a particular temple 
merely means “all and sundry persons who frequent 
or visit that temple during the course of the two 
months next following the order.” IVI PONNAPPA 
Aiyangar V Sri Vanmamalai, 10 L. W. 430; 20 Ca. ^ 
J. 755; . 191P) M. W. N.872 483 

S. 145 829 

SS. 145, 148,439 — Possession oflondi 

dispute as to— ^Delegation of enquiry to Subordinate 
Magistratef scope of — Orderfjinal^ on evidence partly 
recorded by Subordinate MagistratCy whether 
regular— Jurisdiction • Revision— High Coutty inter- 
ference by, h'mtte of. 

Where a I at class Mpgistrate passes a fina* order 
under section 148, Criminal ^rxedare Code, on 
evidence partly recorded by a Subordinate Uagis* 
trate under his directions and partly recorded by 
himself, he cannot be deemed to have acted with- 
out jurisdiction so as to call for interference by 
the High Court in revision. ^ , 

The essential requisite to give a Magistrate juris- 
diction under section 146, Criminal Procedure Code, 
is that he most be satistied that a dispute exists 
likely to cause a breach of the peace concerning land 
or water or the boundaries thereof. Once he is so 
satisSed, his' jurisdiction is complete and his subse- 
quent action must bo considered in relation to 
procedure, not jurisdiction. 

An enquiry by a Subordinate Magistrate, to whom 
a matter is referred under the provisions of section 

145 of the Criminal Procedure Code, is not confined 

to a mere inspection of the locality and a report 
thereon IVI VbIiLami Skinivasa Jaoannadha 
Kao V Gopalakbishna Rao, 10 L. W. 447^20 Cb. L* ^ 
773; 37 M.L. J. 689 6 *0 

- s* I45f proceedings under ^Pf^vtous 
decree or order of Civil Court for possesion f value 
of — Magistrate^ duty of ^Possession — Jurisdiction. 

A previous order of a Civil Court relating to the 
property in dispute in a proceeding under section 

146 of the Criminal Procedure Code might throw 
light upon the matter, but the evidentiary value to be 
attached to such a piece of evidence must depend upon 
the particular circumstances of eafth individual owe. 

There is no inflexible rule of law that in a proceeding 
under section 145, Criminal . rocedure Lode, the 
Magistrate is concluded by every previous order of 
a Civil or Criminal l oort: each case must depend 
upon its partioular ciroumstances. 

Per flttda, J, — Decrees of Courts, so far as third 
parties are concerned, may have different values in 

different cases. .aid 

In a proceeding under seotion 46, Cnminal Pro* 

cednre Code, a Magistrate cannot be said to 
acted without jurisdiction simply because in making 
the orfler be went behind a decree or order of the 
Civil Court. C Atol Chandba v. Sbikaih Lux, 
so 0. L J 123; 23 0. W. N. 96% 2 J Cb. L. J. ^ 
38. 146, ^^^—Procesdingt ujtder s> 145 
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Revision - High Court, power of intfi-ferenco of, 
xohen can be exercised— Juri<dic(ion~Proce<iure~ 
Party not given opportunity to appear, effect of. 
Ordinarily orders passed under section MS of the 
Criminal Procedure Code will not be interfered witU 
under section 435 of the Cede, but where an order 
purporting to be under thefoimer section exceeds 
the powers given by it, the Uigh Court will interfere, 
especially where there has been material irregularity 
which has prejudiced a party to the proceedings 
Proceedings under section 145 of the Criminal 
Procedure Code are not within jurisdiction unless 
the procedure prescribed therein is strictly adhered 
to- W here it appears that a party to the dispute 
has had no opportunity of appearing and putting in 
his written statement, the proceedings willbcsctaside. 
N MadhoPrisadv Jaggansi, Cr L J. 775 6 1 5 
“““ ~ SSt I45|439 — Service of process, method 
of— Proceedings under 8. Ub— One party not served 
with notice— Proceedings, legality of— Jurisdiction, 
want of- Revw\on—High Court, interferencehy 
The law for service of a summons in criminal 
cases is on tho same lines as the rules for the sor- 
vice of a summons in a civil case. 

In an inquiry under section 145, Criminal Pro- 
couure Code, both sides must bo hoard: cooscqucntly, 
if ODC of the parties to the euquiiy is not served and 
the Magistrate proceeds with the case, there is a 
defect of jurisdiction, and his order is liable to be set 
aside in revision by tho High Court. N Tukaram 
Ko.nbi c. Panjabrao, siOCr L. J. 816 720 

S. 829 

S. 148 613 

— S. I90(l)(a) — Complaint, cogoizanco 

of. See Ante, s. lOi I50 

; — ss. I 0 ( 1 ) (a), 200, 202 — Com. 

plaxnt^Examination of complain4xnt, omission of, 
effect of — Order calling upon accused to hhow muse 


proceeding, woro taken asainst hi,„ „„ ,|,e g,.„„„d 

that the certihcate had been fabricated' ^ 
ife/d, that section iy.>ofthe Crimim.) i 

Code did not apply to the case, and that the pro^ 
ceedings w-ero not bad because the sanction requE 
by that section bad not been obtained A 

17 4 L J.10,8,20C.. L J ;9S 702 

. ^ (5), scope of_V\^ant of com 

plaint, whether irregularity or illegality. See 

— S. 195(7) - Court of Subordinate 
whether subordinate to District Judge. 

The Coiu-t of the Subordinate Jndgo musi for il 
purposes of section iy5‘of the Code of cWmj j ! 

S. 200 494 

200— Complainant, ‘failure to ovnm- 

^x^e^eyiiefgbty. A.vTE, s, 103 “5^ 

attonc l to produce Ls 


e 

er 


ivhy he should not be prosecuted for bringing false 
cl^rge, nature of— .Jurisdiction oj Magistrate making 
order to proceed vntk trial, 

A Magistrate who under section 190(1) (a), 
Criminal Procedure Code, tabes cognizance of a 
case on a complaint ought to examine tlic com* 
plainaot before issuing summons. But liis omission 
to do so is a mere irregularity and does not go to 
the root of his jurisdiction. 

An order passed by a Magistrate calling upon a 
person to show cause why he should not be pro* 
seouted undcrsoction ^11 of the Penal Code, is neither 
inform nor in effect an order under siction '<^02, 
Criminal Procedure Code. Such an order is not one 
under any provision of the Criminal Procedure 
Code and eveo where it leads to an inquiry by 
another Magistrate, it docs not in any way affect 
the jurisdiction of the Magistrate who took cogni* 
sauce of the case to summon tho accused and 
proceed with the trial C Biiairah Ciiakoba v. 
Empibob, .9 0. L. j. »18j 5^8 C. W. N* 484; 4« C. 807; 
20 1 B L. J 794 698 

^ ■ 8» I9S— Cerfi/ica^e, forged, submitted to 

Collector.^ Band ion to prosecute , xvhether necessary. 
Section 196 of the Criminal Procedure Code lias no 
application to a matter coming before a Collector 
in his admioistrative capacity. 

Where, therefore, an applicant for a Pat warship 
•nomiHed a certidcate as to bis age, and criminal 


of Magistrate to record his reasons ^Order 
JusttJicd^Penal Code (Act iLT 0/I86OJ ’*21!^ 

It is doubtful whether au iuvostigati’.n ' und«. 
section of the Criminal Procedure code canK 

regarded as a judicial proceeding and may bo used for 
supporting an order under sectiou i 7 k of r 
Where a Magistrate did not hiLolf g!,e ^nv 
reasons for holding that a complaint wag fa ^ 
and did not record any ovideuco except tho sta f 
meut of the complainant, and proceeding ontirr^ 
upon the result of tho investigation, under sentin; 
2U7! of .1,0 Crimion. J-rocoduro Cdo, „So™d So 
prosecution of the complainant under section 2ll nf 
the Penal Code: 

Held, that the order could not be sustained 

Where a complainant is not allowed to adduce tl.« 

whole of his evidence in support of his complaint 

axceptionnily strong reasons are required to justify 

an order against iiim under section 476. Uriminn^ 

Procedure Code. L lUqBUL Aiimao v. Emprkoii 
2UCk. L. J8 I6 *.aPKKo^ 

SS. 2()3, ^37 -Complaint against several 

accuseU-Maytstrate refusing to proceed against some 
— Order, whether amounts to discharyc—Further en 
quiry, order for— Notice to accused, wfielhernecessaru 
One S. inilitiited n criminal case against eJeveii 
persons. The Magistrate instituted proceedings oolv 
against some of them and after their conviction 
rejected the petition of tho complainant to i.^suo 
jirocess against tho leinaicder. On application by 
the complainant tho District Magistrate under 
section 437 of the Criminal Procedure Code ordered 
the remaining accused to be proceeded against. A’o 
notice was issued to the accused prior to tho passing 
of the order; ® 

Held,{l} that the order of the Magistrate refusing 
to issue process umouniod to a discharge and that 
the District Magistrate had, therefore, jurisdiction to 
proceed under section 437, Criminal Procedure Code- 
(2; that no notice was required to bo issued to 
the accused inasmuch as they had never appeared 
before a Magistrate nor been feruially disobarged. 
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Before an order is made under section 437, Crimi- 
nal procedure Code, it is not necessary that notice 
should in all cases be served upon the accused. 
Notice is nec essarj only m those cases where the 
accused have already appeared and have been 
discharged In cases where the accused have not 
appeared before the Magistrate and taken their 
trial, no such notice is necessary. Pat Haei.Lal 
Chocdhry V. Emperoe, ‘aU Or. L. J. 835 93 1 

SS, 203i 437— Dismissal of complaint 

on report of panchayat without hearing complainant 

Eurtker enquiry, whether can he directed. 

Where a complaint charging the accused with 
assault and theft was dismissed by a Magistrate on 
receipt of the panchayat repoit without hearing the 
complainant and referring only to the charge on 
assault: 

Eeld, that further enquiry must be made into the 
allegations made in tho complaint. C Por.na 
Chandra Di V. Ambika Ubaran, 2d 0. »V. N, 675: 2 O 

Cr. L J. 784 624 

ss. 203, 437- — Dismissal, order of, 

under s. irtii—Furtlier inquiry, order /or— Notice to 
accused, whether necessary — Procedure— Summons, 
whether can be issued to accused before judicial 
inquiry is complete. 

A party who is not being tried for an offence is 
not an accused person. 

In revisiog under section 437 of the Criminal 
Procedure Code an order of dismissal under section 
203 or 204 <3/ of the code it is not necos.ary to 
issue notice to the other side. 

Where a case is dismissed under section 203 of 
the Criminal Procedure Code and the AJagistrate 
is diiected under section 4d7 of the Code to hold 
a further judicial inquiiy, ho has no jurisdiction to 
issue summons to tho accused, until be has completed 
the judicial inquiry and a prima Jacie case is disclosed 
against the accused. Pat Sueo Narain Singh v. 
Bam PbrtapKai, 4 P. L. J. 45d; 20 Cr L. J. 943 

939 

ss« 209, 437- Enquiry in respect of ttoo 

offences - Charge Jramtd in respect of only one offence 
— Further enquiry, iiAethcr can be directedsn respect 
of other offence. 

Accused was placed before a Second Class Uagis- 
trate for trial on charges under sections /mj 7 and . cd 
of the Penal code. 1 he Magistrate framed a charge 
under section 323 only and direocou tho accused to 
enter on his defence. The District Magistrate called 
for the record and, after giving notice to the accused 
and bearing his Counsel, diiected a further enquiry 
in respect of the charge under section ao7: 

Held, that the order of the Magistrate framing a 
charge under section 323 amountea to a discharge of 
the accused under section .->07 and that, therefore, 
the Distriot Magistrate bad power to direct further 
enquiry in respect of the latter offence. A Sueo 
Naratan Singh v. Badha Moha.n, i7a L. J. u 
Or. L. J.77b: 14 U. P. L.R. vH.C.> 6(8 

S- 234— Joinder of charges -Trial joint on 
eight counts, legality of — Procedure. 

Accused was sent up for trial under sections 218 
409 and -«b of the Penal Code on eigiit counts and 
was convicted on four counts under sections lOu aad 
46b: 

ffetdf (1) that having regard to the provisions of 


section 2U of the Criminal Procedure Code, the 
accused could only be tried on three counts in one 
trial; 

v2; that the procedure adopted in this case being 
in contravention of the provisions of section 234 
of the riminal Procedure uode, the trial was illegal 
and must be set aside. A Avadh bEHARi 
Emperor, 2u c* t». J- 7o4 624 

SS. 234, 236, 237 -Offences of same 

kind, what are— Joint trial of, offences, when per- 
missible— Penal Codei,Act XLV of l»bO), ss. 379, 360. 
It IS illegal, with reference to section 234 of the 
Criminal Procedure Code, to charge a person in the 
same trial aud convict him in the same trial of 
two oSeuces not of the same kind, as e. y., one 
under section 37H and tho other under section bbO 
ol the Penal Code, 

Under clause »2) of section 234 of the Code 
offences are of the same kind when they are 
punishable with the same amount of punishment 
under the same section and where this is not the. 
case, neither section 2 -0 nor section 23» can be read 
with section 234 of the Code. N Habsinoh 
Emperor, aD Or. L. J. 7o • I 

SS. 236,237 ^ 1^9 

S. Bengal Public QamhUng Act [li 

B C of ie>t)7j,8s.a, ^Joint trias—aame transac- 
tion— Keeping nnd irequenting gaming house. 

Where it is found that a person has opened, kept 
or used his house as a common gaming house for 
profit, anu tuat other persons have used that ho nee 
lor the purpose of gambling and have paid charts 
for the same a joint trial of all such persoM for 

offences under sections a and 4 of the Bengal Public 
Gambbng Act is not illegal, as the offenMS ^ 
couimitted in tho same transaction within the 
meaning of section 23«, of the criminal Procedmre 
Code, irat i>ATaD Thakdr v. Emperor, 2U 

SS. 248, 3^5-Jffithdrawal of complaint 

as against one ol several accused, effect of— Com- 
pounding offence with regard to one 0 } several accused, 

effect of. , ^ 

beotion 248 of the Criminal Proceduw Code 
contemplates the withdrawal of a complaint as a 
whole, n here a complaint against several eooused 
persons is withdrawn as against one of them, ® 
withdrawal amounts to a withdrawal of the whole 
complaint in respect of all the acoused. 

The compounding of an offence in regard to one 
of several accused persons amounts to a compound- 
ing of the offence in regard to all. Hat Sham B*H4® 
Singh w. Saoar Singh, i P. L. T. 32; 2U UR. L. •'^24 

S. 250— Compensation, order for, at what 

stage to be made. ^ • i p— 

An ordei under section 26U of the Criminal rro- 
cedure code for compensation should be passed 
simultaneously with the order of disolmrge w 
acquittal, and not in a separate proceeding M 

UHAOTHI AHIR e. EMPBROR, 2U Cr. U. J. 774 Ol** 
— ^ — 25 J— Warrant ease— Charge framed— 

Complainant, absence of— Dismissal and acquittal, 

legality of. , . . n 

It is no part of a complainant's duty to call any 
witness for oross-examuxatioa or any other parp<^ 
of the defence once a cnarge is framed, andeecaoh 
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259 of tho Criminal nrocodure Code gives no power 
to the Court to dismiss a warrant case in default 
after a charge has been framed. 

An acquittal cannot be based on a dismissal in 
default. N Raisingh Chammab v. Patia Uhamar, 
20 Cr. L. J 76^ 4 1 

S. 238 - Evidence given at pretirnianry 

inquiry retracted at tri'^l - Cmviction, ^ohether 
can he baeed m each evidence, 

A conviction based solelj on evidence given by 
the witnesses before the Oommittiog viagistrate and 
retxacted by them at the trial id uosaataioable 
P Sheb Dil V. Empbroh, 17 P. R 1919 Cb ; 20 Cb L. 
J.792 636 

' SS« 29Bf 300— Tnoi by Jury—Ofnianion 
to direct Jury not to be influenced by non^admUsihle 
utatement^Mudireciion^ Juror eonvening with 

stranger before conclusion of charge^ effect of 

Verdict, whether should be set aside. 

The mere oniieeion to direct a Jury not to bo 
influenced by a statement which they are told 
is not evidence, does not amount to a misdirection 
of any importance. 

The fact that a Juror has a conversation with a 
stranger during an adjourarnent of the Court before 
the fudge's charge is concluded^ is not a sufficient 
ground for interference by the High Court IVl Fan 
SoDBA Rbddi, in re, 10 L. W, 379j 20 Ca. L. J- 7^0 

694 

S« 300 694 

8. 345 824 

St 3^5 "^Composition of offence, loliether 
permxMxble njter ju^igment ^Appellate Court, 
whether bourul to give effect to composition. 

The composition of an offence is permissible only 
up to the time of tho judgment, snd not after 
After conviction there can be no composition without 
the leave of the Court, and an Appellate Court is not 
bound to recognise and give effect to an agreement 
which the parties might enter into after the con* 
viotion of the accused. M Fboaicakti Chinna 
Naqadc, /nre, 1* ’ . 3^: *20 <;b L. J« 832 832 

— — 8« 350 — Transfer of ilngistrate — Triai 
de novo Return of Hagutrate^Trial, xchether can 
be started from stage at which it had arrived before 
transfer t 

When on the transfer of a Magistrate a criminal 
ease pending before him is taken up by another 
Magistrate and the trial is started Aenovo, the 
proceedings which had already taken place before 
the Magistrate who has been transferred are wiped 
out, and section *t.>0 of the (Irimiaal Procedure Code 
gives no jurisdiction to such Magistrate on his re* 
transfer to the district to proceed with the trial 
from the point where he had left it. P&t Jago Singh 
V. Bmpbrob, 20 Or L. J 820 820 

401 — OouTiotion— Prooedore— Pract i o e. 

8m Penai. Code, ■■ 64 828 

8. 423(1) (b) 488 

n23^AppMt— Appellant, abience qf. 


whether the appeal should be admitted or sum 
manly rejected, and if the appeal is admitted, to 
consider whether there IS any ground for interfering 
with the connotion or sentence It is illegal tn 
record an order dismissing an appeal “in default ’’ as 
such an order is not contemplated by the provisions 
of section 4 . of the Oriminal Procedur^ S 
?. V. Empbrub, 6 0 . L. j. 370 ; 20 


S. 423 — Appellate Court, 


effect 0 } —Procedure —Ap^U^e Court, duly of 
In dealing with the psticion of appeal of a person 
oonrioted ofaoriminal offence, the Appellate Court 
ia bonnd, in ell cues where the appellant is not 
represented pereooiUy or by Pleader, to peruse the 
petition of appeal and the copy of the Judgment 
•eoompanylng it, and determine apoo snob perusal 


alter finding, scope of. * ’ 

Although an App-llate Court has power under 

P^o°«dure Code L 

alter the ending of a lower Court while maintaining 
the sentence It ought not to nse such power if the 
accused would be prejudiced by the omission to 
prove the altered charge and if the defence might 
have been of a different character had the altefed 
charge been framed in the first Court M Poilan 
NAVARA V Hanomantha, In re, 20 Cr, L. J. 780 620 

S. 435 


— S. 435 -Revision -High Court, power of 

whenca-i be Biercised. SmAntbs.Ia^ Alia 


or 


SS.437 618, 624, 93/, 939 

S. 437— DiscAarpr, order of—Revision bu 

Sesnvns Judge or Dtstrict Magistrate Further 
enquiry, when to he directed. 

The power of revision granted to a Sessions Judge 
Disinct Magistrate under section 4:.7, Criminal 
Procedure Code, to direct further enquiry in a case 
of discharge by a Subordinate Magistrate is not 
to be e.erciaed a-t if tho case were being heard 
on appeal. The Kevisional Court has only 
to see whether the evidence is of such 
a character that it is possible to come to only one 
conclusion upon it, vie., that the accused has been 
guilty and that there has been a miscarriage of 
justice consequent upon the one-sided or perverse 
view taken by the trial Magistrate. M Karuppa. 
CHAEEII.LI V PAI.ANI6WAHI OoDNDAN, 10 L. W. 630i 20 

Or L- j bl7 817 


S.437 —Further enquiry, order directing 

—Sotxce to accused, whether necessary. 

Before further enquiry can be ordered under 
sectioh 437 of the Criminal Procedure Code, notice 
most be given to the person who has been discharged 
A Dhabah Deo v. Empebob, eO Cb. L. J 770 6(6 

^ s. 437 —Further enquirg, order directing 

— Notice to accused whether necessary 
Before directing further enquiry under section 
417 of the Criminal vroesdure Code, the Oistriofe 
Magistrate ought to give notice to the persons 
against whom ho proposes to pass orders to show 
cause. A Phool Sinoh v. Empebob, 20 Cb. L. J. 

881 831 

437 — Farther enquiry, order for — 

Notice to accused, whether oeoetsary. Bee Aura 

M.sOi 9;- 1,939 

8. 437 —Order directing further enquiry— 

Notice to accused, whether necessary -Penal Code 
(Act ILV of 186 0, Cheating— Ouatu 

knoxoledge— Burden of proof . 
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Criminal Procedure Code-eontd. 

Before a District Magistrate takes action under 
section 437 of the Criminal Procedure Code, he must 

.rive notice to the accused- , p 

^ Accused pawned six rings which he said were of 
ffold Subsequently it was discovered that the rings 
were of silver gilt. Accused was charged with an 
offence under section 4t0 ■>f the Penal Code: 

Held that the burden of proving that the accused 
knew that the rings were not what ho suggerted 
Lhem to be wa.s on tlie prosecution. A MiTA 
i- Empf.ror, 20 ' ii L. .!. TG / 

.g 439 olo 

II s! 439 — .luiis'lictlim, defo t of — High 

Court will interfere with oi ler under s i''"' 

ASTK 8 14c '20 

gg, 439, 476 -Penul Code (Act XLV of 

18H0 J »• — Petition before ilojistmtc asking 
lhat’enquinj miehl be midc -Allegitions found 
tu be false -Order directing prosecution, legaliHj 
of -Jariidiction -Revision -High V'Oirt, interference 

^^^Accused presented a petition before a Magistrate, 
stating that a certain person was collecting men 
and that the accused was under the apprehension 
that the object was to cause liiin some injury, and 
asked that an enquiry might be made through the 
Police. After the enquiry the Magistrate, holding 
th it the p^titioa was False and voxaticm3> directed 
the prosecution of the accused for an offence 
under section 182 of the Penal Code: 

Held, that the accused having given information 
to a Magistrate which had been held to be false and 
which was intended to cause the Magistrate to use 
his lawful powers to the iojiiry or annoyance of 
another within the meaning of section 182 of the 
Pcoal Code, the order directing the prosecution of 
the accused could not be said to be illegal. 

The mere fact that the High Court would, if 
dealing with a certain matter, have come to a 
conclusion different from that arrived at by a 
Subordioate Court is no reason for setting aside in 
revision an order which is not illegal Pat* Sadbo 
UUARAN Sl.NGH U UuUOpRlSlD SiNGH, *.0 CR. L. J. 

821 1 
s. 439 —Revision — Interlocutory otdtrs, 

interference with -High Court, powers of. 

The High Court can interfere in revision with 
interlocutory orders, but the po.ver must be e-xeroised 
with great care and only in most exceptional cases. 

It is inadvisable to iuterferc in a pending case 
unless there is some manifest and patent iujusiico 
apparent from the face of the proceedings and 
calling for prompt redress. N Emperor u. Seth 

SS. 4^- ' ‘ 6 1 0, 7 1 9, 82 1 

s. 476 —Evidence improperly admitted— 

Order diieoting proseention based on such evidence, 
legality of. See Civil Procedure Code, 0. XLI, 
r. 27 ®26 

S. 476 —Order directing p/osceutio»— A'o 

CBiJence on which conviVtirm caa be based— Order, 
legality of. 

v\ here there is no evidence on the recor.l to show 
rtRt an accused person is guilty of the offence with 


Criminal Procedure Code-conoid. 

which he is charged, an order for his prosecution 
uiulcM- section 47H of the Criminal Procedure Code 
IS h;id ill law and must be set aside. P AsiROumN 
f Emperuii, Cu. Ii- J. H o 1 8 

S. 476, proceeding under — yotico to 

accused, whelher iieco?sory— Failure to give notice, 
cfTect of Hexal Code, s 1*2 635 

s. 476, lt}Oce€*iing$ uTider — Noiic9^ 

whether 

In orJor lo v'a^idate prot*e» dings under portion 4i6 
of t\w 1 riiriiual HrOv'cdure Ood-, notice i» not legally 
no’ossjiry to the accused, but it is desii'ftble thV'Snch 
notice should be given more especially where 
ma'lcr has not been already jndicially dealt ^ 

PuR.\N ScNtJU r. EMeKioR, lO Cr t. J 77/ 617 

— S, 520 -Notice, whether neces^ary^Order 
pafiml in f'lVOH*' of perdOHf frhether should be fet 
nside behind hiH back. 

Although section fii'O of the Criminal Procedaie 
Code does not prescribe the issue of notice to any 
person before an order under that section is passed, 
yet it is a general principle of law that an order duly 
passed by a competent authority in favour of any 
person should not te set asido without that person 
being heard, N IUjaram v. Ku>jila^ ‘0 

— . s, 522— Onier restoring possession to com’ 
plainant, selling aside of— Notice to complainant, 

whether necessary. , ^ • 

An order under section 622 of ihe Code of Cnmi- 
nal Procedure ought not to be declared as of no 
effect without hearing what the complainant, 
the party most interested in the mai^enanoe of the 
order, has to urge iu support of it. 3 Majid Ali 
P.VHDAR u Ar.i Asrab, 23 0. W. N. 882| 22 0- 

lb7; 20 Cu. L.J.846 ^ 

— S. 530-Pinch of ilagistrales, convxcUon 

6^— Quorum, whether necessary— Each member, 
whelher bound to hear whole evidence. 

For a conviction by a Bench of Magistrates to e 
legal, it must bo by a quorum of the Magistrates 
as required by the rules, each member of which 
lias hoard the whole evidetce in the case, a 
Emperor v. Nihchai, 13 S. L. it. 1665 £0 Cb. P- • 

760 SSI 

S. 530(h) Ifg 

SS.537 4ar.oiw 

S, 537_liregularitie9 in procediw- 

Prejudice to accused. See Ante, b. It'S I 

Criminal tria.1 —Conviction— Prorf - Monl con- 
viction whether sufficient. , 

A andine based on a theory not merely unsuppon- 
ed by, but opposed to, the direct evidence ® 

ia bad iu law. Similarly a moral conviction of guilt is 
no snfficient foundation for a verdict of guilty, aniess, 
it is based on Fubstantiul fuc's which lead to no other 
reasonable conclusion than that the person 
is gnilty. m Gclzaksua Fakir u Emperob, *0 - 

L.J.747 

Defence witnesses, credibility 

QS to r^lutioTh tcifh accused uMupported H ^ * 
of— Cuurf, duty of. .. 

' Tfu 3 mere faef. that 9>ine of wirnessee 
defence are foUow*castemeu of aacflse 

ground for diecieditiog their evidence. 
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decree holder ia nottakiae any step to proceed with 
it| a sabsequent appliCittOQ cannot be treated as a 
coDtinaaciod or re^iral of the previous appHoatiJn. 

Where the stay of a sale in execution is due 
entirely to the decree holder, such stay cannot bo 
regarded as a legal stoppage of the execution 
proceedings, so as to entitle the decree*holder to 
the benedt of section *o of the Limicatioa Act. 

So long as an application for execution U per;diDg, 
the jodgment^debtor can at any time show that the 
appUoation is barred and the Court has no option 
bat to dismiss it under section 8 of the Limitation 
Act It ia onW when the point of limitation is 
conclnded by proceedings iu a previons execatioUf 
that the judgment^debtor is not allowed to take on 
objection on the score of limitation in a subsequent 
execution of the decree. Pat Kesbo Prasad 
S iNQH V Harbans Lal 8S 


■ ^tfidu Laxo^Widow^ estate of, 9ol(l in 

execution of decree- .Purr A user, e^^tate taken byj — 
Claim to absolute estate ^Burden of proofs Sale of 
widco/$ estate and leieri^ioner*^^ interest jointly ^ e^ect 

of. 

Where an anction.parchaaor of the right, title 
and interest of a Hinuu widow sets up au aoaolute 
estate, it is for him to prove that something more 
than is evidenced by the sale certificate passed to 
him, and, tn the absence of other muteriats, ic is 
not for a reversioner in a suit bruugnt by him for 
possession to prove that an absolute estate hau uot 
passed 

Where a reversioner joins a widow in a conveyance 
by which the widow s^lls her widow s estate aud cue 
reversioner his reversionary interest iu tavoar of 
a reversionary daughter, the sale ia gooa and opera* 
tive and caunot bo assailed, w Luola rsArH 
CHOWDBUai V. Uakimam Oa^i, O C. L j. o 


■ I Object tens to attachtnent^ disininsal oj^ 
Declaration oj titUf suit for Burden of proot — 
Tra7w;er 0/ Property Act (IV of \ ^Anciion- 

purchaser ^ whether subsequent transferee. 

Where a person objects to the uttachrnout and 
sale of property in execution of a decree on the 
groand that the property is his under a sale-deed 
and his objection is disposed of otherwise than on 
the merits, whereupon lie sues to obtain a declara- 
tion that the property is his and is not halde to 
attachment, the onus of proving rnalajldcs and wuut 
of considoiatiou on the plaintitt’s part is on those 
who seek to resist the claim. 

Ad auction-purchaser at a sale in execution of a 
decree is not a ''subsequent tnmsferee" entitled to 
impeach a previous transfer under section of the 
Tiansfer of property Act, N Awaukut v. Pvssaji 

205 

■ Order dUmiesiny application for execution 

^Appeal'^Judyment^debtor, whether has nght of 
appeal ayaimt finding Ues judicata. 

A judgment-nobtor has uo right of appeal against 
an o^or dismissing an application for the execution 
of a decree on the ground that the decree wou.d 
only be capable of execution on the decree- bolder 
complying with its terms by executing and register- 
ing a lease in favour of the judgeaeot-dehtor- Jn 
order lo give the judg men t*debtor a ligntof appeal 
kpt only most ^ be aggrieved by the reasons given 
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bythe Jadge, but the findiug must be one that 
would operate as rea judicata. iS flAZaai i.al v. 
AlaF CrUNUAUl UasI 558 

liX p.«t*tG -uGCI^GG. suit to declue in7al>dity 
or, wJio^ue.- maiiitumaoie i iviL rKoCEDUKE 

* Ot.E, 8 -I **03 

Extra^.tJon ActtXVof I903),ss. 9, 

- HxtruaUfon Of iiiyitive criminal of Chandei'* 

nayore^Proceuure^ summary^Treaties ot ibl6 and 

its 40 Extradition proceedings^ nature of» 

Ihe hast xQuian possessions of France and Britain 
are entirely excluded from the Treaty arrangements 
of l^4 0. in regard to them the arrangement estab- 
lished between the two countries by the Treaty 
of j5in is preserved. UoiisequeutJy the provisions 
of Chapter 11 of tho Extiadition Act have no 
application to a fugitive criminal of Chandernagore. 
In accordance with the terms of the Treaty of bl6 
procedure for the extradition from British India of 
a tuguivo crimir^al of chandernagore is to be 
suniuiary and no prelimiotiry enquiry is necessary 
beiure hie extraditiun. 

hxtrauiaoij on any condition is an invasion of 


the coin men law rigne uuU when ch^re is a Treaty 
lolJowtd a Statute rucoguisiug the ireaty, the 
procedure muat be iu accordance with the Treaty 
and 6caLUie aud uo furiher coudicioo can be imposed 
by me wourts o Kakaiat ali v. Lui»£Roe, u O. 

L- J. ZM ej (Ja. L. J. o. Of 147 

s. Id 147 

Factciri4,s /ict (XII of 191 1), s. 41 

^ Penal oode (Azt ALV of s. i — EmplJ^ying 

several persons to worn in contravention oJ ptovieums 
of Act '•uStUces, wUelher sepaiate, 

TJio language of sectiuu ai of the Factories 
Act inuicaico mat wbut i prohibited is the employ- 
m^nt ol uuy p roon or allowing any person to work 
couirar^ to tue pro vi^ ions ot me ^ct, that is to say, 
it IS all ollciicc to employ any persun, or allow him 
to work, coiitjury lo me p ovi&iuiie of the act, 
Thereioie, where several persons are so employed, iho 
oUeuce is eouipiete uuu se| arate in respect of each 
pers> u employeu or allowed to work contrary lo 
any of the provisions of the Act# 

lo euch a case tho provisions of soction 7i of tho 
I'ODul rude liave no applicaiioo, because the offence 
of e^cb wuikmau is distinct and sopuraio aud there 
is not o;ie oitcnce collectively mereiy by the taut of 
a iiuriiber of these off* uces having been committed 


at the same time b UjiPXBob v JOUNSON, ei bOM. 
L U. iOiil -U CR U J H>/ 93d 


Praud — Decree obtained by frauds when can be set 
Qgide^ Pleadings, put ticulars required in — Transfer 
of Property Act {IV oJ loe^^, s. 6^— Transfer pen- 
dente lite*~irans/ereS| whether can object to decree, 
passed on ground o;/raud. 

A fraudulent decree can only bo impeached by a 
porsou who has been injured ny it but in order to 
succeed, he musw indicate on what ground it ts 
clairnea that the decree was obtained by lr&ud| or 
sot forth facts trom which fraud may bo directly and 
conclusively inferred. 

section o. of tue Transfer of Property Act, docs 
not detNir a traosloree during tho pendency of a suit 
from one party to the suit, from impeaching the 
dwee tberein oa the grciuid of frtud by the parties 
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Fl*aud— cnncH. 

to the decree effectel by acts dene after the transfer. 
O Ragiil'dak Daval V. BiNfiA I’BAstD, 22 0 c. 17‘: 
a 0. L. J bth I U. P. L. R j c ) 77 572 

Frau du lent transfer— Oumer continuing 

in possession for nnre than twelve years after 
transfer, eg-’ct of— Adverse possession— Frani carried 
out — Possess.’oa, confirmation of, suit for. 

Where the owner of property executes a fraudulent 
transfer thereof from some ulterior rcotive hut con- 
tinues in possession of the property for more than 
12 years, he is entitled not only to contirmation of 
possession but to i-ecovcr possession if he subsequently 
loses it, even thouqli the fraud intended to be 
effected was effected Pat Badri Chauuhuri w. 
Hchbans JlIA 114- 

Ghorewaha Rajputs of Gartshankar Tahsil, 
Hosbiarpur District. Sec Custom— Adoption 404 

Government of India Act 19l8f 
(5 & 6 Geo. V, C. 61) s.'l07-High 

Court, power of interference under, when exer- 
cised. ‘’'ce Criminal Procedure Code, s. 144 483 
Guardian and W^Vd—Agreementby guardian 
to pay stipulated sum ns profits of estate, effect of — 
Accounts, liability of guardian to render— Afinor, 
whether cun question accounts passed by Court — 
Gufirdions and R ards Act (VIll of 890^, s. 34. 

Where the guardian of a ward, to save himself 
the cost of appraising rents, agrees to pay a 
stipulated sum annually as the prodts of the estate, 
he is buind to take good years with bad, and if, in 
any year, the collections are less, the loss is bis, and 
not the ward’s. 

An agreement entered into by a guardian with 
the mother and uncle of his ward that, in considera- 
tion of tlio ward being allowed to manage the estate 
Iiimself, the guardian would be inderanided against 
my suit for rendition of accounts which might be 
brought against him by the ward on attaining 
majority is not biodiog on the ward. 

The ffling of accounts by a guardian does not 
rslieve him of responsibility for their correctness, 
nor does the passing of such accounts by the District 
.ludge relieve him of the liability of accounting to bis 
ward. O Partab Singh v. Khubram Sikoh, 6 0. L. 
J. 407 75 

Guardians and Wards Act (l/IIl of 
I890)f SS. 9 (])f 4 (b), ^ i ~ Application 
for appointnu'nt of guardian — Order directing return 
of application for presentation to proper Court — 

Appeal, whether lies — Itevision — Other remedy open 

High Court, power of interference of. 

An order made under the first clause of section 9 
of the Guardians and Wards Act, returning an 
application for appointment as guardian of a minor 
for p.esentation to a tlourt having territorial juris- 
diction, is not appealable. 

The High Court will not exercise its extraordinary 
powers of revision where other remedies are open to 
a petitioner, nor in all cases where a qnestion of 
jurisdiction is raised. P Murad Bibi v. Umar Din, 
107 P.E. 1919 S64 

— S. 25— custody of, suit for, mom- 

tainahility of - Procedure. 

A civil suit for the custody of a minor will not 


Guardians and Wards Act— conoid. 

lie in the Civil Courts. To obtain such custody 
proceedings must be taken under the Guardians and 
Wards Act. (W Sathi t-. Ramandi Pandaram, 9 L. W. 
eOO; 37 M. L. J. 93; 26 M. L. T. 61; (I919J M. W. N. 
487; 42 M. 617 399 

S. 34 —Accounts, liability of guardian to 

render See Guardian and Ward 75 

• SSi 47 (b), 48 563 

Higrh Court Rules (Mad.), r. 42- 

Party not served with notice of appeal, right of, to 
apply to set aside ex parte order. See Civil Pro- 
cedure Code, 0. XLIA, b. 2 (2) 75€ 

Hindu Law— Custom— Jn/io'itance -Cessat ratio 
cessat lex, applicability of — Impartible estates, .>rigir, 
of — Acceptance of sanad inconsistent with family 
custom, whether destroys custom. 

A special family custom of inheritance incon- 
sistent with the ordinary Bindn Law may, if observ- 
ed and acted upon, survives the primitive conditicn 
of things out of which it originally sprang. 

In such a case the principle embodied in the 
expression cessat ratio cessat lex does not apply. 

One of the ways in which impartible estates may 
originate is by independent chiefs or feudatories 
being reduced in course of time to the position of 
ordinary zemindars, but such estates may also owe 
their origin to family arrangements followed op 
in practice for generations, whereby it was origin* 
ally agreed that the family property should be 
impartible and be held and managed for the benefit 
of the whole family by a single member at a time 
in a certain order of succession, the other members 
being entitled to maintenance only. A family may 
expressly or impliedly agree to continue to observe 
such a custom, even though the conditions which 
at one time made it necessary have completely 
altered. 

The mere acceptance by the head of a family 
governed by such a custom of a sanad from the 
i rown containing clauses inconsistent with the 
custom cannot destroy the custom or affect the order 
of succession which it prescribes. P C Bao Kisrore 
S iNOH V. Gabsnabai, >5 N. L. R. 173; :i7 M. L. J. 662; 
17 A. li. J. 10775 26 M. L. T. 494; 1 U. P. L. B. {P. C-) 
94; 0920) M. W. N. 82 630 

Endowment, creation of— Trust, how 

created — Female, potoers of-Bertgal Tenancy Act 
( V/// B. C. of 1886;, s. 21 , Sch. Ill, Arf. ( ) (a)-0f« 
cupancy rights, firm, whether can acquire— Lease, 
expiry oj — Ejectment — Limitation. 

A dedication in favour of an idol to be effectual 
must be real and not nominal, and it must be 
shown that the grantor completely divested himself 
of every portion of the property which is the subject- 
matter of the grant. Where there is no proof that 
the income of the property endowed is applied for 
(he maintenance of the idol, and the whole conduct 
of the parties is inoonsistent with the hypothesis 
of a valid trust, the dedication mnst be held to be 
nominal and where this is so, a subsequent mrant 
made by a female haring the estate of a Bindn 
mother oannot create a valid title in favour of the 
idol, and therefore, the idol oannot maintain a suit 
in ejectment. 

A lease in favour of a firm or a concern mast be 
taken to be a lease in farour of the individaals 
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Hindu Law— coDtd. 

OODStitutiDg the firm^and id the abaeoce of anything 
to show that the original graoteos are no longer 
members of the 6rzD» there is nothing to prevent 
them from acquiring occupancy rights 
Certain land was leased to a firm: the lease expired 
in 1905, but the firm continned in possession of the 
land. On the Ist April 1915, they were served w’fh 
notice to quit but they disregarded the notice On 
the 24th January 1 9. 6, the present suit was brought 
to eject them: 

HsZ(2, (I) that tho suit, having been brought more 
than BIX months after the expiration of the lease, was 
barred by the special rule of limitation prescribed by 
Article (al of Schedule III to (he Bengal Tenancy 
Act; 

(2) that the firm bad acquired a right of occupancy 
in the land in dispute Pat Parmod BAXAniiiAKi v 
Atcins, 4 P. L. J. 533 JOS 

EndOWmentf Teliyious-^ Bequest in 
/arour of idol to be estabiisheil^ validity oj — Bonn 
fide purchaser for value of trust property, position of. 
Bequests to an idol to lie established in future 
are not invalid in Kiridu Law. 

In dealing with property impressed with a trust 
for religious purposes no question of bona fide 
purchaser for value arises. C Sar^dindt Mckuerjee 
r CiUKi; Chandra Dctt, 23 C W. N. 872 8o5 




■ «Z»^i0Ms_Mutfc or asthal — 

Ownenhip. nature oJ—Truitees, position of-AppUca. 
Uon of surplus incomc—Suit to obtain or control 
management of mutt properties — Limitation— A<U 
verse possesHion, what Inam Register, value of. 

The administration of a mutt, asthal or similar 
reliffioua endowment in India must be not for tho 
personal ends of tho manager, hut entirely for 
and on behalf of and in the interests of the instilii- 
tioa itself. In whomsoever the ownership^f the 
property of such institutions vests, the n^ro of 
the ownership i) an ownership in (rust for tlio 
institution itself. 

It is ^ the duty of the manager of such a mutt 
to refrain from the pers mal enjDyment of surplus 
iuoome, and to add it to cspital, and this is equally 
the case whether the title is in tho gurukkal or 
spiritual head, which is tho more common case, or 
in trustees. 

The gdoeral case in such mutts is that the owner* 
ship of the property is vested in the mokunt or 
spiritual head. But this is not an invariable rule, 
and there are many exceptions depending on the 
oonstitution, usage and custom of the particular mutt. 

It is sufficient to constitute adverse possession 
that th^ person now claiming to be owner should 
have stood by while others continued to possess 
not by derivative title but in practical oontraven* 
tiOD of bis alleged rights It is not necessary to 
that such claimant protested against the 
rioUiion of bis rights, and that the possession went 
00 despite such protest. 

*014# ^ to obtain control or management of a 
Wigieue ioetitution, when no misapplication is 
proved, and the defendant admite btmsolf to bo a 
tr^Oee for the insMtetion, the ordinary limitation of 
yeaie applies. 

purpoie of the Irtam Heg'sttr com* 
pilM m Kadrat in orab^at 1864, wai to Uete.mtne 


Hindu Law — contd. 

rnW,™ 11*0..... wore 

tax flee But the preparauon of that register was 

great act of State and the result of elaborate 

o.H.o.r.es and though the statements as to tenure 

displncG actual and 
au hentic evidence in individual cases, they are 
entitled, m the absence of such evioe. ee. to ve^y 
great weight. P o Arcnachellam Ciietiy r. VeZ 

fiURusivAMiG.AL, 37 M L J 4 ' n. 


a I claim ".respect of all property i„ die, ,„t^8 othe? 
than that falling to his share and recognising the 
right of the others as they had previously asser ed 
1 to the portion allotted to thorn respectfveirVnd 
the seltloment thus effected is a iona jr scmo 
..lent forthehencht of the family, and I partition 
of the estate fo lows thereupon, the Courts are 
bound to give full effect to it, and such settlemon? 
cannot be qi.ePt.oned by fbo reversioners by means 
of a suit tooPtablisli their right tn some of the 
properties dealt with thereby. C Sri.vath Bose v 
Nihabax Chandra Hov 945 

— — Gift to female P>esumpiion— Construction 
ofdacitmenf - Absolute words oj convegance, effect of 
-Deed purportu.gtobesalc in cons.deraficn ofunoaid 
marriage present ^ 

Whore the words of a gift are capable cf con. 
fomng an absolute estate, the fact that the donee 
IS a Hindu female will not detract from the grant 
It IS not necessary that there should be express 
words to tho effect that no restiiction is placed on 
the donee’s enjoyment or words expressly conferrinir 
rights of alienation. It is enough if, from tho whole 
tenor of tho document, it can bo gathered that tho 
donor intended that tho donee should enjoy the 
property absolutely. Tho presumption in favour 
of a limited grant arises only in the absence of such 
an iutoDUoUe 

A., a Hindu, by detid of sala convoyed fco hie 
w ife, if., certain immoveable property, in coosidera. 
tion of a sum of money given on the occasion of Lie 
marriago for jewellery, but which suiu was speut 
for the family niainlonance. if. was put in posses- 
Sion with directions to cultivate tho lands, enjoy 
them and pay tho kist thereon. Some years after 
A.'s death 3/, executed a deed of gift of the property 
in favour of her daughter, and the present euitwas 
brought by the reveisioners o( A for a declaration 
that the gift Mould not affect tbeir reversionary 
interest. It was oonleuded that the conveyance 
to ii. M BS not of au absolute estate, but only of an 
estate to be enjoyed for her lifetime, and, therefore 
she was not competent to make the gift. * 

Held, that tho plaintjffe' euit must fai'h the faoU 
that the conveyance to if. was by means of a deed 
of Bale and that tbe transferee was given the same 
rights as the transferor possessed himself, vig., tbe 
right of one possessing an absolute estate, were 
strong oironmsunces indicating that the intention 
was to past an abrolute estate and the gi/t; there, 
fore, in favour of tbe daughter was not open to 
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Hindu Law— eontd. 


attack IV1 WcROKoNDA RamaswaMI v, Murubonda 

253 

— Minor Mother^ right 
•Ifare of minnr^Qranfi^ 
father, v hether can be appointed goardtan in presence 
of mother— Right of m-tker to effect tnamoge of her 
dnuahterin presence of paternal grandfather 
Under Hindu aw the ninth>'r is. afte' the father, 
the natural legal guardian of her minor daughter 
and she does not lose her right, by remarriage in 
any case when such letnarriage is recognized as valid 
by cu^^to^n. 

Unless it can be shown thaf tho ^^c\fn^Q of a fpmale 
minor is being n-glcctd by the mother, it is not 
permissible to appoint the paternal gran.ifuiher as 
guardian of the person of the mirmr atid »o allow him 
to remove the girl from the custody of the mother 
A Hindu mother can effect a valid marriage for 
her daughter even in the presence of the pul^rn^ 
grandfather. L T'ni r Ghaxia 783 

Joint fatviily — dfientf^'w'* by father to 

pay off debt incurred for purchase of neu- pro^vrty, 
validilyf— Antecedent deb', U'hat ts~Legal necessity 

Sons, failure of, to object at time of alienation, effect 

of — Delay in objeefi' g. effect of 
In the absence of evidence to the contrary, the 
consent of the sons of a Hindu to an alienation by 
their father may be infe red from their failure to 
object at the t'me to the alienation. 

W here there is <lelay in impeaching an alienition 
by a Hindu father of the family property, the bur. 
don of proving that tho alienation was not for a 
legally necessary purpose is npo.i those who seek to 
have the alienation set aside 

Asa>eofa small portion of a joint Hindu family 
property to pay olT a porii"n of a debt incurred for 
the purchase of new property may be justified. 

A debt, which is only precedent to but not entirely 
disconnected with the subsequent debt, is not an 
antecedent debt. 

Where a sale is effected by a Hindu father and 
the bulk of the consideration is found to have been 
taken for legal neoer*8ity, the Sons cannot que tion 
thatsale. O Ram Nabai^ u. Lalta Fbasad, 0 L 
J. fiOt 

Debts incurred by father- Son, 

liability of— Pious duty—Co.parcener, transfer by, 
of share, effect of ^Transferee, righisof. 

Under the Hindu 1 aw, it is the primary duty of 
a father to pay debts incurred by him not for any 
family purpose, but for his own purposes, and the 
pions duty of a son, if it arises at all, only arises if 
the father’s share or hit self -acquisitions are in- 
suffioient to meet the debts. 

In the Tentral Provinces the principle Is 
recognised of giving equitable relief in the case of 
a boaa^de alienation by a co parcener of his share 
in joint family property. N Nanhdsao v. GANpATt 

^31 

- Mortgage by father — Interest, high 

rate of.srhen justified— ourt, interference by 
w here in the o*8o of a mortg>tge by a Hindu father 
the security offered is iiiad'’qiiate, the vo>itrHOtual 
rate of interest, aittioug'i high, ought not to be 
interfered with. Eaon case, however, should be con- 
sidered on its own merits O Jagatpaf. Singh v. 

CpiNOBAPAt BiKoa, fi 0- L. J. 477 787 


LABSHillDEVI, (j W i’B ' 

Guardianship 

nf—Remarriaae, effect of—W( 


Jol nt famll V - Mortgage by falker-Suit 

on mortgage — Sons not made parties — Decree, whether 
binding on sons — Suit by sons to setaside decree —Plea 
iU it talker was not competent to mortgage as property 
was under mnnagBment of Collector, whether can be 
tai-en — Res judicata — Ciuil Procedure Code (Act Y 
of\<H^l*),s }-,Expl It^.Sch Ilf, para 1 1. 

A transfer made in contravention of pa’^agraph H 
of chedule r>I to the Civil I’rooedure Code is void 
and of no legal effect . _ 

It . tho father and manager of a joint family-coc- 
sisting of himself and his three sons mortgaged 
entire .family p’^operty to A A. brought a suit 
against ft on the basis of the mortgage and brought 
the property to sale in execution; to this suit the 
sons we e not made parties Shortly before the sale 
tho sons instituted the present suit for a declaration 
that the mortgage and decree theroon were inopera- 
tive as the mortgage was executed when the property 
was under the management of the Collector, or in 
the alternative that tho decree was not binding on 
the shares of the plaintiffs as the debt was not in- 
cur’‘ed for t^i** benefit of the family: 

Held, that to the extent that the father repre- 
sented the family, the decree was binding on tho 


sons; 

I 't that it was open to the father in the suit 
against him to plead that by virtue of paragraph * I 
of Schedule 11' of the ivil Procedure ode he was 
incompetent to make trie mortgage bat as he did not 
do 80 , the sons were debarred under ^ 

of section I of the CiWl Prooedara Oode from 
raUintr it, »nd obtaining a decision thereon in the 
pre'^ent suit 

< * \ that the sons were entitled to have the question 
fried as to whether the mortgage executed by the 
father was biodiug upon them. N Motib^ ^ 
Asara'' 


effect ofs 


Separation — Intention to separaief 


The unequivocal and uumistakeable manifestation 
bv a member of a joint Hindu familTi by his words 
or CO *duct, of a fixed or determined intention to 
become separate* is sufficient to effect the separation 
of his title and the severance of his interest, although 
division of possession, or partition by metes and 
bounds, does not take place, or though there be no 
aep tratioo in foo 1 and dwelling. ^ 

A separating member of such a family may of his 
own free will accept as his sh'ire as small a portion 
of the joint property as seams good to him, and 
renounoe all claims to the rest. P w Abc^t^o ^ 
MUBONnsAO, 16 N. L. ll. 165 BOO 


— Marrlagre-ABttra/orm-Prtfwmpfioii— 
ParisazDi u>hether brule price of ccfninunity* 
The payment of parisam at the time of iliarn^e 
as between Hindus does not necessarily constitnto 
it HS bride price or render the marriage one' in tho 
Asura form The real test is whether in tho 
oumnunity or anong the pifties the payment of 
a 14 taiiriv un hrstosi a 4 bsmg substantially 
a piynieot f *r caking th^ girt in marriage 

If any m m \r p ii I bf the bri lugr 1 1 a is utilised 
f>r the bin of tho bridi, it should qJv bo treated 
as brile price 

Ordinarily^ tho presumption iS| whatever may be 
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Criminal trial — OOBOld. 


Custom— oontd. 


A. Court ouffht not to permit the making of in 
sinnations by the Police as to the defence witnesBea 
beinjr related tolhoaccuaed, especially when thero 
is nothing on the record to support such insinuation 
and the witnessoa bav^e not been queatinned with 
reference thereto O BAMEaHWAS Iewari v 
Bmprsor. i'b b .T 74S I5S 

crImlnalTrlbes Act (III of 

St 23* scope of — leviouK coniiction, whether mast 
be ojter registrnfton. 

The operation of aectiou 23 of the Criminal Tribes 
Act is not confined to offences that have been com- 
mitted aince the convict wna registered. The second 
conviction referred to in the section doea not signify 
that the previous conviction should have been 
obrained after the registration of the convict It is 
enoii<*h for the purposes of the section if the convict 
haa b*cen previously convicted, whether before or after 
hia registration. A Empfhor r. Nakcheui, 20 Cr. 

L.J. 772 612 

Crown Grants Act (XV of 1 895)» s. 2 

— ‘‘Grant’*, meaning of. See Registration Act, 
■.90(1’ d' 345 

: s. 3 345 

Custom— Adoption — Dfluffh/er's son, whetherean 
be adopted— Ghorewaha Bajputs of Oarhukankar 
Tahsil, Hoshiarpur ZJistnVt— Riwaj i-ara, entry in, 
value of 

A Ghorewaba Rajput of the Garhshankar Tahsil 
in the Hoshiarpur Uis rict ia aathorised by custom 
to adopt his daughter’s sou 

The entry in the ri vai-imm of the Hoshiarpur 
District prepared at the hist Settlement staling 
that there is no cu-tom of adoption among the 
Rajputs of the Garhshankar Tahsil, ia not a correct 
statement of the rustora on the subject. P 
Bakiisr V SoHNE Koan, no P. R- 1 404 

Alienalion—Safe of ancestral land to pay 

off father's debt, whether can be avoided -Hecessity-- 
Minor, sale 6y— Property, whether can be recovered 
by minor—Compensation, minor, whether hound fo 

A*man who has sold a portion of his Bn''e>‘tral 
land to pay off his father’s debts cannot aubss- 
qoently avoid the sale merely on the plot that the 

ule was not for Decossity. 

A minor, however, is not bound to recognise hia 
father’s debts as a cha-ge on theanC 'Str.l ‘•♦"d and, 
therefore, where a portion of a minor * ™ ^ 

is sold by his mother to payoff his fathers debts 

the minor i. entitled to recover the 

being made to pay anything. P Ihamban 8i c« 

Q^lJhip-Alien^ion-Brother^^ oduit, 

whether aetharirnd to alienoU minor 
perty^Mahammadane of Mnaaffargirh Dsetrwt 

Hiwai.i-aiD, entry its valnte of. 

An.ung Mohammadana of Mosalfi^rh 
on the death of a father the ‘•“'P. 

nenon and property of hi« minor ohi dren 
M bU eldest if adult Sach guardian i.entu^d 
to alienate the property of the mmor 
of the debts of the minor ■ fa her, f'"' ™ jJJ 
or malntenanoe of the minor or or au object 

ditaotlr advaotageous to the miaor a *,» ». 

▲ »• • publiorwwrt prepared by • 

pubUo (rfftoer ia diaoharg* of U* duties and andsr 


Government rules, and, therefore, statements 
contained lo a niuaj^i^afn. which is not impsrr’eonly 
oorapilod, form a stron/ piece of evidence in support of 
the custom affirmed th^^rein, evao when they arc 
unsuppirted by instances, provided they are not 
proposed crt the (i^enera) c-ustom of the country P 
Sanu.v Kam V Allah HAK*«fi, 4 K. K h 43S 

■ iiortg'ige by Ja'hfr—Son, ivliether has 
interest in rede nption-^SIffrtgaje^ Jor M'e on — 

whether en itle I to be itnpUa ied Civil Pro* 
cedareCode Act I of t SX /T, r. i* 

Under* Hindu Law a fon is a co^ parcener, an 
owner of the ancestral property alou^t with his 
father and other members of th^* family Under 
Customary Law a son has no right of ownership in 
his father's lifetime. He haa only a reverdionary 
interest in tiie property and a right to protect that 
interest by interfering to prevent unnecessary 
alienations. This limited interest that be possesses 
is not such an interest as is contemplated by Order 
XXX IV, rule l,of the Civil Procedure Code, Ibere* 
fore, where a mortgagee brings a suit to enforce the 
mortgage, the mortgagor's son is not entitled to bo 
made a party to the suit. P Smv Dev Sinob v. 
Jai Bam, iZo P. R. 919 41 I 

, ■ ^ opposed to personal law^ proof o/~^ajib*ul* 

arz, entry in, v>due of — Instances, absence of^ effect of. 
The record of a custom in a waj ibeuUarx th^t a 
childless wi<Lw has a full estate in the property of 
her husband is of no value in the absence of any 
proof of insiances showing that olTect was given to 
such custom. O Kanchak r. Sarabjit, O. L. J. 

6I7 740 

——or Pemonal Law — Brn/iminn -Pro4uwp2ion 
— Burden o/ /Too/^— Criteria /or dr/enninin(i whether 

a communiiv/®^^®"’* cunfom— fl/a/imwts of Knngiana, 
Tahsil and Die^rict tadhwna. 

In a case of di'>putod succession or alionatiou on 
the ground of custom, the universal rule ia that 
a Brahmin ia presumed to be governed by his 
personal law, and if he alleges a custom contrary 
to tho rnl-e of that law, he i« biiind to prove by 
cogent and clear evideuce t.:at ho ia governed by 
su> b oustotn. 

The question of oust im i>>, pri^na ily. a question 
of fact and in eiich case has Co be decided with 
refereiici to the pirticuiar eiru-iinslauc-es alleged 

and proV‘-d. , . , 

The most important criteria for determining 
whethc r a particular ournniuiiity has adopted and 
follows agricultural ouAtom are,— 

ta) whether the particular oommunity forms a 
eompaot sgrioultural community by itself, 

(hi whether their sonroe of livelihood is solely 
or almost solely agricalturah ^ 

(et whether the members of the community have 
ffiven op their old oa»toms under the perAonal law 
and have adopted the oustoms of their agriouienral 
neiahbours in matters of alienation and successioo. 

Ibo Branu.ins of Kungiana Tahsil and Di.triot 
Ludhiana, are Kow“«‘* in matters of 
alieuHlion and succession. L Harbaks Lal v. Atba 


- pacoesstoD- Saniraldipl Brahmins— 
DaugbUTs. cEoluBion of. Bee Wajib-CI-asz. 72S 
— — Wajib-ul ere, of— Barden of 

proef—Oen^ Une, medi/icolMw of. 
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Custom-concid. Easements Act-concid. 

In order to get rid of the binding effect of a expressed or necefsarily implied, all such easements 
custoiu recorded in a wajib-ul arz. the person seeking as are apparent and continnoas and necessary for 
to avoid it must show that the custom has been enjoying any of the undirided shares when the 
modided by contract or otherwise. partition is effected, pass to the co-parcenerg to whom 

The genera! law as regards the ownership of trees such shares are respectively all at ted in severalty, 
standing on tenancy land is inapplicable whore An easement of nocepsity does not lose its 
there is an express jirovision in a najib-nUarz that character as such by the mere fact that some other 

such ownei'ship is with the tenant. N Ajodiiya tenement exists oter which the right might be 

Prasad V Karan 550 enjoyed. 

Cy«pr©Si doctrine application of. Se: A person who alleges tlie extinguishment of a 

Troj^t 661 rijjht of easement must prove such extiDguishment 

mode of assessing, measure of. by some agreement or rule of law, P Udta SixcH v, 

See <' 0 NTRACT Act, s 191 Lalla, lOi P. R. 9 584 

D 0 CPGG co/Mpcn.'flfioM, coni>tntction of — Ea.swAra.n Kofl Mah^rnai Idnds» 

Decree silent a.< inlcrest — lniere.it, nhether can meaning of. See CiviT, PboceiH'RE Code, a. 11 

iie alloweil — Coinpen.m/ion, amount of, vhen to be 33 

ascertained — Evecution of decree-Duty of erecuting EJUSCfeiTI g’GnGl'iS, rule of, applicability of. 

Court. 8ee Reoistratio.v Act, s. fO (1) (d) 345 

A decree awardiug compensation contained the EvidenCG ACt (I Of I872)« S. 24— Cen- 
following provisions: — “The defendants are directed fe»yion innde niter several conversations uith Police 

to pay compensation at the rate of Us per Officers, admissibility of 

annum and that the sum of ',<'0 ' and odd be To ^nder h confession admissible it must be 

paid by the defendants to the plaintiff on account made voluntarily, and not as the result of any 

of the costs of tho suit with interest thereon at the inducement orthicat A confession made after a 

rate of 6 per cent per annum from this date to the conversation of several days with the Investicating 

date cf realization “ In execution the decree-holder Otficerand other Police OfBcers cannot be said to be a 

claimed interest on tho ' amount awarded as com- voluntary confession so as to make it admissible 

pensatioiu against the person who made it. C Mobarae Ali 

Held, that upon a proper construction of the v Ejiperob, .j:-* C. W. N. 8^6; 20 Cr. L. -I. 8H3 929 

decree, interest was awarded upon the amount of ■ S. 32 — Recitals in documents not inter 

the costs only and not on the amount of (he com. partes, adinissthi7i7y e</-Oi)iec(ion (o admustbilil,' 

peusation. no( taken in trial Court, u^hether can be taken »n 

Whore the amount of compensation is fixed Appellate Court, 

by a decree at a certain sum per year, that sum, l-ecitals in documents not inter partes are ordin. 

unliko mesne profits, is not liable to bo ascer* arily irrelevant, unle-s the statements in ihrdocu' 

tained thereafter, except in so far as the length of ments can be brought within the conditions of section 

the period in respect of which it is payable is 3’^ of the Endence Act >tacementB in documents 

ooncerned. not inter pa’tes limiting the interest uf the ezecn- 

A Court executing a decree must execute it as it tanta by declarine the boundaries of certain land 

finds it, and cannot allow interest if the decree is fall within section '■<, clause of the Evidence Act, 

silent as to interest i Narg.ndra Lai. Khan v and are, therefore, admissible in evidence if the 
Bomeesh MfTTER, 0. L. J 205 227 conditions necessary to bring section 32 into opera* 

whether binding on party vjhohas no notice tion are proved. 

— Compromise stgned by Pleader not having \N here no objection is taken in the first < ourt to 

authonfy, validity of-^Cii'il Procedure Code (ActV the admission in evidence of documents not tfsts’' 

o/ 190S^, 0. ZXr, r. 90 — Execution of decree — Sale partes, objection cannot be taken in appeal that it 

^Proclamation, omission in, ichether ground for has not been proved that the conditions exist which 

setting aside sale. make section 32 applicable. C Bbajaddi Sabeab ^ 

A party who is pru^ to a decree is bound by the Ganga Char4v 863 

decree, whether he hns or has not notice thereof. S. 35 -Report made by peon in execution 

A compromise signed by a Pleader on behalf of proceedings, admissibility of. bee Fliadxb and 

his client which has been acted upon and adopted, I urnt 20 

cannot afterwards be objected to on the ground S. 63— 8«ccmdnry ewience — Docutnent 

that the Pleader had no instructions to enter into referred to in previoue etarement— Statement made ly 
the compromise party or authorised agent Oudh Rent Act (A XIl 

To render a sale liable to be set aside on the of 18»d;, Chap II A— Lands held rent-free- Grant, 

ground of an omission in the sale proclamation, it lands not held under — Assessment of rent, whethfr 

must be shown that the omission was a material one. permissible 

It is not for every omission that a sale is liable to A statement made by a party or hia authorised 

be set aside C Prokatba Nath v. Bbjot Madras agent in a previous suit, in which he refers to a 

^ . 1-^3 document which is against bis interest, is secondary 

Easements Act (V of I8'^2), s. 13- evidence of that docameot 

Partition or jotnf propeftfj’^ EoBemenfa enjoyed i bepter VII A of tbe Ondb Pent Ao^ does not 

Mttra pnttiiionf ho^t offerted— of apply to lands beUI rent-free merely ly reason* of 

^KiHngviBhmeftf of eoseywnt-^Burden of pr^of their being lield, if it is fourd that they 

On a severance of teDemente by n nertition of joint are nCi held onoer any grant. O P^tipaTj SiMH 

property and in the absence of a contrary intemioni v* Unnai Bbah Pait^ib SikqB| 6 508 6oV 
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Scribe, whether wilnes.'< - BunUit of proof— 
Adinmion by mortgagor, whether binds thi>-d parties 
—‘Lien, proof of 

It ia settled law for tbe province of Bihar and 
Unssa that a person who signs a document as a 
scribe must prove specihcallj that in signing as a 
Eocibo DA iQtondod to dt^ii &s witaoss 
In order to proi e the due execution of a document, 
proof of attestation is necessary. Where iheonly 
witness to a document is the scribe, who deliberately 
electa to affix the word ‘scribe’ to his name in pre- 
ference to the word ‘witness’, in the absence of 
evidence that he signed as an attesting witness, tbe 
document ia not admissible in evidence. 

Where debts are incurred for family necessity by 
the execution of mortgage deeds, tho signature of 
the managing member of the family, as the guardian 
of any member who might have b«*en a minor at the 

time of execution, would be sufficient to bind that 
minor and create a lion upon the minor’s property. 
But a lien can only bn created by a registered in- 
B.niment, and in order to prove that the original 
insirumoni is a mortgage document, it is necessary to 
observe tbe provisions of section tis of the Evide'nce 

A CC. 

An extra judicial admission by the managing 
member of the family may or may not render it 

original documents against 
himself, but this would not relieve tho mortgagee of 
the necessity to prove them as against the minor. 

Naoeswak Prasao u Bacup Singh, 4 P. L J 

o'l 7Q 

79 

St 90— idncient document, • F>esumption 


Evidence Act-contd. 

custody, in order that tho Court may determine 
whetlier or not such cusUidy was proper 

Rprir and registmtion of a deed of sale it, 

Berar m favour of a person who does not take 
possession of thb property which the deed purports 
to sell, but leaves it with thy apparent vendoV K 

cu^oiror rf/ed?" vendee r^/r Lad 

In interpreting Statute law in British India the 
Courts must give effect to the plain language empfoved 
by the l.egislat ire. even if it ooufliots with wha^ thev 
J^nceive to be the policy or the intention of 

While the [.aw of Evidence is designed to render 
the utmost assistance in the discovery of the truth 
t does DO relieve against the necessity of gS 

evodlnce ’ "‘‘‘7 be -inable to adduc? 

It is one of the canons of interpretation that every 
leg, slut, ve exception to a general rule of law Z7t 
be hter.illy and stringently construed, and that there 
IS no justification for extending it by analogy to 
niclude cases not re.asonably within the purrtlw of 

01 gilt, dee AovEftsE fossesswn 901 

SS. 91, 92, &9—0ral evidence to show 


as to fMcuhon and attentat ion— Document, whet/ier 
miui be produced-Vuslody, proper, proof of— 
fetation of Statutes^Court, duty of. 
fji'oof preBumpticD embodied in section 90 of 
trie bndenco Act must be applied with ejcceedine 
caution iQ India, where forgery and fraud are uot of 
I are occurrence. The aocessity for such caution makes 
It necessary to give a strict and narrow, and uot a 
ioose and liberal, interpretation to the provisions of 
the law. 

Ihe Legislature, by tbe plain language used in 
section 9 1 of the Evidence Act, has limited the 
power of the rourt to dispense with proof of the 
eaeootion of documents relied ou as evidence, to 
ancient documents produced in Court at the trial: 
and the Courts in India have no power to enlarge 
this legislative provision so as to apply it to oases 
clearly outside the enactment. 

The law makes the production of tho document 
a Mine ^ua aonfor the application of section 

£rery ancient document for which a presumption 
of doe execution is claimed, must be produced before 
the Uibotial which is asked to make tho presumption 
in iu favour^ so as to place it in a pooition to se-) for 
itself whether it bears upon the face of it such 
iadioations as oonvince the mind that it is genuine 
betrave frotn some anachronism or other incoo* 
iUtency'^ that it is a fabrication 
tAAthorities reviewed and discussed ) 

U is the duty of a partj^ who claims that an 
auiaot document should be presomed to have been 
tXiOetad, to prove by clear eridence the fact of 


J J , vruv vutueace ro enow 

that a deed purport, y to be a sale.deed is a deed of 

gift, ndmimbilxty of -Honnini transaction -Adverse 

^'•ann/eror Civil Procedure 
Co'iejAct Vofi on;, , « ^•‘Certified purchaserr 
wnHher includes representative. 

Provieo J tosectiou of the Evidence Act only 
permitB failure of consideratioo to be proved by 
extrinsic evidenjo as between the partie* to a deed 
and when such failure is pleaded for the purpose of 
invalidating a document. 

Section tfl of the Bvidonco Act, read with section 
9'J of tho Act. prevents a party to a deed in a suit 
a^inst a third person from furnishing extrinsic 
evidence for the purpose of showing that the deed 

which purports to be a sale-deed is really a deed 
of gift. 

‘^hen one member of a family transfers property 
to another member of the family and the transaction 
IS a sham oue designed to save the property from the 
creditors but not intended to transfer it to tho 
transferee, any ostousible possession of tbe latter 
roust be deemed to have been with the object of 
raainlaining this design and it cannot be deemed 
to be Hdverse to tho transferor. 

The words “certified purohaaer" in section flfi of 
the civil Procedure >.ode include persons standing 
in the shoes of tho Court purohaaer O AanriQ 
HtrrAiN V. Nazir liir8Ai.v, u O L..J. 668(^2 0 0 . ^le 

96 1 

8. 91— PrnmisBorv note, execution of, 
for contemporaneous auvanoe— Creditor, rights of. 

See UAtABAB Law 878 

- ■“ 8. 92 -Decree, adjuetmenl of— Certification 

of adjuetment—Compromiee, whether new eontract— 

Oral evitlence, adnisribititir of, ta prove eompromieg 
— Contract Act (IX of $.26. 

Where in execution of a decree the pertfei albct 
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a compromise and in consequence certify the 
adjustment of the decree to the Co.irt. wherenpon 
the execution case is struck off on the ^rmmd tha 
the decree U fully satisfied, the order of the Court 
isbindm? on the pvrties th-n^ is J'> 

an operative decree io existmce. The fact that 
the liabilities under the decr?e form iheoniidera- 
tion for the oitn -ro oise, does n.t pr.-vcnc that 
Comoro ni-e fr*m being a new and independent 
coutrajt which mav form the basis of a suit and 
which mav be pr -ved by oral evidence, and such 
evidence would n )t amount to ‘contradicting, varying 
ad ling to or subtracting from” the terms of ^he 
decree. N IUtanlal v, Anwar Khan 

gg, 92, 99— Suidence. admwsibiiitp of, 

tendered by pereoiiB not parties to document in proof 
of its true character--' Va> ying* in yy, meaning of. 
Section of the Evidence Act is an enabling 
section just as section Hi is a disqualifying section. 

The wo d 'varying' in section ytf of the Evidence 
Act covers tbe same ground as tho words “centra, 
dieting, varying, adding to or subtracting from m 
sdCtioQ of tlie Act 

It is compete ut for persons who are not parties 
to a document to adduce oral evidence to show that 
the rights of parties to it are at variance with the 
rights ostensibly created and declared by the 
mstrumeiit. IVl Krishnaswami Aivar v. Manga- 

LATHAMilAL 

-s. 92. proviso (2)— Evidence of oral 

agreement to pay interest, whetner admissible. 8« 

LiMiTATiOsN Act, s o I 

S> -^2. proviso (2)—^fegotiableInstru. 

ft - n _ Aft Mi ^ 


Evidence Act— concia. 

by the lease and hence no written notice for renewal 

had been given: , , » 

Held i : that in view of the provisions of emion 
92 proviso 4, of the Evidonce Act, the alleged 
statement of the lessor regarding the written notice 
for renewal was not admissible in evidence! 

zi that such a statement, on being assented to 
by the lessee, amounted either to a moJiacation 
or re-cissiou of the contract of leas® within the 
meaning of section 92, proviso 4, of the Evidence 

that the statement did not amount to an 
estoppel on the part of the lessor so as » 
him from denying that the notice provided for by 
the lease had iu fact been given. O U 

JiTENDRA Nath, 46 G. 107^; I*. J* ^ 

SS. 95 to 97f provisions of, when can w 

invoked iu aid. See Specific Relief Act, ^^8^ 

g^ gg 961 

s! 99-“Varying”, meaning of. Sg 

S. 106 -Paberty, attainment of m* 

sumption - Burden of proof See Mohamadan Uw 

S I 14 , ill. (a.) -"Soon after,’’ meaning 

* • a i J A ^9%^ 


menIsAct (XKVl oi .8^ * oO— Promi»so-y no<c— 

Oral agrtement "« to payment o interest, wtiether 
admiSBtble-tntereat. alunher canbe allotied Finatng 
of luct us to payment oi money, .i/istner can be 
chaUe»«ffe<l 

Wliero a pr >mi»sory note makes no mention 
regarding the payment ol interest, oral evi ieiice is 
»„udmisBible, uiiuor Mie provi lona of seciiou •.£, 
piOViso - ol tte indiiin Evi.ieuco Act, to prove a 
contemporaneous oral agreement to pay interest. 
All that can be awarded to a plaintiff suing on such 
a promissory note is interest at o per cent per 
annum under section 8o of the Negotiable Instra- 

iQeuib Aoc 

The mere fact that a promissory note or other 
similar document is not executed for a sum of money 
alleged to have been advanced, i* no ground for 
holding that the hiiding of ii ourt that such sum 
had neen advanced is incorrect N YaDO v. 
Bbhauilal 

- SS i»2ft proviso (4), I 1 3— Lease 
Qf^l eoidence showing that condition was dis- 
pensed uifh, admissibiiity ol— Estoppel 
A. written lease foi five years provided that if the 
lessee desired a renewal, he shoulJ give a notice in 
writing three mouths before tue expiration of the 
term oi the lease The last day on whioh such 
notice was to be given was the o st of Januaiy i 
No written notice was in fact given by the le-see, 
but be brought a suit for the renewal of tne lease 
ani wanted to prove that on the •• th of Januitry 
ie.7 one of the lessjrs had told bis wife that there 
^ no need to give a written notice provided foe 


of-Persm found in possession ot stolen goods one 
year ajter thelt, whether bound to ex^atn ^osewon 
— presumption — Penal Code {Act XLV of t > 

The expression “soon after” in section 114, ill. (ah 
of the Evidence Act would not apply to the case 
goods discovered thirteen months after the tnefc. 

A person found in possession of stolen goods 2 or 
3 years after the theft is not bound to explain aw 
possession thereof fVI Jaimollaboin, I» re, _ q 
W T. »'9i20CR. L .1 o.y 

L-s. • 14, III. (.f> Presumption of fgt- 

See BEBAR .-A.ND ttEVBSOEcODE, 8 « ® 

s. 115-Estoppel. See aiNDO Law- 

S. 115 -Estoppel-Acqumscence ^ ^ 

judgment-debtor, whether binds purchaser at - 
sale See .iviL eaocBuORB Oode, s. 18 » ^ 

S. 1 16 59 

— — S. 116. SeeMoBTQAOE 
— — S. I 1 6 - Landlord and tenant-Es^PP«j> 
extent oJ-Tenant, whether can question status oj 

motion <16 of the Evidence ^ct a tenant 
is pr eluded from denying the title of 
but it is open to him to question the 
landlord. Psit Loeobam o. Biota Ram uah^^ 

Execution^ Of decrcc-Appifcat*®". 

can he regarded as in contin^tion 
catu>n^ Limitation Act (iX ^ sale 

Limitation, ptea of, whencan be 
♦n execution at inst'mee of decree-hdder 

whether can be excluded dlamiseed 

» Here an application 
for no fault or laches on the part of t 
holder in the proseoucion of the ». 

quent application, in all wapeots 
Md onaraoter to the furmer appUoatioii. w » 
contmoatijo of that appUoaUon - 

Otfuoa w diaauaeed oa aoooant of the dafattil w w 
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Criminal trial— conoid. 


Custom— contd. 


A Court ought not to pormit the making of in 
sinuations by the Police as to the defence witnesses 
being related to the accused, especially when there 
ia nothing on the record to support such insinuation 
and the witnesses have not been questioned with 
reference thereto. O Rameshwar Tbwari v. 
Bupebor, 20 Cr L. J 74$ 156 

criminal Tribes Act (III of 1911), 

Si 23t scope of — Previous conviction, whether must 
be ajter repis/rafion. 

The operation of section 23 of the Criminal Trills 
.Act is not confined to offences that have been com- 
mitted since the convict was registered. The second 
conviction referred to in the section does not signify 
that the previous conviction should have been 
obtained after the registration of the convict. It is 
enough for the purposes of the section if the convict 
has been previously convicted, whether before or after 
his registration. A Emperor v. Nabcdeui, 20 Cr. 
I..J.77' 612 

Crown Grants Act (XV of 1 895), s. 2 

—"Grant”, nieuning of. 6Vf Registration Act, 
B. 90(1 ti) 345 

s. 3 345 

Custom — Adoption— Dnughter's son, whether can 
he adopfed— Ohorewaha Rajputs of Oarhehankar 
Taksil, Hoshiarpur District — Riwaj-i-am, entry in, 
value of. 

A Ghorewaha Rajput of tho Garhshankar Tabsil 
in the Hoshiarpur District is authorised by custom 
to adopt his daughter's son 

The entry in the riwai-i-am of the Hoshiarpur 
District prepared at the last Settlement stating 
that there is no custom of adoption among the 
Rajputs of the Garhshankar Tahail, is not a correct 
statement of the custom on tho subject. P Umar 
Bakhsh V SoiiNE Khan, 110 P. R. HiO 404 

■ . AlietMtion—Sale of ancestral hind to pay 

off father's debt, whether can be avoiJed — Necessity— 
Minor, sale by— Property, whether can be recovered 
by minor— Compensation, minor, tohelher bound to 

pay. 

A roan who has sold a portion of his ancestral 
land to pay off his father's debts oanuot subse- 
quently avoid tho sale merely on tho plea that the 

■ale was not for nocossity. 

A minor, however, is not bound to recognise hia 
father's debts os a charge on the ancestral land and, 
bhareforo, whore a portion of a minor a anceitranand 
is sold by hia mother to payoff his fathers dobts, 
the minor is entitled to recover the property without 
being mode to pay anything- P Thammam 

V. Santa, 119 P.B. 1919 ^ 

Quardianehip-Alienalion-Brotker, adult, 

whether authorieed to alienate minor broihefe pro. 
perty— Muhammadans of Muaaffargarh District 

Hiwaj-i-am, III, oaf" ^ . n- 

Among Muhammadans of Mosaflargarh Dismot, 
on the death of a father the guardiaoship of the 
person and property of his minor obildren devo 
ra hia eldest son, if adoU. Such guardian is entitled 
to alienate the property of the minor for payment 
of the debts of the minor’s father, for the marnige 
ar maintenanoe of tho minor or or an object 

dlreotlT edvantageous to the minor. j ^ 

A is a pubKo record prepared by a 

publig ollloer In dleoharge of hie duties and under 


Government rules, and, therefore, statements 
contained in a riwaj.i.am, which is not imperfectly 
compiled, form a strong piece of evidence in support of 
the custom affirmed therein, even when they are 
unsupported by instances, provided they are not 
proposed to the general custom of tho country. P 
Sanun Ram v. Ali.au Baksh, i: 3 P. R I9i9 435 

Mortgage by Jather^Son, whether has 

interest in redemption — Mortgage, suit jor sate on 

Son, whether entitled to be impleaded —Civil Pro. 
cedure Code (Act V of IfiOS), 0 XXXIV, r. ], 

Under Hindu Law a son is a co-parcener, an 
owner of the ancestral property along with his 
father and other members of the family Under 
Customary Law a sun has no right of ownership in 
his fatlier’s lifetime. He has only a reversionary 
interest iii the property and a right to protect that 
interest by interfering to prevent unnecessary 
alienations. This limited interest that he possesses 
is not such an interest as is contemplated by Order 
XXX IV, rule l,of the Civil Procedure Code. There- 
fore, where a mortgagee brings a suit to enforce tho 
mortgage, the mortgagor's son is not entitled to bo 
made a party to the suit. P Sriiv Dev Sinou u. 
.Ui Ham, 126 P. R. i9l9 41 | 

. opposed to personal (aw, proof of — ^'‘ajib-ul- 
arz, entry in, value of — Instances, absence of, effect of, 
The record of a custom iu a wajib-ul-arz that a 
childless widow has a full estate in the property of 
hor husband is of no value in the absence of any 
proof of instances showing that effect was given to 
such custom. O Kanciian c. Sarabjit, 9 O. L. J. 

617 740 

— or Personal Law— Brahmins Presumption 

— Burden of proof — Criteria /or determining whether 
a com»nuniii//o/fow'ii custom — Brahmins of Kungiana, 
Tahsil and District Ludhiana, 

In a case of disputed succession or alienation on 
the ground of custom, the universal rule is that 
a Brahmin is presumed to bo governed by his 
personal law, anil if ho alleges a custom contrary 
to the rules of that law, ho is bound to pnwo by 
cogent and clear evidence that ho ia governed by 
Buoh custom. 

The question of custom is, priini'ily, a question 
of fact and in each case has to be decided with 
reference to tho particular oircumslances alleged 
and proved. 

Tho most important criteria for determining 
whether a particular community hus adopted and 
follows agricultural custom are,— 

la) whether tho particular community forms a 
compact agricultural community by itselfj 

(6) whether their source of livelihood is solely 
or almost solely agriculturalj 

(c) whether the members of the community have 
given up their old customs under the poraonal law 
and have adopted the customs of their agriooltoral 
neighbours in matters of alienation and suocesslon. 

The Brahmins of Kungiana, Tahsil and District 

Ludhiana, are governed by Hindu law in matters of 

alienation and sueoBMion- L Habbans Lal v . Atba 

S98 

^ g(U)ce«siOB*^BaokaIdipi B ra b m i n s— 
Daogbtart, ewloBioo of- Bm Wajib cl-abz 725 
_ Wajlb-ol-an, tntry in, effect of— Burden of 

law, modification of, 
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In order to get rid of the binding efF**ct of a 
custom recorded in a wnjib ul nrz the person seeking 
to avoid it must show that the custom has been 
modified by contract or other ' isc 

The general law as regards the ownership of trees 
standing on tenancy land is inapplicable where 
there is an express provision in a imjih-Hl.arz that 
such ownership is with the tenant. N Ajooova 
Prasad w Kakan 550 

Cy-pres, doctrine of, appUcation of 
Trust 661 

D&niRgfGSf niodr of ARSoasing, inoaanro of. 

Contract Act, a, 73 191 

Decree a u’ardin^ conipensalinn, construction of 

Decree silent as to interest — Interest, whether can 
be allowed — Compens-ition, amount of, when to be 
ascertained — f^rcewtion of decree— Duty o/c.recufiwg 
Court. 

A decree awarding compensation contained the 
following provisions: — “The defendants are directed 
to pay compensation at the rate of Its per 

annum and that the sum of Rs '/'O and odd be 

paid by the defendants to the plaintiff on account 
of the costs of the suit with intorest there'>n at the 
rate of 6 per cent per annum from this date to the 
date of realization “ In execution the decree-holder 
claimed interest on the amount awarded as com* 
pensation: 

Held, that upon a proper construction of the 
decree, interest was awarded upon the amount of 
the costs only and not on the amount of the oom- 
pensation, 

Where the amount of compensation is fixed 
hy a decree at a certain sum per year, that sum, 
unlike mesne profits, is not liable to be ascer- 
tained thereafter, except in so far a.s the length of 
the period in respect of which it is payable is 
concerned. 


A Court executing a decree must execute it as it 
finds it, ,and cannot allow interest if the decree is 
silent as to interest Narbndra Lai, Khav v 
Bomkbsh Mitter, S'! C. L, J 20> 227 

■ , whether binding on party who has no notice 
—Compromise signed hy PUader not having 
authority, validity of—Ciril Procedure Code (Act V 
of 0 XZl, r. 90 — Execution of deeree—Sale 
—Proclamation, omission in, whether ground for 
setting aside sale. 

A party who is privy to a decree is bound by the 
decree, whether he has or has not notice thereof. 

^ A compromise signed by a Pleader on behalf of 
his client which has been acted upon and adopted, 
cannot afterwards be objected to ou the ground 
that the Pleader had no instmctiocB to enter into 
the compromise 

To render a sale liable to be set aside on the 
ground of an omission in the sale proclamation, it 
must be shown that t he omission was amaierial one 
It is not for every omission that a sale is liable to 
besetaside C Prohatha Nath v Bbjot Madhab 


Easements Act (V or 18^2), s. 13 

Partition oi joint propeity—tnsomenfs enjoyed 
before partition, how affected— Easement o; necessity 
—Extinguishment of easement — Burdtm of proof 
On a severance of tenements by a partition of joint 
property and in the absence of a contrary intention, 


expressed nr necersarily impbed, all such easements 
as are apparent and continuous and necessary for 
enjoying any of the undivided shares when the 
partition is effected, pass to the co.parceners to whom 
such shares are respectively allMted in severalty 
An easement of necessity does not lose its 
character as such by the mere fact that some other 
tenement exists over which the right might be 
enjoyed 

A person who alleges the extinguishment of a 
right of easement must prove such extinguishment 
by some agreement or rule of law, P Bota Singh v. 
Lalla, 101 P. R. iw9 584 

Easwaran KoH [Ylahamai lands* 

meaning of. See Civil, Procedvre Code, s. II 

33 

EJuSCfem grcncrISi rule of, applicability of. 

See Registration Act. s. fO (1) (li) 345 

Evidence ^ct fl Of 1872)* s. 24 — Ct>n* 

fe'‘>ton tnfiffe r co/tversntionM uith Police 

Officers^ of 

To render a confee^ion admissible if must be 
made voluniarilv, and not as the result of any 
inducement orthieat A confession made aftt-r a 
conversation of Boveral days with the Investii-'etiug 
Officer and other i’olice r)fficer3 cannot be eaid to be a 
voluntary confession so as to make it admissible 
a^sinst the person who made it C Mubarak A LI 
V Emperor. 0 W N, h 6: 0 r L, . 8 3 929 

32 — Jttecifals in documents not inter 

partes, admissibility of -Objection to admissibility 
not taken in trial Court, whether can be taken in 
Appellate Court. 

Hccitals in documents not inter partes are ordin* 
arily irrelevant, unle'^s the statements in the doon* 
ments can be brought within the conditions of section 
32 of the EWdence Act Statements in documents 
not inter pa'tes limiting the interest t-f the exeoa- 
tanta by declaring Che boundarie.^ of certain land 
fall within section 3 , clause 3 of the Rvideoce Act, 
and are, therefore, admissible in evidence if the 
conditions necessary to bring section 32 into opera* 
tion are proved. 

Where no objection is taken in the first Conrt to 
the admission is evidence of doonments not inter 
parte.i, objection cannot be taken in appeal that it 
has not ^en proved that the conditionA exist wbioh 
make section 32 applicable C Biajaddi Sabkab v. 
Ganqa Chaban 863 

— s. 35 — Report made by peon in execution 

proceedings, admiesihility of. See Flbadbb and 
Client 20 

8a 63 — Secondary eviienee^Docwnent 

referred to in previoiu etarement — Statement made hy 
pariif or cuthorised agent Oudh Rent Ad (AJfll 
of 18K8J, Chap II Lands held renU/ree Oravty 
lantU not held under- Attsesement oi rmtg whethtr 
permiBnihte 

.A statemeot made by a party or his authorised 
affent in a previo<*9 Buit^ in which he refers to a 
document which is Hpr^inst bis interest^ ib eecoudary 
evidence of that document 

I hapter VII A of the Ondh Rent Ao^ does not 
apply to lands held rent-free merely by reason of 
their being so held, if it is found that they 
are not held under any grant. O PATiPiri Stkoh 
V. VPDAI BbAN pABTAB SlNAB, 6 Q. If- 3 608 667 
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" SS* 63f 70 ^ Mortgage ^ At te’itaf ion f proof 

of ^Scribe, whether witness ISurdeu of proof — 
Admission by mortgagor^ whether binds tki^d parties 
— Lien, proof of 

It 19 settled \fs\r for the p evince of Bihar and 
Orissa that a pereon who ei^os a document as a 
scribe must prove specifically that in siguing as a 
scribe ho intended to sign as a witness 
In order to prove the due exocution of a document^ 
proof of attestation is necessary. Where the only 
witness to a docameut is the scribe, who deliberately 
electa to affix the word ‘scribe* to his name in pro* 
ference to the word ‘witness’, in the absence of 
evidence that he signed aa an attesting witness, the 
document is not admissible in evidence. 

Where debts are incurred for family nocesaity by 
the execution of mortgage deeds, iho signature of 
the managing member of the family, as the guardian 
of any member who might haro b^-en a minor at the 
time of execution, would be sufficient to bind that 
minor and create a lion upon the minor’s property. 
Buta lien can only be created by a ro^riscered in* 
struinent, and in order to prove that the original 
instrument is a mortgage document, it is necessary to 
observe the provisions of section 66 of the Evidence 
Act. 

An extra judicial admission by the managing 
motnbor of the family may or luay not render it 
necessary to prove the original do^mments against 
himself, but this would not relieve the mortgagee of 
^he necessity to prove them as against the minor. 
Pat Naoeswah Prasad v bAcuoSiNcn, 4 P. L J. 
611 79 

— S. 70 79 

s. 90 — Ancient document^ Presumption 

as to execution and attestation— Oocument, whether 
must be produced— t.UH'.ody, proper, preoj of — 
Interpretation of Statutes —• ouri, duty of 
The rule of presumption embodied in section 90 of 
the Evidence Act must bo applied with exceeding 
caution io India, where forgery and fraud are not of 
1 are occurreuce. The necessity for such caution makes 
it necessary to give a strict and narrow, and not a 
loose and liberal, interpretation to the provisions of 
the law. 

The Legislature, by the plain language used in 
section 9i of the Evidence Act, has limited the 
power of the ( ourt to dispense with proof of the 
execution of documents relied on as evidence, to 
anoieot documents produced in Court at the trial; 
and the Courts in India have no power to enlarge 
this legislative provision so as to apply it to cases 
olearly outside the enactment. 

The law makes the production of the document 
a sine qua non tot the application of section 

Every ancient dooumont for which a presumption 
of due execution is claimed, must be produced before 
the tribunal which is asked to make the presumption 
in its favour, so as to place it tn a position to se*4 for 
Itself whether it boars upon the face of it such 
indications aa oonvinoe the mind that it is genuine 
or^^betrays froui some anachronism or other iocon* 
sistanoy” that it is a fabrication 

I Authorities reviewed and discussed ) 

It is the duty of a party, who claims that an 
ancient dooumeot should oe presumed to have been 
twonted, to prove by clear eridence the fact of 


custody, in order that the Court may dotermiue 
whether or not anch custody was proper 

The execution and registration of a deed of sale in 
Borar ,n favour of a person who does not take 
possassionoftht property which the deed purports 
to sell, but leaves .t with the apparent vendor, raises 
no presumptjon that the apparent vendee over had 

of the%;[ds„:e S'* 8“ 

In interpreting Statute Law in British India the 

Courts must give effect to the plain language employed 
by the Legislature, even if it conflicts with what they 
conceive to be the policy or the intention of the 

While the ,awof Evidence is desi^n^d to render 
the utmost assMtance in the discovery of the truth, 
itdt^snot relieve against the necessity of giving 

I t 18 one of the canons of interpretation that every 
legislative exception to a general rule of law must 
be luer Ily and arringt-ntly construed, and that rh»re 
isnojusahcation for extending it by analogy to 
include cases not reasonably within the purview of 
the language employed. N Shbipcja v Kknuaya 
Lal, io N L. R. 19^ 947 

S. 91 -Gift by joint owners— Petition to 
Coll-ctor for muta.ion nf names, whether evidence 
Of gift See Adverse fosseshiOaV 901 

, ^2* ^9—Oral evidence to show 

that a deed purporting to be n sale-deed is a deed of 
gift, admi'-stbilitg of - Honami transaction-Adverse 
possession as agatnd transferor -Civil Procedure 
Code (Act Vof\ QH), « « —''Certified purchaser:' 
whether includes representative. 


Proviso I to section • of the Evidence Act only 
permits failure of consideration to be proved by 
extrinsic eviden:© as between the parties to a deed 
and when such failure is pleaded for the purpoee of 
invalidating a dooument. 

Section of the Evidence Act, read with section 
9« of tho Act. prevents a party to a deed ina enit 
against a third person from fmnishing eitrinsio 
evidence for the purpose of showing that the deed 
which purports to be a sale-deed is really a deed 
of gift. 

when one member of a family transfers property 
to another member of the family and the transaction 
is a sham one designed to save the property from the 
creditors but not intended totiansfer it to the 
transferee, any ostensible possess’on of the latter 
must bo deemed to have been with the object of 
maintaining this design and it cannot be deemed 
to bo Mdverse to the transferor. 

The words "ceitiSed purchaser" in section f6 of 
the I'ivil Procedure) i ode include persons standing 
in the shoos of the i ourt purchaser O Asoia^ 
flUHAis V. Nazib tJDSAi.s, .) O U J. 568) 22 0 C. 2S2 

96 * 

S< 91— Prnmissorv note, execution of, 
for contemporaneous advance— Creditor, rights of. 
Bee Ualabab Law 878 

- - ■— S« 92 -Decree^ adjustment of— Certification 

of adjustment— Compromise^ whether new amtratt— 
Or-^l evidence^ admissibility of^ to prove compromise 
— Contract Act (IX of 1670* •• ^5- 

Where in execution of a decree the partiei effect 
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a compromise and in consequence certify the 
adjustment of the decree to the Court, whereupon 
the execution case is struck off on the ground that 
the decree is fully satished, the order of the Court 
is binding on the parties and there is no longer 
an operative decree in existence. The fact that 
the liabilities under the decree form the considera- 
tion for the compromise, does not prevent that 
compromise from being a now and independent 
contract which may form the basis of a suit and 
which may be proved by oral evidence, and such 
evidence would not amount to “contradicting, varying 
adding to or subtracting from” the terms of the 
decree. N Ratanlal v. Anwak Khas 527 

SS> 92, 99 —Evidence, udmisfubilifij of, 

tendered b>j persons not parties lo document in proof 
of its true character— ‘ Varying’ in meaning of 
Section 93 of the Evidence Act is an enabling 
section just as section 92 is a disqualifying section. 

The word ‘varying’ in section 99 of the Evidence 
Act covers the same ground as the words “contra* 
dieting, varying, adding to or subtracting from” in 
section 9i of the Act. 

It is competent for persons who are not parties 
to a document to adduce oral evidence to show that 
the rights of parties to it are at variance with the 
rights ostensibly created and declared by tho 
instrument IVI Krisiinaswami Aitar v. Makga- 
LATillMMAO 243 

-S« ^2, pr.>ViSO (2) — Evidence of oral 
agreement to pay interest, whether admissible. See 
Limitation Act, b.6 137 

-Si 92, proviso (_2)—ifegoliable Inslru* 

menIsAct (XXVI of \S6\), s. 60— Promissory Tiote— 
Oral agreement as to payment of intercut, tokelker 
admissible— Interest, wliether canbe allowed— Finding 
of fact as to payment of money, uhelher can be 
challenged. 

Where a promissory note makes no mention 
regarding tho payment of interest, oral evidence is 
inadmissible, under the provisions of section d2, 
proviso \2 of the Indian Evidence Act, to prove a 
contemporaneous oral agreement to pay interest. 
All that can bo awarded to a plaintiff suing on such 
a promissory note is interest at 6 per cci.t per 
annum under section 8u of tho Negotiable Instru- 
ments Act 

The mere fact that a promissory note or other 
similar document is not executed for a sum of money 
alleged to liave been advanced, is no ground for 
holding that the finding of a Court that such sum 
had been advanced is incorrect. N Yapo v. 

BEHABIIiAI. 242 

— ss 92, proviso (4), 1 15 — Lease 

—Oral evidence showing that condition wati d»8. 
pensed admissibility of — Estoppel. 

A written lease for five years provided that if the 
lessee desired a renewal, he should give a notice in 
writing three months before the expiration of the 
term of the lestse The last day on which such 
notice was to be given was the aist of January i i?. 
No written notice was in fact given by tho lessee, 
but he brought a suit for the renewal of the lease 
and wanted to prove that on the - th of January 
lU l 7 one of the lessors bad told his wife that there 
^ras no need to give a written notice provided for 


by the lease and hence no written notice for renewal 
had been given: 

Eeld, ■ 1 ) that in view of the provisions of section 
92, proviso 4, of the Evidence Act, the alleged 
statement of the lessor regarding the written notice 
for renewal was not admissible in evidence; 

• 2) that such a statement, on being assented to 
by the lessee, amounted either to a modification 
or rescission of the contract of lease within the 
meaning of section 0?, proviso 4, of the Evidence 
Act; 

{■^) that the statement did not amount to an 
estoppel on the part of the lessor so as to preclude 
him from denying that the notice provided for by 
the lease had in fact been given. C D’Croz v. 
JiTENDRA Nath, Afi 0*. 1079; 29C. L. J. 94 684 

SS. 95 to 97, provisions of, when can be 

invoked ia aid. See Specific Belief Act, s- 91 


S.99 961 

s. 99 — “Varying”, meaning of. See 

Ante, 8. 92 243 

S< 106— Puberty, attainment of Pre* 


sumption - Burden of proof. See Mdmamadak 

S. I 14, 111. (a)-‘‘Soofta/ter,” meaning 


of~’Person found tn possession of stolen goods one 
year ajter theft, u'hether bound to explain possession 
— Presumption — Penal Code {Act XLV of 1980^, 
s. 41 

The expression “soon after” in section 114, ill. (a), 
of the Evidence Act would not apply to the case Of 
goods discovered thirteen months after the theft. 

A person found in possession of stolen goods 2 or 
3 years after the theft is not bound to explain his 
possession thereof IVl .Taiuullaboin, In re, 11 L- 
W. 49; 26 M.L. T. 389;20Cr. L J 819 819 

— ' S. 1 14, ill. (f> -Presumption of fact. 

See Bbbar Land Revevoe Code, b. 79 62 

S. 115-Estoppel. See SiNDO Law- 

Minor 412 

— — S. I 15— Estoppel— Acquiescence by 

judgment^debtor, whether binds purchaser at 
sale. See Civil Procedure Code, s 18 579 

S. 116 413 

1 16« See MoRtoAGE 

S» 116— LaniiorJ and (enant^Setopp^lt 


extent of ^Tenant, whether can question status of 
landlord. 

Under seotion 116 of the Eridenoe Act ft teuftnfc 
19 preclnded from denying the title of hU landlordi 
but it is open to him to question the status of his 
landlord. PSkX Loeobam v. Biota RAk Mabt^ 
IM20 Pat. 16 43 

Execution of tlecree-ApfAicaUan, 

can be regarded as in continuation of prSKious appli- 
cation — Limitation Act (IK of 1906^1 ss. 8^ 16— 
Limitation f plea of^ tthsn can he raised — Stay of iale 
in execution at instance of decree^holder^-^Tiinef 
iohether can be excluded 

Whore an application for execution is dismissed 
for no fault or laches on the part of the decree* 
holder in the prosecution Of the exeontiou, a subse* 
quent applicationi in all respects similar la Scope 
and character to the foriAer applioatios, is a 
Contlnoation of that applications Botlrhoreanappli* 
cation is diomiflsed on aoconnt of the default of the 
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deoree-holderia not taking any step to proceed with 

It, a subsequent application oaniiot bo treated as a 
Where the stay of a sale in execution is du<» 

"taj cannot ^bo 

regarded as a legal stoppage of tbo execution 

thTbennfi?’ f decree-holder to 

^ Section 16 of the Limitation Act 
So long as an application for execution is pending 
the judgment-debtor can at any time show that tlS 

but io^drsm-* no^ptil 

cotludod brprocJlSL™*-' “? 

th.t the juds^eet-debto*; is J n'l „Td'?rS'”„"' 

SiNGB V Hahbaks Ul ' 

-hindu Law -Widow, estate of 

CMm°l *7“-'’“''''""", by- 

tlaim to absolute estate ^Hurden of nrs.r.f o i i- 
widow’s estate and teversioner’sintcJsi joiltl.f, effet 

posMMiOD to prove that an absolute estate had not 
Where a rerersioner joins a widow in a conveyance 

MversiW h-' *''®"' **"*■ the 

reversioner his reversionary interest in favour of 

tivn daughter, the sale is g.«,d and opera, 

tivo and cannot be assailed. C BHOf,A Nato 
CIIOWDHUSI V. Hakijuni Dasi, 30 c. L J. 6 tJ 2 
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bj the Judge, but the finding must ha 

iisr'kr ct'r'p 

Code, 3. 21 ^ivil PRocfiDDR^ 

Extfftcf Itlon Act ^y \/ iaaav 463 

IQ-Extraditionof iup^ifit-e crL/»®P®/’/®,®' ®» 

nagore— Procedure, summarL-^TZlr^ thander. 

Of lfi76. In regard to them tl ^ ^^^^^Sements 
lished between the two estab. 

0fI8l.6 is preserved P? countries by the Treaty 

of ^l*apto? n of the Ext?“dv“^ ProWsioJ 
application to a fugitiTe crimmaVi7pi^^\ 

In accordance with the terms of ?he 

procedure for the extmd.>^„ r tne Ireatyof filfi 

a fugitive crimiDal of Cb&ndT British India of 

summary and no preliminarJ n. ® • 

before bis extradition ^ uquiry is necessary 

folio^cd b, a Stafui rl^Zf'Z ¥ ‘ 
procedure must be in acco^an...a®^™-*L the 

and Statute and no further conditioiT*^^ 1'reaty 

b? tba Goarta C TAH.,*riL ' 
b. J. 2,, dd Ca. L. J. 7391,7 0 3 “ ''■ ®"'=»OR, i-0 o. 

'« 147 


n^rl attachment, dismissal of— 

^wiarafion 0 / title, suit for-Durdenof proo]- 
Transfer of Pro^rty Act (IVof\HH2), s. 5i—Auction~ 
■^rchaser, whether subsequent transferee 

snU ?rj attachment and 

eround ^ execution of a decree on the 

ground that the property is his under u salo-deed 

the disposed of otherwise than on 

tion th-pM be sues to obtain a dcclara- 

atUcJm^ '« *'®‘ b-able to 

of^nL proving malaftdes and want 

W plaintiff's part is on those 

Who ieek to reeiet the claim. 

execution of a 
®“b 8 oquent transferee” entitled to 
u^ach a previous transfer under section bA of the 

Transfer of Property Act N AivAimuTo Punjaji 

205 

-~(>der dismwinjr application for execution 
„J^^°^~y‘*'^9ment.debtor, whether has right oj 

against finding Res judicata. 

"Kbt of appeal against 
of a application for the execution 

only be RAnThi * ffround that the decree would 
««plyin?^th Hi °° ‘bo decrecholder 

®f ‘he judgment-debtor. In 

WH oaly^iiaf7 ® light of appeal 

f malt he be aggrieved by tbo reasons given 


Factories Act (XII of iQi i\ « 

-Penal Code (Act SLV of mof,Vu^EmJl 
sereral persons to ivork in contraventiol 

.fAct -OSencc., ..ketber "pTaZ ” 

I ho language of section 41 a) of tha tfaa. • 

Actindicatos that what is prohibited is tho^eTT®® 
mentofany person or allowing any 
contrary to the provisions of tho /ct^Jhlt i 
. i. an offence to “'« »;<> «»7, 

to work, contrary to the provision; of thl Act 
Therefore, where several persons are so employed the 
offence IS comp ete and aonarat« 1 ..-.. P'ojea.the 

por.on e^ploy'cd on „1,„S 11“ Zrk Tl^Z^’' 

any of the provisioMS of the Aof, 

'lo such a case the provisions of section 71 of the 
Penal Code l.ave no application, because theoffoSce 
Of each workman is distinct and separate and thwe 

"nn“ti,r .^1= ‘“oinS 

Fraud -^Dectee obtained by fraud inh^n t, 

ast(U— Pleadings, particulars required in— TranVe^ 

of Property Act (IV oJ bti 2 j, s b£~ Transfer Ij 

dente hto— Trana/eree, whether can object to dferee 
passed on ground of fraud. ^ eeree, 

A frauduleot decree can only be impeached by a 
person who has been injured by iti but in order to 
succeed, be must indicate on what ground it is 
claimed that the decree waa obtained hr fraud or 

Section bz of the Transfer of Property Act dnn. 
not debar a transferee during tho peJdenoy of a Mit 
from one party to the suit, from impewblng the 
decree therein on the ground of fraud by the pJrtiee 
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to tlie d'^cree effected by acts done after the transfer. 
O Ragiiciur Daval V. Binda Prasad, 22 0- C- >7^ 
6 0. L -I hi \ U P L. K, J c ) 77 572 

Frauiulent transfer— Ou^ncr continuing 

in possession for miiv twelre years alter 

transfer, eff--ct of— Adverse poisession— Fraud carried 
out — PosseiSton, confirmation of, suit for. 


Whore the owner of propertj executes a fraudulent 
transfer thereof from some ulterior njotire but con- 
tinues in possession of the property for more than 
12 years, he is entitled not only to confirmation of 
possession but to recoverpossession if he subsequently 
loses if. even though the fraud intended to be 
effected was effected. Pat Badri Chaudhori ^ 
Hdrbans Jua 11^ 


Ghorewaha Rajputs of Gartshankar Tahsil. 
Hoshiarpur District. See Costom -Adoption 404 

Government of India Act 19l8t 
(5 & 6 Geo. V, C. 61) S. lOT-High 

Court, power of interference under, when exer- 
cised. .Sec Criminal Procedore I 0D12, s 144 483 
C uard Ian an U ward —Agreementhy guardian 

to pay stipulated sum ns profits of estate, effect of — 
Accounts, liability of guardian to render— i/inor, 
xvhether can question accounts pas.sed by Court — 
Quardians and Il'ards Act fVlIl of 890^, s. 34. 


Where the guardian of a ward, to save himself 
the cost of appraising rents, agrees to pay a 
stipulated sum annually as the profits of the estate, 
he is bound to take good years with bad, and if, in 
any year, the collections are less, the loss is his, and 
not the ward’s. 

An agreement entered into by a guardian with 
(he mother and uncle of his ward that, in considera- 
tion of the ward being allowed to manage the estate 
himself, the guardian would be indemnified against 
any suit for rendition of accounts Avhich might be 
brought against him by the ward on attaining 
majority is not binding on the ward. 

The filing of accounts by a guardian does not 
raliove him of responsibility for their correctness, 
nor does the passing of such accounts by the District 
•ludgo relieve him of the liability of accounting to his 
ward. O Partab Sikoh v. Khdrram SI^Q^, 6 O. L. 
J. 407 

Guardians and Wards Act ( VIII of 

1890), SS. 9 (l)» 4 (b), - Api /icafton 

for appointment of guard'un— Order directing return 
of application for presentation to proper Court — 
Appeal, whether lies— Reihion— Other remedy open — 
High Court, power of interference of 
An order made under the first clause of section 9 
of the Guardians and Wards Act, returning an 
application for appointment as guardian of a minor 
for p.esentation to a I'ourt having territorial juris- 
diction, is not appealable. 

The High Court will not exercise its extraordinary 
powers of revision where other remedies are open to 
a petitioner, nor in all cases where a question of 
jurisdiction is raised. P Morad Bibi v. Umar Din, 
107 P.R. 1919 S65 

S* 25 — Iftnor, custody of, suit for, main- 
tainability o/- Procedure. 

A oiTil suit for the custody of a minor will not 


He in the Civil Courts. To obtain such custody 
proceedings must be taken under the Guardians and 
Wards Act. IVI Sathi v Ramandi Pandaram, 9 L. W. 
600; s7 M. L. J. 93; 26 M. L. T. 61; (1919' M- N- 
487; 42 M 647 399 

S. 34 — Accounts, liability of guardian to 

render See Guardian and Ward 75 

ss> 47 (b), 48 563 

Hlg‘h Court Rules (fWad.), r. 42— 

Party not served with notice of appeal^ right of, to 
apply to set aside ex parte order, See Civil Pro* 
CEDURC Code. 0 XLIA, r. 2 (2j 75e 

Hindu Law— Custom— -/n/ierifance -Cessat ratio 
cessat lex, opplicabiiify of— Impartible estates, origh 
of — Acceptance o> sanad inconsistent with family 
custom, whether destroys custom. 

A special family custom of inheritance incon- 
sistent with the ordinary Hindu Law may, if observ- 
ed and acted upon, survives the primitive condition 
of things out of which it originally sprang. 

In such a case the principle embodied in the 
expression cessat ratio cessat lex does not apply. 

One of the ways in which impartible estates may 
originate is by independent chiefs or feudatories 
being reduced in course of time to the position of 
ordinary zemindars, but such estates may also owe 
their origin to family arrangements followed up 
in practice for generations, whereby it was origin- 
ally agreed that the family property should be 
impartible and be held and managed for the benefit 
of the whole family by a Single member at a time 
in a oertain order of succession, the other members 
being entitled to maintenance only. A family may 
expressly or impliedly agree to continue to observe 
such a custom, even though the conditions which 
at one time made it necessary have completely 
altered. 

The mere acceptance by the head of a family 
governed by such a custom of a sanad from the 
l town containing clauses inconsistent with the 
custom cannot destroy the custom or affect the order 
of succession which it prescribes. P C Bao Kishorb 
Singh v Gahbnabai, 5 N. L. R I?!*; 7 M. L. J- 66^5 
17 A. )i. J. .077; 26 U. L. T. 494; 1 U. P. L. R. -P C 1 
91; 0920) M, W. N. t-2 630 

Endowment, creation of— Trust, how 

created — Female, powers of ~ Bengal Tenancy Act 
{ Vin B. C ot 1886^, 8. 21, Rch. Ill, Art. ) ^aJ-Of- 
cupaiicy rights, firm, whether con acquire— ‘Lease, 
expiry of— Ejectment— Limitation. 

A dedication in favour of an idol to be effectual 
must be real and not nominal, and it most be 
shown that the grantor completely divested himself 
of every portion of the property which is the subject- 
matter of the grant. Where there is no proof that 
the income of the property endowed is applied for 
the maintenance of the idol, and the whole conduct 
of the parties is inconsistent with the hypothesis 
of a valid trust, the dedication must be held to be 
nominal and where this is so, a snbseqnent gnnt 
made by a female having the estate of a Hindu 
mother cannot create a valid title in favour of the 
idol, and therefore, the idol cannot maintain a suit 
in ejectment. 

A lease in favour of a firm or a concern innst be 
taken to be a lease in favour of the individuals 
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ooQstitatiQg the firm, aod in the abeence of anything 
to flhow that the original grantees are no longer 
raembere of the firm, there is nothing to prevent 
them from acquiring occupancy right-*. 

Certain land was leased to a firm; the lease expired 
in 1005, but tho firm continued in possession of the 
land. On the Ist April 1015, they were served w »li 
notice to quit but they disregarded the notice On 
the '^4tb January 19 6 , the present suit was brought 
to eject them: 

Betd, < I ) that the suit, having been brought more 
than six months after the expiration of the lease, was 
barred by the special rule of limitation prescribed by 
Article (al of Schedule III to the Bengal Teiiancv 
Act; 

( 2 ) that the firm had acquired a right of occupancy 
in the land in dispute Pat Pabmod Baxabihari r. 
Atkins, 4 P L. J. 6 :« I OS 

Endowment* reliyiotii -^Bequest in 

/auGttr of idol to be establiehM^ validity o^— Bona 
flde purchaser for value of trust property, position of. 
Bequests to an idol to be established id future 
are not invalid in Hindu La>v. 

In dealinf? with property impressed with a trust 
for rolipfious purposes do question of bona fide 
purchaser for value arises. C Saradinpu Mcxkfrjsk 
V. Chabu Chandra Ddtt, 23 0 W. N. S7Z 8 jS 

^ ‘‘"i Mutt or asthal — 

Ownership, nature oj — Trustees, posit ion of - AppUca* 
tion of surplus income— Suit to obtain or control 
maTtagemenf of mutt properties— Limitation— Ad* 
verse possenhion, 7okat is—lnum Register, value of. 

The administration of a mutt, astkal or similar 
relipous endowment in India must bo not for tho 
personal ends of tho managei*! but entirely for 
and on behalf of and in the interests of tho institu* 
tion itself. In whomsoever the ownership of the 
property of such institutions vests, the nature of 
the ownership is an ownership in (rust for tho 
institution itself. 

It is tho duty of the manager of such a mutt 
to refrain from the persinal enjoyment of surplus 
iucorne, and to add it to CRpital, and this is equally 
the case whether the title is in the gurukkal or 
spiritual head, which is the more common case, or 
in trustees 

The gfmeral case in such mufM is that the owner* 
ship of the property is vested in the mohunt or 
spiritual head. But ibis is not an invariable rule, 
and there are many eiceptions depending on the 
constitution, usage and eastern of the particolar mutt. 
It is suSlcicDt to constitute adverse possession 
that the person now claiming to bo owner should 
have stood by while others continued to possess 
not by derivative title but in practical contravon* 
tion of his alleged rights It is not necessary to 
prove that such claimant protested agaiost the 
violation of bis rights, and that the possession went 
on despite such protest. 

In salts to obtain control or management of a 
religious institation, when no misapplication is 
proved* and the defendant admits himself to bo a 
trustee for the institation, the ordinary limitation of 
■ 2 yeais applies. 

The nltimate parpoae of the Inam Rcg*stcr. com- 
piled in Uadres In orab^ot 1861 , was to iinte.wine 
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whether or not the lands comprised therein wore 
taxfiee But the preparation of that register was 
a great act of State and tho result of elaborate 
eix'uiries and though the statements as to tenure 
pet forth in the register cannot displace actual and 
authentic evidence in individual cases, they are 
entitled, in the absence of such evidence, to very 
great weight. P C Arcxachellam Chetty i-. Vex- 
KATACHAl-APATHI GuRUSWAMIGAL. 37 M. L. J 4 0: 

1 19 ») M. w. N. 850; 17 A. L. J. 1097; 10 L. W 642; 
26 M. L. T. 479; 24 C. W. N. 249 288 


Family arrang'eme n 1 female^ 

Court, duly of—Revrrsionera, whether can question 

settlement. 

Where the several members of a family effect 
a settlement of rlieir disputes, each one relinquishing 
all claim in respect of all property in dispute other 
than that falling to his share and recognising the 
right of the others as they had previously asserted 
it to the portion allotted to them respectively, and 
the settlement thus effected is a bona fide settle- 
ment for the benefit of tho family, and a partition 
of tho estate follows thereupon, the Courts ere 
bound to give full effect to it, and such settlement 
cannot be questioned by the reversioners by means 
of a suit to establish their right to some of the 
propenies dealt with thereby. C Sbixatii Bosev. 
Nidahan Craxura Huy 


- Gift tofemale ■ Pre»umpt\ort-~Con6truction 

of document ■■ Absolute words of conveyarice, effect of 
— Deed purpcitingtobesale in consideration of unpaid 
marriage present. 

Whore the words of a gift are capable c£ con- 
ferring an absolute estate, the fact that the donee 
is a Hindu female will not detract from the grant. 
It is not necessary that there should bo express 
words to the effect that no rostrictioo is placed on 
the donee’s enjoyment or words expressly conferring 
rights of alienation. It is enough if, from the whole 
tenor of tho document, it can be gathered that the 
donor intended that the donee should enjoy the 
property absolutely. The presamption in favour 
of a limited grant arises only in the absence of such 
an intention. 

A., a Hindu, by deed of sale convoyed to his 
wife, if., certain immoveable property, in considera* 
tion of a sum of money given on the occasion of his 
marriage for jowoller 3 ’, but which sum was spent 
. for the family maintenance, if. was put in posses, 
sion with dirnotions to cultivate the lands, enjoy 
them and pay the kist thereon. Some years after 
A.'s death if. executed a deed of gift of the property 
in favour of her daeghter, and the present suit was 
brought by the reversioners of A for a declaration 
that the gift would not affect their reversionary 
interest. It was contended that the conveyance 
to H. was not uf an absolute estate, but only of an 
estate to be enjoyed for her lifetime, and, therefore, 
she was not competent to make the gilt: ' 

Held, that the plaintiffs’ suit must fail; tho foots 
that the conveyance to if. was by means of a deed 
of sale and that the transferee was given the same 
rights as the transferor possessed himself, vw., the 
right uf one possessiug an absolute estate, were 
strong oiroamstances indicating that the intention 
was to pass an abiolute estate and the gift, there, 
fore, in favoor of the daughter was not open to 
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attack, IVI Mcroeonda Eimiswami t-. Mdrceo^da 

Ll^!l!^Cu’ardianship— right 
of-Remarriage, effect of-Welface of 
Lher Mher can he appointed guardian in pioence 
L moikev-Righi of mother to effect marriage of her 
d/LMohter in presence? of paternal grandfather. 

TTndor Hindu l-aw the ujother is, after the father, 
the SatJra^l le^al guardian of her minor daughter 
ir/she doe. “not lie her right by remarr.aso m 
any case when such remarriage !S recognized as valid 

\^QlesTit can he shown that the welfare of a female 
minor is being neglecto.l by the mother it is not 
„-rmi8sible to appoint tlio paternal g^ndfather as 
’^na^Kn of the person of the minor -- ‘of 
to remove the girl from the custody of the mother. 

A Hindu mother can effect a valid inarrmge for 
her (laughter even in the presence of the Paternal 

dfienn'ioa by father to 
^av off debt incurred for purchmie of neir property, 
validity of^Antecedent debt, lohat necesjily 

failure of^ to object at tune of nUenalton^ effect 

of-Delay in objecting, effect of. 

Jn the absence of evidence to the contrary, the 
consent of the sons of a Hindu to an alienation by 
their father may be mfei red from their failure to 

obiect at the time to the alienation. 

Where there is delay in impeaching an alienation 
bv a Hindu father of the family property, the bur- 
den of proving that the alienation was not for a 

legally necessary purpose IS upou those who seek to 
have the alienation set aside r -i 

A sale of a small portion of a joint Hindu famil/ 
property to pay off a portion of a debt incurred for 

ihe purchase of new property may be jostified. 

A debt which is only precedent to but not entirely 
disconnected with the subsequent debt, is not an 

antecedent debt. tt- j * j 

Where a sale is effected by a Hindu father and 
the bulk of the consideration is found to have been 
taken for legal necessity, the sons cannot question 
that sale. O Bam Narai.v u. Lalta Trasad, 6 0.1^ 

J fiOi 664 

• _ incurred by father^ Son, 

liability of—Piom duty—Co^parcener, transfer by, 

of share, effect of 'Transferee, rights of. 

Under the Hindu Law, it is the primary duty of 
a father to pay debts incus red by him not for any 
family purpose, but for his own purposes, and the 
pious duty of a son, if it arises at all, only arises if 
t he father’s share or his self-acquisitions are in- 

sufficient to meet the debts. .... 

Fn the Central Provinces the pnnciple is 
recognised of giving equitable relief in the case of 
a boTiaJid^ alieuation by a oo-parcener of his share 
in joint family property. N Nanbdsao c. Ganpati 

. - Mortgage by faiher-^lnUresf, high 

rate of, when justified— CouH, interference by. 

W here in the case of a mortgage by a Hindu father 
the security offered is inadequate, the contractual 
late of interest, although high, ought not to be 
interfered with. Bach case, however, shoul 1 be con- 
sidered on its own merits. O JAOATP-tf. Sis^ ^ 
CflANDBAPAt SiNQH, 6 0- L. J. 477 7o7 
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- Joint famlly-iforfgufle by father-Suit 


on mortgage— Sons not made parties— Recree, vhet}^ 
binding on sons— Suit lij sons to setasidedecree-rUa 
th it lather was not competent to motigage as property 

was under management of Collector, whether can be 

Res judicata— Civil Procedure Code fAct\ 
ofmSJ.s l',E.epl IF, Sch. Iff, para. 11. 

A transfer made in contravention of paragraph U 
of -chedule HI to the Civil I’ronedure Code is void 

and of no legal effect . 

K . the father and manager of a joint family-ooc- 
sisting of himself and his three son«, mort^ged sue 
entire family property to A. A. brought a suit 
agaiost R. on the basis of the mortgage and brougit 
the property to sale in execution: to this suit the 
sons wcie not made parlies. Shortly before the sale 
the sons instituted tlie present suit for a declaration 
tliat the mortgage and decree thereon were inopera- 
tive as the mortgage waso.xccuted when the property 
was under the inanasement of the Collector, or m 
the alternative that the decree was not binding on 
the shares of the plaintiffs as the debt was not m- 
ciirred for the benefit of the family: 

Held, 1 1 1 that to the extent that the father repre- 
sented the family, the decree was binding on the 

(2) that it was open to tho father in the sait 
ao-ainst him to plead that by virtue of paragraph I 
of Schedule III of the Civil Procedure Code ^^s 

incompetent to make the mortgage but as he did not 

do 80, tho sons were debarred under Explanation 4 
of section 1 of the Civil Procedure Code from 
raising it, and obtaining a decision thereon in the 

present suit: ^ 

(:<) that the sons were entitled to have the question 

tried as to whether the mortgage ®*®o“J®“ 
father was binding upon them. N Motieau v 

Asaram . ^ 

- Scpnrnfirn-^”^^^’^"- separate, 

effect of. 

The unequivocal and unmistakeable manifestation 
by a member of a joint Hindu family, by his woyds 
or conduct, of a fixed or determined mtenlion to 
become separate is sufficient to effect the separetion 
of his title and the severance of his interest, altboogn 
division of possession, or partition ,^7 
bounds, does not take place, or though there b 

sepiration iu foo 1 and dwelliug. i,;a 

A. geparatieg member of such a family may* 
freo will aecepir as his share as ernall ^ ' . 

ofthsioiat proparty as seems good to him, ana 
renounce all claims to the rest. P ^ 

Mukondbao, 16 N. L It. 181 ® 

— ‘ IVIarrlaare-A8ura/or»i-PrMtt»pf»®n—j 

Parisam, luMher bride price— Custom of eemmantty. 
The payment of p'ln'snm at the time of mamage 
a? between Hindus does not neoeswrily oonstituto 
it as b.'ide price or render the marriage one m the 
Asura form. The real test is whether m the 
community or among the parties the payment of 
parisom is taoitly nnderstood as being inbstantially 
a payment fop taking the girl in marriage. 

if any money paid by the bridegroom is utilised 
for thi bsnofit of the bride, ic should not be treated 
as bride price. 

Ordinarily, thi presi notion is, whatever mufn 
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the caste to which the parties belong, that a 
marriage should be regarded as being in the 
Brahma form, unless it oan be shown that it was 
in the Asnra form. m GIABBIBLNATUASWAHI V. 
VALLiAMiui Amual, 10 L. W. 491; 26 M- L. T. 348; 

(1920) M. W. N. 168 423 

——— Minor- Sale of minor's property by 
mother^ validity of — Civil Procedure Codi (AciV 
of e 11 — Decree against tntncr, whether res 

judicaia—O^rdianad Utem ^negligence of -Evidence 
Act (I of lbT2)^ i$. 115, 116— £efo|>peJ“ Alinor 
whether estopped — Landlord andtenant^ Minor taking 
lease of property sold, effect of. 

Under the Hindu Law the female natural guardian 
of a minor is not justified in disposing of the pro* 
pertj of the minor merely because she wishes to lire 
with her relatiyes so as to obtain their help in 
managing the ancestral properties. The fact that 
her relatives and those of the minor advise her to 
do this would not make any difference. 

Where the guardian ad litem of a minor is guilty 
of negligence in conducting the defence on ^half 
of the minor, a decree obtained by the plaintiff 
would not bind the minor, nor would it operate as 
res judicata in a subsequent suit brought by the 
minor, 

^Although in matters of pure contract or transfer 
of property a minor cannot be held to be estopped 
by his conduct within the meaning of section llo of 
the Evidence Act, yet when he enters into possession 
of property on a lease obtained on his behalf by 
bis guardian, he cannot be allowed to set up his 
title to the property as a bar to a suit in ejectment 
on the expiry of the lease. M Pohnoswahi Pillai v» 
BCaRAUANIA PittAl 412 

■ — ^ Partition — joint family consisting oj a 
person, father and grandfather ^ Allocation of 
share to father^ Other shares not specified, ejfect 
of -^^Orandfather and grandson, wfUther continue 
joint^Partxtion deed, construction of 
There is no role of Hindu Law that a father 
cannot separate himself without disrupting the 
joint family. He oan leave the family after taking 
bis own share, just as any other oo parcener who is 
not a father oan do When, therefore, a man becomes 
divided from his father, his sons retain a joint status 
with the latter. 

By a deed of partition one 8., his son and grand* 
SOD as representing one branch and bis brother 
Sevu and his sons and grandsons as representing 
the«otber branch effected a division of their family 
properties, the reason being that U , the son of 8 , 
was leading an extravagant life. The properties were 
divided into two nhnnm one share was allotted ce 
Sava's branch and on6*twelfth oat of the other shure 
wae given to U. and the rest to 8. and the son of 
U. The share of U, alone wae speoifted: 

Held, that both by law and by the construction of 
the docament 8. and hie grandson, i. ^ the son of V, 
did not become separated inter $e. m Ea^ieoFALa 
AiTAHOAn V. SlXOAlAVBLO Tbbvah, 10 L. W. 

(1919) M. W. N. 6iiU 590 

msit )cr— IKsrwplicfi family— lAsnita* 
tion^Burden of proof, 

Xn a snit for partition of joint family property if 
the disroption of the j^i family la prof^ It la 
fsr the plaiaMff to ehow that It took place within 


12 years prior to the suit or that he had been in 
possession within that period. O Ajodhia v, Mata 

Badal 928 

— Reverslonerf euU to establish tuu as— 

Burden of proof— Appeal^ Appellate Court, duty of, 
to come to clear findings of fact 
In a snit to establish title as a reversionary 
heir the plaintiff must show that be is the nearest 
reversionary heir. It is no part of the duty of 
the defendant to set up any nearer heirs. The 
whole of the onus is on the plaintiff. 

In trying an appeal it is the doty of the first 
Appellate Court to come to clear findings of fact, as 
they are final and the High Court in second appeal 
cannot go behind them. C Hiai Pada Mckhbbjbs v* 
Radha Bullav Pal, 23 C. W. N 1048 1007 


Succession — Blindness^ Rule of ee* 

elusion from inheritance on ground of blindness, 
whether obsolete — Tests for determining, whether rule 
has become obsolete — Rsversiorrer, whether can sue for 
declaration as to limited nature of widow's estate— 
Will conferring absolute title and power to adoption 
widow — Specific Relief A'^t (I of ISTl), s. 42. 

The rule of fiinda Law which prevents a person 
horn blind from claiming interest along with his 
brothers as a co-owner in ancestral properties has 
become obsolete and cannot be enforced. 
(Authorities considered 

A mere contingent Hindu reversioner is entitled 
to sue, under section 42 of the Specific Relief Act, 
for a declaration as to the limited nature of the 
widow's title to her husband's properties where 
there is a Will giving absolute rights to the widow. 
It is not necessary, to found a cause of action under 
the section, that the widow should actively set op 
her title. The setting up by the widow of an 
authority to adopt, however, is not sufficient to 
found a cause of action for the reversioner. 

Per Aiyar, J, — The exolustoo of a blind 

man from inheritance was not based on his incapacity 
to perform Vedio ceremonies. 

A rule becomes obsolete owiog to change of time 
and circumstances, and the strict rules in the olnsr 
Smritis have to be lelaxed in this Kaliynga owing 
to such changes. 

If a rule of law has become obsolete, a 
Judge is not prevented from laying down the 
law as it exists merely because the obsolete 
rule is socially unjust and his decision negativing 
the old rule would also promote social reform and 
justice ^s regards questions of Hindu Law, extreme 
couservutiBoi is not to be commended so long as the 
i«sgisiattae IS slow to move in the direction ef 
recuguioiog mat customs have become obsolete or 
do require altercations. 

Per Napier, J.—ln archaic conditions of life a 
blind man ooiUd not take his share in onltiration 
and in the protection of the family. It was, thsre* 
fore, not nonatural that be should be exoludsd from 
a share in the property. In modem days, however, 
owing to improved metb* ds oi education there is 
Qottung to prevent a pereoo bom blind from being 
taught liow to transact bu^insss and to take bis 
proper snare in the responsibUity of family affaira, 
and tnere is, tnerefore, no reason why such a dis« 
qualiftoatiOD should still oontioue. M 7sbiAvA»trt>4 
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Su'KAVYA r. VKLLAVA.tHULA SUBBAMMA, '6 M. L. T. 

154; U. v.N. o«i': 3/ M, L. J. 405; 43 M.4 

498 

— - - ■ Succession — Sister, whethercan succeed 
as baiidhu. 

Under tlie Hindu Law a sister can come in as a 
band/iii. 

The decision of the tjnestion, however, depends 
upon the special circumstances of each case and on 
the consideration of the respective relationships of 
the parties. 

As against an utter stranger a sister of the 
deceased has undoubtedly a preferential right of 
succession L Nanak Gir v. Kishe Kadb, lb/ P. R 
1919 815 

WldOWf adoption — Agreetnent post- 
poning^ irMing of estate till after adopter*s deafh^ 
validity of - Alienation by wtdow, effect of. 

An a^rooment made at the time of effecting an 
adoption by a widow under which the adoptf-e assents 
to his adoption, but the vesting of the estate in 
Iiini is postponed rill after the death of the adopter, 

U bituling upon the adoptee, and it is not open to 
liitn to contest an alienati »d made by the adopter. 
S OOVBKOHANDAS r Laloomal, L U o46 

^ alienation by ^Reversioner 

joining in alienation^ effect of — Necessity, proof o/— 
Presumption — Durden of proof — Reversiofierf right 
ofy nature of ^Estoppel. 

.The oircuiustance that a conveyance of a portion 
of lier husband’s estate is exeoured jointly by a 
Hindu widow and the then next reversioner, does 
not by itself create an indefeasiiile title in favour 
of the venders who can successfully resist a claim 
by the reversioners only on proof of legal iiocossiiy 
or such bona fide inqu.ry as entitles him to pro* 
tection from a ' 'ourt of Equits • A mere recital in 
the deed as to tlie existenoe of such necessity, by 
itself, is insufficient, w here, however the alienation 
is made with the concurrence of, or jointly with, 
the then next reversioner, there U a presumption 
in favour of the validity of the transHCtiou 

In order to discharge the burden of proving the 
existence of legal nece^sity, the true rule is thnt the 
creditor, to protect himself, where he is not shown 
to liave made a bonajide itiquiry, must prove that 
there was an actual pressuie o i the eatare or 
danger to be avert»*d, such as a threatened suit on 
a genuine debt, an outstanding decree <ir an impend* 
ing sale, which the widow had no funds to meet 
where persons conrescing an alienation by a 
Hindu Nvidow claim not through their father but 
directly as reversioners to the estate of the last 
male owner, they are not precluded by any rule of 
estoppel from disputing the validity of the alienation, 
nor are they affected by th * circ imstanc© that 
they had, after the death of their fatner and before 
the death of the widow, taken by inheritance laud 
transferred by the widow by w*y of gift to thi-ir 
father U Ramies Obandra CnAKHAB.iaTi v Sasi 
Bhusan Upadhay, 8u U. L. J, 6 ; 28 \J. W. N. 0>5 

654 

I alienation by — Reversioners, right of. 

See LimitatiOaN Act, 5>ch I, Art. |7I 

■ ■— Compromineof suit effected by toyloxo 

— Reversioner^wketaer bound by compromise. 

Where there is a litigation pending in the subject* 


matter of which a Hindu widow is interested, she 
has a discretion as to how to conduct that litiga* 
tion and to come to an arrangement with her 
opponent, if ehe believes that it would be in the 
interests of the estate. But a reversioner is 
entitled to show that the compromise was nob 
arrived at with due care and caution and was 
such as really showed negligence on the part of 
the widow, and if he succeeds in showing that, 
the compromise will nob be binding upon him. 
M Gangamirtium PitLAiu Rajam anikkathamma^ 

(1919^ M W M L. T- H54 555 

^ — WldOWf decree against t whether btndiflj 

on reversioner — Burden of proof — Appeal^ withdrawal 

of, effect of. , ^ xt. s 

In a suit by a reversioner on tb© deata or a 
widow, in which he challenges the binding nature 
of a decree against the widow, ihe onus is on him 
to prove that there has not been a fair trial of 
the right in suit 

Where a decree is passed against a vridow on a 
ground personal to herself, and which would not 
have been passed but for an admission mad© by 
her, her admieshm is not binding npou her rever- 
sioner. 

The withdrawal of an appeal has the e^ot of 
making the decree appealed against final. B Bai 
Kanko V. Bai Jadav, 21 Bom. L. E. 887; 48 

■ ^ estate of Renunciation by tvidotv, 

how effected — Surrender, validity of, 

A Hindu widow can renounce her estate in favour 
of the nearest reversioner of her husband, and can by a 
voluntary act efface herself from the succession as 
effectively as if she had then died. 

Such voluntary self-effacement can be effected 
by any process whejeby there is a bona fide and 
total renunciation of the widow's right to bold the 

property. ^ * 1 , 

^ here, therefore, a widow compromised with the 
reversioner her claims to her husband's estate, and 
ibe documents ol compromise were drawn 
the footing, not tkat the widow surrendered her 
right, but that she admitted that it did not exist: 

Held that the widow was precluded from assmv 
ing any further claim against the estate, and that 
such estate ve-ted absolutely in the reTersioner. 
P C bHAGWAT Kobr V Dhamjxdabi Prashah SiKM, 
a7M*LJ.di;'; 7 A.InJ ^038; 

1 P L 1 1: U P UK. (P. 0. :^7 ..t 

, estate of, sold in execution of 

decree, effect of See Exbcutio:! of dbcbh 

Mainteriance payable under ogrH- 


menl Right to recover maintenanee, whether 
trar^ferable — Transferee becoming owner of 
property charged with payment of maMerhonce^ effect 
of — Apportionment of claim Tranrfer of Property 
Act flV of • If. 60 

Under a deed of maintenance a Hindu widow 
entitled to get Rs Oj as well as certain quantity 
of rice per annum, with the payment of which the 
propel ties mentioned in the schedule to the dew 
of mainteuanoe were oharged4 The plaintiff, who 
was a purchaser of a portion of the properties 
charged with the payment ol t’»e maintenance, 
Also porohased the. right of ttie widow to receive 
the said sum of money and rioe. IB a inlt hy. the 
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Hindu Law — contd, 

plaintiff to recover the whole arrears payable and 
deliverable to the widow out of the charged proper, 
ties not purchased by him: 

Held, ( I ) that the plaintiff, having become a 
partial owner of the oharged propertios, was bound 
under section 60 of the Transfer of Property Act 
to apportion the money which ho sought to recover 
as l^tween the properties acquired by him which 
were subject to the charge and the rest of the 
oharged properties; 

(•i) that the widow’s claim under the deed of 
maintenance was cot a mere personal right but 
was one which the widow bad under a deed of 
covenant for which there was a charge on certain 
properties and that it was capable of transfer. C 
Bajat KiMiNi Debi V. Satta Niras'jak Crakrabarty 

5t,7 

■■ — VjTIdOW— ifaiMteunnce, suit to recover, hy 

fnispeT widow— Suit decreed in part— Coils, rule as 
to awar't of— Contract Act s. 

Expenses incurred by widow in perjorming marriage 
of daughter, whether can charged on ancestral 
property— Limitation for suit — bangles and 

seemantham cereinonies, expenses of, whether can he 
recovered. 

In a maintenance suit by a pauper widow where 
the right to maintenance is established by decree, 
the plaintiff alone ought, as a rule, ;o bo given costs 
in proportion to the amount of her success. 

A claim by a Hindu widow for the expenses of 
the marriage of a daughter might be made a 
charge on ancestral property by a decree of Court, 
but it does not become a complete charge til] it is 
so constituted by the decree. Such expenses are 
recoverable from the person legally bound to defray 
them either under section d9 of the • ontrset Act, 
cr on a principle of equity analogous to that under- 
lying the seotion. A suit to enforce such a claim 
must be brought within six years of the date of 
inonrring the expense. 

The expenses inourred in the bangles ceremony 
and seemantham oeremony respectively are not 
such as wonld create any legal obligation on the 
girrs uqoles to discharge M Visalakbbi Aural u. 
KALI NaKAYANAIWAMI AiYAB, 10 L. Vf. 6V I IM H M. 

W. N. 878 7S6 

mortgage by Mortgagee, position of 
— Interest, high rats of— Reversioner, whether bound 
to pay stipulated rate of interest — Adverse interest, 
widow whether can set up — Widow, whether represents 
estate— Reversioner, whether hound hy decree against 
widow. 

A person who takes a mortgage from a Hindn 
widow oogbt to know thas he is dealing with an 
individnal who has ordinarily only a limited interest 
in the property which she proposes to mortgage, 
and if he charges a high rate of interest in o iiisidera. 
iion of the risk he inoun, that oovenaot cannot be 
enforced against the persons to whom the property 
nltimately goes after the death of the widow, even 
with regard to that portion of the oonsideration 
which may be found to be snpported by legal 
neoessitr, unless the cironmftanoes, attending the 
loan, indicate that the rate of interest charged was 
reasonable Ordinarily, per cent per menaem is 
a reaeonable rate of interest in sneb cases. 

A Hindn widow cannot set up an adverse title 


Hindu Law— contd. 

against her.‘»elf or do anything prejudicial to the 
interest of the reversionary heirs of her husband, 
so long as she rem iiris in posseHsiou in succession to 
her husband 

\ Hindu widow cannot be deemed to ropi’esent 
her husband's estate so as to bind the reversionary 
heirs of her hnsband in relation to anything which 
she may have dune herself to the prejudice of these 
reversionary heirs. She represents the estate as 
against strangers for the purpose of protecting 
or preserving it. Anything done by her for a purpose 
unconnected with the protection or preservation of 
the estate or without any legal necessity cannot bind 
the reversionary lieirs of her husband. 

A decree oht lined by a mortgagee against a 
Hindu widow alone, on the basis of a moriL'agc 
which is found not to have been made by her for 
legal necessity, cannot bin*! tlie i-eversionera. 

Where a decree is obtained against a Hindu widow 
alone on the foot of a mortgage which is found to 
have been made by her partially for legd necessity, 
it is not equitable to make the reversioners of her 
husband liable to pay the costs of tlio mortgage suit 
to the extent of that amount of the mortgage money 
which was taken for legal necessity. O Bau Nath 
V Sreobaj Sivqh, 6 0 L. J. 469; 0 C. ?60 761 

—Widow, mortgage executed jointly with 
rei^rsionfirs^ Legal neceesifv Presumption Rever- 
sioner, whefh>*f^r f/t impugn mortgage. 

A joint mortgai^o by a widow and tbe reversionary 
heirs of her husbauJ, detailing tbo property mort* 
gaged by oaoh, shows that tbe reversioners assented 
to the mortgage by tbe widow, and sneh assent is 
presumptive evidence of the existence of legal 
D'^cesiitj Qntil that presumption is rebutted, it 
is uotopen to one of the revorrfiouors, »vho eventually 
succeeds to the reversionary rights, to impugd the 
mortgage made by the widow. O Bhaqwana v. 
Eaubshwab, 6 0 L. J 460; 22 0. C. 266 674 

* Partition-^li^idouff whether can get 

absolute right to estate of Aua6and on partition with 
sons. 

On partition between her sons, a Hindu widow 
can, by special agreement or arrangement with the 
eons, got an absolute right to that portion of tbe 
estate of her husband which is allowed to her C 
Duxhit Ham Mali v Nbwaj Ati 426 

— ' Surrender bg toidow of her estate 

to Teversioner^ Provision for maintenance and re- 
eidence^ effect of ^Requisites of surrender, 

A reasonable stlpulaCioa for residence and main* 
teoance contained in a deed of surrender by a 
Hindu widow of her estate to the reversioner does 
not affect the validity of the deed, provided tho 
surrender is a bona fide one of tbo entire interest 
of tbe widow in tbe whole estate and is not a mere 
device to divide the estate with tbe next rever* 
sioner. 

Per Oldfield, /.—The surrender which tbe law 
recognises is a surrender of tbe estate held by the 
widow as such and it will not be the less total 
o ving to a reservation in her favour of a right of 
maintenauoe, to whioh she was not prorioQsly 
entitled as widow, even if that right bo secured on 
part of tbe property comprised in her widow's 
estate. 

Per Seshagiri Aiyar, /.—To make a surrender 
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Hindu Law— contd, 

♦ffectual. it must comply with the ^oHowidk 
reqpir6ment8:-t 1 ' it mnet be m favour of the 
rarest reversioner, ‘:i> there must be no reservation. 

(3 it iboulo be made bone fide and not as » device 
to effect a bargain between the widow and the 
reveiaioner. A provision for maintenance ^oea °ot 
in the least, affect tbe spiritual character of the 
surrender or derogate from its completeness. If a 
transaction ie e* facie and m intention a surrendei 
and reserves no portion of the property surrendered 
to the widow, the fact, that the surrenderee a^ces 
to nrovide for the maintenance of the surrenderor 
wonld not vitiate the transaction. 

CB*TTI V. ViBATHARA JoLO CHETTI, 3? M. L ^ 38^ 
aeTi T. 30], U9I9) M.W.N. 716; 10 L. W_l^ 

42 M. 864 

Vtf IdOW— Sur»‘«»wirr of estate, validity of— 

Surrender in favour of secondary reversioner, with 
consent of immediate reversioner, effect of. 

A Hindu widow can renounce her husband s estate 
in favour of tbe nearest reversioner, if there is only 
one, and in favour of all the reversioners nearest in 
degree if more than one exist at the moment, that 
isKi Bay, she can by a voluntary act part with her 
own title <?ua the estate inherned by her from her 
husband and accelerate the devniufion in favour of 
the donee. A sur. ender by a widow of her buebai.d a 
estate in favour of tbe secondary male heir with 
the consent of the nearest female heir can be treated 
as a joint surrender by both, the result lieing to 
vest an absolute title in the secondary male heir. O 
JANKI V. Sdndar Lai, 22 O. C. 106; 6 0. L. 

- Surrender to reversioner—Mainfen^ 

ance, provision for, as part of transaction of surrender 
-^Reservation of absolute interest in large properties 
far »» excess of maintenance allowable— Validity 
of surrendei-. 

The provision for tbe maintenance of a widow is 
consistent with the validity of a eurrender of her 
husband’s estate to the nearest reversioner. 

If, however, the provision for maintenance is a 
cloak or device by tbe widow to divide the property 
with the reversioner or to secure large benefits 
for herself quite out of proportion to the main- 
tenance that is legitimately awardable to her com- 
patibly with her position and status in life, the 
■nrrender is invalid. Wl Ramacbbndba Thetae v. 
Naoamcthu Nachiab 785 

wm, construction of—Bequest »J life-estate 

with remainder over, validity of— Hindu Wills Act 
(IXl of 1870', applicabilitv o/— Succession Act (X 
e/ 1866), ss. 100, 101, ciipWcabilitv of, to Will made 
before Act. 

Section 100 of the Succession Act hag no applica- 
tion to a Will made before the Hindu Wills Act 
came into operation, nor can section lOl of the 
Succession Act be invoked fiir the construction of 
Hindu Vi ills made before that section came into 
opeiation By reason of tbe saving clause in the 
Hindu Wills Act neither of the foregoing sections, 
though embodied in that Act, ba^ any application to 
Hindu WUls 

A Hindu testator made a disposition of hia pro- 
perties in the following manner 


Hindu Law— «onelfi. 

(o' to his wife dnring her lifetime! 

1 b on the death his wife, to his daughter w 

daughters then living, during her or their 
lifetimes: 

(c) on the death of his daughters, to his grandson 
or grandsons then living, during bis or their 
lifetimes: 

Ml on the death ol his grandsons, to his 
younger brother and nephew, or on their 
death to their descendants in succession. 

In the case of f«\ lil and 'c the succession was 
not to be by right of inheritance, and in each case 
the properties were to be kept intact. The plaint- 
iff, the widow of a grandson of the testator, brought 
the present suit, contending that the gift over to 
the brother and nephew of the testator was bad and 
inoperative, and that after the death of the 
testator’s daughters, the estate vested absolutely in 
her husband and she was entitled to it as a Hindu 
widow: 

Held, ‘11 that the bequest was not affected by 
tbe rule of remoteness and did not offend against 
the rule against perpetuities; 

2 that the husband of the plaintiff, who was in 

existence at the time 'he V. ill w a ma«le, though 
not Rpecifi' ally named theiein, took only a Hfa* 
estate under the Will: and that tbe remainder 
rightly vested in tbe brother and nephew of the 
testator. C Daeshatani Dabbi v. Ambita 
Ohosb Sabeae, 23 0. W. N. 826 779 

Wills construction of, rule of— Notions ej 

Hindus, whether can be talcen into consideration. ^ 

In construing the Will of a Hindu it is not im- 
proper to take into consideration what are known 
to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. ^ Ifc 
may be assumed that a Hindu generally desires 
that an estate, especially ancestral, shall be retained 
in bis family and that a Hindu knows that, as * 
general rule at all events, women do not take absolute 
estates of inheritauce which they are unable to 
alienate. 

All the expressions of a Will must be taken 
together, witbont any one being insisted nponto^e 
exclusion of others. N Ueorao v. Bapu/i 195 

Hindu Wilis Act (XX of 1870), s- 3— 

Disposition creating life estate and bequeathing 
ulterior estate to person on attaining age, 
of See Succession Act, a. 101 203 

■ - applicability of. See Hindu Law — W ill779 
Hire purchase system— Possession of 
hirer, nature of. See Contbact Act, 5. 108, E^cbp. 

(0 

In forma pauperis— Petition for leave to 
sne — Court', jnrisdiction of, to inquire into meii^ 
See Civil Pboceddbb Cod», 0 XXXIII 239 
Inam attached to hereditary office, enfranchisement 
of, effiect of- Registration, effect of^Rersons in whose 
names inam registered, whether can me for recovery 
of land^altached to office without impleading other 
membertt ff )amily. 

I fae effect of tbe enfranchisement of an inam 
attached to a hereditary office is to disanaex the 
,’nam from the property and to convert it into 
ordinary property, with the xesnlt that the lands 
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Inam— conoid 


rtiscivcncy proceed Ings-concid. 


after enfranobisement, are held bj the family 

which was entitled to the office. 

The registered holders of an hereditary office, 
whose names had been registered before enfran- 
obisement, represent the mam for the purpose of 
recovering it after enfranchisement and are entitled 
to institute a snit for the purpose without joining 
the other members of the family as parties to the 
suit. Wl Addaqanti Chinna Vkskata Sobba «;• 
Ypimmanub Venzatbamatya. lO h W 161 

Income Tax Act (VII cf I918)« ss. 2 

(I) Profits derived by factory from sale of 

>iTit«he«i product manufactured from raio material 
grown by Us servants, whether assessable 
The profits derived by a factory fi-om the sale of a 
finished product, such as sugar, raanufactered at the 
factory from the raw material grown by its servants 
on its own land is not exempt from the payment of 
income tax, as the income so derived is not agricuU 
tural income within the meaning of section 2il) 
( 6 1 of the Income Tax Act. Pat The Bhikakpdr 
Sugar Concebn, In the matter of, Pat. 3 7 

30 1 

I ■ ss* 3i 9t 5 I — Reference to High Court 
under s • Right to begin — Business carried on 
outside Rritish India— Income, ivhether liuble to 
assexsment. 

In the case of a reference made to the High Court 
under section 51 of the Income Tax Act by the 
Board of Revenue, the asaessee on whose application 
the reference is made is entitled to be heard first. 

Where the only part taken by the proprietor of 
a business, oarried on on his behalf by his agents 
outside British India, is to acquaint himself with 
the state of the business and occasionally to issue 
instructions, ho is not liable to be taxed under the 
Income Tax Act in respect of the income of such 
business. Wl Sbcbetabt to thb Comuii'sjo' eb v. 
Bamanathak Cbxtti, U919 M. W. N. •<> 

670} hi M. 1. j. 863} 26 M. L. T. 4*7; 43 M. 76 WO 
o ^ wU I 

ik79.51 , . ^ 976 

Inlunctlon m rsspoet of land, suit /ot 

—PUadings—Boundaries of land »n dispute to be 
etoarly ds^d— Issues, definiU^Court, duty of. 

In oases where an injoootion is sought to restrain 
the defendant from erecting buildings on land 
alleged to belong to the plaintiff, it is essential ^at 
the boundaries of the land should be given in order 

to assist the Court to find out 

^puie and against what portion of the •»“<* 

iniJnetion is sought to be effected A 

attached to the plaint, and vague descriptions of the 

boundary ought not to be accepted. . ,j u 

In sooh eases it is desirable that issues should be 
so framed that the Court may ondersUnd the actual 
points arising for its determination, and it ought not 
Lo be left open to the parties to raise equivocal am. 
S^ou. and evasive Usoes. C Bab.as. Boy u I^ola^ 

i'nftoivency proceed I nar8-P7‘>p'’^z «• 

? H a;ter order of adjudicntion- 

™pMt of .11 prop.rt 7 

IS U- iJ.. M. ■u-d 


before the intervention of the Official Asaignee, 
are valid. B Alimahuad ABori, Hos»eik v. Yadieal 
Devchand Pahekh, 21 Bom I. B. P4P: 4.^ B. flO 197 
Interestf oral agreement as <o payment of~ 
Interest, whether can be allowed Sec Ev/oekce 
Act, 9. 92, pbov. (2) 242 

Joint decree— One of several joint decree, 
holders, whether can apply for execution. See 
Crimp al Procedure Code, 0. XXI, r. 16 803 

Jurisdlctionf distinct finding aa to, whether 
necessary— Determination of, by relief claimed and 
not by averments in plaint. Sec Madras Estates 
Lak d Act, s. 6 308 

Jurisdiction of Civil and Revenue 

Courts — and tenant - Proprietary or 
under-proprietar y rights, determinationof — Ejectment 
— RcceTiue Courts, jurisdiction of, to determine status 
and terms of tenancy. 

Incases to which the U. P Land Revenue Act 
applies, the Courts of Revenue have the exclusive 
jurisdiction to determine the status of a tenant and 
the special and other terms on which such tenant 
holds. 

The Civil Courts can decide whether or not » 
person bolds the proprietary or under.proprietary 
rights, but they cannot set aside au ejectment 
proceeding or determine its validity if the interest 
affected is not under.proprietary. O Ewaz Ali 

Eua.v V QodbatAli 921 

I ' Proprietary title, plea of. See Agra Tenancy 
Act, 8. .^4 190 

Kangranam landSv meaning of. See Cjviz, 

Pr' CEDdbi Code, a. 11 33 

Land Acquisition Act (I of 1894), ss. 

9, 12. t6. 18. 45 -Award — Possession taken 
by Qoi ernment — Property, whether I'ests in Oovern^ 
went- Notice under s •, failure to give, effect of^ 
Person aggrieved by atcard.remedy of—Refeienee to 
Court, 

Under section '6 of the Lend Acquisition Act the 
making of an award and taking posaoBKion of land 
thereunder vest the propoity absolutely in the Oo« 
vemment and the mere fact that notice has not been 
served on the occupier of the land in accordance with 
sectioDB 9 and 46 of the Act does not lender the 
award or subsequent proceedings void, nor does it 
prevent the vesting of preperty in the Government. 

The remedy of a complainant who has 'had notice 
of an award under section |z of the i and Acquisi. 
eion Act ie to apply fora reference under section <8 
of the ’* ct Ko other remedy ie provided by the Act. 

M Ka^TUBI PiLLAl V MPNICIPAI, t OUNCIL, EbODB, 10 

L W. 3JI; t' M L. T. 2bl-{ 37 H. L. J 618 646 

88.12. 16 646 

88. 17.26,30 ' Atrard mads by Collect- 

or— Objection takan by landlords alone— Enhance- 
ment Of amount of compensation — Apportionment of 
compeneaiion— Tenants, whether entitled to share in 
enhanced portion. 

Vi here in a proceeding under the Land Acquisition 
Act the landlnrde alone Ufce exception to the award 
of the t'o'lector, and on (heir objeotion the amount 
•wHHled is enbaneed by the odge in respect of all 
the interests in the land, and not merely the land, 
lords’ interests, the landlords are entitled to receive 
payment in respect of their interests only, but tb« 
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Landlord and tenant-oontd. 


tenants, not having objected, are not entitled to any 
share of the amount by which the Collector's award 
is enhanced, t. Secbetaky of State foe 
Manohar Mookebjee, 'i'i C. W. N, 7i!0 238 

S. 18 646 

SS« I8| 30t 54 Reference under s. 30 

— Decision, whether portion of award- Appeal, 
H'kether lies— Dixtinct ion {ichiceH reference under s. 
18 and one under s. i O. 

The decision of a Court given under a reference 
made under section 3U of the Land Acquisition Act 
is a portion of an award and is appealable under 
section 54 of the Act. 

The only distinction between a reference made 
under section 18 of the Land Acquisition Act and 
one made under section 30 thereof, is tliat the 
reference under the latter section is made solely 
on the question of title by the Acquisition Officer 
of his own motion, while the reference under the 
former section is made on the application of persons 
interested in the compensation money and not by 
the acquiring officer on his own motion P 
Hazoea SiNOB u. Sundae Singh, 97 P. R. 1919 589 

SS. 26 238 

i. 30 238,589 

— ^ 

S. 54 589 

— — S« I^^^Appeal to High Court from award — 

Limitation Act (IX of Sch. I, Art 156, scope 

of Appeal under Code of Civil Procedure,' mean* 

ing of. 

Article 166 of Scheciale I to the Lioiitation Act 
applies to appeals preferred to the High Court 
under section 64 of the Land Acquisition Act 

The expression ‘an appeal under the Civil 
Procedure Code’ is not restricted to an appeal the 
right to prefer which is conferred by the Code of 
Civil Procedure. It means an appeal the procedure 
with respect to which from its inception is governed 
by the tivil Procedure Code. 

Scope of Article 1 5ti of Schedule I to the Mini* 
tation Aot explained. IVI Ramabwaui Pillai u. 
Tausiddab OF Maduba, 37 M. L. J. .1C; ‘iOM.L. T. 
Uf I 0 L. VV. ive; 919 M. W. N 56.': 43 M 61 405 
La.t 1 UlOI*Cl and tenant-dduerse possession 
by tenant — Acguisition of Lmifcd interest. 

A tenant who oecupies land other than that 
comprised in his tenancy for more than twelve years 
acquires the limited interest of a tenant in the land 
by adverse possession CJnanada Sdndabc v. Jilapi 

Bewa 184 

— Agricultural holding, what is — Cess Return, 

entry in, value of— Holding partly homestead and 
partly cuttivoted. 

\Vhere there, is a question whether certain land 
is agricultural land within the meaning of the 
Bengal Tenancy Act, the evidence of persons who 
have known the land for years and have taken part 
ill the ouitivation of it, cuuple.l wi.h a Cess Return 
in which the land is described as agricultural, would 
warrant the conclusion that the laud originally was 
agricultural, and this conclusion is not contradicted 
by the fact that iu a subsequent chitfa the Und is 
described as t>astu land, nor is it inoonsietent with 
the fact that a portion of the land is occupied by 
a homestead AsoKUi. Chasusa (Jhakrabesti 
TUFAN l Sbeiku 


Agricultural holding, whether transferable-^ 
Tenant right transfer of— Transferee, positionol— 
Transfer by Itmife i owner, effect of. 

An agiicultural holding is a persona! right, not 
transferable iiniess expressly declared to be so by 
contract or by statute. In Berar there is no law 
which permits an annual tenant of an agricultural 
holding to transfer bis ri<.;ht. 

Qnder the rterar Land Revenue Code a tenant 
right is heritable and transferable as “property”, 
but a transferee of a tenant right by contract 
who does not make any fresh contract with the 
landlord obtains only the right, title and interest 
of the transferor, an 1 if the transfer is from a 
woman with a limited interest, hjs right to occupy 
the land would come to an end on her death or 
re-marriage N Haji Begum w Shankab Rao 
Parbat Rao 543 

' - — < 'ooipoaaation awarded in land aoquieition 
proceedings enhanced on objection of landlord 
alone -Tenant, whether entitled to share in en* 
hanced portion. See Li d Ac(^ui3iriCN Act, d» i7 

238 

^ Declaration that defendants are not under- 
proprietors, suit for -Possessory title, whether 
sufficient. 

A mere possessory title is not sufficient for the 
maintenance of a suit against tenants, for a declara- 
tion that they are not under-proprietors, nor isths 
possibility of some danger arising in the future to 
the exercise of possessiry rights sufficient for this 
purpose. 

An application by tenants to the Revenue Court 
to bo recorded as under-proprietors does not amount 
to an invasion of, or interference with, the rights 
of a person whose only right is ra -rely to remain 
in possession. O ANNAPaaNA Kuia v. Brammc 

Nath, 6 0, L. J. 4^9 746 

» purchaser Failure to get pO'*sos* 

sion of one plot — Suspension of rent • Abatement. ^ 
Lands appertaioiog lo three jotes were sold in 
execution of rent decrees and were purchased by the 
defendant, who was subsequently recognised by the 
plaintiff as tenant of tho jotes. Before the defend* 
ant's purchase the plaintiff was in posseasion of a 
plot of land included in one of the jotes and he 
settled it with another party after the defendant s 
purchase and after his recoguition as a tanante 
In a suit for rent in reipoot of the said jotes, tho 
defence was that the defendant had not obtained 
possession of a plot of land inoladed in the jotes 
and so there ought to be a suspension of rentr 

Held, .1 thatthii was not a case of a demise by 
the plaintiff and the latter could not, therefore, be 
held responsible for giving possession to the defend- 
ant and the quertion of suspension of rent did 
not arise, although if the subsequent settlecnent 
was bad tho defendant could set that aside: 

2 that the plaintiff was not entitled to rent of 
the plot of land of which the defendant had not 
eot posaession. C Peavakae .VfiJOMDABV. Upb^dea 
Nath 584 

^ **Ijara/* meaning of— Lessor and iesste, 
rights of. inter so — ff/ijlish Liio, p inciples of, whe- 
ther a ppUcabi*i 3‘sb-lea^e grantel ta contravention 
* of provi'iioHi of lea^e^ validity of •Re-entry, right of, 
when can be exercised. 
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Landlord and tenant— conta. 

The word “y'ora” has ao settled meaniug which 
would mete its use inconsistent with the iateiest 
of a tenure-holder. The usual meaning of ijam 
is a lease fora term. 

The general rights between the lessor and the 
lessee as laid down in the Knglish Law would govern 
cases under the Bengal Tenancy Act, unless that 
Act contains anything to the contrary. 

Where the terms of a lease give the lessor a 
right of re-entry in cate of a breach of covenant 
in the lease, unless and until that right is exei'clsed, 
a sub-lease granted in breach of the terms of the 
ease would operate as valid. 

Plaintiffs brought a suit for recovery of khas 
possession of land, basing their title on a raiyoii lease 
granted by persons who had obtained a lease from 
the superior landlord for si* years and by which 
they covenanted with their lessor not to assign, 
underlet or part with any part of the panjanok in 
which the land in suit was situate: 

Held, that the plaititiffa' raiyati lease, even if 
granted in breach of a covenant in the head lease, 
was not void but voidable at the option of the head 
lessor and that a third party could not cliallenge 
the rights of the plaintiffs, who wero entitled to 
succeed on the basis of their raiyati lease. C 
BaOJAViSUI UUDBA PAt V. Sarat Chanura Ruoka 

Fad 545 

— ■ — Kabuliyat, suit for rent on basis of ~ Cosr- 
cion, plea of— Burden of proof — Contruct Act (IX of 
IH755;,*. 16. 

Where a suit for rent upon a kabuUyat is resisted 
by the defendant on the ground that the kabuliyat, 
having been obtained from him by ooeroioo, is not 
binding on him, it is for him to prove hi) allegation 
and, unless he does so, be is bound by the terms of 
the kabuliyat. In such acase it is not for the plaintiff 
to prove the iuception of the tenancy, the area of the 
land demised and the rent payable by the defend- 
ant. C Whtte f. Buairab Maji, 30 O.L.J. >21 

872 

• Lease, conetruction of — Rent payable in cash 
and in kind— Foluc oy grain fised, effect of— Tenant, 
liability of. 

Where a mokarrari mauraei lease sots out that the 
rent U payable partly in cash aud partly In kind, aud 
that if the Utter is not delivered the tenant would 
pay a certain sum, which the parties themselves 
Qx as its value, the meaniug of the document is that 
the parties intended to fl* the value of that part of 
the rent which was payable in kind, and that in 

of defanlt of payment of rent iu kind the 
tenant is liable only to pay the sum fixed. C 
DwAtiKA Nath v. Dwijisoba Nath, ho C L. J. 37; 

47 U, iH&n 1 03 

Lsom, grant of— Prior le»$ee refueing to 
vacate — ffubs«>}uen( leteee, remedy oj — Ejectment of 
prior leeeee, suit for, maintainability oj. 

Where a lessee is unable to obtain pos-ossiou of 
the premises leased to him in consequence of a 
prior lessee being in possession and refusing to 
vaoate, bis proper remedy is to recover from the 
issaor the money advanced to him with reasonable 
interest through the <livil ‘'ourl It is not own to 
him to sue the prior less e e in ejectment O Isad 
V&tAH Kbak n. Bab Cbabak 8ai, d 0. L. J. 37b 1 40 


Landlord and tenant— cootd. 

—— Lense— Inundation by sea water of premisee 
dcmi‘ed — Rent, suit for -Abatement, claim for, 
whether available to tenant Transfer of Property 
Act (IV of m'2),s lOH B) e\ scope of. 

Where a portion of property demised under a 
document of lease is iiiiiiid^ited by .sea water and is 
leudcred unfit for cultivation, tlie tenant is, in an 
action for rent, entitled to proportionate abatement. 

The principle underlying sec^tiou (B; c) of the 
Transfer of Property Act is not applicable to such a 
case. IVI ScBRAMANiA Pathan V. Kattaubath Rama, 
10 L W. i'C : M L. T. 26«; -37 M. L. J. 654; 43 M. 

132: M. W. N. 163 397 

— Minor taking lease of property sold, effect 
of See Hindi* Law— Minor 412 

Mourasi mokarrari lease, consfruefien o/— 

lient paj/able partly in cash and p'irtly tn feind— • 
Value oJ paddy payable, Jtxiny of, effect of. 

In a nwurasi mokarrari lease the rent was fixed at 
the rate of Ks. l-fi-b yandas per year in cash in 
addition to paddy rent at ttie rate of 7 am per 
year, and tfie price of the paddy was fixed at a certain 
rate per art and taking the cash and the price of 
paddy together the total rent was stated iu the lease 
to be fixed at Ks. yandas. Jn the lease there 

was also a clause that there shalJ be no increase or 
abatement in the jama; 

Held, per Curiam (yewbould, J, dissenting) — 
(I) that the lease being mourasi mokarrari the rent 
was a fixed one, and that the landlords were entitled 
to recover only at the rate of Ha. 16-6-N per 

ycar^ aa noted in tbo lease, as the total rent and not 
at any higher sum, though the price of paddy might 
vary from time to time; 

(2) that the parties should bo held to that which 
the ybad said in the contract aud the Court should 
not speculate to arrive at tho oonclusion that the 
provision regarding the total yearly rent had been 
inserted merely for tbo purpose of registration foe. 

Per Mookerjee, J. The Court will give effect only 
to such intention as the parties wore able to express 
by the language used iu tho dooument, and it will 
not be concerned with any unexpressed intention 
which they might have entertained Tho suggestion 
that the quantity of paddy deliverable might have 
boon valued for the purpose of payment of the 
registration foe was a speoulation for which there 
was no foundation. 

To bold that the amount of rent would vary from 
year to year according to the uiarkot price of the 
paddy would bo to destroy tbo character of the 
lease as mourasi mokarrari, 

1 er yeuAould, •/•—The recovery of paddy rent 
at its cost value as it varies from year to year 
is not inconsislcnt with the tenure being a meikarrari 
000 . hen the value of the paddy varieSi the value 
of the cash may also be said to vary in oomparison 
with tho paddy 

In the absence of any agreement in tho 
kabuliyat to pay the total rent in cash, the statement 
fixing the total rent at Usr I6*fi«byaadaf can bo 
taken as a sUtement added to the document for 
the purpose of fixing the stamp duty and tlie 
regiitratioo fee. C Asurosu Moxhofaduya v» 
Eaean chasdea MoxxajsK, 0. L. J. 4h U W. 
N. lU2i| 47 C. 133 
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Land^ord and tenant-concid. 

Sanklap, whether under.proprietary holding 

—Interest created — Grant, terms of. 

Some sanklaps are under-proprietary holdings, 
while others are not. 

A sanklap is a grant, bat a grant may be a 
grant of a lease-hold or a heritable bat Don-trans- 
ferable tenure- not liable to termination at the will 
of the grantor or on the happening of any contin- 
gency; the former invests the san/cfflp-holder with 
the status of a mere privileged lessee and the latter 
makes him an under-proprietor. 

The terms of the sanklap grant have to be 
ascertained in each case for the determination of 
the nature of the int'erest created. O Janki 
Ganga Pal 

— Service tennre^Cosharer landlord, whether 


entitled to sue tenant lor assessment of Jair and 
equitable rent on failure of service. 

In the case of a service tenure created by all the 
co-sharers in a zemindari not governed by the pro- 
visions of the Bengal Tenancy Act, a co-sharer land- 
lord is not competent to sue the tenant for assess- 
ment of fair and equitable rent payable in respect of 
his share for failure of service originally performed. 
C Man^ouan SiNonA Roy v. Benode Bbrari 

Dubby 2 ^ 

- Surrender of tenancy for consideration, 

validity of. See Transfer of Property Act, 

8. lll(o) 17 

— Tonant, whether can question status of 

landlord. See Evidence Act, s- 106 43 

LGcISCi constraotion of. 5 m Bbnoal Te'ANcy 
Act s S ^ 

Letters Patent (Bam.)» !cl. 15-' ‘Judg» 

ment", meaning of—Order refusing injunction to 
restrain suit, whether judgment— Appeal, whether 
lies. 

An order refusing to restrain the defendant from 
prosecuting a suit hied by him against the plaintiff 
iu a Court of a Native State is not a judgment 
within the meaning of clause 15 of the Letters 
Patent of the Bombay High Court, and no appeal, 
therefore, lies against such an order under that 
olausc. 

Per ^acleod, C.J . — The word judgment" in clause 
15 of the Letters Patent of the Bombay High Court 
means a decision whioh affects the merits of the 
question between the parties by determining some 
right or liability. 

Per Heaton, J. — If an order directly involves a 
real question of jurisdiobion, if its effect is to give 
jurisdiction or to take away from the Court juris- 
diction, then an appeal will lie against such order 
under clause 15 of the Letters Patent. B Vanichand 
Bajpal V. Lakhmicband Maneczchand, 2l Boh. L. 

B. 955 395 

Llmlta'tlonf period of, for suit by Hindu 
>Tidow for expenses of marriage of a dangbter. See 
Hindu Law— -Widow 796 

Limitation Act (IX of 1908), s. 3- 

Limitation, plea of, when can be raised. See 
Execution of dccese 85 

- 5 , 5 -Appeal, second— Time spent in obtain* 
ing copy of Ut Court'e ju lgment, whether can be 
allowed— Civil Procedure Code (Act V of 1«08^, 
0. XLl, r, \— Failure to file copy of decree — 
Appeal, whether valid— Crots*appeal$— Matter •» 


Limitation Act— contd. 

issue $ime — Res judicata — Evidence Act (I of 
]872J, s. 9?, prov. ^2 ) — Entry in hnhi^ Evidence 
of oral agreement to pay inierestf lohether ad* 
missible. 

Plaintiff sued defendant for the recovery of 
Bs. 82-^ principal and Rs. 44''-8-C interest on a baht 
entry, alleging that the defendant owed him Rs. 726 
on a previous baht account, that that baht had been 
lost and that Rs. K'O had been advanced at the time 
of the defendants signing the entry sued on. The 
Rs 725 were made up of three items, viz , Rs. 160, 
Rs. .810 and Rs. 225 The )at Court, holding that 
the items of Rs. 150 and Rs 860 had not been proved, 
gave plaintiff a decree for Re. 325 with Interest at 
2 per cent per annum making a total of Rs 44R.8-0. 
Both parties appealed. The District -ludge wrote a 
judgment covering both appeals and dismissed the 
defendant's appeal and accepted that of the plaintiff, 
allowing him Rs. 825 principal and Bs. 264 interest. 
Separate decrees were given in the two appeals. The 
defendant preferred a second appeal to the High 
Court and attached copies of the judgment of the 
Ist Court, the two judgments in appeal and the decree 
in the plaintiff’s appeal but no copy of the decree 
in bis own appeal: 


Held, il) that the appellant was entitled to an 
extension of the period of limitation to the extent 
of the time occupied in obtaining a copy of the Ist 
Court’s judgment; 

'2. thit inasmuch as no copy of the lower 
Appellate Court, decree in the defendant’s appeal to 
that « ouit bad been filed, there was no valid appeal 
in the High Court from that deoree: 

t8) that on the general priooiples of the doctrine of 
resjudicata tbo present appeal was barred in 
respect of Bs. 448-8-0, inasmuch as the sum was 
directly in issue in the defendant’s appeal to the 
lower Appellate Court; 

( 4 1 that the findings as to the items of 
Bs. 150 and 350 were conolusive and a mere alleged 
error in weighing evidence was not a soffioient 
ground for second appeal. 

Evidence relating to an oral agreement entered in 
a bahi to pay interest is admissible under the 2nd 
proviso to section 92 of the Evidence Act, and the 
existence of such an agreement is a question of fact 
which cannot be considered in second apne^ 

L Bran Singh V Gokal Chamd 137 

S* 10 -Suit for recovery of trust property 

against trustee of shrine and hw donee — Limitation- 
Trustee of shrine, whether competent to acquire 
private property. 

A suit for recovery of pioperty against a person 
in whom the property has become vested in truBt 
for the upkeep of a shrine and against bis assign 
who is not an aseiga for raloable consideration! 
for instance a donee, is covered by the proTisions 
of section 10 of the Limitation Aot« 

The custodian of a shrine who is not a member 
of a religious fraternity is not incompeteiU to 
acquire private property of his own^ P JAMIIT SiKOH 
V. Raji, 109 P. E. 1919 577 

— S. 12, Schi I, Art. 158— Award, 

filirxg of, what amounts to— 'Court," meaning of— 
Application to setsuide award— Limitation— Tima 
spent in obtaimni; copy of award, soelueion of. 
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Limitation Act — contd. 

The word ^^Court*' in Article 15S of Schedule I to 
the Limitation Act moans the Court, and not the 
chief minuterial otficer of the Couit, such us, in tho 
case of a High Court, the tlegistrar* and *'»ubuiissiou'* 
in that Artiole means submission to the Court and 
not to such officer. 

In computing the period prescribed for an appUca« 
tion to set aside an award the time requisite for 
obtaining a copy of the aw*rd saould be excluded. 
U tiOVA Chand Luutosia V. EOEKf Uux DXOUAi 
0. W. N. LSU; C. iZi 4S 

S* 14- Civil Procedttre Code (A.ct V o 

Idobjf H. O JLXlf r, — Ciuu xubtifatvd in 
wrong Coart - Iranajer 0 / suit — fi/ne spent in 
prosecution in wrong Cvurif wnether can be ailo^ied 
^Jurudictionf want oj\ tsjject oj ifuu to Set a>ide 
order distnisiing objection — Harden oj prooj •Broofy 
quantum 0 /. 

Where a suit is undervalued and as a cuusequence 
of the undervaluation is luotiuutea m a ourt wnich 
would not nave had jurisdiction to enteriaiti it had 
it been correctly valued, the iitiie spent in prosecut* 
ing the suit in such \«'OUrt cauuot, uader section 
of the A^imicatioa Act, oe allowed lu computiag the 
period of Umitation appiicaoie to the suit. 

An order for tuo tiansier of a saic from one 
Court to another uuder aectiou ot the L.ivil 
Procedure vode cannot oe uiaae uuless tho suit has 
been brought in a court uaviug juusuicciou, 

A Salt under urder AXi, rule oc the Civil 
Procodu e code^ in which a trausterec from the 
jadgineut«Uobtor seexs to esidoiisu uis title to tho 
property transierred, is lu edect a ouic to set aside 
an order passed uuder ra<e oo 01 the Order aud, 
theiefore, the onus lies upon tue person reiyiug 
upon the deed of transfer uot uiereiy to prove coat 
it was properly executed aua luat cousideration 
passed but that tuo docuuioot is really wuat it pur* 
ports CO ue and is not merely a coloaiaoie trans* 
action. 

Ihe burden is not discharged by merely puiniing 
to the innocent appeorauCd ui the lustruioeut unaer 
which the plaintuf claims, he must show that tne 
ioitrumens is a« good as it looks, ihe uefeudaut is 
not ooimd to show that the trausaction is oulomaule. 
Piit bisi bsiasn V uolab auae, tax. 

, »»■ - 8* I4^5a4f yUsd in wrong Vonri^Biaint 

returned /or preeentuiion to proper Ooart~iV/M 
uMkm whwfx plaint must be re^pfeeenied—LimiUi^ 
UoUf e m tonnon 0 /, 

TIm latest date for Aliog a suit for possessioo of 
oanasA lands was tbs ^otn jiay td.i. i'ne suit was 
died la She court oc a jtuasif ou the .oth «iay ie»i. 
Ub She stb aay iSiS tne iuu«if returned the plaint 
for prssentaiioa to a Court haring junsoiotiuu to 
try tne suit and directed that this saoula oe done 
witBiA one month i he plaint was hied in the proper 
Court OB the ist June idi«: 

deld^ that the salt was birred by limitation; that 
the only period, woicn tne plaiatiif was entitled to 
exetsde was loat proviUoU in section a 4 of the 
Liaatation Aot, sir., tne psriod oetweea tno i «th day 
Itttl and tne 4tb day idiS and that la order 10 
safe the oar of limitatioo the plaint saoaui nave 
beea fe^died on tue oto slay is i«, ioasmaon as toe 
Muhsif had no power to alter the period witbio 
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Limitation Act— cumd. 

wliich tho suit tu liuve been filed. C 

RAMGOrAL llANDAL C. KUMArt KaMAT.A H.ANJAN ROY, 

30 0. L. J. 62^ 955 

S. 15, Sch. I, Art. 182 •^Execution 

of decree — Order pertnitting execution sub Ject to 

furnishing security^ effect of~$tay of execution— 

Exclusion ot time. 

The appellant obtained a decree from the High 
Court ou 4th July lyi , and on L>tli JJocoincer 
instituted exocutiuu proceeuiugs and atcucued 
certain property belougiug tu the Judgmeiit^deUtur. 
ihe latter, having applied for leave to appeal to Uis 
majesty in council from the decree, petitiuued the 
High curt in ..auuary *y.4 to stay execution of 
the decree pending the decision of tne l*’riry council, 
On this appUcaciuu the Uigu Court on .7ch January 
passed an oruer directiug execution to proceed 
upon the deoree^holder giving security to the satis* 
faction of the executing . ourt for the due perform* 
ance of any order mado by the i'hvy council. 
The i^ourt, on l7th i<'ebruary iyi4, hxed the amount of 
tho security aud called upon the docrce*hoider to 
fmniah the same m one month Uwjug to the 
inability of the decree*holder to provide the security 
the wuurt, on i^^tb si arch id 4, dismissed the 
execution proceeding, Un loth October .y d tho 
judgtxieut*debtor's appeal to the t'rivy council was 
dismissed for want ui prosecutiou. On i^th April 
1 10 the ducrce*holder again applied lor execution, 
but the juUgmeuc^debtoroojected that the application 
was barred owing to the expiraCioo 01 more than 
three years from the date the last step was taken, 
i« s*, tue 10 th Ueceinbor leXc. The docrce*hoider 
contended that under section Xo of the i^lcnitatioii 
Act, the period between the ^ith Manuary 
when the High >.ourt made the oider direotiog 
execution to proceed on the furnishing of security, 
and the i Oh October iy,u, where the judgment* 
debtuCs appeal was dismissed, should not be 
computed in tlio period of iiiuitatiou. The cooj't, 
being of opinion tout section la of the himitatiun 
Act aid not apply as the High court's order of' 
the ^ th January le a was not an order staying 
execution, held that execution was bair«d by Uoii^ 
tacion The dccree*hoider appealed to the High 
court: 

Ueldf that the order of the High Court of tho 
27th January 4^.4, whatever tne form of it, did in 
fact, in the circumstanoes, stay the execution of tho 
decree that apatt irom any oruer, the decree-holuor 
already had the light to proceed aith the execution, 
and an order la loria ailawiag lucn to do chat which 
he was otherwise entitled to do unoonditiuiiaily 
but imposing a uonditiou which was impossible of 
perloroiauoe and tiiereuy depriving Jimo of ins 
ngnt, was an order depriving him 01 tne rigut no 
otherwise would have had, to ountinuo the oxecatioti 
prooeediogs, just as muv4i as if the order hnd been 
one ill form staying eaecutiun Uutii the oonuftiou 
was performed and, as the condition ooold not bo 
pesturmed, theelleot was to stay execution altogether; 
aud taaip uuder seouoo 1 e uf tne LimiCation Act' 
the time which had elapsed between the x7th 
January ieia aad the i*Ui Oetober gid shoald 
not be reckoned in oompotiDg the period Of liiuitdtion 
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Limitation Act-contd. 

(or (iMng the execution petition. Pat Satdeo 
Nibain V. Radhey Kuar, Pat 43Aj 5 P. L. J. 

39 9 

— > St 1 5 "“Stay of sale in execution at 

instance of decree-holder — Time, whether can be 
excluded See Execution of Decree &5 

S . 1 9 — Acknowledgment — Abichalnama 


containing recitaU of mutual liabilityf whether ac- 
knowledgment ^Acknowledgment accompanied ty 
refusal to pay, egcctof. 

Where an abichalnama between the parties stated 
that it had become necessary to make an adjustment 
of accounts and determine the dues and liabilities 
of each party after examining the account of their 
business and went on to say that if after examining 
the ' accounts and taking all other eridenec the 
arbitrators, either unanimously or by a majority, should 
decide that any su'iis were due to or from either of 
the parties, the parties would be bound to accept the 
same as their respective dues and liabilities: 

Held, that the abichalnama contained an acknow* 
lo'lgment that accounts remained unadjusted which 
the arbitrators were to adjust and could be relied 
nponaaa document constituting an acknowledgment 
within the moaning of section 19 of the Limitation 
Act. 

Under section 9 of the Limitation Act it is not 
necessary that the acknowledgment should be 
addressed to any particular person and it is a safh* 
oient acknowlodgmout oven if it is accompanied by 
a refusal to pay. C Jasardan Shaba v. Kadha 
B cr.LAV, 23 C. W. N. 92 1 898 

s. 19 ^Acknowledgment — Elatcbitla execute 

ed in lieu of old one, effect of. 

Where a borrower executes a hatchitta in respect 
of a debt in substitution of one previously executed 
in respect of the same debt, the hatchitta so execut- 
ed amounts to a fresh ackuowlodgmont within the 
meaning of section 19 of the Limitation Act. C 
MAncNoRA Nath Chattbrjbe v. Lalit Moiiah Datta, 
46 C. 746 654 

■ ■ ■ S« tQ— Acknowledgment f whether must he 

etsprese — Bond making mention of other ftond, uTie- 
Iher acknowledgment. 

An acknowledgment of liability under section 19 
of the Limitation Act need not be express, but 
may be implied. 

A bond executed by the defendant made; mention 
of there being a separate bond for a certain sum 
executed by him in favour of the plaintiff: 

Held, that this statement implied that money was 
due to the plaintiff separately on the other bond 
and that, therefore, it amounted to an acknowledge 
ment of liability within the meaning of seotion 19 
of the Limitation Act. P Arur Singh v. Partab 
S iKOH, 131 P. B. 1919 425 

• ~ 8« 1 9— Authority to sign aoknowledg* 

ment, whether need be express. See «\Ialabab 
Law 875 

' ' 8t 20 — Acknowledgment and payment by 

manager not as manager, whether saves limita* 
tiom See M An aba a Law 878 

8. 20— Payment of intereit by principal 


Limitation Act— contd. 

a creditor under section 20 of the Limitation Act is 
not restricted against the payer alone, but is enforce- 
able against any one liable for it. 

Therefore, a payment of interest by the principal 
debtor within the period of limitation gives a fresh 
starting point for limitation against the surety under 
section 2 O of the Limitation Act. P Haebans L^ 
V. Nathd, 105 P. B. 1919 5S6 

Sch. 1» Art. I I — Civil Procedure Code 

(Act V of 190a^, 0. XX/, rr. 58, 61, 63— Execution 
of decree — Claim, diemissal of- -Order, whether 
affect$ perjofts not parties to proceedinys— Landlord 
and tenant— Occupancy tenant claiming by virtue 
of settlement from co-sharer landlord, posifien 0 /— 
Co-sharer landlord, right of, to make settlement. 

R had two sons S. and /. S. had two sons, defend- 
ants Nos. and 10, and /. had two sons, defendants 
Nos, Jl and U. R, devised his properties to his 
four grandsons in equal shares. • Plaintiffs obtained 
a settlement of an h-aunas share in the tenure from 
defendants Nos 9 and 10. Subsequently in execution 
of a money decree against S. and I the whole tenure . 
was sold after the claims preferred by the defend- 
ants Ncs, 9 to 12 were rejected. No sait was brought 
to set aside the order in the claim case. In a suit 
by the plaintiffs, who were not parties to the claim 
case, for a declaration of their occupancy right in 
the d-annas share of the disputed property: 

Held, (ij that defendants Nos. 9 and 10 were, as 
co-sharer landlords, entitled to make a settlement 
proportionate to their share; _ 

i2/ that though the order in tb. claim case and 
Article 1 1 , Schedule I of the Limitation Act. were a 
bar to a suit by the defendants Nos. 9 and 10, the 

plaintiffs in the' present case were entitled to prove 

that at the time of the settlement defendants Nos. 

9 to J 2 had a good title to the interest claimed by 

them; , . 

that Article 11 of Schedule I to the Limitation 

Act could have no application to the present 

as the plaintiffs were no parties to the claim 

Baexat Ati V. Das Kazi ZoU 

— Art* 14— Inams, posUSettlementf 
granted by zemindar, enfranchisement of, by 
ment, legality of^Snfranchisement proceedings^ 
whether should be set aside -Madras Proprietory 
Estates Village Service Act (II Mad of 189 V. »• 27— 
Madras Inams Act fr/il Afad. 0 / 1869^. _ 

Where facts are undisputed and do 
officer jurisdiotion, but he nevertheless holds that 
he has jurisdiotion to deal with the subject-matter, 
his decision mast be regarded as ultra vires. Where, 
therefore, the loam Commissioner, with knowled^ 
that lands with which he was dealing were post- 
Settlement iimms, makes an order in respect 
of in enfranchisement proceedings, his order womd 
not affect the actual rights of the parties entitle 
to the property and his proceedings need not be 
set aside under Article 14 of Schedule I to the 
Limitation Aot M MankaSoltak Smbwaby */ 
Stats, 10 L. W. 872; 26 M. L. T. 265; 37 M. L. J. 


debtor — Limitation, whether extended as against 
surety. 

The liability of a surety being co^extensive with 
that of the principal debtor, the benefit accruing to 


— Arts. 89t I I5-Accoimto,*utt 

for, by principal against agent— Failure of ^eni to 
render account, whether anwunte to rejueal unthm 
meaning ej Art. 89— 
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Article 89 of Schedule I to the Limitation Act is 
applicable to a suit for accounts by a principal 
against his agent, although there is an agreement 
by the agent to render accounts every year Article 
116 of the same Schedule does net apply to such 
a suit. 

The mere failure of the agent to render accounts 
00 demand does not amount to refusal to render 
accounts within the meaning of Article 89 of 
Schedule I to the Limitation Act. The question 
whether the failure of the agent to render accounts 
amoimts to refusal within the meaning of Article 
o9, depends upon the circumstances of each case. 
V Bbabatarini Debi V . Sheikh Baradob Sarkab. 30 
C.L. J. 90 575 

' . - Schi If Art. 120 — Declaration of title, 

suit for— Limitation, commencement of—Custem — 

Succession — Pagwand versus chondawand — Burden 

oj proof. 

A suit for a declaration of his title to immoveable 
pro^rty by a person in possession as proprietor is 
not barred, if brought within six years from the time 
When the defendant attempts to oust him from the 
land, although a right to sue the defendant who bad 
neea recorded as owner of the property in the 
barred^**^*^ ®®cord had already accrued and become 

Ordinarily, under customary law, sons, whether 
♦k different wiyea, share equally, and 

therefore, where a party alleges that the rule of 
caundatvand goTorns the succession in'any particular 
case, the burden of proving the custom of chunda- 
wand would bo on the person who alleges it. P 
Jahana V. Wali, 98 P. R. 1919 595 

~ r ." ' Al“t» 120— Declaratory suit 

^mi^tion, comtnencement of —Denial of title, when 
furnishes cause of action— Revenue Court, refusal of, 
to effect partition, effect of — Poseeseion not disturbed. 
Where a person is in possession of property it 
Is not obligatory upon him to die a suit for a 
deolantion of his title, unless the denial of his 
title by the opposite party has the effect of disturb, 
ing hii possession or doing him other injury not 
capable of being remedied otherwise than by a suit 
for deolufttion. 

TherefimUfa Revenue Court to effect partition 
ofa jointkhwtm the shares of the oontendinH 
parties am determioed by the Civil Court, does not 
vest the opi»site party with an adverse 
title. If the posMSuonof the perMn, against whom 
^e order is passed, remains undisturbed. O 
pABifuiWAa Dm v. Bam Nath I 0 <^ 

— - — :: — :Art. 125 —Alisnation by Hindu 
s^w-a^moners, right of euit of-LimUation-~ 

SiSSlSi** amounts to 

There is only one eanse of action for a deolaratory 
•uit for all reversioners, next and remote, and whZ 

1*^- b«T«i under 

r ? ^ Limitation Aot, 

by the fai ura to bring a suit by any of the rever- 
sioners within the period fixed by that Article, no 
ronniooar, whether in exiitenoe or not at the da te 
^iaoatioo, can arterwarde briiur iooh a loit. 

The oompromiM ofa litigation eotemd into by a 

*** property, her Mb 

-fo wbbb is disputed by the opposite part^, the 


compromise recognising the disputant’s title to the 
property, does not amount to an alienation of the 
property in tho disputant’s favour by her and the 
disputant does not hold the property thereafter 
under any new title derived from, or created by her. 

The daughter of a Hindu widow brought a suit to 
set .aside an alienation by her mother and the suit 
was compromised. Subsequently, the reversioners 
brought a suit impeaching the same alienation: 

Held, that the period of limitation for such a suit 
was that prescribed by Article 125 of Schedule I 
to the Limitation Act, and that as the compromise 
by the daughter did not amount to a fresh alienation, 
no fresh cause of action accrued to the reversioners. 
IVI Gadieajo Somaraju V. Dandu Venkiah. 26 M L 
T. 180 I7f 

■ Schi Ij At*tS» I34f t4Q— Transfer by 

trustee or possessory mortgagee, effect of—Considera. 

tion — Good faith — Transferee, position of. 

In determining whether Article 134 of Schedule I 

to the Limitation Act applies to a suit for the 

recovery of immoveable property transferred by a 

trustee for valuable consideration, the question of 

good faith is very material, for if the transferee 

has acquired the property from a trustee in good 

faith for a valuable consideration without having 

notice of tho trust, he acquires an immediate title 

to the property under section 64 of tho Trusts Act. 

But if he has not acted in good faith and has paid 

valuable consideration, he acquires a title after the 

lapse of the period necessary for extinguishing 

the rights of the beneficiary to follow the trust 

property in his bands, and to this class of oases 

Article i34 applies. To the formerolass no occasion 

for applying that Article arises. 

The transfer by a possessory mortgagee of the 

mortgaged property as if it were his own stands. 

however, en a different footing If the transferee 

has notice that the transferor has no higher interest 

than that of a mortgagee, ho cannot, by reason of 

any misrepresentation which had not the effect of 

misleading him or by dint of any oollusivo mis- 

description of the interest conveyed, acquire a 

higher right than that which the transferor actually 

possessed within his knowledge or oortail the period 

of limitation provided for a snit for redemption by 

Article 14*4, for no secret compact between two 

persons oan affeet or alter the law of limitation to 

the prejndioe of a third party. Where the trans. 

feree pnwhases In ^ faith and for a valuable 

oensideration without having any notice that the 

tranaferor bad no higher interest than that of a 

mortgagee. Article 184 protects him from a claim bv 

the mortgagor, nnleas the mortgagor enforces his 

nght M gainst such transferee within 12 years 

from the date of the transfer. O Mdbahmad .Aaaia *1 
Nasiiah, 6 0. L. J. 884 uusumad 

— ' Art, I/M lAA 

A Art, 1 50f eoope of, 8s* Lavd 

Acqouirioi* Act, a. 64 JJK 


An appUo^on by a jadgment-debtor fop the 
rMtorafcion of Immoveable ^pepty in egMn'oJ 
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what has bean daoreed is governed bj Article 
and not by Article of Schedule I to the imi- 
ration Act IVl Thattaxtavita v. Puthalathao 
Ka'DI Kombi Aliassan, '7 'i.UJ. Sf ; lO L. nV. 
4 rU; £6 M. L. T 2 a. ; i '9 9 ’ M. W. N. 732 ; 4 : ^ 

Sch. I« Art. 166— Application to set 

aside sale in execution on ground of omission to 
gire nntice of settlement ofsalepmclamation — 
Article applicable. SfC V iviL Procfdube odb. s 47 

809 

I Art. 166 -Policy of Legisla- 

tiiro in providing short periods of limitation. Sec 
Civil, PROI EOLHb CoDt, S. 115 I 35 

Art. 181 437 

Art. 181 inapplicable to ap- 
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plication to set aside sale in execution. SeeCivUi 
PiioriEi>L’RE Code, b 47 

^Art. I82i See Ante, s. 15 9 

Art 182 (2)— Surety, exo- 


cution of decree against — Limitation applicable. 

SeeCivir. Procedure Code. s. 14' 187 

LIS pendenSf doctrine of, applicability of, 
where suit terminates by compromise. See Transfer 
OF Property Act s. 5i 83 A 

— — , dootrine of, scope of. Sec Transfer of 
Property Act, a 62 428 


Madras ity Municipal Act (II of 
1904)« S. 366f Health OtH.’or’s order under 
— Disobedi.rnce, whether an offence under s 2 >9, 
Penal f'ode. See Pe'AD Code, s tti 689 

Madras Estates Land Act d of 
1908). SS. .» 8, 189 (I)— CirH Procedure 
Code (Act Vof 190-‘>. 0 VII, r. 10 Suit by temple 
tnistee to eject purakkudi tenants^Occupdney rights, 
plea of^Jurisdiction o/ Civil Court, objection to — 
Dismissal of suit on ground that holding urns part 
af estate and that defendants should be deemed 
to be occupancy tenants—Iteturn of plaint to 
Jteiienue Court— Jurisdiction, distinct ^ndinj^ as to, 
whether necessary— Jurisdiction, detcrmiimtioft of, by 
relief claimed niiti not by averments in plaint - 
Burden of proof— Landlord and tenant— Presumption 
as to tenants of temple lands iu Tanjore district - 
Terms negativing occupancy rights m pattas and 
muohilikas, construction of—Presumpiion — ‘Purak. 
kudi', meaning of — Determination of meaning by 
reference to documents and evidence —Definitions of 
terms and expressions in glossaries, acceptance ot. 

The direction in Order VII, rule tO, Civil rrocedure 
Code ia mandatory. 

The plaintiff, as trustee of a temple in the Tanjore 
dieiriot claming to be entitled to both varams, sued 
to eject the defendants alleging them to be 
purakkudis or tenants liable to be ejected at will. 
The latter claimed occupancy rights and objected to 
the juriadiotion of the Civil Court. The Uunsif 
decreed the suit, holding that the Civil Goort had 
jurisdiction. On appeal the Subordinate Jud^, 
without recording a distinct finding on tho question 
of juriadiotion, dismissed the plaintiff’s suit on the 
meriie, holding that the land was comprised in an 
estate and that under section b of the Madras 
Estates land Act thn defendants should be treated 
na occupancy tenants: 

Held, V ) that on the said finding the lower 
Appellate Court should not haye atiomed jurisdietion 


Madras Estates Land Act— conoid. 

but should have returned the plaint for presentation 
to the Hevenue Court; 

2 1 that a distinct finding as to jurisdiction should 

have been recorded .... 

The person seeking to oust the jurisdiction of a 
Civil Court in which an action has been laid should 
establish its want of jnrisdict.ion 

The non-maintai< ability of a suit on the ground 
of went of jurisdiction depends on the relief claimed 
and not on the plaint averments. 

The decision of aids, i- '..in Muna Muhammad 
Bovther v Muthu Alogappa Chettiarfi^lnd Cas 69'h 

34 M. L J. 234; 23 M. L. T. 16 1 ; 7 L. W. 380, does not 
authorise a general presumption against occupancy 
rights in the case of lands belonging to temples m 
the Tanjore district, but only indicates the conclu- 
sion justified by authority in any case in which 
similar facts are found. In each case the Court 
must decide whether such facts exist. 

f ourts canno* refuse to consider terms in jattas 
and muchilikas negativing occupancy rights on the 
general ground of the tendency of land-holders 
since the decision in Ckockalinga Pillay s case, n M. 

H C R 44, to import such terms, but should consider 

each contract on its merits and with reference to 
the burden of proof 

The ase of vernacular descriptions of tenses m 
some places is elastic and the definitions of these 
terms derived from glopsaries and works of relerence 
must be accepted with caution as corresponding at 
most to their normal meanings and subject, in eaon 
particular case, to revision in the light ot ita 
circumstances It is because such terms are often 
used in different senses that attention to collateral 
indications of sense, in which they are actually 

used, is most necessary . . 

The term ‘purofcktid*’ is ordinarily inaplicable to 

a permanent tenancy. , . ^ 

It mav, however, be shown with reference to the 
evidence that that interpretation is inappUcaWe 
to a particular cse M AMBAtAVANA Panpaba 
SANNADHI V PlCBAKCTTl Odatan, 0 L- W 6*6j 
M. W.N. 183 

8S. 155, 192 


tenant- B^i.enit for- SeUoff Tenant, whether can 
$e: off tnanibham as against rent 
V here, admittedly, arreais of rent are due on a 
bolding, and, admittedly also, a certain sum of mowy 
18 due from the landlord to the tenant for mambAom, 
the tenant is not entitled to set off what is dne^ 
him against the rent. Section 192 
Estates Lend Actdis'inotly negatives the 
tenant to plead any set-off “ ~ 

Jl^A A^YA^^r? T'Tm "1. w. 303, (19.9; M- 

8. 192(e) ' 

Madras Hindu 9 S/J- 

BCQuests Act (I of I9i4)i Si2(2) 

■•'I ime which is sabsequent to such date , 
of- Venii g I fter paibii g of Act, effect 

but* K Act, s t' _ wutaei exf 

R.fctias Jr.an.9 (Ml* 

1869) ^ 



Vol LIII] 


Madras Motor Vehicles Rules, r. 

I6A, whether appliei to absent owner. See 
Midbas Motor VsRicr.ss Act, s. Id ^25 

Madras Proprietary Estates 
Village Service Act (11 Maa. of 
1894), S. 27 332 

Malabar Compensation for Ten- 
ants* Improvements Act (I Mad. 

of 1900), s. 19. See Registration Act, s Qf) 

111 U) 345 

Malabar Law —Tar wad ^ Grant oj kanom btj 
karoavan — Payment of rent to traneferee by tenants 
o/tarwad — Anandravan, right of^ to sue for po^ses^ 
sion, where transfer not binding on tarwad— 
whether necessary parties - ADandravaD alienee^ 
position o/» 

Whero a kamovaa of a Malabar farwad grants a 
kanom which is found not to be binding on the 
tarwadf and the tenants ot tLo iarwad attorn to the 
» alienee, an anandravan or a junior member of the 
taruiod hae the right to sue for poasession of the 
alienated properties on behalf of the tarunxd, and 
his remedy is not confined to merely suing for a 
declaration. 

Beceipt of rent isposaession which can be recovered 
in a suit. Where tenants are in actual poa8e8^ion, 
rival claimants to the property can sue for poeeoasion 
without impleading the tenants ae defendants. 

The position of an anandravan who gets an 
alienation of the tarwad properties is not different 
from that of a stranger. If he ousts the torwad^ ho 
may be sued by the other nionibcrs just as if ho was 
a stranger. M Chf.ra Kumii Pocker v. malikai- 
AMMAL, 67 M. L. J. 511; 10 L. VV. 4Ud; M ' T. 
8691 M. W. N. 8P6 7l 1 

— Tarwad, incidents of - KarnaraQ, righf of, 
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Malabar Law-eantd. 

oontinned it as the business of thetaruadthronB'h it« 
karnavan. * 

Under section 9 of the Malabar Wills Act all Wills 
whether relating to immoraable property or not mast 
be in writing Oral bequests are inyalid ’ 
Incidents of a Malabar tanvad discussed M Kadiri 
Ka.vakkapillantakatu Abdureuemak Kutti Hah „ 
KocniPAtii Hosbain Kunhi Haji, iO L, W. zHa Ja 
M. L, T. Iy5; 37 U. L. J. auj . J9 im; nr. W. N. 60 (>. lo 


1 to carry on trade out of tarwad assets — Trade carried 
: onby member^ Right of succesi^ion by tarwad^Cen* 
tinuanceef trade by karnavan— Liabih^y 0 / tarwad 
for debts contracted in course oj trade — if'ihibnr WtiU 
Act V of Vatidity of oral bv'fue<ts 

The pursuit of trade docs not come within the 
ordinary powers of a Malabar karnavan , nor is trode 
the chief occupation or kolachar of the Nairs of 
Moplabsof Malabar. 

The members of a tarwad are liable for debts 
contracted by the karnavan in the course of a 
trade carried on by bimi if it is proved either that 
the business was a family business or that the mem* 
bars consented to the trade being carried on fur and 
on behalf of the family. 

Though it is the eiception and not the rule to find 
a karnavan conducting a trade on behalf of the 
tarwad, any profit that might be made by an indivi- 
dual by trading would, on bis death, become part of 
the funDod assets in the absence of a valid h^quest 
by the deceased. 

There is no presumption of law that properties 
acqmfred by one member of a taricad in his own 
name belong to the tarwad and that is a matter which 
most be proved like any other ouescion of feci. 

The fact that the male members of a tarwad 
babitually pursue trade as their occupstion would 
not in Ueelf make the trade which an individual 
member mr^s en on his own account and which, - u 
hli death, is inherited by the Urwad, a femily 
eeucerUi oaless the forieod inheriting the sisets of 
Jigmitii oiRinUr’s oao be held tn hare 


M. 7t>l 

Tavazhi, manager of, debt confracted bv ifr 

current tavazhi expenses Junior members liahUitv 
of-Decree, whether can be passed aga‘nst junior 
members— AcJcnowledgment and payment by manaaer 
not as manager— Limitation, whether saved aa 
against junior members ~ Promissory note execution 

of, for contemporaneous advance— Creditor' riaht,^ e 

The junior uiembers of a tavazhi are liable for 
debt on a pro-note executed by the karnavan for 
current tavazhi expenses 1 he creditor can sue both 
the A'jritovan and tbo other members of the fminri,- 
and obtain a decree agsinbt ail. uvaznt 

manager 

though not expressly stated to have been made nil 
signod as manaa’er, saves limitation also 
the junior members. 


or 

against 


The authority to sign an acknowledgment under 
section » of the . imitation Act ^od 
oxpresBiy g.von by the parties sought to be made 
iMb 0 1 bo agency to ..go can follow from the act 

of tl.e Conn or from rules of statutory or partnerehin 
law or tho personal law of the parties 

Poraadasiivi A.par J-Whon a promissory note 

IS executed for money borrowed at tho time of the 
execution of tho note itself, the creditor cannot ioJn 
two separate cniiscB of action in tho samanuiton 
two indopondoiit heads of claim, namely, one based 
on tlio borrowing of tho money tho instant before 
tho execution of the promissory note, and the other 
on the piomiesory noto itself. Having regard to 
aeclioD 9. of tho Evidence Act, two distinct causes 
of action do not vest in auc-h cases in the creditor 
Per Spencer, J - Oa the pleadings in tho case, the 
suit was based on the liability for the debt as evi. 
donced by the promissory note. 

A manager of a joint family or tarwad oan ooknow* 
lodgo liability on bohalf of tho members whom ho 
represents so as to extend the period of limitation 
against them as well as Bgainstbimself. M Tuankam. 
MAI. Vatamkar Amma v. Kvnuanha, 87 il. L. 1. 1-69 

878 

■ ■ Tavaxhi o/ tromca, whether can connet of 

hranches^Oift to wife by one hushenci, mhetker enuree 
for benefit of children by another husband^Pre. 
JUmf/^408. 

Ihe tavashi ot a womao may ooasist of two 
brsDcbes, use braDch mads up of chiidraii by ooo 
husband aod the other braacb of obiidrsa by another 
bur^bsnd. and each branch might own separate pm. 
pert les acquired from tbeir respective fathirs fo 
oilier words, a separate branch of a MvosAi ran be 
eitabJisbed coua^ating of a woman and ber children 
by one buaband to tbs eiclu^ion of the clijJdren by 
another husLaod M inBicui Unna v, 

EaiaairruMATBA Bamar Naih, IU L. W, l)t| 2fi 
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Malabar Law-«oceid. 

L. T. 119; 37 M. L. J. 220| a9'9 M. W. N. 638; 42 M. 

8fi9 249 

Malabar Wills Act (V Mad. or 1893), 

8 . 9— Oral bequests invalid. See Malabar Law 

262 

Malicious prosecution, damages for^ suit 

for — * Malice* — *rea$onahle and probable cause* proof 
of, requisites of Finding as to want of reasonable 
and probable caxcse, nature of. 

So far as the CourtA io India are cenceriied, 
a hndinp; aa to want of ro.\sonaMo and probable cause 
%•} an action for nialiciou^i piosecution is a finding of 
fact and not of law 

The expressions * reasonable cause’ and ^ probable 
cause’ are synonymous. Any distinction that is 
sought to be made, that in any particular case 
there might be probable cause but not reasonable cause 
and that there should be an absence both of probablo 
and reasonable cause to sustain an action for 
malicioas prosecution as if the two could be dis- 
tinguished, is opposed to the rules laid down on this 
branch of the Law of Torts. 

Whether it is called ’reasonable and probable 
cause' or ’reasonable or probable' cause, the meaning 
is reasonably probable cause, ie , a cause which an 
ordinarily reasonable man, having knowledge of 
facts and the belief (arrived at in a reasonable * 
manner) as to faots which the defendant then bad, 
would bo justified in considoriog as affording a 
fair basis for the opinion that a criminal offence 
has been committed by the plaintiff and hence as 
being a probable cause for the institution of criminal 
proceedings against the plaintiff. 

The fact that a civil suit for damages was a better 
or more appropriate remedy has little relovaocy on 
the question of want of reasonable and probable 
cause. A man is entitled to pursue any of the legal 
remedies in any order he likes. 

There is no real distinction between legal malice 
and malice in fact. If a man has been reckless, 
whether the charge be true or false, that might 
amount to malice, but not recklesi^ness in coming to 
the conclusion that there is reasonable and probable 
cause. IVI Kasirkdoi Chinnarsddi v. Piicai* 
PCLUSU Ve^^RATAswami, 26 M. L. T. 214; 10 L. W. 314; 
(10^0) M. W. N 171 70 

IVlGSnG prof its — Dispossession ^Plaintiff wrong^ 
fully kept out of possession of land^ whether entitled 
to mesne profits-^ Limitation. 

Where a plaintiff succeeds in establishing that he 
has been kept out of possession of land to which 
he was entitled, he should be allowed reasonable 
mesne profits for the period * during whiok he has 
been kept out of possession, subject to any law of 
UmitatioD. ^ Jogssu Chandra Bot v. Secretart 
OP State for India 124 

Minor, ooQtroot; with, Taliditj of. CoNTBiCi 

Act, 1.11 65 

whether boaad to refond morfcg»ge-monej. 
See Contract Act, s. 11 14 

Mokararl lease, whether inonmbrance. See 
Tra'^'sfbr OF Property Act, 8 Hi d) 16 

MortifSiSrG - Mortgagee, whether can question title 
of mort 9 a 9 er*^Benamidar, whether can sue on morN 
gage— Vsufr tutuary mortgagee^ liability of, to render 
accounts-- Sstoppel^Evidence Act (I of \ 87 2^ 
9 . 116. 


M o r tgragre - contd. 

A mortgagee who accepts a mortgage from a 
person cannot question his title to redeem the pro- 
perty upon payment of such sum as may be found 
due by tlie Court. 

A suit for foreclosure, sale or redemption can be 
maintained by the person named in the mortgage- 
deed as mortgagee or mortgagor, as the case may be« 
A usufructuary mortgagee was placed in possession 
of a property of which tbo area and the income were 
liable to variation. It was stated in the deed that 
the net prodt of the property would be Rs. 1^0, 
out of which Rs. HO would be set off against interest 
and the balance against the principal: 

Held, that tho parties did not intend to have 
their rights and liabilities adjusted on the basis of 
the actual figures mentioned in the mortgage-deed 
and that, therefore, the mortgagee was not exoneroted 
from his ordinary liability to render an account. 
SuRRNDRO Nath Mitra v Kshitixdra Mobcn Mitra, 
2d C. L. J. 4^4 59 

> — Redemption, postpojiement of, effect o/— 
Covenant to pay double the principal sum on redempr 
tion^Clogon equity of redemption ^Court, power of, 
to give relief. 

A covenant postponing the redemption of a 
mortgage till the lapse of a certain period is not by 
itself illegal, but where along with other circum- 
stances its effect is to create an unroasonable and 
oppressive fetter on the right to redeem, a Court 
may allow redemption irrespective of that term 
on such conditions as it may deem fit to impose. 

Whore a usufructuary mortgage-deed contained 
a covenant, postponing redemption for 99 years and 
further requiring tho mortgagor to pay double the 
amount of the principal money at the time of 
redemption, and it was found that the profits of 
the mortgaged property were very small: 

Held, that the covenant operated as an unreason- 
able clog on the equity of redemption and could not 
be enforced except in so far as it allowed the 
mortgagee reasonable interest to make up the 
deficiency in the profits from the date of the mort- 
gage till the date of redemption O Mathura 
Prasad v . Harakb Narain, 6 0* L. J. 474; 22 0. C« 
19J; 1 U. P. L. R. fJ. C.) 88 770 

by several joint owners — Transaction, whe- 
ther divisible. See Construction op ^document 

813 

' - to sex'eral tenants-in^common — Mortgagees, 
rights of — Pardanashin lady, fraTwacfion uufh — 
Test to be applied in detennininp validity of iransac* 
tion 

Where a mortgage is made by one mortgagor to 
two tenants-iD-coinmOD, the right of either mort- 
gagee who desires to realise the mortgaged property 
and obtain payment of his debt failing the consent 
of the CO- mortgagee, is to add the oo mortgagee as 
defendant, and ask for the proper mortgage decree, 
which in such cise should provide for all nezessary 
accounts and payments, except that there can be 
no judgment for a snin of money entered as between 
the mortgagee defendant and the mortgagor. 

To validate transactions with a pardahnashin lady, 
it is not necessary to prove that she understood 
every detail of the matter. It is sufficient that she 
should understand its general effect, and that people 
disinterested and competent to give advice shooldi 
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THth a fair understanding of the whole matter 
advise h^r to enter upon it. P C Scnitabala 
Debi V. Dhaba Scndari DEBt, 37 M. L. J. 4 s;t. 17 a 

i 22 Bom. L. B. I, 24 
0. W. N. 297; U L W. 227 |3J 

, sutt on— Decree providing for sale oj other 
prop^Ues tn event of mortgaged properly proving 
iueuffici^t, nature of —Mortgagee, right of, to 
personal decree. * 

A decree in a mortgage suit which provides that 
in the event of the mortgaged properties fetching 
a price insufficient to meet the mortgage debt, 

^ X psrsonal decree, against the other 
properties of the mortgagor, is not a mortgage- 
decree m the strict sense of the term. 

If a rnortgagee brings a suit upon his mortgaae 
^od and It .. found that the mortgage i, invalfd 

Derti^‘w*fi?®® tan realise his dues from other pro-* 
parties of the mortgagor, unless there is an express 
Btipulation in the boud that the mortgage-debt U to 

PAt'RlLi^T' '“^“Saged properties atone, 

proof. ’ pUa of-Bu,dcn of 

“'ooritv in order to 
escape liability under a mortgage, the burden liJs 

r 

o. . 3 ,. . oT,|| 

of undivided «Aa/e-Par<i7io»i— Jfor/ofloed 

property, allotment of, to co.$ha,er~Mort^agee 

remedy of-Ctvil Procedure Code (Act Vol lUO^sj’ 

0. XLl, rr. 22, Sd—Croee.objecttong agaitiet co’ 
respondent, whether permtemlle- Appellate Court 
power off to mvdijy decree. ^ 

whlr'‘'^f ““ ““divided share in property 
which under a partition is allotted to another co^ 

brZZrT’"''" l*e enforced 

tothn mni^'^®® sliare allotted 

to the mortgagor in lieu of the sl.are mortRaned 

the Xr.?*-*"” " 

aMbst®a“?o^^ cross-objectioDS by a respondent 

betweo?^tI? cannot do complete justice 

oIm Tt ea^ the whole 

filed* Kv in e Z tbo objcctiooa 

aiiilUrV n «»P0“dcnts. not only agsiist tho 

«o-« 0 pondont also, and to 
necessary. O Saivid Muhammad 
Hussaim, 6 0. L. J. ,95 659 

Redefnption-^Mortgagee, whe- 
fher 0tU%tUd to growing crops. 

usufructuary mortgagee or 
Dlantio’i^ 1 ,** ®n^i*i®d to all the crops sown or 

'vero growing 

inm... redemption and to free 

*iP“ ©gress to gather and carry them provided 
W^Sttch crops wore grown or planted before the 
who grow them had notice of tho intonded 
jedomption. U B iisuKo Oaw Ya v. Maumo Talok. 
j* B. B . (1019) Ul 4 ^ 

' To.— insolvency. See PatsiDiscy 
fowiB laaciivigoT Act, a. 0 ( 6 ) 1 75 


106? 

<vni or 1914 ), 

S. I b-ifadra« ifotor Vehicles Hnlee, r, Igi 
whether applies to absent owner-Non-lighting of 
car, conviction for, legality of, when owner Lt in 
ornear car. 

Rule It) A of the Madras Motor Vehicle Rules 
. does not apply to an absent owner, and the conviction 
of the owner under the rule for not lighting tho car 
18 Illegal when t^he owner wa.s not in the car or so 

lighted. IVl Keishnaswami Itee. In re JO L w 
^6 M L. T. 33.; 20 Cb. L. J. «25 ’ 825 

f interest of, nature of — Transfer of 

Oudh lUnt Act (XXII of ISSSJ, s. 107 (H). 

A muajidar holding a rent-free tenure liable to-re- 
Bumption has no higher position than that of a tenant 
entitled to hold the land rent-free, unlels 
grantee under other conditions “«» *• * 

Section H of the Transfer of Property Act does not 
apply to.ucb a haldiag, b.oaaaa u.Zn Z 

uutrausferablo right Of occupancy have bean ox/ress- 
ly excluded from the operation of that section^ 

Ihe possibility of a declaration that a muafidar has 

tU; of the Oudh Went Bctbemgmade in a future 
suit which may be brought against him by the land- 
lord cannot be taken into account for determining 
whether the m^/idar has at present a saleablf 

interest or not. O Sikaj Bakush SiNon v LldkI 

"■ ‘ ? u > l.T 

IVIuhammadan Law-P,.6,rtp, 
Vo/'^ATm" arf 

Under the Muhammadan Law although there is 
presumption (hat a girl who ha. attained the ai 

of 16 years hns also attained puberty, there is no 

converse presumption that a girl who has no? 

reached that age has not attained puberty. 

The fact that a Muhammadan girl below the aoo 
of 1 .) years has attained puberty is a fact within her 

In a suit by a Muhammadan husband for restitution 
of conjugal rights, tho wife pleaded that themarriago 
was invalid inasmuch as consent was given by her 
father although .ho had attained the ago of puber^i 
and was, therefore, competent to give her consent 
Ihe lower Appellate Court found that the ago of 
tho girl at tbo date of her marraige was lest than 

Deld, that as the defendant relied ontiroly on the 
legal presumjiuon to prove pnborty and did not 
ple^ that she wm entitled to rely on the physical 
fact of puberty if her ago was less than .6 years 
Mor give any evidence to prove the fact of pabertv’ 
the presumption of puberty did not arise and she 
must, on the hnding of tho lower Appellate Court 
be hold to hove been a minor at the dato of her 
maimgo. C Umlalonhessa v. Bajab Ali Qei 
— Dowcr-lfideu). lien of, for unZid 

doi^r, nature of-Transferee of lion, porit.VmTnd 
rxghisofe 

A Muhammadan widow, who is lawfully and with, 
out force or fraad in possession of her husband'a 
property, U entitled to retain possession of such 
property m against his other heirs until her doww 
u satisfied, ©von though such possoscioo was net 
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Muhammadan Law— contd. 

obtained with the consent, express or implied, of, or 
under an agrcertient with her hnsband or his other 
heirs, and such property would not be 
among the heirs until the dower debt is satisfied. 

Avendeefrom a .i.uhammadan widow in posses- 
Bion of her husband-s property for payment of her 

dower is entitled to retain P": 

perty sold to him as against the heirs till the unpaid 

dower-debt is satisfied, hut the sale itself is invalid 

and not binding on the heirs. 

(Authorities review'ed. I , . i 

Per AWuv hahun, Ojjg, C. J.-A Muhammadan 
widow can transfer a Qower-debt as also her nght 
to remain in possession as a means ol realising that 
debt it may be that she does not ai;qmre all the 
rights of a mortgagee properly so called by virtue 
of this lien: for instance, she may not be entitled 
to sue for the sale of the property to realise the 
debt or to claim a preference as against an auction- 
purchaser in execution of a deciee passed on a 
mortgage executed by her husband, but to the 
limited extent that this right is recopieed as 
security forpuyinent of the cio»<er-dobt, there le no 
reason why it cannot be passed to a transferee of 
the dower-debt or transmitted to her heirs. 

Per Se>hayiriAiyar, J -The right to letam posses- 
sionand to pay herself out of the proceeas which 
a Muh mmadan widow acquires to realise her 
dowoi debt is not of the same kind as the lien 
considered in English cases, It is more in the 
nature of a charge on the property, because the right 
to pay herself out of the income is incidental to the 
possession taken by a widow. M Beeju Bee v. 
MooKTHOJi Sahib, a7 M. B. J. 6a7; i;6 M. L. P 
U L. W. IhO; M. 214 

Gift— Eeba-bil ewaz— FaiZure to prove 

consideration, effect of -Party failing to prove coiu 
eideration, whether can claim under simple heba 
— Pleadings and proof. 

A hebiA-l>il‘ewu», which is a gift for consideration, 
has incidents very different from those of a simple 
(fift heba Iherelore, if a party claiming under a 
deed of l,eba.biUewaz fails to prove the passing of 
consideration for the heba, the heba cannot bo treated 
as valid as a simple gift without consideration and 
accompanied by delivery of possession. C Jidda 

Jan Bibi v. Baktar 420 

— — — SUCCCSSi AZtcnaZion one heir 

to discharge debts of deceased, whether binding on 
CO heirs— Co-heirs, whether bound to pay share of 

dtbtn 

A voluntary alienation by some of the heirs of a 
deceased Muhammadan in possession of the estate, 
for the purpose of paying the debts of the deceased, 
is not binding upon the co-heirs who do not join in 
making the alienation, but in view of the provision 
of the Muhammadan Law that the payment of debts 
takes precedence over the inheritance, such an 
alienation can only be set aside on condition of the 
claimants paying their share of the debt due by the 
person through whom they claim title which has 
been discharged by the sale. O Ahmad Bbah v. 
Abddl Samad, b 0. l. j. 721 

- — Qreat-grandfathePs gi-eat-grand- 

fathers descendant in agnatic line and daughter’s 
son, priority as between— ’lUftiduary heirship — (Jra/id- 
. father, meaning of. 


Muhammacian Law— contd. 

Under Muhammadan Lawthe great-grandfather’s 
ffreat-graudtather’s descendant in the aguatio-lme 
is entitled to succeed to the estate of the propwitus 
as a residuary heir in preference to his daughters 

Agnates, however, remote, are entitled to inherit 
as residuaries in the absence of nearer agnates and 
residuary heirship is not confined either to the 
father’s descendants or to grandfathers grand- 
father’s descendants, but extends to the a^ate 
descendants of a “true” grandfather, ho wever highm 

ihe word ‘grandfather’ indicates, in Muhammadan 
Law, an ancestor in the paternal line, however 

The examples given in the Muhamma^n texts 

are only illustrative, not exhaustive. M Abdob 

Samad v. Chi.'NATHambi Sahib, M. W. N. 

37M. L. J. oy , 

\Vdq f — Cy pres, doctrine of, applscabiMV 

oj, to /ndia— oajjadanashin, powers and duties 

Court, whether can remove sajjadauashm-- Urs 

and ’•fateha", performance of, legality of^AppeM, 

second -Remand -Matter decided in order of remand, 

whether can be re-opened. 

The doctrine of cypres, being in harmony witn 
the spirit of the Muhauimadsn Law relating ^ tne 
admiuiBtratiou of chanties, is applicable to India, 
and is applied when from lapse of time and 
of circuiustAiiccs it is no longer possible benetioialiy 
to apply tne property left by the founder or donOT 
in tne exact way in which he has directed ‘it to 
applied but it can only be applied beneficially for 

similar purposes by different means. 

A »./ourt hM the power to remove a saigadanasnin, 
or to appoint a new man in the olfico, supposing it W 
bo one which truly involves the performance of tbe 
duties of a spiritual and religious character 
rabiy connected with the personality of the sajjada- 
nasnin, unless there is very strong and 
of custom and usage by which it can be shown tha 
the saj/udanashin misconducts himself in hie omw 
he cannot be interfered with by the Court. * 
ordinary law of waqfs, with such modifioationf as 
may be required by the practice of the lartitoMon 
concerned or of similar institutions, applw® «® * 
sajjadauashin. . .-j 

ihe peiformanc© of nrs and fatehas 
according lO the Muhammadan Law, as admimwre 
in Indii, if these rites involve the distribution of toou 
to the poor. 

It is not opea to the High Court tore-open 7 
decision arrived at by it in an order of reman i 
second appeal, when the matter again ^ 

before It alter remand. iVl Scjjada 
Habit, ,iyiy M. W. N. 002 * ^ tf 

Famap settlement by way of ws^i 

raZidiZy o/-Te8t determining vilidity^MaintenanM 
— daccess>us allowsn^s in ^awour of 

persons, validity oj — Parties, whether can ^ ^ 

lAVuitd wakf —L'oiwZrucf ion of doenment—M 
man Wakf Validating Act (VI of vhether 

retrospective. ^ 

A wakf created before the passiog of tM 
man wakf Validating Act, in 
charity is illusory and in which the chief, h n^ 
sole object of the settlor, appears to h»T0 o*®® " 
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Muhammadan Law — contd. 

create a settlomont in perpetuity for the aggran- 
disement of the family, is invalid in law. The t-st 
to be applied in determining the validity of such a 
loahf is whether there is a substantial dedication of 
the property to charitable uses at some period of time 
or other. 

Statutes which are properly of a merely declara- 
tory character have a retrospective eiTect. But the 
nature of a Statute must be determined from its 
provisions, and the mere fact that the expression 
“it is declared" has been used is by no means con- 
clusive as to the true character of the legislation. 

The Mussalman Wakf Validating Act is not a 
purely declaratory Statute and is not retrospectivo 
in dperation. The language used in sections ^ and 
4 of the Act loaves no room for doubr that the 
Legislature intended to make it< provisions applicable 
only to loakjs created after the date of the enact- 
ment. 

A scheme for the grant of maintenance allowances 
to the members of a tamily which is founded on 
and is intimately associated with rvakfs that are 
inv-tlid in law, cannot take effect. The assertion of 
the parties or tlicir representatives cannot validate 
an illegal wakf, and the Court cannot be iitihsed for 
the enforcement of a scheme elaborately devised to 
carry out a plan of family aggrandisement under 
the colour of a wakf in contravention of the whole 
policy of the law. 

Whenever a ti-al/ is created, tho ownership of the 
appropriator in the thing dedicated is extinguished 
and there is a detention of the thing in the implied 
ownership of God in sucli a manner that its proEta 
may revert to or be applied for tho benefit of mankind. 
OoDsociucntly it would be wrong to assume that a 
person creating a wakf, in which there is a provision 
for tho maintouance of the members of his family, 
could ever have intended that such maintenimee 
would be a charge upon the dedicated estate 
The creation of a succession of allowances for 
maintenance from generation to generation in favour 
of unborn persons, which are not charged upon aa 
estate apart from a scheme of valid wakf, does not 
appear to be recognised by Muhammadan Law 
A well-known rule of con-tniction of a document 
which offends against tho rule against perpetuities 
is that tho document is first to bo construed with- 
out reference^ to tho rale against por]>ctuitics and 
then the validity of tho disposition mtde by it is 
to be tested by tho application of the rule C 
Hsbibullau V . SotBMAN Ql'adkb. 8 J C L. J. 102: 24 
0. W. N18^ 764 

_ for relfgijiu and ehartlabU purponen 

Sfidewctf to sfcoic contrary intention oj eettlor, 
whether admUnble. 

Whore *cakf$, which hove beencreatod by document, 
in terms establish religious and oharicoble trusts, 
evidenoe is not admissible to show that the settlor 
Imd no intention to give effect to the tmsta or tliat 
the tmsts ware not in fact given affect to C 
JfoBAMBO Nagob 0 A Root Jalil, 80 O.L. J. 87 597 

- ' ■, validity of—AdmUMion of parfiet, 

eject o/ -Court, whether bound te enforce illegal 
tranMUliam where pariie* do ao( obfeet. 

Where the chief, If hot the aole, object of a waif 
a to oieate a Mtelenont in perpetaity for the 
gfrandisemont of the family nf the testator, the 


Muhammadan Law-- coucld. 


deed of tenkj is invalid and inoporativc in law. 
To amount to a valid there must bo a sub* 
stantial dedication of property to charitable uses 
at some period of timo or other: where this is 
not 8o« the Courtis not bound by the assumptiou 
of the parties as to the legality of the u'akf and 
cannot be invited to adjudicate upon their claim 
in relation thereto. 

If the illegality of a transaction is brought to tho 
notice of a Hourt, tbe Court will not assist the 
person invoking its aid, even though tho defendant 
has not pleaded the illegality and docs not wish t(» 
raise tho objection. C AriRCLtd v, llAhinviLA^ HO 
O. L J 241: 24 C W. N. SOfi 773 

Musatmafi Waqf Vandatingf Act (VI 

of I 13). whether retrospective. Bee Mrn*v 

MADAV I AW — Waqf 764 

Nesrot able instruments — h u q d i- 

ilaker of hiiDdi, liability of extent of 

The maker of a hu7idi is responsible for the 
money payable thereon, and bis liability is not 
discharged by the holder in due course getting pay* 
ment of what is due, and tho ultimate drawee is 
entitled to recover from the maker what ho paid 
on it. O JniMMAN Lac v. BiugwandaSi 6 0. L J. 

49 ^ 652 


Nefifotlable Instruments Act (XXVI 

of I8B1). S. 80— Pruniissory Dote- Oral 
agreement as to payment of interest, admissibility 
of. See EvideacI': Ai r, 8. ’, prov. 2 ) 24^ 

N. W -P. Rent Act (XII Of 1881), s. 9. 

See Agra Tenancy A .t, 8 ?2 (ct 85 

Opium Act (I of 1878), s« 9 (c)-lilcgai 

possession of o))iam. See Criminal Procbduub 
Code, s. lO^i 150 

S3. 9 (C)» (e). 1 4 — Illegality in 

eicreise of right of search, whether invalidates con» 
viction. 

Mere illegality in Ibo exercise of tbo right of 
search under tlic Opium Act is not in itself a 
Rutlicieut ground for setting aeido a conviotion 
under tl>c Act Pat LalU Pandit r, EuPEKum 
20 Ck.L. .1.745 153 

s. 14 153 

Si 14— Search after sunset without 
witnesses, validity of. Bee t kiminal Procedure 
Code, h IOh 150 

8. 20 —Failure to forward opium seized 

to nearest »’olice Siotion, elfcct of. j9« Chiminat. 
Procedure ' ont;. s 150 

Ou ih Estates Act (I of 1869), Sch. IJ 

Title acqoirtd, nature of. tee Uedbh-i‘ro. 

I'RIETARV HoDOINO* 

Oudh aw8 Act (XVIIf of 1876), 8i 10 

^Pre.emption Notice, i»*ue of time of—Oontraet 
of Mle entered into prior to issue of notice, eject 
of— Fraud, absence of^Period during lehieh notice 
should remain iiSixed^Co-sharere aware of notice, 

effert of . . • 

. In ordor to comply with tbo provisions of seotion 
•Oof the Oadh Lews Act, it is not nscosrery that 
the notice most bo issned before any contract to soil 
hae been entered Into: (bo nothv to qnite if it 
Is tosned after the oontraot hae been entered Into bat 
before the aetoal eale hae been complotedi nor is it, 

In the nheenc^ nf any fmml on tho part of tho vondor 
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Oudh Laws Act concid. 

ortho veiulcc in the publication of the notice, iiecc3* 
sary that the notice should remain affised on the 
ch(vipnl or othev public place of the village i a which 
the property is situate for tho whole period of three 
months, especially in a case where it is found that 
the notice did remain so affixed for a sufficiently 
Ion" period, that the co-sbarers were aware of the 
issue of the notice and that alon" with the affixation 
of tho notice the proposalof sale was not.fied through, 
out the village by beat of drum. O CiiiR\N^ ^ 
Muuan Lat,. G 0. b. J 501 

Oiidh Rent Act (<<ll of 1886)* Si 

107 (H>, declaration of undcr-proprictary 
ri^'hts under, etTuct of. Sve Mcafii^ar 45^ 

" — 35 , 108, 135-C'ii-a procedure Code 
(Act V of 0. ll, r. 3— Joinder of claims— 

Claim for share of profits as co-sharer, ivhcther can 
he joined ‘ivith claim for arrears of revenue as lam. 
hnrtiur, 

A plaintiff can join a claim fora share of profits 
as CO. sharer with a claim for arrears of revenue, 
etc , as lainbardar in one suit. Section 108 of the 
Oudh Rent Act docs not contain anything which 
would make this improper or unlawful, and under 
Order If, rule 3 of the Code of Civil Procedure, 
read with section 135 of the Oudh Rent Act, a 
plaintiff can unite in the same suit the two causes 
of action. O Bueeu Siiaskar Datt v. Kedar 
Nath. 32 0. C 18h I U P. b R (J. C.) b5 455 

L-s. 103, Cl. (5-A) — Forbearance to 

file non-maintainablo suit, whether good coi^ 
sideration for compromise. See Compromise 104 

S. 1 35 456 

— Chap. VII A, applicability of, to lands 
held rent free See Evidence Act, 3.63 667 

Pakkllal lands, meaning of. See Civil 
Puoceoore Code, a. 11 33 

pardanashin lady, contract with— 
lost for determining, validity of transaction. See 
MORTOAGE 131 

Partition, suit for— Prayer for demarcation and 
possession of share, whether includes ejectment— 
Ejectment, whether can be granted. 

A suit in which the plnintiff asks that certain 
turvey numbers be partitioned aud poaseasion given 
to him of bis particular share as demarcated, iooludes 
claim to relief by ejecting any defendant who 
raises the contention that the plaintiff ia not entitled 
to partition of one of those survey numbers and 
surveT number is in such defendaot s 
aa ion and ownership, he mere fact of the 
pfaintm not specifically asking for relief by ejecU 
^ t f defcndaniB from any part of bjs demarcated 
nf which they had possession, would not debar 

Sr? ourt frlm granting such relief if the Court 

^AEAINDAS V. BUT0^^1| 

ripTS, liab‘6ty of. foi negligence, extent 
part n®y of partner! See Contract Act, s. 263 

,rftrie*ACtXLVoria60),S.7l, 

offence under Factories ^A^c^ 

gee Pactoribs^ •2Q2_Jfurier, of, 

— Iffl insane fits some Hme previous 

by person subject of nature of act, absence 

to ^cunence-KnowU^ Jponsibim of accused-. 

of, notproved-CTU 
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Penal Code— contd. 

Conviction— procedure— Practice —Criminal Proce- 
dure Code (Act V of 18^8^, s. 401. ^ vv j 
The accused was charged with having stabbed ms 
wife with a knife as a result of which she died it 
was proved that aometime before the occurrence 
he was subject to insane fits, but there was no proof 
that when he committed the murder he did not 
know the nature or the consequences of 
The accused was convicted and sentenced to trans- 
portation for life: . .. .l . *u« 

Held, that the conviction was right, but that tne 
papers should be submitted to the Government 
under section 40i, Criminal ProceduM Code, for 

suchactionasitmigbt think fittotake. IVI 

SAWMi Asari, /u re, 10 L.. W,377; (1919) M. 

796, 26 M. L. T. 361; 20 Cr. L. J. 828 

— ^ 147 — Criminal Procedure Code (ict V 
ofmSJ,ss. 105 (3), 423 (p (b). HVJ-RioHng- 
Ckarge not specifying common object of unUwful 
assembly— Prejudice to accused, absence of-i^ogu- 
larity -Security to keep peace, whether enhtneemen 

An accuged person entitled to know what he is 
beiQg charged with. 

Where u person is constructively made liable for 
the acts of another under section i *7, Ind.an Fenai 
Code, it is especially necessary to set out in the 
charge the common object of the assembly, 
the absence of particulars regarding the 
object does not prejudice the accused in their 

defence, the irregularity would be f uL 

637 of the Crituinal Procedure Code, and the UigQ 

Court will not interfere . 

In dealing with a case under section 147, rena 
Code, an Appellate Court is expressly 
to pass an order nnder section 106 (S' of tlm Cnm 
nal Procedure Code requiring security 
peaco from the appellants. The making of sue 
order does not amount to enhancing the 
N Uabaraj Si.nob v. Emperor, ^0 Ca. L. 

-8. 182— Girin? false information of 

threatened breach of peace ^Barden cf , 

Offence^ e$$entials of -Criminal P^veedure 
(icf V of 1898), 3 478, preceedtnff under^ifo[^<^ 
to accused^ wket^r neceeBary^Failure to give noticet 
effect of. 

Whe.e prooeediugs are initiated against a person 
under section i82 of the Penal Code for giWng f^*®' 
information of a threatened breach of the peace, it 
is necessary for the proseoution to prove not merely 
an absence of a reasonable and probable cause for 
giving the information but a positive knowledge or 
belief of the falsity of tho information given. 

AlthoQgh notice to the person immediately era* 
cemed is not essential in a proceeding under section 
476 of the Criminal Procedure Code, yet an order 
passed without such notice, particularly where there 
is no evidence one way or the other to show a dis* 
honest motive, will not be upheld. O BrindaBAK 
V Eupbrob, 6 0. L.J. 467: ^0 Ca h. J* 791 695 

— St 228 in verandah of Coufi-^ 
Offence. 

Accosed had a scuffle with some person in the 
verandah of a Court room The Chaprasi of the 
Court intervened and put an end to it« Ko inter* 
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raption was caused to the Court and it was found 
thac there was no intention on the part of tho 
accused to insult the Court: 

Heli, that the accused was not guilty of an offence 
under section 228 of the Penal Code. A Manohai 
Bam V Emperob, 20 Cr. t. J 777 617 

s. 269, 8Cop9 and applicahility of — Madras 

City Municipal Act (III of 190 $ 368— 

po.o patient directed to be refnoved Health Officer 
to Isolation Hospital— Removal to ieolated house^ 
whether unlawful disobedience of order— Prevention 
of infection— Prosecution^ what to prove. 

In a case under Eoction Indian Penal ^ode, 
the prosocutiou must make oat not onlj that there 
was disobedience to an order ot an executive 
officer directing the doing of a certain act Co pre* 
vent the spread of an infectious disease but also 
that the disobedien'Ce was unlawful and negligent 
and hal also tlic effect of spreading the infectious 
disease. The gist of tho unlawful act is that there must 
be danger of the infection spreading. If care is 
taken to avoid tho iofectioD, the act cannot be said 
to be unlawful or negligent and no offence is com* 
mitted under the section. The mere failure to 
carry out an order which could otherwise have been 
bona fide obeyed by the avoidance of the danger of 
infectiODi cannot bo regarded as an offeuce under 
section of the Penal (}odc. 

The Health Officer of the Madras Muoicipality 
directed tho removal of a smalUpox patient to an 
Isolation Ilospital, but tho patient’s father removed 
him instead to an isolated houte under tho advice of 
his doctor: 


field, that the disobedience to the Health 
Officer's order under section 368 of the Madras City 
Municipality Act did not amount to an offence under 
section 26 .^, Indian Penal Code, as tho accused's 
action pro wonted tho spread of the infectious disease, 
lA Kandaswaui McoALtAR, /n re, 20 i R I. 
765i 26 M. L T. 3^6; lO b. W 627: 3^ M L J.80 689 
8S.300»302» 304 —Murder — AssauU 

causing death— Offence, 

The accused, two in numbor, who were incensed 
agai^*^ ^he deceased, committed a brutal assault 
upon the latter who was defenceless and unarmed^ 
and caused bis death: 

BeUl, that the aoensed were guilty of mordor. A 
Qaeib v » Empesos, <7 A. L J. 988j 20 Ce, L« 

302 495, 828 

SS. 302f 392 —Murder and robbery 

m^Svidence— Recent posseseion of stolen goods— pre* 
sumption. » # 

In a case in which mordor and robbery form part 
o( one tTMweiion, the recent and uneapUIned poe. 
.eMionofthe .tolen property by the aooiued u not 
oalT oreeumptire evidence agaloii him on the charge 

N * hI"? 

— 0 , 37 9 f oflenos under, not of the same 

kind ae one nnder e. «80. 8 « Cwiujial pBocaouaR 

OoDEa • 8t4 159 

- 380, offeaoe nnder, not of the same 

kind M one ooder e. *79. Oaiiu»*i. 

CoP»,e*M 


Panal Code — couoKi. 


S.392 4SI 

S. 4H — Peraon fojnd in possosaiun of 

stolen goods one year after theft, whetlicr bound 
to explain posBGssion. See Evioe.vce Act, a. 114, 

IK. a) 819 

■ S« 420— ^beating -Guilty knowledge — 
Burden of proof. See Cni.Mi.VAr, Pboceol're Code, 
9. 437 609 

Pieaderand client '^Pleaderf whether can 
effect compromise in respect of maltcrs outside 
scope of suit — Compromise, validity of — Civil 
Prjcedure Code (^Act Fo/ i90V, 0. XXXVIlf, 

rr 5, Decree passed in suit— subsequent^ 
in respect of same property^ maintainability of — 
Attachment before judgment- AttachTnent ajter 
decree f whether necessary -^Question of law^ whether 
can be raised at any stage— Procedure — Evidence 
Act (I of 1^72^, s. 35 — Report made by peon in 
execution proceedings, admissibility of. 

The authority of a Pleader to compromise a suit 
vOn behalf of his client, docs not extend to his 
effecting a compromise in respect of mutters out* 
side the scope of the suit. 

Where property is attached before judgment, the 
fact that a decree is made in the plaintiff s favour 
does not determine the attachment, which continuos 
in full forco. 

A question of law raised upon facts which are 
on tho record, can be raised at any stage of 
the suit. 

Where a decree is obtained in respect of certain 
property, and a suit in respect of the same property 
is brought by a person, who is not the representative 
of the judgment debtor affected by tho decree, before 
the decree is pat in execution and there are no 
proceedings pending in %vbich an application nnder 
section 47 of the 1ivil Procednre Code could bo 
made, that section is no bar to the suit. 

The peon's return in execution proceedings, being 
an official record made by a public servant in the 
discharge of his official duty, is admissible in 
evidence. Pat IISRAMUA Nath Bardopadiiva v, 
Sobbndea Natic Mitsa, (1919i Pat, 46$ 20 

Plead In firs— Adverse possession, title by, not set 
up in pUiint—Plaintiff, whether can succeed on plea 
oj adverse possession. 

The question whether a plaintiff can sncccod on 
a title ty adverse possession not sot up in the plaint 
depends mainly on the facts of each particular case, 
and more particularly on whether tho defendant 
has or has not been taken by surprise and whether 
ho has bad an opportunity of meeting tho case so 
set up C Bata Kbista Pbamanick v. Subuaits ov 
TnAECB JooBNDBA Natii Uaitv 639 

Procedure— Issue not rofssd in pleading— 
Court, whether can frame issue. 

An issue which docs not arise upon the pleadings 
of the parties ought not to be raiMd by the Court. 

The fact that the parties are ready with ovidonoe 
upon tho issue is no justiQoation for raising and 
trying it. C Kiaoo Kbiseha Fai* v. Iedba Bjiusan 

Ocm 975 

Precedents, valu* of-^Applualton of ruU$ to 

fartieulor faett—Vondor and purehaier-^^Conoime- 

tion of doeument-^ontraet, foA«fi computed 

Document to ^ drown up by Vakil, vhelber eondU 
tionprecodent —Bpeeifle performanoe. 
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Precedents- condd. 

Where a general rule of constrnctioti ha? once 
been laid down by authority, a dedsion arisii p from 
its application to a particolar set of faitbcaLnot 
operate as a precedent, for the ‘Cjy ren.ote d-«M O 
nf any two sets of facta beinp absolutely similar may 
be excluded, ^o Judge can be fettered by ai attempt 
by another .indge to lav d' wn any rule tf construe, 
tion based on his opinion on the facts of the case 
before him. 

When a document forms merely the basis of a 
future agreement, it is open to either party to 
suggest fresh terms as to the price or any other 
matter. The mere fact, however, that an agreement 
provides that a bargain paper is to bo made through 
a Vakil c«DDut of itseif prove that there is a condi. 
tion precedent to the agreement becoming effectual 
08 a contract B Govinu L,^xma> t* iliRafiiAM) 
filAKCUABAM, 21 BoM. L. tt iOVJ 8Ci5 

■ , value of- See Civil Frocrm’rr Codi:;, 

8 . 151 252 

I* l*C“CHiptlOn»Ttglifo;, nature of —Sale— ‘i enrfor 
entitled to only a portion oj ■property sold-Pre- 
emptuTyV-heiher entitled to proportionate abatement in 
price, 

A. right of pre-emption is a right of substitution, 
and the pre-emptor steps into the shoes of the 
vendee in respect of all the rights and obligations 
in respect of the sale transaction. 

In the case of a sale of landed property where the 
vendor is found later to have owned only part, the 
purchaser, if ho has acted bona fide, is not compolled 
to sutrendcr the remuant portion of his purchase 
to a pre-emptor at a less eum than (hat which he 
paid for the entirety of bis purchase, if the pur- 
chaser elects to abide by hia bargain and retain the 
residue at the amount he paid for the whole. P 
BisiiEN SiNCiU V Bisii'i, I' d IV R. 19 ih 566 

— ..I ■■ Sale— Mortgage, whether sale— Stringency of 
terms, effect of— Appeal, second— Fmding that 
transaction is not sale, whether can be disturbed. 

The onerous character of a mortgage does not 
necessarily lead to an inference that a sale was 
clothed in the form of a mortgage to defeat pro. 
emptioD 

Ihe stringency of the terms of tho moiigage 
coupled with other cvideuco adduced may justtfy a 
conclusion that the men gage was used as a cloak, 
but' if the Court competent to express an opinion 
on the evidence, (in the light of the probability 
suggested by the Btiiugcncy of the terms, expresses 
an opinion adverse to the pre-emptor, its finding 
cannot bo disturbed in second appeal. O Mata 
Bin V. Kewal 892 

Presidency Towns Insolvency Act 
(111 of 1909), SS. 9 (b), 55, 56— 

Insolvency proceedings— Mortgage by insolvent on 
eve of bankruptcy, validity of— Good faith — Inter.ticn 
to delay or defeat creditors, absence of Mortgage, 
whether act of insolvency— Preference to mort- 
gagee. 

The Official Assignee in mi insolvency applied to 
hare it declared that a mortgage executed by the 
Insolvent on the eie of his bankruptoy was inopera- 
tive as against him 'Ihe mortgage was executed 
by the insolvent’s son and wife in addition to himself, 
the wife and eon joining as they aUo mortgaged 
Ibeir intercBt in the mortgaged property. It pur- 


Presidency Towns Insolvency Act 

— COQtd 

ported to secure an antecedeut debt, which was 
OKtabli^hed, ns also a new advance: 

Hein. that the. matter was properly brought 
fi>rw8rd by way of motion in the bankruptcy, as the 
Official Assiiinee claimed to eet aside the mortgage 
affecting the property of the insolvent and this 
was a claim on a title higher than that of the 
insolvent; 

2) that, the intention to delayer defeat other 
creditors not having beeu established, the mortgage 
was not an act of insolvency under section 9, sub* 
section b , of tho Presidc-ncy Towns iDSolvency Act; 

(A\ that ae there was no ground for disputing the 
good faith of cither party, the mortgage could not be 
said to be a voluntary tiansfer under sec'.ion 55 of 
the Act 

4 that as it was not established that the mort- 
gage was executed with the object of giving the 
mortgagee a preference over other creditors as 
contemplated in section -‘'6 of the Act, it could not 
be said to be inoperative against the Official 
Assignee. C Kai Mouan Shaw, Re 175 

S. 36 Examination of insolvent, hoto to 

be conducted— Creditor, whether can take part m 
examination— Examuiation of mortgagee from in- 
solvent— Mortgagee, lohether entitled to costs— 
Practice. 

When an insolvent is examined under section S6 
of the Presidency Towns Insolvency Act, tbecredi- 
tors have no riabt to take part in the examination. 

VN here at the instance of certain creditors of an 
insolvent, a mortgagee from the insolvent prior to 
the insolvency is examined nnder section •'Ifi of the 
Presidency Towns Insolveucy Act, with a view to 
challenging the mortgage, and at such examination 
the mortgagee is represented by Attorney or Counsel, 
he ia not entitled to any costs against the creditors 
at whose instance the examination is held. C Anbbd 
Prokash Gho:E, In the mutter of, 46 0. 795; 210. W.. 

N. 68 362 

— ■ — S« 38 (b)— Discharge of insolvent, suspen- 
sion of , effect of— Final order, whether necessary— 
P» acti'ce o/ Bointov Htgk Court — Practice contrary 
to law, whether can be upheld — C'l'fil Procedtire 
Code (Act V of 90 J, s Wt— Injunction, suit for, 
agatflst publie ojSicer — Jfotjce, failure to give, effect 
of. 

A was adjudicated an insolvent and an order 
was made vesting his estate in the Official Assignee. 
Thereafter he applied for bis discharge and an 
order was made accordingly, but under section 88 ( t) * 
of the Presidency Towns Insolvency Act theopeia- 
lion of the order was suspended for one year. . 
Three years after the date of this order J aogoired 
a business and the* Official Assignee, in view cf the 
fact that no final order of discharge had been 
made, took possession of A'a stock in trade and then 
reatorod possession and allowed him to continue 
his business cn condition of hia making* payments 
for the benefit of his scheduled creditors. Ihe 
Official Aesigneethen. threatened to take possesaion 
and A filed the present euit to recover the sums 
which he had paid, for damages for trespass and 
for an iojnnotion for the threatened treapsse. 
Upon a preliminary objection being taken that as 
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Presidency Towns Insolvency Act 

— CODCld. 

A bad not giron notice as required bj* section ^0 
of the Civil Procedure Code, the aait was not Tnain* 
tainable, be dropped his clam for damages and 
for the monej paid; 

Held, I that the suit in respect of the iojutic- 
tion for the threatened trespass <vas maintainable, 
even although the required notice under section hO 
of the Civil Procedure Code, had not been given : 

(2) that the order of discharge operated from the 
date mentioned therein, oud that A waa entitled 
to the injunction for which he prated, 

Tho practice of ths Hombay High Tourt requiring 
an insolvont whose discharge has been suspended 
to appear and obtain the lioal and absolute dis- 
charge after the expiry of tho poriod of suspenbiou 
is contrary to law. 

Practice is a useful guide where a Statute uses a 
language of donbtful import, but a practice which 
is in contravention of the law, even if such practice 
be the practice of a High Court, cannot make law. 
ful that which is unlawful B MURAnAOLV SitAUji 
r. B. N. Lang. 21 Bom L. R f>80 627 

S. 55— Good Faith no ground for dis- 
puting— Voluntary transfer. See Anti, b 9 (Ii) 

1 75 

8 56 — Intention to delay or defeat 

creditors, absence of. See Ante b 175 

Prliicltjal and a9rent -^Agent empou'ered 
to conduct suit in any manner — Agreement to abide 
by special oath entered into by agent, whether bind- 
ing on principal. 

An agon' who is empowered to conduct a suit in 
any manner ho may deem fit, even to the ^-xtent of 
withdrawing it or entering into a compromise, must 
be deemed to possess a power to bind hi* principal 
by an agreement to abide by a special oath cutered 
into with the opposite party O Jhahhu v Zahiu 
A ll, 22 0. 0. Ifll; 1 U P L. B. (J 0.#8« 453 

Privy Council — Gn'miHuf jurisdiction — Inter- 
ference by Board, tchen permissible. 

The Judicial Committee of the Pr^^'y Council is 
not a Court of Criminal Appeal, but there is a class 
of cases which falls within the category of the ruling 
in Dillet, In re, 16>*7< 12 App Cas. 4^9: S6 I-. T «Ifii 
86 W. K. Nit 16 Cox 0. C. 24 , in which the Sovereign 
is advised to interfere where there has been a mis. 
carriage of justice referred for its meaning to the 
fundamental principles of justice, for instance, if 
theie has been anything corum non judiie P C 
boooi tf. Euperob, (19:9j M. W. N. 746; 20 Cb- L. J. 
799;2N. P. L. B. (P. 0.)26 703 

Prize Court— Fmel belot^ing to neutral 
having hostile commercial domici'f, toA«(A«r ran (e 
eondemned—Orders in Council, effect of—t'roicn, 
right of, to alter law applicable to Prise Courts, 
Where it is found by a Prise Court that on the 
outbreak of war a claimant who is a nentral subject 
had his commerc^l domicil in enemy territory and 
that at the time of the capture of the vessel and 
for a long time after be bad no intention of remov- 
iog that domicil to a nentral country, the vessel must 
he oo^emned as lawful prise 
While the Crown cannot by Orders in Council 
|>reeeribe m* alter the law to be administered by a 
Covt of FHse« tho Oonrt would act on Orders in 


Prize 3ourt-concid. 


Council in every case in which they araonut to a 
mi'igation of the (brown’s rights in favour of tho 
enemy or neutral, as the case may bo B 'he 
Kabadi \z, £- Bom. L R 9<4 372 

Prov!n:l?I insolvency Act (111 of 

1 0/)i Si 20 - Accrirer, position oj — Suit 
against Receiver — Sanction ot Court, whether neces- 
sary Contract, Joint — In-olvencg of o«ccf>.ro»i/ror^or 
whether absolves others Suit ayfiinst solvent coni 
tiaclnrs, mointaiiiahihty of 

A Beceivi r under tho Provincial Insolvency Act 
is exactly in the same position as the trustee in 
bankruptcy Tho whole of tho property of the 
ipsolcent vests in him and he remains the owner 
thereof uuiil he is discharged, and ii this respect 
there is a diilerence be-woen the apponrmenc of 
such eceiver and one appointed in an action Iho 
saccliun of the I onrt, therefore, is not necessary to 
the institution of a suit against a eceiver appointed 
under tbs Provin>-ial Insolvency Act. 

A pica that a co-contractor was discharo-ed bv 
bankruptcy or an order of discharge is a good 
replication to a plea in abatement of the suit for 
nen-joinder It is no answer to a claim that if one of 
the co-contractors becomes insolvent the otheri 
are not. liable C Aurita Lit Ghosb u Nikaiw 
CQAT iOBA, 80 C L J 616 


— 8* 37 Fraudulent preference, proof of, 

requisites of Burden of proof 

Where a transaction is impugned as amounting to 
fraudulent preference wirhio the meaning of section 
8 of ihe ' rovincial 'nsolvenoy cc, tho burden lies 
on tho Receiver, or tho creditors who impugn the 
transfer, to make out that the transfer was made 
with a view to give preference (tis not sufficient 
to prove that the transaction took place within three 
months of the insolvency, and that in fact it had the 
effect of giving preference to tho transferee it 
must be shown positively that the transfer was 
made with a view to prefer the creditor to whom tho 
transfer was made, and unless such an intention 
is made out, the more fact that the transfer would 
have such an effect is not sufficient to bring the case 
within the scope r,f tho law M Bappu Bedoiab v. 
(iPFicuL Ab-ionie, Tinnevellv, «7 M. L j 246- 
(i9<9.' M. W K. N 6; lO 1 .. vv 864 . 642 


s. 37 -^Fraudulent preference^ what w— 

Payment made to ireihtoren eve of bankruptcy^ 
Preeumpticn-^ Burden of proof. 

An Insolvencj Court is justified in bolding tbat a 
payment to a creditor made by a person, who ot the 
time of each paytnent is onable to pay his debts, 
must bo taken as a piymcnt with a yiew to prefer 
that creditor, if it is ostabliehed that the payment is 
znad^ of the debtor fi own accord not in the ordinary 
coarse of business, and without any sort of pressure 
being brought to bear upon him. 

Id ary event if a man on the eve of bankruptcy 
makes a payment to a particular creditor, tbe 
presumption immediately arirca that be makes that 
payment with tbe dominant yiew of giving a pre* 
feienceto that creditor over bis other creditors 
* bo fact that tho debtor wssinsolyent when be 
made the payment, and knew that he was insolyent, 
causes tbe onus of proof to shift, and it is for the 
creditor to wbcni the payment has b^en made to 
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Provincial Insolvency Act— c^icid. 

show that ths payment was not made with a view 
to prefer him. P Lab«u Ram t, Purax Chand, i30 
P. R. i9l9 421 

Pr ivincial Small Cause Courts Act 
<IX of I837)« s. 13, 3ch. 11, Art. 33 

— \taintenancey arrears ojy asiiynmcnt of — Suit to 
recover arreurs^Jurislicliort of Small 'lanss Courts 
Assignment of 7naintenancc duo to member of tar^ad 
or Aliyasauthana Jamily, validitt/ o/^Tra* sfer of 
Property Act (IVo/ 88 scope and uppficabiltty 

of, 

A suit by an as>!gnoo of arrears of maiotcMiance 
which had accrued due to the assignor for the 
recovery of sucli arrears is nut cognizable by a Small 
Cause ^ ourt * 

Per SesKagiri Aiyar^ J. — A rijrht to maiiiteoance 
which falls due to a member of a Malabar fanvad 
or an Aliyasanthaaa family is capable of assignment 
and is “property” within the meaning of section 6 
(a) of the Transfer of Property Act, its assiguroeut 
b^ing not opposed either to the principles of sub- 
clauses d- uud h of the section or to the general 
law M Sesuahi'a Hegcadi; u. Ciiandayva Heggaoe, 
37M. L. J. 40i 655 

— ■ S« I 7-* Decree, ex parte, appfication to set 

aside — DjpMif nj decretal amnunt, when to be made. 
When an application ia made under ecctioo 17 of 
the Provincial Small Cause Courts Act te set aside 
an ex parte decree, the deposit required by the section 
need not be made at the time of presenting the 
application. The provisions of the section not 
being mandatory, it would be a sufficient compliance 
therewith if the amoutit is da 'osited before tbe 
application is lieard. (VI Akula Aciiiaii v. Challa. 
pALTj Lakshminakasimham, 191* M. kV. N. Gd7: 37 
M. h. J, 433, 11' ij. *V 47i 926 

S. 23 —High '’oort, discretion of. See 

Civil Procedure Code, 0 XLVII, r i 44 

Puljllc hig'hiViy DeUciH-m, proofof, 

la order to establish a public right of way by 
proof of user alone, it is necessary to show that such 
a way leads from one public terminus to another. 
Ths right of way may, however, be held proved iu 
a road leading merely to a private pUcc of interest 
if it is shown that the owner has allowed the public 
to spend money in improving the road, in w tioh case 
dedication iniy bo inferred. O Dbani Ram v. 
Abuol Karim, i 0. 0 163 4^1 

Punj lb i-incS <sv 2 iue Act (XVil of 
1837), ss. I 16, I I7, I 53, cl. (xi7ii)- 

Jarisdiction of Civil and Revenue Courts —Djclara- 
tion that partilfon shall not affect plamfijf's 
interest, suit for, whether cognisable by Civil Court- 
Question of title. 

Where certain persona sue for a declaration that 
a partition of common land in a village effected by 
the Revenue Authorities should be declared inopera- 
tive 80 far as their interests are concerned, and the 
claim is based on the ground that the measure of 
right adopted by the Revenue Kuthwitios was 
inaccurate, the question of the measure of right is 
one of title wiciiin the meaning of seotioiis i \ 
l'7 and 5‘, cluuse xi'ii , of the Punjab band 
Revenuft Act, and tie suit is. therefore, oignisable 
by a Civil ourt P Jhhajjd w. Dallu, i 4 P t 

IKLd 4I9 

SS, II7, I53,cl. (xvll) 4I9 
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Punjab Tenancy Act (XVI of I8B7), 
ss 56, 59, 60, III, I 12— Occupancy 

tenancy, alienation of— Agreement recorded in 
settlement record, io7is(A<r can override provisions of 
Act— Intention of parties — Precedents, value of— Sub- 
ordinate Courts, duly of 

The provisions of the Punjab Tenancy Act in 
regard to the alienation of, and snccession to, an 
occupancy tenancy may be overridden by an agree, 
iiient valid according to the provisions of sections 1 1 1 
and I 2 of the Act 

An agreement entered in a settlement record must 
bo interpreted in a reasonable manner, and as a 
whole with due reference to all the provisions which 
it contains: it cannot bo construed so as to give in 
perpotuity to an occupancy tenant, his heirs and 
assigns an unrestricted power of alienating bii 
tenancy, unless such an intention is expressed in 
clear and unambiguous language, uncontradicted by 
other provisions such as those regarding the treat- 
ment of the tenancy on failure of heirs. 

It is always open to the subordinate Revenue 
Courts to consider previous decisions of tbe highest 
Revenue Court whicli appear to be relevant to the 
decision of a case pending before them and it is 
desirable that they ^ould follow such decisions, 
even when unpublished, where it is perfectly certain 
that the facts are iu all respects similar and the 
isme is the same. But anpublished rulings must 
be treated with more caution than published 
rulings. P P C C Ram Ohand v Kishan Chand. 3 
P. R 19 9 Rev. 531 

SS. 59, 67, 1 1 1 and 1 12 531 

Purakkjdl, meaning of. See jIadras Eitatks 
Land Act 3j3 

Registration Act (X Vi of 1903), ss. 

2(7), 17,49 —Agreement to grant lease on hap- 
pening of contingency, whether agreement to lease - 
Registration, whether necessary -“Decree" in * I' 1 2) 
(vi), msantnj of— Agreement adjusting^^suit relating 
to mitteis beyond subject-matter of suit, whether 
compulsorily registrable -Procedure -Ci'il Procedure 
Code (Act Xir of LSSi), s. 375— Civil Proceduie 
Code (Act Vof 9uSj,0. Xnil,r.9. 

An agreement that upon the happening of a 
contingent event a lease will be granted is not an 
aoreement to lease within the terms of section 2 
(7) of the Registration Act, and does not, therefore, 
require registration under section 17 ii) idjof the 
Act To fall within these sections a lease or an 
a-rreeraent to lease must be a document which 
effects an actual demise aud operates as a lease 

Tho word ‘‘decree” ia section 17 ^2) (vi) of the 
Rezistratiou Act must be construed in c^nneotion 
with the purpose of the statute, which was to 
provide for the public registration of documents. 
It is not oondned to so much of a decree as may be 

°**Where? therefore, an agreement adjusting a suit 
went bayond the subject-matter of the suit by 
nrovidini' that .in a certain contingency lands not 
included'’ in the snit should be leased, and such 
agreement wis recorded in a decree framed nnder 

section A75 of the Code of 

Held ( I that the agreement did not fall within 

section’ 7 il h of the Registration Act that 

• though- it woald otherwise fall under seotiw 17 (U 
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Resristratfon Act— contu. 


Regristration Act-condd 


ib> of the Act it was excepfced by the words “any 
decree of a Court" IQ sab-section of the section: 

'£> that even though tho decree might bo 
incipable of exocition as a decree outside the lands 
of the suit, it might still bo received in evidence of 
the agreement which it embodied. P C FIkmanta 
KOMARI UEBI V: .MIDsAPORE ZEillxDARI Uo.l.II; !? 

M.UJ.6JJ5; 7A L. J. 1. 17; ^4 0. W. i77;iiM;in) 
M. W. N.66;27 M. L. T. 4-^; 1 1 L. **.30 53^ 

■ SS» 2 (7)» I7f 43 — Construction of -S' 
IT— 'Construction of docwnent^Agreemeiit permitting 
a person to occupy land, whether lease liegistration, 
whether necessinj— ‘Undertaking to occupy' in s 2 
(7.'i what is. 

Section 17 of the Registration Act must bo 
strictly construed, as taken ia connection with 
section 49 of the .4ct it iinpo.ses serious disquali- 
fications for non.obsorrauce of registration. Dnlcss 
a document is clearly brought witnin the pnrview of 
the section, it should not be excluded from being 
treated as evidence* 

A mere nndertaking to occupy land contained 
in a document will not make the document 
compulsorily registrable, unless some interest or 
right in the thing let is created by the document 

Defendant's father obtained possession of a piece 
of land under a written agreement from the plaintiff 
for the purpose of building a house on it, on the 
condition that the plaintiff Aould have no power to 
dispossess him during his life, but that on his 
death mease of a disagreement between his heirs 
and the plaintiff the latter would liavc a right to 
eject them on paying them the price of the materials: 

Helu, that the agreement was not a lease in any 
sense, nor was it an nudcrtaking to occupy within 
the meaning of section 2 (7) of tho .(egistration Act 
and that inasmuch as it created no interest in tho 
“otTeqnire registration under section 17 
of tho Registration Act. P Waryam Singh r. 
Basant SINGU, <^4 P. R. 1919 45 1 

/7 534 

Si 17 — Construction of section. See Ante, 
*2<7) 45 1’ 


s. 17 (1) (b) -“■Security bond e.tecuted 

in compliance with order of Court hypothecating 
immoveable property of value of more than lOO, 
whether requires registration. 

Where execution of a decree is stayed conditionally 
on the jQdgment debtor's furnishing seonrity and 
hi bond executed hypothecates immove- 

able property exceeding Rs 0 in value, the bond 

wqaires regist.ation under section >7 l) (6) of the 

^giftration Act »- Lahore Spinning and *veavikg 
iiiLM Cq, Ltd. V. Uttam Cband, 122 P. R. I» M 


- -Document reciting 

wt of partition, wketherOompulsorilyregislrable— 

of lS7^J, 8 I —Contract by minor, 
^Udity of—Iiatificationby minor, effect of. 
Adocament rooitiog the fact that certain immove. 
able property has already been partitioned and that 
®Mh party has since been in possession of the sharo 
wlotted to him at partition, does not come within 
thepnrview of section 17 of the Registration Act. 
•nd need not bo rogistered. 


A contract by a minor is void and not voidable 
andcinnot. tlicreforc, be rafili<‘d by any sub.sequoiit 
act of tlio minor L A.m\k Nath r Kitrnu Mai. 123 

s 49 451, 534 

s. 90, s-ib-s. I (d) l,riise by (9o- 

{’■‘rninent—^Urants or if itih rest, whe- 

ther include lease by C >' ci inn-nt — Stiiial-ution 
against erection oj bnildinjs an land d-’/ni.fcd tn 
ifalabar, leg^Aity oj—Malahnr Coinpcnsatiou for 
Tenants' Improruiieni-i Act (I Mid. of ini.0^, 19 

— Croun Grants Art (A'l' of i89.V. ><. 2, 3— "Ora/it," 
meaninj of —Interprctatwn of Statutes -Ejusdem 
generis, rule of, applicability o/. 

The worils “grant? or assignnieius of interest’’ in 
section 93 (1) id) of the Registration Act are com- 
prehensive enough to include a lease by Government. 

A stipulation, in a lease granted by Government 
of land situate in Malabar, that tho lessee should 
not erect buildings thereon does not fall within the 
mischief of section iM of the Malabar Compensation 
for Tenants’ Improvements Act and is saved by 
section 3 of the Crown Grants Act. 

The expression “grant ” in section 2 of the Crown 
Grants Act is not restricted to the transfer of 
prerogative rights possessed by tho Crown but 
d^nHes tr.insfers of laud of every description. 

In construing expressions used in a section of a 
Statute, it must first bo ascertained from the language 
of the section the class of cases which were intend- 
ed to bo affected If the intention is clear, the 
occasion for tho introduction of the ryasrlem peneris 
rule of interpretation would not arise. m Hallingal 
MOOS.V V. SKCRKfARY Ot StATB I'OR INDIA, 6J M. L J. 

3t2;i3M. 65 345 

Religrlous Endowments Act (XX 

of 1863), s. JO, order under— Review f tuhe* 
tlier pcnnisiiblc— Inherent power of Court 
Piocedtire Code (Act V of 90Sj, 141, [BL 

Inasmuch a$ there ia no explicit proviaioD in the 
Boli^ioua Endowments Act for a review, a District* 
Judge has no power, under that Act, to review an 
order passed by him under section 10 of the Aot, 
nor has ho any such power under section 141 of the 
Civil Procedure Code. 

Tho power to review is not inherent in a Court, 
and can only bo exorcised if it is permitted by, 
Statute. IVI Anantiuio.ju Sukttv v. Arru Beqavs, 

37 M L J. 62 56 

S« I4> scope of. See Ctvti PaocEOuai 

Code, s. 6U5 

Revision -High Court, power of, to interfere 
with order made with jurisdiction. Bee 
Pbocbdure Code, s. ■ -6 

■ I High Court, power of, when other remedies 
open. Bee Guardians and Wards Act, a. 9 Ui 

RlvaJ-l**am, ontir »*>• ^*^*404 

_^!‘'ontry in, value of.*- Bee' Owwgg 

Sale* Of” ffoods 4*^- 

Of contract, right 

. performance, amounle t o 

'»w. «. «. ». 
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Sale of sroods - CODCld. 

Plaintiffs agreed to purcliase from Ist defendant 
F,OOi> bags of Covelong salt at a lixed price and paid 
to st defendant as advance therefor Hs. i.noion 
3 th November lt<'6 The canditiot s nf the 
contract were in'er alia that tho st defendant was 
to despatch the salt by bnata from i oveluug to 
Klephant Gate Basin, adtas, tlirough the Bucking- 
ham canal, and the amount due for each consignment 
was to be paid by tho plaintitf before taking d. livery 
at the Elephant Gate Basin. No time was fixed, 
however, for the delivery of the entire quantity of 
salt. The course of business adopted was that 
along with each consignment a watchman was sent 
by tho vendor who was responsible for its custody. 
The despatch of the salt and its expected arrival in 
Madras were noiiSed by the vendor, not to the 
]iurchaser«, but to his own agents in Madras and, 
when it did arrive, the latter either sent a delivery 
order to tho purchasers or st'nt one of their own 
men to meet the boats with the purchasers' represen- 
tative and indicate that delivery was to be made to 
tho nurcha^ers The Ist defendant sent two con- 
signments on ^-th and I7th January 1 « 7, totalling 
740 bags, which were shipped on twelve canal boats. 
The remaining quantity n'as detained at Pappancha- 
vidi, I miles from Covelong, as water in tho canal 
was very Uw and tho boats could proceed no further. 
The plaintiffs, after complaining of the delay in 
delivery of the b.ilanco of the stlxulatetl salt, 
formally rescinded the contraction W'lth February 
l9H,and brought the present acrion for damages. 
The dofenoants pleaded; d' that sbipmont of the 
salt amounted to delivery, 2 that they could not 
be held liable for tlio contract becoming impossible 
of performance owing to the state of the canal, and 
(:4< that they had substantially performed the 
contract and that the plaintiffs' action in rescinding 
it was premature: 

Held. that the property in the goods did not 
pass on shipment but that the vendor kept them as 
his property until they were paid for and delivered 
and that the appropriation at Covelong w’as condi- 
tional only: 

<2 that tho absence offacilitins in transit could 
not excuse defendant on the ground of impossibility 
of porfoimancc: 

. The principle of the Coronation cases, Krell v. 
Henry, 2 KB. 7-1 .- 7^ L. •. K. R- 7 4, tQ L. 

T. 3 P; ’9T. L R '?i’: '•a W R 24^, explained. 

■3 that tho defendant having substantially per- 
formed the contract and discharged his obligation 
and the delay being att’ibutable to causes l^yrnd 
his 'control, plaintiffs' repudiation was nnjustiilablc. 
m MAiiouiiD Ibrahim Mahomed Jaffir ano('o. v. 
NaL*M ' AKSHMIKANTAM, 2 « M L. T. '^4 | 25 

Set-ofr» nature of -Plaintiff, whether can plead 
limitation in answer to set-off. See Civil, Pro- 
cedure Code, 0 VTII, R 6 234 

Specific Helief Act (I of 1877)4 s. 9 

— Remedies of dispossessed co-sbarer. See Co- 
sharers 569 

— — S« 3l~-Rectifteation of hstnimeiif — Gift, 
■ deed of— Property, wrong desicription of— Title, tche- 
ther perfected — Remedies open to transferee Declara* 
tion of title, suit tor— Evidence Act (I of ^S72J, 
-,«« 95, 96, 97— Sub.'C^MCnt bona fide purchaser for 
vahie mthout notice, position of—Vreferencct 


Specific Re lef Act-conta. 

Section 31 of the Specific Belief Act is only an 
enabling section. It is open to a transferee to 
seek relief by rectification under this section, bat 
that is not his only remedy He can protect his 
title as defendant without rectification He can sue 
for a declaration that the property belongs to him 
without seeking rectification, in which case he can 
avail himself of the provisions of sections 95 to 97 
of the Evidence Act, 

Where property is transferred to a person and the 
deed of transfer gives a wrong number or description 
of the property conveyed which does not belong to 
the -transferor, the transferee is entitled to treat his 
title to the property Ibat was really intended to bo 
conveyed as complete ab tbe time of the execution and 
registration of the document, and to plead mis- 
deicriptiju ns a defence in an action against him 
for the recovery of tho property, invoking in aid 
the provisions of sections 96 to 97 of the Evidence 
Act. 

A subsequent bona fide purchaser for value without 
notice of tho property that was intended to be 
conveyed by tho prior deed of transfer, will have 
preference as against the first transferee if the 
latter, by his act or omission, made it possible for tbe 
transferor to deal with the property the principle 
being that of two innocent transferees tho one who 
has rendered it possible for the owner to deal with 
the propertv a second time must suffer for his 
negligence. WI Palamvelappa Goondan v. Nachapw 
Gouxdan 379 

— S« 38— Contract with minor. See Cot- 
TRACT Act, s. 11 65 

S« 39 — Cancellation of iiuslrument on 
ground of fraud-~'Fraud not carried out, effect of. 
Plaintiff sued for cancellation of a deed of mort- 
gage exertited by him in favour of the dofend- 
anig, alleging that ho iiad been induced to execute 
tho- deed by fraud and that theye was no considera- 
tion for hi» contract It was found that the trans- 
action was in fact fictitious and that plaintiff and 
defendants bad conspired to concoct the mortgage 
to the detriment of plaintiff’s reversioner: 

Held, that inasmuch as tho reversioner’s rights 
would come into operation only on the deatu of 
the plaintiff, it could not bo said that the purpose of 
the fraud had been carried into effect, and that, 
therefore, tho plaintiff whs entitled to get the deed 
cancelled P Nabi Bakiisu v. Maola, 126 P B* 
19 9 454 

— Si 42— Reversioner, whether can soe 

for declaration as to limited nature of 
estate. See Hindu aw— Successio.v ' 498 
■ SSt 52f uralans 

of devaswom to restrain samudayi from manage^ 
ment — Uismissal before suit, proof of, condition 
precedent 

An injunction cannot be asked for against a 
person whose employment, whatever its exact 

natnre, so long as it continues, entitles him to^ the 
exorcise of tho rights proposed to be restrained 

Inhere tbe Uralans of a Malabar Devaswom sued 

for an injunction to ro.strain a Samudayi appointed 
by thorn from interfering with the management of 
the Devaswom and its properties without any allega- 
tion or proof of his dismissal: 
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Specific Relief Act^oncid. 


Transfer of Property Act— contd. 


Held, that as the dismissal of the defendant was 
a coQdttion essential to the grant of relief bj way 
of injunction and as this wrs not alleged to have 
been fnlfiUedf the suit was incompetent. IVl 
Damodabak Namboodri V. Govixuan Nair, 37 M. L. 
J. 307 

s. 54 


Succession Act (X of 1865), s. 100, 

applicability of, to Will made before Act. See 

Hikdo Law -Will 779 

SS« lOIf 102 — Hindu WilU Act (XXI 

of 1870J, $. S— Disposition creathig life-estate and 
bequeathing ulterior estate to person on attaining agCj 
validity o/— Afadras Hindu Transfers and Bequests 
Act (I of 1914^, 6. 2 (2 ) — **Time which is subsequent 
to suckdatOf** nieani}ig of ^Vesting after passing oj 
Actf effect of. 

When by a disposition a previous life^estate is 
oreatedi and the ulterior estate is bequeathed to a 
person^ on his attaining ago, such disposition is valid* 
Having regard to the terms of section 3 of the 
Hindu Wills Act, sections lOl and 102 of the 
Succession Act, which are applicable to Hindus, 
must be read as if they contained a proviso that 
the disposition must bo of such a character as could 
have been made before the passing of the Hindu 
Wills Act, but this provision can bo availed of only 
if the person who invokes its aid is not precluded 
by any law to which ho is subject from availing 
hiisself of it. 

The expression *‘at a time which is sobsequout to 
such date" in sub^section 2 of section 2 of the Madras 
Hindu Transfers and Bequests Act, 19i4, does not 
refer to any fixed period, and if the final vesting is 
to take place after the passing of the Act, the Act 
would validate such disposition, M Shanucga 
Devab V. 8uanho<>a D^vab 203 

> 8 . 102 


Surety, OKecatioa of decree againsi— 'Liniitatioo, 
comraoQcement of. Bee Oivii. Pbocedurb Oon^ 

H, 145 187 

TayermuttI lands, meaning of, Civin 

Pbocedurb OoDt, ^ II 

Transfer of Property Act (IV of 

1882), 8* 6, applicability of. 8ee MfAKtDiB 


3, 6, scope Olid applicability of. Sec 

Pbovisciad Small OAuaE Courts Act, p. 16 665 
— 0_ 41 1 applicability of. See CiiiL PR'^ 

cedcbb Code, ». ‘8 579 

41— Trann/rr by o$ten$ible owners 
Traneferee takini/ in i/ood faith after enquiry—Real 
own 4 r, foeition of—S'<toppel-lnteiition to dtcene, 
tf h«(hcr noeettary. 

The object of aeotion 41 of the Traoafer of Pro- 
t>erty Act ia to protect a Iona fide tranaferee for 
iood conaidaration, who has inado proper inquiriea, 
from boing prejudiced by the conduct, liowerer 
innocent, of the real owner to allowing the world at 
lanre to think aome one ela« the owner of the 
property. In order to invoke the aid of thia aeotion 
It ia not neoeaaary to prove an intention on the part 
of the real ewner to deceive, much leaa to d^eiro 
any particular peraon. O Azie-ck-sua v. AnaAM 

co-i. (AcV?, 

0. Xllli, 8 —Lie paadeoa, -laclnne of, ap- 


plicability of, where i^uit terminated by compromise — 
Com promise^ C*our/, whether bound to record — Chota 
Nagpur Encumbered Estates Act (VI U. (7- of 1876^, 
$$ 3,9, 17, l^^Rules framed by Lieutenant^Oover* 
Mr under s. Of rr, 5, 16 — Estate under control of 
Manager ^Holder of estatCf whether can grant per^ 
maMnt Ica^e — Lease, power to grant — 
whether can grant lease — Deputy Commissioner 
power of, to control Manager, extent of--~^Powers of 
Manage^, construction of— Power to grant lease, 
whether includes power to enter into contract to 
lease ^•Contract, when completed— Letter/^ and docu* 
merits containing agreement, construction of. 


The doctrine of iis pendens, as embodied in section 
52 of the Transfer of Property Act, applies to trans- 
fers during the pendency of a suit, oven when that 
suit is terminated by a compromise decree; bat in 
such cases the Court should be satisfied that the com- 
promise is not a collusive arrangement entered into 
with the object of defeating a purchasen 


Where a transfer is made pendente Ute under 
the authority of the Court within the terms of 
■ection 62 of the Transfer of Property Act, and 
subsequently the original parties to the suit arrive 
at a compromise, the Court before recording the 
compromise mast consider whether it is abona/idc 
QUO or merely colourable with the object of pro- 
veotiDg the transferee from setting up aueh defence 
to the action as might otherwise be open to the 
original defendant. If th^ro is a real and substan- 
tial defence to the claim, the compromise is not a 
lawful agreement within the meaning of Ordci* 
XXIII, rule 3 of the Civil Procedure Code, and the 
Court should refuse to record it and to pass a decree 
in accordance with the terms thoroof* 

By virtue of the provisions of section 8 of the 
Ohota Nogpur Encumbered Estates Act, so long as 
an estate is under the control of the Manager, the 
holder of the estate is incompetent to mortgage 
charge, loose or alienate bis immoveable property or 
any port thereof, and bis action in the matter may 
be ignored. 

The mere fact that by virtue of the proviatous of 
rule 16 of the rules framed by the Lieutenant- 
(iovoruor uneJor section 19 of the Chota Nagpur 
Kocumborod Estates Act, the power to grant leases 
vested ill a Manager under suction 17 of tbo Act is 
subject to the sanction of tho Commissioner, does 
not in itself give tho Commissioner power to grant a 
lease without consulting the Manager at all, much 
less can tho Ooinmissionor, unknown to the Manager, 
bind him by an agreement compelling him to exeroUs 
his statutory powers. 


ketiou 9 of thu Chota Nagpur Eucumborod Lstalos 
t oonteinplatca that the Manager may bo either 
! Deirntr Oommissioiior himself or some one else# 
the latter case the powers of the Deputy Com- 
slioner are confined, by role 6 of the rules 
ths Lieutenaot-Qoveraor under oeotion 10 of tua 
t to a general control over the management or 
other |>erson. To say that in such a case the 
puty Commissioner may treat the ^ 

n.eiisteul and oxercisa bis powers hlmwlf wouW 
to extend the scops of the rule beyond Itg 

ptimste laesning- 
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Transfer of Property Act-coniii. Transfer of Property Act-contd. 


The powora granted by the Chola Nagpur Eocuin- 
bored Estates Act to a Manager should be construed 
as strictly as the powers of guardians and managers 
of minors. 

It is nob essential to the proper exercise of a 
'statutory power to grant a lease tliat the person 
liaving this power should also have power to enter 
into a contract to lease. 

The power to grant leases given to a Manager by 
section 17 of the Chota Nagpur Encumbered Estates 
Act does not include the power to enter into an 
executory contract to grant a lease. 

If the documents or letters relied on as .constitut- 
ing a contract contemplate the execution of a 
further contract between the parties, it is a question 
of construction, whether the execution of the .further 
contract is a condition or term of the bargain, or 
whether it is a mere expression of the desire of the 
parties as to the manner in which the transaction 
already agreed to will in fact go through. In the 
former case there is no enforceable contract, either 
because the conditions are unfulfilled or because the 
law does not recognise a contract to enter into a 
contract. In the latter case there is a binding 
contract, and tlio reference to the mero formal 
document may bo ignored Pat HokduChandv. 
Raja Ran Bahadur Sinuu, (1919) Pat. c05j 4 P. L. J. 

680 833 

S.52 —Lis pendens, doctrine of, stope of — 

Appeal— Alienation peniUn>j appeal— Alienee, joinder 
of, as paitij— Compromise betuven original parlies, 
ivhefher binds alienee— Civil Procedure Code (Acf V 
of 1908), 0. ISII, rr. 10, 11, 0. XXIII, r. 3. 

Under Order XXII, rules 10 ami 11, of the Civil 
Procedure Code a transferee pendente lile is entitled 
to come on record and to conduct all proceedings 
from the date he is added as a party, though ho is 
bound by all orders passed up to that date and 
cannot raise defences not open to Ins transferor. 
A mortgagee pcnderiie life is within the rules. 

An alienee pendente life is not bound by acorn, 
promise between the original parties to which he is 
not a party. Tho moment he is impleaded, the only 
detraction of rights to which ho subjects himself is 
the residb of the litigation which has been openly 
and in bis presence tried and decided upon, and 
what could have been done by way of adjustmeut 
or comirromise, if he is not before the Court, should 
not bo allowed to interfere with Ins claim for a fair 
trial and a decision on the merits. 

Per Seshagiri Aiyar, J.—Tlie principle of Us pendens 
enunciated in section 62 of the Transfer of Property 
Act owes its origin to tho maxim that, where the 
subject in dispute owing to contest passes into tho 
custody of the judiciary, parties to it are under an 
obligation not to withdraw it from the protection 
oftheJudgo. M PoLiciiERLA VeeraraguavaReddi 
i' Chekla Sdbba Reddi,' 10 L. W. 281; 37 M. L- J. 
449; (1919) M. W.N. 699; 26 M. L. T. 339; 43 M. 37 

428 

— §, 52 — Transfer pendente Iite— Transferee, 
whether can object. Rce Fraud S72 

— Si 53 — Auction-purohaser, whether sub. 
sequent transferee. See Execution or Decree 205 
. Si 54 — Insoltency proceedings— Tranter 

bp Olflictfll Receiver— Conveyance, deed of, whether 
wcessary. 


The tille of a purchaser of land from an OlRcial 
Receiver, appointed under the provisions of the 
Provincial Insolvency Act, requires to be perfected 
by a proper conveyance executed by the Official 
Receiver and duly registered, and there is nothing 
to exempt such a conveyance from the operation of 
section 54 of the Transfer of Property Act. C 
Abdul Hashjm v. Amar Krishna Saha, 46 C. 887 

121 

S. 60 — Apportionment of claim. See 


Hindu Law— Widow 

ss. 106, 117 — Lease, expiry of — Lessor 


holding over^ position of— Notice to quitf whether 
necessary — Agricultural leaser applicability oj s. 106 
to. 

A lesscGi who, after txpirj of the term of hifl 
lease, holds over with the consent of the leSBOfi 
occupies the same character as he did under the 
expired lease, and has no ripht to set up any title 
adverse that of tho lessor and in derogation of 
the rights of tho latter. 

Tho mere consent of a landlord to a tenant hold- 
ing over after the expiry of the term of hia lease, 
during the pendency of negotiations for a fresh 
lease, doea not create a contract of tenancy. 

Except in so far as its provisions may be made 
specially applicable by the Local Government to 
agricultural leases, section 106 of the Transfer of 
Property Act has no application to such leases. 

A tenant who holds over against the wishes of 
ihe landlord is not entitled to any notice to quit 
before a suit for ejectment is filed against him. P&Jt 
Moobk r. Makhan Singh 180 

S. 106 — Lease terminable on happening 

of certain event ice by lessee terminating leaser 
effect of. 

Where a lease is terminable upon the happening 
of an event, as, e. j., a default in the payment of 
rent, it cannot, in the absence of such event 
happening, be terminated by the lessee. A notice, 
therefore, in such a case sent by a tenant under 
section 106 of the Transfer of Property Act, terminate 
ing the lease, is of no value. O Bishbsrwar ^ 

Chhedi hlL *09 


S. 108 (B; (e)f scope of See Lakd- 

toRD AND Tenant 397 

Si 1 09 — '‘Transferee of any interest^' mean* 


ingof— Person entitled to immediate reversion, whe- 
ther can give notice to quit — Landlord, whether bound 
to »n/orm tenant of assignment — Assignee of land 
lord's interest, whether can give notice to guil. 

The words “transferee of any interest" in section 
109 of tho Transfer of Property Act include the term 
lessee 

The rule of English law that the person entitled 
to tho immediate reversion of the demised premises 
is the proper person to give notice to quit ifl 
applicable to India* 

In a suit for recovery of rent and ejedkment from 
the house it appeared that the defendants 
monthly tenants of a house belonging to one n. w 
the Ist October 1917 fl- leased the house to the 
plaintiff, who on the 10th Pehmary 1918 WTo defen^ 
ants a notice to vacate the house before Ae 16th 
March. The defendants refo.9ed to recognise plaint* 
iff as their landlords 
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Transfer of Property Act — conoid. 

Seld, that the plaintiff was entitled to serve the 
defendants with a notice to quit the house and 
that it was not necessary for the landlord to inform 
the defendants that he had leased the house to the 
plaintiff. L Parbhu Ram v. Tek Chand E65 
S. I I I (d)— ‘Lease— Merger, when arieee 
— Mokarari lease, whether incumbrance— Bengal Land 
Revenue Sales Act fll of 1659J— Bengal Tenancy 
Act(VmB.C.o/\hS5J. 

The entire interest of the lessee and the entire 
interest of the lessor must vest in the same person 
m the same right before it can be said that a 
lease of immoveable property has determined by 
merger within the meaning of clause (d) of section 
111 of tho Transfer of Property Act. 

A mofcarari is not an incumbrance at all except 
for tbe purposes of the Bengal Land Revenue Sales 
Act and the Bengal Tenancy Act. Pat Nathuni 
Prasad u, Anwar Karim 16 


s. Ill (e) ^ Landlord and tenant-^ 

surrender cl tenanev for consideration^ vaUdity of-^ 
Regi8irati<m^ whether necessary ^ 

Where in execution of a rent decree the tenant 
judgment.debtor surrendered the tenancy to the 
landlord decree-holder, tho latter agreeing to forego 
his claim for rents due: » b 

Held, that the surrender, though for consideration, 
was operative, and that the provisions of the 
Transfer of Property Act did not require a registered 
instrument to evidence tho surrender. C Aniior. 
Majid v. Habi Chabn Haldeb 17 

S. 117 180 

Trust, charitable— Dedication oj butlding Jor use 
by pat ttcular sect or class— Cy.prea, doctrine o/, ap- 
plication of^Be^ecnitruction of building after death 
of founder, whether justifies application of oy- 
pres — Occasional use by objects of trust, whether 
justifies use by others at other limes ^Construction oj 
document. « 

The troeteos of a charitable endowment cannot 
convert its funds to purposes other than those 
marked out by tho instrument of tmst or the scheme 
regulating the charity. * 

The trustees cannot make a cy. pres application on 
their own authority merely because they consider it 
desirable to do so. 

Whore a building is dedicated expressly for use 
by a particular sect or class or denomination of 
poraons whenever they halt there, its occupation by 
other persons at other times, when it is not nsed 
by tbe class for whom It was founded, cannot be 
permitted. 

The fact that a building founded for use by a 
particular class was afterwards re-oonstruoted by 
members of another class or by tho public, will not 
justify tho application of tbe ey-pres doctrine, unless 
the sect for whom tbe building was intended has 

become extinct. . j j. 

A follower of Vallabachari, founder of a sect, dedj- 
oated a building for use by ‘Samasiba Vallabha Knt : 

Held, that the intention of tho dedicator was to 
reotriot the use of tbe baildiogonly to tho descend, 
ants of t he fonodor who wore priests of that sect, 
and not to all Vallabha Valibnavas. M Qoviiiw 
Doss V, OOTiNOA Doss, 10 1*. W. W9j (1090) M. WJf. 
108 


Trustee, transfer by, effect of. See Limit, ition 
Act, Scit, I, Art, 134 168 

Under-proprIetary holdings in 

Oudh, conn*raitan and restoration of -Title ac. 

quired, nature of-Oudh ICstates Act (I of Sch. 

IFe 

Although iinder.proprietary holdings in Omlh 
were confiscated absolutely to Government by the 
Proclamaiion of IStli March 18.‘i8, tho rights of the 
under-proprietors as they existed before tho 
Proclamation were restored in 1859 by letters set 
out in Schedule II of the Ondh Estates Act and by 
the Settlement Court proceedings taken under the 
rules validated by Act XXVI of 1866 , and the title 
acquired by the Settlement Court decrees was a 
tit e from the British Government but was the same 
title which was possessed by the claimants before 
the confiscation. The title was new in the sense that 
the grantor was new, but it was old in tho sense that 
what was granted was what was held before O 
OoDH Buiabi Si.ngh u. Suraj Bali, 6 O. L. J. 394: 22 
O. C, dOl Qg 

Varapattu lands, meaning of. Bee Civic 
Pboceoube Code, B, U 33 

V^^isalpattu lands, meaning of. Bee Civil 
Pbockddrb Code, b. 11 33 

Vendor and purchaser-ConsideraiKm, 

payment of— Suit to lecover unpaid consideration— 
Burden of proof. 

Where the plaintiff in a suit to recover the 
balance of consideration due on a sale sets up a 
definite agreement that the balance with interest 
was to be paid on a particular date, tho burden of 
proving tbealleged agreement rests upon the plaint, 
iff. He must establish at least a prima facie title to 
the relief which be seeks, more specially where the 
vended property as well as tho sale-deed have been 
given m possession to the defendant. Mere denial 
of tho receipt of consideration is not soffloient to 
relieve the plaintiff and to shift tbe burden on to 
the vendee defendant. Pat Bampai Bam v . Suba 
pIKOH^ 4 P, Xi« iJs 6I7 


Contnwt, broach of, by vendor— Purchaser, 

whether can be made to pay damages. Bee Abditba^ 
Tioir 799 

Wajib-ul-arz, construction of— Document 

loosely and carelessly toorded— Official record, en. 
dorsement on, made by public servant in performance 
of duty, value of—Ouetom—Buecession— Daughters, 
eaclusion 0 /— Sankaldipf Brahmans. ’ 

In interpreting doenments liko tsa/th.uLarfss 
nnloss there are strong reasons to the oootrary, the 
same word should be construed in tbe same sense 
wborover it occurs in. tbe document. 

Where tbe whole doonment is 00 the face of it 
looeety and carelessly worded, it has to be inter- 
preted by taking it os a whole and seeing what on 
a natural constraotion it clearly means to lay 
down. 

An endorsement on an official record signed by a 
public sezrant io the performanoe of his dutiei 
should, in the abMooe of any evidenoo to throw 
doubts on it, be presumed to be oorreot. 

Among Bankaldipi Brahmane daMbiers are by 
custom excluded from ioheiitenoe. 0 Kitai KnuAB 
r. Bav Bawi. 8 O. L. /. 481 72^ 
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WMIf construclionof, jirinciple of—Inlcntion— Hindu 
l„,i-.-Widow, devise in favour of— Estate taken 
by a*(Joio-“Malik” and "fall proprietary right, 
meanings uf—Oiftover, validity oj. 

W hero one of the clauses in a Will was ia these 
terras: ‘'On my demise my present wife J. shall get 
all these immoveable properties and become full 
owner and enjoy and hold possession thereof, with 
re^rard thereto, my daughter and daughters sons 
or”kio3mea shall not be competent to wise objection 
and the Will further authorised the widow to alienate 
or sell any portion of the aforesaid immoveable pro- 
perties. for the purpose of pei-formanco of religious 
arts or nilerimages or necessary expenses, or the whole 
of the properties in the event of extreme necessity: 

. • 

Held that an absolute interest in the immoreable 
properties left by the testator was_ conferred on 

his widow. 

The effect of the use of the word jnalik is to 
confer on thd donee a heritable andalienable estate: 
the context may, however, qualify or cutdown the full 
proprietary rights that the word primfl/ncic imports. 

• 


Will— CODCld. 

The expression ‘full proprietary right’ implies 

absolute power of alienation. 

Where a testator grants an absolute interest in 
the estate to his widow, the gift over of what might 
remain undisposed of by her would be inoperative 

The question in expounding a Willis, not what the 
testator meant, hut what is the meaning of his 
words. The Court must discover what was the 
intention of the testator from the words he has 
used. Although it is not improper to take into 
consideration what are known to be the ordinary 
notions and wishes of Hindus with respect to the 
devolution of property, the Court cannot give effect 
to any intention which is not expressed or plainly 
implied in the language of the Will. Those who 
take under a Will are bound by the expressed inten. 
tion of the testator. H that expressed intention is 
unfortunately different from what he really intended 
• BO much the worse for those who wish the actual 
intention to prevaff. C SulociunaDebi v. 

tarini Debi 30 C. L. J. 51 



Advoc^t-: H'vh CaU^t 
V Jamrri J kasi'imlr 





